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COURTS  OF  CIVIL  APPEALS. 


Associate  Justices, 


FIRST   DISTRICT— GALyBSTON. 
R.  A.  Pleasants,  Chief  Justice, 

H.   M.   Knight,    Clerk,   Galveston. 
J.  A.  Mabtiit,  Reporter,  Austin, 

SECOND  DISTRICT— Fort  Worth. 

T.  H.  Conner,  Chief  Justice, 
I.  W.  Stepukns, 
•J.  M.  Presler, 
OciE  Speer,  I 

J.  A.  Scott,  Clerk,  Fort  Worth. 
J.  A.  Martin,  Reporter,  Austin, 

THIRD  DISTRICT— AuBTiif. 

H.  C.  Fisher,  Chief  Justice, 
Rh!'S\        ^o'ociate  Justices. 

R.  H.  CoNNERLT,  Clerk,  Austin. 
A.  £.  Wilkinson,  Reporter,  Austin, 

FOURTH  DISTRICT— San  ANTONia 

J.  H.  James,  Chief  Justice. 

R  H.  Nm'll,  }     ^^'^ociate  Jusxices, 

Jos.  Murray,  Clerk,  San  Antonio. 
J.  A.  Martin,  Reporter,  Austin. 

FIFTH  DISTRICT— Dallas. 

Anson  Rainey,  Chief  Justice. 

John  Bookhout,  )       *  «       .,      ,    ^.•_. 
J.M.Talbot,       \     Associate  Justices, 

George  W.  Blair,  Clerk,  Dallas. 
J.  A.  Martin,  Reporter,  Austin. 

SIXTH  DISTRICT— Texarkana. 

Samuel  P.  Willson-  Chief  Justice. 
R   B   Levy  ) 

WllilAK   HODOES,  1  ^'-O^'O  «^««"<'«»- 

E.  T.  RosEBOROUGH,  Clerk,  Tewarkana. 
A.  E.  Wilkinson,  Reporter,  Austin. 

*J.  M.  Presler  was  appointed  Associate  Justice  May  1,  1908,  in  place  of  I. 
W.  Stephens,  resigned. 
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The  dockets  of  the  Supreme  Court  show  action  on  applications  for 
writs  of  error  in  cases  reported  in  this  volume  as  follows: 

Atler  V.  Erskine,  576 Kefused. 

Binyon  v.   Smith,  398 Refused. 

Broocks  V.  Lee,  604 Kefused. 

City  of  Paris  v.  Sturgeon,  519 Refused. 

Clements,  Executor,  v.  Maury,  158 Refused. 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Barnes,  46.  .Refused. 
Chicago,  Rock  Island  &  Pacific  Railway  Company  v.  Shannon, 

194    Refused. 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Trippett, 

279    Refused. 

Cofield  V.  Britton,  208 Dismissed. 

Consolidated  Kansas   City   Smelting  &  Refining  Company  v. 

Gonzales,  79 Refused. 

Continental  Fruit  Express  v.  Leas,  584 Refused. 

Cunningham  &  Stringfellow  v.  Buckingham,  44 Refused. 

Daugherty  v.  Templeton,  304 Refused. 

Davis  V.  Receivers  of  Houston  Oil  Company,  597 Refused. 

Dillard  v.  Stringfellow  &  Hume,  410 Refused. 

Dunihue  v.  Hurd,  Executor,  360 Refused. 

Elliott  V.  Elliott,  272.' Refused. 

El  Paso  &  Southwestern  Railway  Company  v.  Smith,    10. ..  .Refused. 
El  Paso  &  Southwestern  Railroad  Company  v.  O'Keefe,  579. .  .Refused. 

Evants  v.  Fuqua,  201 Granted. 

Judgment  affirmed,  102  Texas,  430. 
Evans  v.  Ashe,  54 Refused. 

Fire  Association  of  Philadelphia  v.  LaGrange  &  Lockhart  Com- 
press Company,  172 Refused. 


VI  Writs  of  Error. 

Fort  Worth  &  Denver  City  Kaihvay  Company  v.  Dailey,  409. .  .Refused. 
Fort  Worth  &  Eio  Grande  Hallway  Company  v.  Wilkinson,  48.  .Befused. 

Garrison  v.  Ochiltree  County,  397 Befused. 

Ilagler  v.  Ferguson,  191 Granted. 

Judgment  aflSrmed,  103  Texas,  432. 

Harris  v.  Harris,  188 Dismissed. 

Holdsworth  v.  Gates,  347 Dismissed. 

Houston  Oil  Company  of  Texas  v.  Gallup,  3G9 Befused. 

Houston  &  Texas  Central  Bailroad  Company  v.  Patrick,  491.  .Befused. 

« 

Isaacks  v.  Wright,  312 Refused. 

Kray  v.  Mutual  Beserve  Life  Insurance  Co.,  555 Befused. 

Kruegel  v.  Daniels,  215 •. . .  ^ Befused. 

Lomax  v.  Comstock,  340 Dismissed. 

Louthian  v.  Ft.  Worth  &  Denver  City  Bailway  Company,  613.  .Befused. 

McLean  v.  Stith,  323 Befused. 

Morgan  v.  White,  318 Befused. 

Morgan  &  Brothers  v.  Missouri,  Kansas  &  Texas  Bailway  Com- 
pany of  Texas,  420 Befused. 

Missouri,  Kansas  &  Texas  Bailway  Company  v.  Blachley,  141.  .Befused. 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Capital 

Compress  Company,  572 Befused. 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Haw- 
kins, 128   Befused. 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Mc- 
Duffey,  202   Befused. 

Missouri,  Kansas  &  Texas  Bailway  Company  v.  Pennewell,  541.  Befused. 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Steele, 
634    Refused. 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Wil- 
liams, 134   Befused. 

Mutual  Beserve  Life  Insurance  Co.  v.  Jay,  165 Befused. 

Parriss  v.  Hughes,  156 Befused. 

Eyan  v.  Teague,  153 Befused. 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Cleland, 

499    Befused, 
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Sanders  v.  Word,  294 Refused. 

Simpson  v.  De  Ramirez,  23 Dismissed. 

Southwestern  Telegraph  &  Teiephone  Company  v.  Tucker,  476. Granted. 
Reversed  and  remanded,  102  Texas,  224. 

Spalding  v.  Aldridge,  230 Refused. 

State  of  Texas  v.  Teague,  535 Refused. 

Stone  V.  Wolfe,  231 Dismissed. 

Texas  Brewing  Company  v.  Bisso,  119 Refused. 

Texas  &  New  Orleans  Railroad  Company  v.  Barwick,  544 Refused. 

Von  Rosenburg  v.  Wickes,  455 Refused. 

Whitney  v.  Texas  Central  Railroad  Company,  1 Refused 

Wolfe  Cigar  Stores  Company  v.  Kramer,  411 Refused. 

Young  Y.  Jackson,  351 Refused. 
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Henry  Whitney  v.  Texas  Central  Railroad  Company. 

Decided  March  25,  1008. 

1.— Personal  Injnriei — ^Minor — Dltoretion — Contributory  Negligenee. 

It  appearing  from  the  undisputed  evidence  that  the  plaintiff,  a  minor  be- 
tween 16  and  17  years  of  age,  possessed  the  average  intelligence  and  discretion 
of  a  boy  of  that  age,  and  that  he  fully  understood  the  danger  of  climbing  and 
riding  upon  moving  railway  trains,  and  continued  to  do  so  despite  the  warn- 
ings and  orders  of  the  defendant's  employes,  the  court  properly  assumed,  in 
its  instructions  to  the  jury,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  persisting  in  such  acts,  and  properly  refused  instructions  exonerating 
him  of  negligence  by  reason  of  his  youth. 

2. — ^Discovered  Peril — ^Eyidenee. 

Upon  the  issue  of  discovered  peril,  in  a  suit  for  personal  injuries  sustained 
by  a  minor  in  a  railroad  yard,  evidence  considered,  and  held  sufficient  to  sup- 
port a  linding  of  a  jury  to  the  effect  that  the  employes  of  the  defendant  were 
not  guilty  of  negligence. 

3. — ^Appeal — ^Assignment  ot  Error. 

Assignments  of  error  which  merely  state  that  the  court  erred  in  giving 
certain  charges,  and  then  copy  the  charges,  omitting  altogether  to  furnish  any 
information  as  to  the  objections  thereto,  are  not  entitled  to  consideration  on 
appeal. 

4. — ^Treapasser — Contribntory  Negligence. 

Contributory  negligence  is  a  bar  to  a  recovery  in  a  suit  for  personal  in- 
juries ^''hether  the  injured  party  was  a  licensee  or  trespasser  on  the  premises 
where  he  was  injured.  Hence  the  exclusion  of  evidence  tending  to  show  that  the 
plaintiff  in  such  suit  was  a  licensee,  and  not  a  trespasser,  was  harmless,  if 
error  at  all,  the  undisputed  evidence  showing  that  he  was  guilty  of  contributory 
negligence. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried 
below  before  Marshall  Surratt. 

Eugene  Williams  and  W.  B.  Carrington,  for  appellant. — The  court 
erred  in  giving  the  fourth  paragraph  of  its  charge  to  the  jury,  which 
was  as  follows: 

"If  you  do  not  find  for  the  plaintiff  undi?r  the  foregoing  paragraph 
Vol,  U  Civil^l, 
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of  this  charge^  then  you  will  return  a  verdict  for  the  defendant;  or 
if  you  believe  from  the  evidence  that  the  plaintiff  at  the  time  that 
he  was  injured  was  hanging  on  to  the  side  of  one  of  defendant's 
cars^  or  attempting  so  to  do^  while  the  same  was  in  motion,  and 
that  defendant's  agents  and  servants  in  charge  of  said  train  did 
not  know  of  such  eflEorts,  if  any,  so  being  made  by  the  plaintiff,  if 
any;  and  you  further  believe  that  in  making  such  efforts,  if  any, 
or  while  riding  on  the  same,  if  he  was,  he  fell  and  received  the  in- 
juries complained  of,  then  and  in  that  event,  if  you  so  find,  you 
will  find  for  the  defendant/* 

Plaintiff,  by  reason  of  his  tender  years  and  lack  of  discretion,  and 
under  the  facts  and  circumstances  in  evidence,  was  not  guilty  of 
contributory  negligence,  at  least,  he  was  not  guilty  of  contributory 
negligence  as  matter  of  law,  but  this  was  an  issue  which  should  have 
been  presented  to  the  jury  under  proper  instructions.  Davis  v. 
St.  L.  S.  W.  By.  Co.,  92  S.  W.,  831;  St.  Louis  S.  W.  v.  Aber- 
nathy,  68  S.  W.,  539 ;  Ollis  v.  H.  E.  &  W.  T.,  73  S.  W.,  30 ;  Houston 
B.  &  W.  T.  V.  Ollis,  83  S.  W.,  850 ;  Gulf,  C.  &  S.  F.  v.  Cunningham, 
30  S.  W.,  367;  Railway  v.  Marrs,  85  S.  W.,  188  (Ky.);  Railway 
V.  Phillips,  37  S.  W.,  620. 

J.  A.  Kibler,  for  appellee. — The  plaintiff  being  a  trespasser  in  the 
private  switch  yards  of  defendant  at  the  time  of  his  injury,  and  his 
own  testimony  having  shown  that  he  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  which  proximately  caused  and  contributed 
to  his  own  injury,  the  servants  and  employes  of  defendant  were  under 
no  duty  to  keep  a  lookout  for  him  in  said  yards,  and  his  right  to 
recovery  therefore  depending  alone  on  the  question  of  discovered  peril, 
the  trial  court  properly  refused  the  special  charges  requested  by 
plaintiff.  Houston  &  T.  C.  Ry.  Co.  v.  Kauffman,  101  S.  W.,  817; 
Texas  &  P.  Ry.  Co.  v.  Breadow,  36  S.  W.,  410;  San  Antonio  &  A. 
P.  Ry.  Co.  V.  McMillan,  102  S.  W.,  103;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Crowles,  67  S.  W.,  1078;  Bennett  v.  Ry.  Co.,  82  S.  W.,  333. 

Conceding  that  defendant's  switchmen  and  other  employes  did 
instruct,  permit  or  invite  plaintiff  to  ride  on  its  cars  and  engines 
and  to  remain  in  and  about  its  private  switch  yards,  as  testified  to 
by  him,  in  tie  absence  of  testimony  showing  that  such  employes 
had  authority  to  so  instruct,  permit  or  invite  plaintiff,  he  was  in 
law  a  trespasser,  and  defendant  was  under  no  duty  toward  him, 
except  to  use  the  means  at  hand  to  prevent  injury,  after  they  actually 
discovered  him  in  peril.  Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers  (Sup. 
Ct),  36  S.  W.,  245;  Graham  v.  Ry.  Co.  (Sup.  Ct.),  93  S.  W.,  104; 
Texas  &  P.  Ry.  Co.  v.  Black,  57  S.  W.,  333;  Railway  Co.  v.  Cocke, 
68  Texas,  713;  Railway  Co.  v.  Dawkins,  77  Texas,  228;  Railway 
Co.  V.  Black,  27  S.  W.,  118;  Railway  Co.  v.  Mayfield,  79  S.  W.,  365; 
International  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Texas,  518. 

The  evidence  introduced  by  plaintiff  and  that  introduced  by  de- 
fendant as  to  the  time,  place  and  manner  in  which  the  accident  oc- 
curred being  absolutely  destructive  one  of  the  other,  the  court  properly 
denied  plaintiff  the  right  to  recover  under  any  other  theory  than 
that  shown  by  his  own  evidence.     San  Antonio  &  A.  P.  Ry.  Co.  v. 
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Jazo,  25  S.  W.,  712;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Scott,  27  S.  W., 
827;  San  Antonio  &  A.  P.  By.  Co.  v.  McMillan,  102  S.  W.,  105. 

The  court  properly  refused  to  permit  plaintiff  to  testify  that  the 
switchman,  Therall,  had  offered  to  pay  him  to  assist  in  switching, 
because  it  was  not  shown,  or  attempted  to  be  shown  by  any  evidence 
in  the  entire  case  that  Tlierall  had  any  authority  to  employ  plaintiff, 
or  that  his  offer  to  pay  him  was  in  any  manner  binding  on  defendant, 
and  in  the  absence  of  such  evidence,  the  excluded  testimony  was 
inadmissible.  Missouri,  K.  &  T.  By.  Co.  v.  Bogers  (Sup.  Ct.),  36 
S.  W.,  245;  Graham  v.  By.  Co.   (Sup.  Ct.),  93  S.  W.,  104. 

PISHEB,  Chief  Justice. — This  is  a  suit  by  appellant,  a  minor, 
against  the  appellee  for  the  sum  of  $50,000  damages,  on  account  of 
the  loss  of  both  of  his  feet  and  a  portion  of  both  legs,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant  on  December  14, 
1904;  that  at  the  time  he  was  injured  he  was  between  16  and  17 
years  of  age;  that  he  was  invited  and  permitted  to  ride  on  one  of 
defendants  engines  then  being  operated  in  its  yards  at  Waco;  that 
he  mounted  the  engine  by  permission  of  the  employes  in  charge  of 
the  train  to  which  the  engine  was  attached,  and  that  he  left  the 
engine  for  the  purpose  of  turning  a  certain  switch  to  let  the  train 
back  down  into  the  yards;  that  while  he  was  running  along  the 
track  in  front  of  the  tender,  in  order  to  turn  the  switch,  without 
warning  to  him,  and  through  the  negligence  of  the  defendant's 
servants,  knowing  his  dangerous  position,  and  that  he  was  a  minor, 
he  was  run  down  and  injured  by  the  backing  locomotive  running 
over  his  feet  and  legs,  as  stated;  that  it  was  the  duty  of  the  engineer 
and  those  in  charge  of  the  train  to  look  out  and  discover  the  where- 
abouts of  the  plaintiff  after  he  had  alighted  from  the  engine,  and 
that  they  failed  to  exercise  any  care  to  ascertain  his  whereabouts, 
and  that  they  negligently  backed  the  engine  upon  him;  that  his 
presence  could  have  been  discovered,  and  was  actually  discovered  and 
his  peril  known  to  those  in  charge  of  the  engine,  and  that  they  failed 
to  use  all  means  at  hand  to  stop  the  engine  or  to  warn  the  plaintiff 
after  his  peril  was  discovered.  It  is  further  alleged  that  the  plain- 
tiff was  a  child  of  tender  and  immature  years,  which  fact  was  known 
to  the  servants  of  appellee  in  charge  of  the  train,  and  that  they 
negligently  permitted  him  to  mount  the  engine,  go  upon  the  track, 
operate  the  switches  and  to  be  in  the  switch  yards  and  in  and 
about  the  trains,  and  that  they  exercised  no  care  to  keep  him  away, 
and  that  he  was  there  with  the  permission,  acquiescence,  consent 
and  invitation  of  the  employes  of  appellee;  that  they  knew  of  his 
probable  danger  and  took  no  steps  to  avoid  it. 

The  defendant  in  its  answer  pleaded  a  contract  of  settlement, 
which  we  need  not  further  notice;  and  also  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  placing  himself  in  a  dangerous 
position  at  the  time  he  was  injured,  and  that  he  was  a  trespasser 
in  the  defendant's  yards  and  in  and  about  its  trains,  and  that 
he  had  been  specially  warned  of  his  danger  and  requested  and  or- 
dered to  keep  away  from  the  yards  and  trains.  The  answer  gives 
a   different    statement    of   the    manner    in    which    tlie    plaintiff    was 
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injured  than  that  set  out  by  plaintiff  in  his  petition.  It  is  sub- 
stantially averred  that  as  the  train  was  moving  and  in  operation 
the  plaintiff  was  hanging  to  one  of  appellee's  cars,  with  his  feet 
upon  the  trucks,  and  that  such  position  was  dangerous,  and  as  a 
result  he  fell  and  the  cars  ran  over  his  legs. 

The  principal  issues  submitted  to  the  jury  are  embraced  in 
subdivisions  3  and  4  of  the  general  charge  of  the  court.  These 
charges  treat  the  appellant  as  guilty  of  contributory  negligence, 
and  submit  to  the  jury  as  the  sole  question  of  appellee's  liability, 
whether  the  employes  in  charge  of  the  train  discovered  the  peril 
of  appellant  in  time  to  have  avoided  injuring  him. 

The  verdict  of  the  jury  was  in  favor  of  the  railway  company, 
upon  which  judgment  was  rendered,  thus  determining  the  fact  that 
the  dangerous  position  of  the  appellant  was  not  discovered  in  time 
to  prevent  the  accident.  The  manner  in  which  the  accident  oc- 
curred and  the  evidence  bearing  upon  the  question  as  to  whether 
the  plaintiff  was  guilty  of  contributory  negligence,  and  whether 
or  not  his  peril  was  discovered,  is  explained  by  the  following  tes- 
timony. 

It  appears  from  the  evidence  of  the  plaintiff,  Henry  Whitney, 
that  he  was  between  16  and  17  years  of  age  at  the  time  he  was 
injured.  He  testified  that  after  the  regular  passenger  train  of 
defendant  came  into  the  station  on  the  night  of  the  accident,  and 
and  when  the  employes  of  defendant  started  to  switch  the  train  in 
the  yards,  one,  Granville  Therall,  one  of  the  switchmen  of  the 
train,  told  him  to  board  the  train  and  go  up  to  the  west  end  of 
the  yards  and  throw  the  switch;  that  he  got  inside  of  the  train 
on  the  tender  between  the  coal  box  and  the  engine,  and  when  in 
that  position  he  talked  with  the  engineer,  switchman  and  fireman; 
that  this  was  a  switch  engine  attached  to  the  cars,  and  after  the 
train  had  backed  out  a  piece  he  intended  to  get  down  and  tlirow 
the  switch;  that  after  he  had  been  there  a  short  time  he  got  down 
on  Mann  Street  just  at  the  crossing;  when  he  got  down  he  went 
around  in  front  of  the  train,  which  appears  from  his  evidence  to 
have  been  the  tender — the  locomotive  at  the  time  was  backing;  that 
he  was  walking  up  the  track  and  was  going  to  'throw  the  switcli, 
that  the  switch  was  about  15  or  20  feet  beyond  Mann  Street;  that 
he  dismounted  from  the  engine  for  the  purpose  of  opening  the 
switch,  and  he  says  that  the  engineer  was  aware  of  his  purpose. 
He  ran  along  the  side  of  the  tender  until  he  got  to  the  track,  and 
went  upon  the  same  immediately  in  front  of  the  moving  train,  and 
was  just  at  that  time  struck  by  the  tender,  or  he  had  taken  a 
few  steps  and  gone  a  very  short  distance  when  he  was  struck.  His 
testimony  is  a  little  confusing  as  to  just  how  far  he  was  from  the 
approaching  train  when  he  entered  upon  the  track,  or  just  how 
long  he  had  been  there,  but  it  is  clear  that  he  knew  that  the  train 
was  approaching  when  he  entered  upon  the  track,  and  that  he 
gave  no  signal  to  the  engineer  to  stop,  and  that  if  he  was  not  struck 
immediately  when  he  entered  upon  the  track,  the  time  thereafter 
was  so  short  as  not  to  be  able  to  estimate  it.  It  appears  from 
his  evidence  that  the  switch  was  located  on  the  opposite  side  of 
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the  track  from  which  he  left  the  engine;  that  he  could  have  gotten 
off  on  the  side  of  the  switch;  that  when  he  attempted  to  cross  the 
track  to  get  to  the  switch^  there  was  no  necessity  of  undertaking 
to  do  80  in  front  of  the  moving  train^  because  he  admits  in  his 
evidence  that  the  switch  was  not  to  be  thrown  until  the  train  had 
passed  beyond  it^  and  then  was  to  be  opened  for  its  return  in 
order  for  it  to  enter  the  siding.  Having  alighted  on  the  opposite 
side  from  the  switch^  he  could  have  remained  there  until  the  train 
had  passed^  then  crossed  over  in  safety  for  the  purpose  of  throwing 
the  switch.  He  says  the  engine  was  backings  the  headliglit  was 
turned  towards  the  coaches.  "The  end  of  the  tender  was  in  the 
direction"  I  was  going.  I  do  not  know  how  far  ahead  of  the  tender 
I  fell  before  the  train  hit  me.  The  steps  knocked  my  feet  out  from 
under  me  and  threw  me  across  the  rail.  (It  is  apparent  that  the 
step  here  referred  to  is  the  step  on  the  back  end  of  the  tender.) 
It  just  knocked  me  up  the  track  a  foot  or  two  before  the  train 
caught  me.  The  wheels  of  the  tender  were  only  a  foot  or  two 
from  me  when  I  fell  across  the  track.  I  had  seen  railroad  trains 
operated  all  my  life;  I  knew  how  they  were  operated;  I  knew  it 
was  dangerous  for  anyone  to  be  in  the  wrong  place  around  one  of 
those  trains,  if  you  were  caught  in  the  wrong  place.  By  the 
wrong  place,  I  mean  fooling  around  and  getting  in  the  way  and 
getting  run  over.  I  knew  it  was  dangerous  to  step  across  a  rail- 
road track  in  front  of  a  moving  tender,  if  you  got  close  enough  to 
it.  I  knew  how  close  I  was;  I  can  not  explain  exactly  how  close 
I  was  on  it,  but  I  could  see  it  right  there.  I  was  trying  to  get 
across  the  track  before  the  tender  caught  me.  It  was  there  close 
to  me;  I  can  not  explain  how  close,  but  it  was  not  very  far.  I  do 
not  know  how  far,  about  15  or  20  feet  from  me  as  I  started  across 
the  track.  As  I  stepped  over  the  first  rail  the  train  hit  my  feet 
and  knocked  my  feet  from  under  me.  I  was  not  going  straight 
across  the  track.  I  was  running  angling  across  the  track,  going 
away  from  the  tender,  and  just  as  I  stepped  on  the  track  this  board 
hit  me  and  knocked  me  down.  I  do  not  know  how  many  times  I 
was  in  the  yards  for  the  six  months  preceding  the  time  I  was  hurt. 
I  could  not  make  any  guess  as  to  the  number  of  times.  I  was  in 
there  lots  of  times.  I  had  been  running  over  there,  oflE  and  on, 
for  three  or  four  months.  I  guess  I  was  there  as  many  as  eigliteen 
times.  When  I  was  over  there  I  was  riding  around  and  throwing 
switches  for  them  every  night  after  I  would  get  off  from  work.  I 
was  there  as  many  as  eighteen  times,  riding  trains  and  throwing 
switches  during  the  three  months  before  I  was  hurt.  I  understood 
the  danger  of  being  in  a  railroad  yard  at  night;  I  knew  it  was 
dangerous  to  be  caught  in  the  wrong  place  there.  There  are  a 
good  many  wrong  places  in  the  switch  yards  of  a  railroad  at  night. 
I  knew  that  at  the  time.  It  is  a  wrong  place  if  you  are  going 
along  too  slow  and  just  get  in  front  of  a  tender  and  let  the  train 
run  over  you.  The  train  may  run  over  you  if  you  are  going  along 
too  slow,  and  if  you  happen  to  fall  down,  the  train  is  more  than 
apt  to  catch  you.  I  knew  all  that  before  I  got  in  front  of  this 
tender  and  appreciated  it.     I  knew  that  if  the  train  hit  me  I  was 
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more  than  apt  to  get  killed  or  hurt.  I  took  the  chance.  I  did  not 
have  any  idea  of  the  train  catching  me.  After  I  got  on  the  track 
after  I  had  passed  the  tender,  I  never  looked  back  to  see  how  far 
the  train  was  from  me.  After  I  got  over  the  first  rail  going  that 
way  over  the  track,  the  tender  hit  me  when  I  was  stepping  over 
the  second  rail.  I  don't  guess  the  engineer  saw  me  when  I  fell,  but 
the  fireman  was  sitting  on  that  side,  and  there  was  no  way  in  the 
world  to  keep  him  from  seeing  me.  When  I  got  off  the  engine  the 
fireman  had  his  face  up  the  track.  He  could  have  seen  me  when 
I  was  falling  on  the  outside  of  the  rail.  He  could  not  have  seen 
me  when  I  was.  behind  the  tender  before  I  fell  outside.  I  don't 
know  how  long  it  was  from  the  time  I  fell  until  my  legs  were  run 
over — just  right  away  as  soon  as  I  fell.  It  was  about  that  quick 
(snapping  his  fingers).  It  was  done  within  the  time  you  could 
count  two,  almost.  When  I  got  off  the  engine,  the  engineer  was 
running  the  engine.  He  had  just  quit  talking  to  me  when  I  got  off 
the  train.  He  slowed  the  traip  just  before  I  got  to  Mann  Street, 
so  that  I  could  run  across  the  track.  I  was  aiming  to  cross  the 
track  at  Mann  Street,  but  the  train  had  got  to  Mann  Street  and  I 
did  not  have  the  time  to  cross,  and  I  was  running  up  the  track  fur- 
ther to  cross  angling  that  way,  and  just  as  I  was  stepping  across 
the  last  rail,  the  train  hit  my  feet.  I  knew  which  way  the  engineer 
was  looking  when  I  got  off.  He  was  looking  up  the  track.  From 
the  time  I  got  off  until  I  was  run  over  I  had  run  across  Mann 
Street  and  very  near  to  the  switch,  and  was  crossing  the  track. 
From  the  time  I  got  off  the  engine  until  I  was  run  over,  I  had 
run  about  40  feet.  After  I  had  got  down  and  started  off,  I  do  not 
know  whether  the  engineer  was  looking  up  the  track  or  which  way 
he  was  looking.  I  did  not  say  anything  to  the  engineer  about 
throwing  the  switch  just  as  I  was  getting  off  the  engine,  but  he 
knew  that  I  was  going  to  throw  the  switch.** 

It  appears  from  the  evidence  of  the  plaintiff  that  on  the  night 
of  his  injury  he  was  in  company  with  one,  Jimmie  Rhodes,  another 
colored  bov,  and  the  evidence  of  Rhodes  is  to  the  effect  that  he 
was  with  plaintiff  at  the  time  he  was  injured,  and  his  version  of 
the  affair  is  substantially  to  the  effect  that  he  and  the  plaintiff 
were  in  the  habit  of  frequenting  the  yards  and  riding  upon  trains; 
that  they  had  been  run  out  of  the  yards  by  appellee's  servants  and 
warned  not  to  return;  that  on  the  night  of  the  accident  he  and 
appellant  had  made  an  effort  to  board  the  cars  on  one  side,  and 
were  driven  from  that  position  by  those  in  charge  of  the  train  and 
they  went  to  the  other  side  of  the  cars  and  there  plaintiff,  in  an 
effort  to  mount  the  cars,  with  his  feet  upon  one  of  the  trucks,  fell 
and  was  run  over.  The  evidence  of  this  witness  is  also  to  the  effect 
that  at  the  time  the  plaintiff  was  injured  and  prior  thereto,  none 
of  the  servants  in  charge  of  the  train  discovered  his  situation ; 
that  he  notified  the  engineer  that  the  plaintiff  had  been  injured, 
then  the  train  was  stopped. 

Another  account  of  the  manner  in  which  the  plaintiff  was  injured 
is  contained  in  the  written  statement  made  by  the  plaintiff  a  short 
time  after  the  accident  furnished  to  the  railway  company,  in  which 
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he  says:  "I  was  swinging  on  a  car  moving  in  the  yards  in  Waco. 
I  was  holding  on  the  side  of  the  coach  and  had  my  feet  on  the 
steps.  Another  boy  jumped  on  right  where  I  was.  He  fell  and 
then  I  fell  and  the  cars  ran  over  my  feet."  The  plaintiff  denied 
that  he  was  injured  in  the  manner  testified  to  by  the  witness 
BhodeSy  and  also  denied  the  truth  of  the  statement  contained  in 
the  written  instrument  referred  to. 

This  is  substantially  all  of  the  evidence  tending  to  show  how 
tlie  plaintiff  was  injured^  and  his  situation  and  position  at  that 
time  with  reference  to  the  moving  train.  As  to  the  question  of 
discovered  peril,  we  will  refer  to  the  evidence  upon  that  subject 
later  on. 

There  are  assignments  which  are  based  upon  the  refusal  of  the 
court  to  give  certain  charges  which  are  predicated  upon  the  theory 
that  plaintiff  was  of  immature  age  and  lacking  in  discretion,  and 
that  the  employes  in  the  yards  and  about  the  trains  who  may  have 
had  a  knowledge  of  that  fact  and  of  the  presence  of  plaintiff  and 
other  boys  on  this  occasion,  rested  under  the  duty  to  exercise  ordi- 
nary care  to  keep  a  lookout  for  their  safety  and  to  see  that  they 
were  not  exposed  to  peril  by  reason  of  the  dangers  they  might  en- 
counter from  moving  trains.  The  discussion  of  tliis  question  and 
those  related  to  it,  will  practically  dispose  of  the  entire  case.  We 
will  not  stop  to  consider  whether  these  charges  are  properly  framed 
and  correctly  present  the  rule  of  law  that  should  be  applied  in 
such  a  case,  for,  in  our  opinion,  they  were  properly  refused  upon 
the  ground  that  the  plaintiff,  who  was  between  16  and  17  years 
of  age  at  the  time  of  the  accident,  was  a  boy  of  average  intelligence 
and  discretion  for  his  age,  and  fully  understood  the  nature  of  the 
acts  in  which  he  was  then  engaged,  and  was  fully  aware,  so  he 
admits,  of  the  danger  to  which  he  was  exposed  in  entering  upon 
the  yards  of  the  appellee,  and  to  be  encountered  from  moving  trains. 
If  in  such  a  case  he  voluntarily  exposed  himself  to  peril,  and  as  a 
result  he  was  injured,  he  was  guilty  of  contributory  negligence 
which  barred  his  recovery,  unless  his  peril  was  discovered  in  time 
to  prevent  injuring  him.  We  might  assume  that  the  employes  in 
and  about  the  yards  and  trains  who  were  aware  of  the  presence  of 
the  plaintiff,  did  not  exercise  ordinary  care  for  his  safety  in  the 
respect  pointed  out  in  these  instructions,  still  no  cause  of  action 
would  arise  if  the  plaintiff  placed  himself  in  a  position  of  danger, 
and  at  the  time  possessed  intelligence  and  discretion  sufficient  to 
realize  and  appreciate  the  probable  consequences  of  his  acts  and  the 
peril  to  which  he  was  exposed,  unless,  as  before  said,  his  perilous 
situation  was  discovered  in  time  to  prevent  injuring  him.  It  is 
apparent  from  his  evidence  that  the  plaintiff  was  of  sufficient  in- 
telligence and  discretion  to  know  what  he  was  doing,  and  to  appre- 
ciate the  consequences  that  might  result  from  his  acts,  and  fully 
realized  and  understood  the  danger  to  which  he  would  be  exposed 
in  entering  upon  the  yards,  and  to  which  he  was  actually  exposed 
before  and  at  the  time  of  the  injury.  That  the  plaintiff  was  guilty 
of  and  should  be  held  to  the  consequences  of  contributory  negligence, 
was   the  conclusion  of  the  trial  court,  for  the  instructions  he  gave 
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were  based  upon  the  theory  that  plaintiflE  could  only  recover  in 
the  event  those  operating  the  train  which  ran  over  him  discovered 
his  peril  in  time  to  prevent  striking  him.  That  this  was  the  correct 
view  of  the  evidence,  we  entertain  no  doubt. 

It  is  next  to  be  considered  whether  his  danger  was  discovered 
in  time  to  prevent  the  injury.  The  court,  in  effect,  instructed  the 
jury  that  liability  would  result  in  the  event  his  peril  was  discovered, 
and  this  was  the  only  substantial  question  which  was  left  for  their 
consideration,  other  than  the  question  of  the  extent  of  damages. 
The  testimony  shows  that  at  the  time  of  the  trial  in  the  court  below 
the  engineer  was  dead.  The  fireman  testified  and  flatly  contradicted 
the  plaintiff.  His  evidence  is  to  the  effect  that  the  plaintiff  was 
not  upon  the  engine  on  the  night  that  he  claimed  he  was  injured; 
that  he  did  not  get  down  from  the  engine  and  go  in  front;  that 
he  had  no  conversation  with  him  and  the  engineer;  that  the  plain- 
tiff was  not  injured  in  the  manner  in  which  he  testified.  The  fire- 
man testified,  speaking  of  the  plaintiff:  "As  well  as  I  remember, 
the  boy  was  about  the  second-class  coach,  somewhere  about  tlie 
middle  of  the  train;  he  was  about  two  coach  lengths  from  the 
engine;"  and  his  testimony  upon  this  subject  excludes  the  idea 
that  the  boy  was  in  front  of  the  engine  when  he  was  injured.  If 
the  jury  believed  this  evidence,  which  was  doubtless  the  case,  it 
negatived  the  effect  of  the  boy^s  evidence,  in  which  he  testified 
that  he  was  in  a  position  to  be  seen  by  the  engineer  or  fireman  in 
front  of  the  moving  engine. 

Furthermore,  assuming  that  the  statement  of  the  boy  was  correct 
that  he  was  injured  by  being  struck  by  the  tender,  still  the  jury 
may  have  reached  the  conclusion  tliat  his  position  of  danger  was 
not  discovered  by  either  the  engineer  or  fireman  before  he  was 
struck.  If  we  concede  that  the  engineer  knew  tliat  the  boy  left  the 
engine  for  the  purpose  of  going  to  the  front  to  throw  the  switch, 
it  does  not  necessarily  follow  that  the  engineer  knew  that  the  boy 
was  going  to  undertake  to  cross  the  track  in  front  of  the  moving 
train,  when  there  was  no  occasion  or  necessity  for  so  doing.  The 
switch  was  on  the  opposite  side  from  where  the  boy  alighted,  and 
the  engineer  knew  that  the  switch  was  not  to  be  thrown  until  the 
train  had  passed  and  was  coming  back  on  its  return,  and  it  could 
not  be  inferred  from  the  knowledge  of  the  fact  that  the  boy  had 
gone  to  the  front,  that  he  would  or  had  exposed  himself  to  danger. 
As  to  the  other  positions  it  is  claimed  that  the  boy  occupied  when 
he  was  injured,  there  is  no  evidence  that  any  of  the  servants  of 
appellee  saw  him  in  a  position  of  peril  in  time  to  have  prevented 
the  injury. 

As  to  those  charges  which  were  requested  and  refused  that  present 
the  rule  of  emergency,  calling  for  prompt  action  upon  the  discovery 
of  peril,  it  is  enough  to  say  that  they  were  properly  refused,  because 
that  point  was  fully  covered  by  the  court  in  its  general  charge. 

Appellant's  fourth  assignment  complains  of  the  fourth  subdivision 
of  the  charge;  his  eighth  assignment  complains  of  the  third  subdi- 
vision of  the  charge.  In  view  of  the  facts,  both  of  these  charges 
were  properly  given,     But,  however^  we  could  well  refuse  to  consider 
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these  assignments^  because  there  are  no  propositions  stated  under 
them  that  point  out  the  supposed  errors  in  the  charges.  The  as- 
signments merely  state  that  the  court  erred  in  giving  the  charges, 
and  then  copy  the  charges,  omitting  altogether  to  furnish  any 
information  as  to  the  supposed  objections  thereto. 

The  ninth  assignment  complains  of  the  action  of  the  court  in 
not  permitting  the  plaintifiE  to  testify  as  to  what  occurred  between 
him  and  the  switchman  Therall  on  the  night  of  and  before  the  time 
of  the  accident.  The  plaintifE  did  testify  as  to  a  part  of  what 
transpired  between  him  and  the  switchman,  but  if  all  which  was 
sought  to  be  proven  was  admi^ible,  it  could  not  have  affected  or 
changed  the  result,  provided  the  appellant  was  guilty  of  contribu- 
tory negligence.  This  proposed  evidence  would  merely  have  some 
bearing  in  tending  to  explain  why  plaintiff  entered  upon  the  yards 
of  appellee  and  started  to  throw  the  switch.  Assume  that  the  ex- 
planation would  have  shown  that  he  was  not  a  trespasser,  or  from 
it  could  have  been  gathered  the  fact  that  Therall,  one  of  the  switch- 
men, employed  or  invited  him  to  throw  switches  for  him  that  night, 
no  benefit  could  have  resulted  to  plaintiff's  case  if  he  was  guilty 
of  contributory  negligence  and  should  be  held  responsible  for  his 
conduct  on  the  occasion  of  his  injury.  It  makes  no  difference  why 
it  was  that  he  entered  upon  the  yards  and  undertook  to  do  the 
switching,  if  in  so  doing  he  stepped  immediately  in  front  of  the 
backing  engine,  under  circumstances  which  he  knew,  or  must  in 
the  nature  of  things  have  known,  was  dangerous.  If  he  possessed 
the  requisite  judgment  and  discretion  to  understand  the  nature  and 
the  probable  consequences  of  his  act,  this  voluntary  exposure  to 
danger  deprived  him  of  all  remedy,  unless  his  perilous  situation 
was  discovered.  The  plaintiff's  account  of  his  injury  is  solely  con- 
fined to  the  backing  of  the  engine  as  the  cause,  and  he  strenuously 
denies  that  he  fell  from  a  moving  car  when  he  was  trying  to  mount 
the  same,  or  from  a  car  when  hanging  onto  the  same;  but,  singular 
to  state,  in  parts  of  his  brief  he  makes  use  of  such  supposed  facts 
as  a  basis  for  recovery.  But,  however,  if  the  inconsistency  of  such 
double  pretensions  could  be  overlooked,  it  must  yield  to  the  fact 
that  the  act  of  the  appellant  in  placing  himself  in  a  position  so 
occupied  on  the  moving  cars  was  as  much  contributory  negligence 
as  was  the  act  in  going  in  front  of  the  moving  engine;  and  all 
that  we  have  said  in  reference  to  this  latter  fact  would  apply  to 
this  phase  of  the  case.  AVe  have  pointed  out  the  evidence  which 
shows  that  the  appellant  was  injured  in  one  of  the  ways  stated;  and 
there  is  no  evidence  which  shows  that  any  of  the  employes  in  charge 
of  the  train  discovered  his  peril;  or,  at  least,  the  evidence  upon 
this  subject  is  of  such  a  character  as  would  justify  the  conclusion 
that  HQ  such  discovery  was  made,  which  fact  the  burden  rested 
upon  tJie  plaintiff  to  establish. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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El  Paso  &  Southwestern  Railway  Company  v.  Emory  A. 

Smith. 

Decided  March  25,  1008. 


1. — ^Damages — ^Proximate  Cause— Evldenoe. 

The  proximate  cause  of  an  event  is  that  which,  in  a  natural  and  continu- 
ous sequence  unbroken  by  any  new,  independent  cause,  produces  the  event,  and 
without  which  the  event  would  not  have  happened.  In  a  suit  for  personal  in- 
juries received  by  a  car  repairer  while  in  the  discharge  of  his  duties,  evidence 
considered,  and  held  to  show  that  the  negligence  of  the  master  was  the  proxi- 
mate cause  of  the  injuries. 

2. — Negligence— Incompetent  Servant — T)utj  of  Matter. 

The  duty  of  using  ordinary  care  to  select  servants  of  sufficient  care,  skill, 
prudence  and  good  habits  to  make  it  probable  that  tliey  will  not  cause  injur}' 
to  each  other,  and  to  dismiss  servants  who  show  such  a  want  of  these  qualifi- 
cations as  to  give  reasonable  ground  for  apprehension  that  they  will  injure 
their  fellow  servants,  are  duties  personal  to  the  master,  and  cannot  be  dele- 
gated. 

3. — Same— ABSTuned  Bisk. 

A  servant  must  not  only  know  of  a  defect  in  an  instrumentality,  whether 
animate  or  inanimate,  furnished  by  his  master,  but  must  know  or  be  charged 
with  knowledge  of  the  danger  that  may  probably  ensue  from  its  use,  before  he 
can  be  held  to  have  assumed  the  risk  of  such  known  defect. 


4. — Charge— Evidence. 

A  requested  charge  which  assumes  the  existence  of  evidence  not,  in  fact, 
before  the  jury,  is  properly  refused. 

5. — Servant — ^Beputation — ^Proof. 

A  servant's  general  reputation  of  incompetency  is  admissible  for  the  pur- 
pose of  charging  his  master  with  knowledge  of  his  incompetency  in  employing 
and  retaining  him  in  service. 

6. — ^Evidence — ^Exclusion  on  Xotion — ^Practice. 

Injurious  testimony  carelessly  or  deliberately  elicited  by  a  party  will  not, 
in  the  discretion  of  the  court,  be  thereafter  withdrawn  from  the  jury  upon  the 
motion  of  the  party  eliciting  the  same. 

ON    BEHEABING. 

7. — ^Foreign  Law — ^Presumption — Judicial  Cognizance. 

In  the  absence  of  evidence  to  the  contrary,  the  presumption  is  that  the 
law  on  a  given  matter  is  the  same  in  other  States  and  in  the  Territories  as  in 
this  State.  Courts  will  take  judicial  cognisance  of  an  Act  of  Congress  organ- 
izing a  Territory,  but  not  of  the  laws  passed  by  the  Legislature  of  such  Terri- 
tory, nor  of  the  decisions  of  its  courts. 

S. — ^Kaster  and  Servant — ^Yice  Principal. 

An  employe  charged  with  the  duty  of  keeping  a  place  safe  to  work  in  is  a 
vice-principal  of  the  master  regardless  of  the  rank  of  the  servant  to  whom  the 
duty  is  entrusted,  and  the  negligence  of  such  servant  is  the  negligente  of  the 
master. 

9. — ^Assignment  of  Error. 

An  assignment  of  error  should  distinctly  specify  the  ground  relied  upon 
for  a  reversal  of  the  judgment,  and  ought  ordinarily  to  be  complete  in  itself, 
but  if  it  is  not,  whatever  in  the  record  is  essential  to  an  intelligent  ruling  upon 
it  should  be  set  forth  in  the  statement  under  the  assignment. 
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10.^Svideiice — Objeotioii. 

An  objection  to  evidence  that  it  is  "incompetent,  irrelevant  and  imma- 
terial"  is  too  indefinite  to  require  consideration  by  an  Appellate  Court,  unless 
the  real  nature  of  tlie  objection  to  the  testimony  is  so  plain  that  the  general 
phrase  is  sufficient  to  indicate  it. 

11. — ^Witnesi — Expert — Competency. 

Whether  or  not  a  witness  is  qualified  to  testify  as  an  expert  is  a  ctues- 
tion  for  the  court.  Evidence  considered,  and  held  sufficient  to  support  the  rul- 
ing of  the  court  admitting  the  testimony  of  a  witness  as  an  expert  upon  the 
competency  of  an  employe  to  perform  the  duties  entrusted  to  him  by  the 
master. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  J.  M.  Goggin. 

Patterson,  Buckler  &  Woodson,  for  appellant. — The  question  as  to 
whether  or  not  Delevan  was  an  habitual  drunkard,  or  whether  he 
drank  at  all,  at  the  time  of  the  plaintiff's  injury,  and  also  as  to  whether 
he  was  then  a  competent  man  to  perform  the  duties  of  foreman  of 
the  rip  track,  were  disputed  questions  of  fact,  on  which  questions 
the  evidence  was  entirely  contradictory,  and  for  these  reasons  the 
witness  Morris  should  not  have  been  allowed  to  give  his  mere  opinion 
aa  to  Delevan's  competency.  United  Oil  &  E.  Co.  v.  Gray,  102  S. 
W.  Rep.,  934;  Armendaiz  v.  Stillman,  67  Texas,  462;  Brown  v. 
Mitchell,  88  Texas,  358;  Vance  v.  Upson,  66  Texas,  483-490;  Gal- 
veston, H.  &  S.  A.  By.  v.  Davis,  4  Texas  Civ.  App.,  477;  17  Cyc.  of 
Law  &  Procedure,  25  to  60;  StoU  v.  Daly  Mining  Co.  (Utah)  57 
Pac,  298;  Mosnat  v.  Chicago  &  X.  W.  By.,  (Iowa),  86  N.  W.,  298; 
Langston  v.  Southern  Elec.  Bv.,  (Mo.),  48  S.  W.,  837;  Boettger  v. 
Scherre  &  K.  A.  Iron  Co.,  136  Mo.  531  (38  S.  W.,  298) ;  Gutridge 
V.  Missouri  Pac.  By.,  94  Mo.,  468,  (7  S.  W.,  476) ;  Teerpenning  v. 
Com  Exchange  Ins.  Co.,  43  N".  Y.,  279;  Spaulding  v.  Chicago,  St. 
P.  &  K.  By.,  98  Iowa,  205,  (67  K  W.,  227) ;  Wheelan  v.  Chicago, 
M.  &  St.  P.  By.,  85  Iowa,  167,  (52  N.  W.,  119) ;  Wilson  v.  Beedy, 
(Minn.),  24  N.  W.,  191;  Hicks  v.  Southern  By.,  (S.  C),  38  S.  E. 
725  and  866;  Purkey  v.  Southern  Coal  &  Trans.  Co.,  (W.  Va.),  60 
S.  E.,  755;  2  Jones  on  Evidence,  sec.  383;  Cherokee  &  Pittsburg  C. 
Mining  Co.  v.  Dickson,  55  Kan.,  62,  (39  Pac,  691) ;  Moore  v. 
Chicago,  Q.  &  B.  By.,  (la.),  54  Am.  Bep.,  26;  Muldowney  v.  Illinois 
Cent.  By.,  36  Iowa,  462;  Hamilton  v.  Des  Moines  V.  By.,  36  Iowa, 
31;  Belair  v.  Chicago  &  X.  W.  By.,  43  Iowa,  662;  2  Jones  on  Evi- 
dence, sec.  374,  and  many  cases  there  cited. 

The  testimony  of  the  witness  Climne  that  he  had  seen  Delevan 
under  the  influence  of  intoxicating  liquors  during  the  period  of  his 
service  with  the  defendant,  without  any  statement  as  to  how  much 
he  was  under  the  influence  of  liquor  and  without  any  statement  as 
to  when  this  was,  should  not  have  been  admitted.  Galveston,  H.  & 
S.  A.  By.  V.  Davis,  92  Texas,  375;  Heland  v.  Lowell,  3  Allen,  407; 
McCarty  v.  Leary,  118  Mass.,  510;  Langworthy  v.  Township  of  Green, 
8S  Mich.,  207. 

Beauregard  Bryan  and  R.   F.  Botcden,  for  appellee. 
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XEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  inflicted  by  the  negligence  of  the  defendant. 

The  plaintiff  alleged  in  his  petition  that  on  the  27th  day  of  June, 
1903,  he  was  in  the  employ  of  the  defendant  company  as  a  carpenter 
and  car  repairer  in  its  shops  and  yards  in  the  city  of  Douglas,  Terri- 
tory of  Arizona;  that  extending  from  and  connected  by  a  switch  with 
other  tracks  in  the  yard,  was  a  track  running  into  appellant's  shops, 
called  the  "rip"  or  "repair*'  track,  upon  which  disabled  cars,  or  such 
as  needed  repairing,  were  placed  to  be  repaired  by  defendant's  car  re- 
pairers. Tliat  the  rules  and  customs  of  the  company  required  that  a 
blue  flag  should  be  placed  at  or  upon  the  car  nearest  to  the  switch 
connecting  the  "rip  track"  with  the  others  for  the  purpose  of  indi- 
cating that  engines  or  cars  could  not  be  run  upon  such  track  while  the 
flag  was  up — the  flag  being  in  the  nature  of  a  command  inhibiting 
cars  or  engines  being  'run  upon  the  track,  and  an  assurance  to  em- 
ployees, working  upon  cars  tliereon,  that  they  were  safe  from  the 
danger  of  engines  or  cars  being  placed  upon  that  track  while  they 
were  at  work.  That  at  the  time  stated,  one  George  Delevan  was, 
and  had  been  for  some  time  prior  thereto,  in  defendant's  employ  as 
foreman  of  the  car  repairers  and  known  as  the  "Boss  car  repairer," 
who  had  control  of  the  "rip  track"  where  damaged  cars  were  placed  for 
repair,  and  whose  duty  it  was  to  see  that  the  flag  was  kept  flying  in  its 
proper  place  when  defendant's  employees  were  at  work  on  cars  upon 
that  track,  and  to  remove  the  flag  when  it  became  necessary  for  an 
engine  to  place  cars  on  that  track  or  take  them  therefrom;  that  the 
rules  of  the  company  required  him,  as  such  foreman,  to  personally 
notify  all  of  the  employees  at  work  in  repairing  tjars  upon  the  rip 
track,  before  removing  the  flag,  that  it  would  be  removed  for  the 
purpose  of  letting  engines  run  thereon,  and  that  he  was  not  author- 
ized to  remove  tlie  flag  until  he  had  notified  such  employees  that  he 
would  do  so.  That  on  the  day  stated  a  number  of  damaged  cars 
were  standing  upon  the  rip  track  for  the  purpose  of  being  repaired, 
and  defendant's  carpenters  and  repairers  were  engaged  thereon  at 
work  in  repairing  them.  The  plaintiff  being  at  work  on  the  car 
furthest  from  the  switch  near  the  end  which  was  nearest  the  switch, 
the  car  being  entirely  separated  and  disconnected  from  any  other 
car  upon  the  rip  track;  that  while  so  at  work,  Delevan,  without  giv- 
ing him  notice  or  warning,  removed  the  blue  flag  from  the  end  of 
the  car  next  to  the  switch  for  the  purpose  of  letting  an  engine  run 
thereon  in  order  to  take  off  a  disabled  car  which  was  filled  with  coke, 
for  the  purpose  of  unloading  it  so  that  it  might  be  repaired.  That 
plaintiff  received  no  notice  of  the  removal  of  the  flag,  and  being 
ignorant  of  the  fact  of  its  removal  and  that  an  engine  was  coming 
upon  the  track,  continued  at  his  work,  and  while  so  at  work  the  en- 
gine was  run  on  the  track,  and  struck  the  car  loaded  with  coke,  and, 
failing  to  couple,  knocked  it  against  the  car  next  to  it,  and  that  car 
in  turn  struck  the  next  one  and  it  in  turn  the  next,  and  so  on  until 
the  car  that  plaintiff  was  at  work  on  was  struck,  and  he  was  thereby 
caught  between  it  and  the  car  thus  pushed  against  it,  and  seriously 
and  permanently  injured;  that  tlie  action  of  Delevan,  the  1)0S8  car  r?- 
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pairer,  in  removing  tlie  flag  witliout  giving  notice  to  plaintiff  tliere- 
of,  and  causing  the  engine  to  be  brought  upon  the  rip  track  was 
negligence.  '^That  Delevan  was  an  incompetent  man  for  the  position 
which  he  beld^  and  grossly  negligent  and  careless  in  the  performance 
of  the  duties  thereof,  and  was  an  habitual  drunkard  and  habitually 
drunk  in  the  performance  of  his  said  duties  as  boss  car  repairer, 
which  facts  were  to  plaintiff  unknown,  but  were  to  the  defendant 
well  known,  or,  by  the  exercise  of  reasonable  care  and  diligence, 
might  have  been  known  to  defendant,  yet,  notwithstanding  this,  de- 
fendant employed  and  retained  in  its  employ  the  said  Delevan." 
That  by  reason  of  the  premises  plaintiff's  injuries  were  inflicted  by 
the  negligence  and  carelessness  of  defendant  through  its  agent  and 
servants,  to  his  damage,  etc. 

The  defendant  answered  by  a  general  denial  and  pleas  of  con- 
tributory negligence,  assumed  risk  and  negligence  of  a  fellow  servant. 
In  connection  with  the  latter  pleas  the  defendant  pleaded  that  the 
common  law  in  regard  to  the  doctrine  of  assumed  risk  then  obtained 
in  the  Territory  of  Arizona,  and  was  not  affected  or  modified  by  any 
statute. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff  for  $8,000. 

Conclusions  of  Fact: — ^We  conclude  that  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant,  as  alleged  in  his  petition,  and 
that  his  injuries  were  not  proximately  caused  by  any  negligence  on 
his  part  or  of  a  fellow  servant,  but  were  the  direct  result  of  de- 
fendant's negligence,  as  alleged  in  his  petition,  and  that  he  was  dam- 
aged by  reason  of  such  injuries  in  the  amount  found  by  the  jury. 

Tlie  evidence  upon  which  these  conclusions  are  based  will  be  stated 
at  some  length  in  connection  with  our  conclusions  of  law. 

Conclusions  of  Law: — 1.  The  first  assignment  of  error,  which 
complains  of  the  refusal  of  the  court  to  peremptorily  instruct  a  ver- 
dict for  defendant,  requires  a  statement  of  so  much  of  the  evidence 
as  is  necessary  to  be  considered  in  determining  the  question  whether 
the  requested  charge  should  have  been  given. 

In  its  yard  at  Douglas,  Arizona,  the  defendant  maintained  a  track, 
extending  from  other  tracks  into  its  repair  shops,  which  was  desig- 
nated by  the  witness  as  the  "repair"  or  "rip"  track,  upon  wliicli  were 
placed  damaged  or  disabled  cars  to  be  repaired.  Tlie  damaged  cars 
were  repaired  by  defendant's  mechanics  while  standing  on  this  track; 
and  to  protect  its  servants  while  working  on  them  there,  a  rule  and 
custom  of  the  company  required  a  blue  flag  to  be  placed  and  kept 
at  the  switch,  or  on  the  end  of  the  car  nearest  thereto,  which  con- 
nected the  rip  track  with  the  other  tracks  in  the  yard.  The  presence 
of  the  flag  was  a  signal  of  command  to  those  operating  locomotives 
or  moving  cars  in  the  yard  not  to  run  tliem  on  this  track,  and  a 
symbol  of  safety  to  those  at  work  in  repairing  cars  thereon  from  any 
danger  from  engines  or  cars  being  run  upon  it. 

When  it  was  desired  to  have  a  locomotive  come  upon  this  track 
for  any  purpose,  the  rule  and  custom  of  defendant  required  that  all 
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of  the  employees  working  there  should  be  personally  warned  of  it 
before  the  flag  could  Be  removed;  and,  then,  when  it  was  removed, 
its  absence  signified  a  permission  or  was  regarded  as  an  invitation 
to  operators  of  locomotives  in  the  yard  to  run  their  engines  or  cars 
onto  the  rip  track  if  they  had  occasion  to  do  so. 

On  June  27,  1903,  a  number  of  cars  were  standing  upon  the  rip 
track,  the  one  farthest  from  the  switch  being  separate  from  the 
others.  The  plaintiff,  in  the  performance  of  the  duties  of  his  em- 
ployment, was  under  this  car  engaged  in  repairing  it.  While  so 
engaged  the  blue  flag,  which  had  been  placed  on  the  end  of  the  car 
nearest  the  switch,  was  removed  by  George  Delevan,  who  was  de- 
fendant's servant  in  control  of  the  rip  track,  and  of  its  employes  en- 
gaged in  repairing  cars  thereon  and  who  was  known  as  the  Boss  re- 
pairer. He  removed  the  flag  in  order  to  let  an  engine  go  on  the  track 
to  take  off  a  disabled  car  loaded  with  coke  which  could  not  be  re- 
paired without  unloading  it.  He  testified  that  when  he  removed 
the  flag  he  called  out,  loud  enough  to  be  heard  five  hundred  feet,  to 
those  at  work  on  the  track,  "They  are  coming  in  after  the  cars.*' 
The  plaintiff  did  not  hear  the  call,  if  it  was  uttered;  and,  without 
notice  of  and  in  ignorance  of  the  fact  that  the  flag  had  been  re- 
moved and  that  an  engine  was  coming  on  the  track,  he  continued  at 
his  work  under  the  car.  Though  Delevan  testified  that  he  did  not 
give  the  engineer  a  signal  to  move  his  engine  on  the  track,  another 
witness  testified  positively  that  he  did.  This  however  is  a  matter 
of  no  moment;  for  the  undisputed  testimony  shows  that  the  engineer 
was  near  the  switch  waiting  for  permission  to  run  on  the  rip  track 
and  that  he  saw  Delevan  take  down  the  flag,  which  act  was  itself 
a  signal  for  him  to  proceed.  In  accordance  with  the  signal  the  en- 
gine was  run  onto  the  track  and  against  the  car  loaded  with  coke 
and  failing  to  couple  thereto  the  impact  knocked  it  against  the  next 
car  and  it  in  turn  against  the  next  and  so  on  until  the  car  on  which 
plaintiff  was  at  work  was  struck,  thereby  catching  him  and  pinioning 
him  between  the  drawheads  of  the  cars,  whereby  he  was  seriously  and 
permanently  injured.  There  was  evidence  tending  to  show  that  Dele- 
van was  incomptent  to  discharge  the  duties  of  his  employment  by 
reason  of  his  being  an  habitual  dunkard,  and  that  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could  have  known,  of  such  in- 
competency when  it  emplo3'ed  him  and  while  he  was  in  its  service. 

It  is  contended  by  this  assignment  that  it  appears  from  the  evi- 
dence, as  a  matter  of  law,  that  the  removal  of  the  flag  was  not  the 
proximate  cause  of  plaintiff's  injuries,  but  that  it  was  the  propulsion 
of  the  engine  against  the  car  for  the  purpose  of  making  the  coupling. 
We  believe  the  bare  statement  of  the  evidence  is  a  refutation  of 
this  contention.  The  proximate  cause  of  an  event  is  that  which,  in 
a  natural  and  continuous  sequence  unbroken  by  any  new,  independ- 
ent cause,  produces  the  event,  and  without  which  the  event  would  not 
have  occurred.  It  would  be  hard  to  conceive  of  a  case  in  which  the 
evidence  brings  it  so  clearly  within  this  definition  as  the  case  at  bar. 
All  the  elements  of  "proximate  cause"  embraced  in  the  definition  are 
presented  by  the  evidence  so  clearly  and  distinctly  that  the  definition 
itself  could  be  evolved  from  the  facts,  without  taking  anything  from 
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or   adding   anything  to   them.     San  Antonio   &   A.   P.   Ey.    Co.   v. 
Stevens,  83  S.  W.,  234 ;  Wehner  v.  Lagerfelt,  27  Texas  Civ.  App.,  520. 

2.  The  refusal  of  the  court  to  instruct  the  jury  that  if  it  believed 
from  the  evidence  that  plaintifiE's  injuries  were  proximately  caused 
by  the  negligence  of  any  other  servant  than  Dele  van  to  find  for  de- 
fendant^ is  the  ground  of  the  second  assignment  of  error.  The  sub- 
stance of  the  proposition  advanced  is  that  there  being  evidence  from 
which  the  jury  might  have  found  that  the  switchman  was  negligent 
in  signalling  the  engineer  to  move  in  on  the  rip  track,  if  such  negli- 
gence was  found  by  the  jury  and  was  the  proximate  cause  of  plain- 
tiflPfl  injuries,  he  was  not  entitled  to  recover. 

In  the  statement  under  this  proposition  it  is  said  "that  the  en- 
gineer Stoller,  testified  that  Delevan  did  not  signal  him  to  go  on  the 
rip  track,  but  this  signal  was  given  him  by  the  switchman.'*  The 
engineer  testified,  "Delevan  removed  the  flag  and  let  me  come  back 
against  the  cars,  but  they  did  not  couple.  .  .  .  When  I  went  to 
make  the  coupling  the  switchman  signalled  me  in.*'  This  shows  that 
the  engineer  went  on  the  track  upon  the  invitation  of  Delevan,  ex- 
tended by  his  removal  of  the  flag.  Had  it  not  been  removed  the 
engineer  would  not  have  gone  on  the  track  witli  the  engine,  even  if 
signalled  by  the  switchman.  The  flag  being  removed  for  the  pur- 
pose of  letting  the  engine  come  on  the  track,  it  could  not  have  been 
negligence  in  the  switchman  to  give  the  engineer  the  signal.  The 
fiignal  from  the  switchman  simply  indicated  to  the  engineer  that  the 
switch  which  connected  the  main  track  with  the  rip  track  had  been 
so  adjusted  that  he  could  run  his  engine  from  the  one  on  to  the 
other  and  was  such  as  is  always  given  on  such  occasions.  It  was  not 
incumbent  on  either  the  engineer  or  switchman  to  warn  employes  re- 
pairing cars  on  the  rip  track  that  their  engine  was  coming  upon  it. 
The  duty  had  been  entrusted  by  their  master  to  Delevan,  who  had  been 
placed  in  control  of  the  track,  and  they  had  the  right  to  presume 
that  he  had  performed  this  duty  before  he  invited  the  engineer,  by 
removing  the  blue  flag,  to  come  on  the  track.  There  being  no  evi- 
dence tending  in  the  least  to  show  that  the  switchman  was  negligent 
in  signalling  the  engineer,  the  requested  charge  was  properly  refused. 

3.  The  assignment  of  error  directed  Egainst  a  part  of  the  eighth 
paragraph  of  the  court's  charge  is,  when  the  entire  paragraph  is  read 
in  connection  with  the  entire  tharge  and  special  charge  Xo.  6  given 
at  defendant's  request,  manifestly  untenable.  As  has  been  seen 
from  our  statement  of  the  pleadings,  it  is  specifically  charged  in 
plaintiff's  petition  that  Delevan  was  an  incompetent  man  for  the 
position  which  he  held,  and  negligent  and  incompetent  in  the  per- 
formance of  the  duties  thereof,  and  that  he  was  habitually  drunk  in 
the  performance  of  his  duties  as  Boss  car  repairer;  that  such  facts 
were  unknown  to  plaintiff,  but  were  known  to  the  defendant,  or  by 
the  exercise  of  reasonable  care  could  have  been  known  to  it,  "yet 
notwithstanding  this,  defendant  employed  and  retained  in  its  employ 
the  said  Delevan."  These  allegations  are  a  complete  refutation  of 
appellant's  first  two  propositions  under  the  assignment.  The  state- 
ment of  facts  appearing  in  the  record  refutes  the  other  proposition. 
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which  is  that  there   \v;ls  no  evidence  that  Delevan  was  in  any  way 
incompetent  at  the  time  he  was  employed  by  defendant. 

4.  There  was  no  error  in  the  refusal  of  special  charge  Xo.  9, 
requested  by  the  defendant.  If  its  substance  was  not  embraced  in  the 
main  charge,  so  much  of  it  as  is  the  law  was  fully  covered  by  special 
charge  -Xo.  6,  given  at  defendant's  request.  The  duty  of  using  or- 
dinary care  to  select  competent  servants,  that  is,  servants  of  suffi- 
cient care,  skill,  prudence  and  good  habits  to  make  it  probable  that 
they  will  not  canse  injury  to  each  other,  and  to  dismiss  servants 
who  show  such  a  want  of  these  qualifications  as  to  give  reasonable 
ground  for  apprehension  that  they  will  injure  their  fellow-servants, 
are  duties  personal  to  the  master.  Shear.  &  Redf.,  Xeg.  sec.  191; 
Woods'  Master  and  Servant,  sec.  417.  If  there  is  a  lack  of  ordinary 
care  on  the  part  of  the  master  to  discover  the  incompetency  of  the 
servant,  either  at  the  time  of  or  subsequent  to  his  employment,  there 
is  a  breach  of  this  personal  duty.  If  the  incompetency,  in  the  exer- 
cise of  this  care,  is  discovered  by  the  master  before  he  employs  the 
incompetent  servant,  there  is  a  manifest  breach  of  duty  on  the  part 
of  the  master  to  his  other  servants,  in  employing  him.  If,  though 
ordinary  care  was  used  in  employing  the  servant,  the  fact  of  his 
incompetency  is  discovered  by  the  master  afterwards,  then  there  is  a 
breach  of  his  duty  to  his  other  servants  in  exposing  them  to  the 
risks  of  an  incompetent  fellow-servant.  Tliis  breach  of  duty,  in  either 
event,  is  negligence,  and  if  it  be  the  proximate  cause  of  an  injury  to 
a  servant  the  master  is  liable. 

This  duty  of  the  master  is  analogous  to  that  which  he  owes  to  his 
servants  in  furnishing  them  with  instrumentalities  to  do  their  work; 
in  the  first  place,  he  must  exercise  ordinary  care  to  furnish  them  with 
such  as  are  reasonably  safe;  and  in  the  second,  he  must  exercise  ordin- 
ary care,  or  inspection,  to  keep  or  see  that  such  instrumentalities 
are  kept  reasonably  safe  for  his  servants'  use.  If,  in  the  exercise  of 
this  care,  in  either  instance,  he  discovers  that  the  instrumentalities 
are  defective,  then  it  is  his  duty  as  a  matter  of  law  to  discontinue 
the  use  of  such  defective  instrumentalities.  Likewise  is  it  his  duty 
to  discontinue  the  use  of  a  servant  when  he  discovers  that  he  is  in- 
competent -to  discharge  the  duties  of  his  emploATnent.  If,  therefore, 
Delevan  was  incompetent  to  discharge  the  duties  of  his  emplo}Tnent 
and  the  defendant  knew  of  his  incompetency,  tliere  was  no  question 
about  it  being  negligent  in  retaining  him  in  its  emplo^mient.  Where- 
fore the  special  charge  was  properly  refused,  because  it  made  plain- 
tiff's right  of  recovery  depend  upon  whether  it  was  negligence  in  de- 
fendant to  retain  Delevan  in  its  employ  after  discovering  that  he  was 
incompetent  to  discharge  the  duties  of  his  employment. 

5.  The  fifth  special  charge  requested  by  defendant  was  properly 
refused,  because  plaintifFs  knowledge  or  imputed  knowledge  of  in- 
competency and  lack  of  sobriety  of  Delevan  would  not  defeat  his 
action  against  the  company  unless  he  knew  or  must  have  necessarily 
known  of  the  danger  incident  to  his  incompetency.  A  servant  must 
not  only  know  of  a  defect  in  an  instrumentality,  whether  animate 
or  inanimate,  furnished  by  his  master  but  must  know  or  be  charged 
with  Imowledge  of  the  danger  that  may  probably  ensue  from  its  use. 
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before  he  can  be  held  to  have  assumed  the  risk  of  such  known  de- 
iect-  Besides,  so  much  of  the  cliarge  as  waf  proper  was  included  in 
the  main  charge  and  special  charges  given  at  defendant's  request.     > 

6.  It  does  not  apear  from  the  statement  in  appellant's  brief  un- 
der the  sixth  assignment  of  error  that  the  warning  there  stated  as 
given  by  Delevan,  after  he  removed  the  blue  flag,  of  the  approach  of 
the  engine  on  the  rip  track,  was  the  usual  and  customary  warning  of 
the  approach  of  such  engine,  and,  in  the  absence  of  evidence  (which 
should  be  contained  in  such  statement)  tending  to  show  that  it  was 
the  usual  and  customary  warning,  it  can  not  be  held  that  the  court 
erred  in  refusing  appellant's  fourth  special  charge. 

7.  There  was  no  error  in  admitting  the  testimony  of  the  witness, 
Fred  Morris,  as  is  complained  of  in  the  seventh  assignment.  Terrell 
V.  Bussell,  16  Texas  Civ.  App.,  573;  St.  Louis  &  S.  F.  By.  v.  Smith, 
90  S.  W.,  929;  Galveston,  H.  &  H.  By.  v.  Bohan,  47  S.  W.,  1050; 
GalTOston,  H.  &  S.  A.  By.  v.  Heming,  39  S.  W.,  302;  Missouri, 
K.  &  T.  By.  v.  Schilling,  75  S.  W.,  66;  McCabe  v.  San  Antonio 
Traction  Co.,  88  S.  W.,  387;  San  Antonio  Traction  Co.  v.  Flory, 
100  S.  W.,  201.  The  opinions  cited  answer  all  the  propositions 
under  this  assignment,  as  well  as  those  under  the  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  eighteenth,  nineteenth  and  twentieth  assign- 
ments of  error.  See  also,  3  Wigmore  on  Ev.  sec.  1974,  and  cases 
cited  in  note  1;  Lawson  Expert  and  Opinion  Ev.  (2nd  ed.),  505, 
rule  63. 

8.  When  the  entire  testimony,  embodied  in  the  bill  of  exceptions, 
of  the  witness  Seebree  is  read  it  is  apparent  that  the  witness  could 
not  have  been  understood  by  the  jury  as  meaning  tliat  he  heard  men 
who  worked  with  Delevan  say  that  '^is  reputation  for  being  careless 
and  reckless  was  not  very  good."  For  in  the  next  sentence  he  states 
his  meaning  in  using  the  words  above  quoted  as  follows:  "I  mean 
I  have  heard  men  say  he  was  very  careless  about  handling  his  work 
at  times.*^  A  servant's  general  reputation  of  incompetency  is  ad- 
missible for  the  purpose  of  charging  his  master  with  knowledge  of 
his  incompetency  in  employing  and  retaining  him  in  his  service 
(East  Line  &  B.  B.  By.  v.  Scott,  68  Texas,  694) ;  and,  upon  this 
issue,  we  believe  the  testimony  complained  of  by  the  twenty-first  as- 
signment of  error  was' properly  admitted. 

9.  W.  L.  Spaulding,  a  witness  for  defendant,  on  ro-direot  exam- 
ination by  defendant's  counsel  testified: 

"I  have  heard  of  Mr.  Delevan  being  drunk  on  duty  while  he  was 
foreman  of  the  rip  track.  Q.  State  when  it  was?  A.  I  believe 
it  was  Fred  Morris  that  told  me  about  it.  Q.  ^\nien?  A.  I  am 
not  sure,  it  seems  to  me  about  a  year  ago.  Q.  I  mean  during  that 
time,  not  since?  A.  Xo,  sir.  Q.  I  mean  during  the  time  you  were 
working  up  there  with  Delevan.  A.  No  sir.  Upon  to  June  27,  1903, 
I  never  heard  of  Delevan's  being  drunk  on  duty/' 

Upon   cross-examination  by  plaintiff's  counsel   this   testimony  was 

reiterated  by  the  witness.     Thereupon  defendant's  counsel  moved  the 

court  to  exclude  such  testimony  from  the  jury.     The  court  refused  to 

grant  the  motion  on  the  ground  that  the  testimony  had  been  elicited 

VoL  L.  Civil— 2. 
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by  defendant's  counsel.  This  ruling  is  the  subject  of  the  twenty- 
third  assignment  of  error.  We  think  the  court  ruled  correctly. 
After  the  witness  had  testified  that  he  had  heard  of  Delevan  being 
drunk  while  he  was  foreman  of  the  rip  track,  and  stated  that  he  be- 
lieved it  was  Morris  who  had  told  him  about  it,  counsel  for  defendant 
asked:  "When?'*  This  question  was  not  confined  to  a  time  prior  to 
the  occurrence  of  the  accident.  It  was  deliberately  asked  by  counsel, 
knowing  that  it  might  be  answered  as  it  was  as  well  as  in  another 
way.  That  the  answer  was  not  deemed  advantageous  to  defendant, 
furnishes  no  ground  for  the  exclusion  of  the  testimony  which  was  eli- 
cited by  its  counsel.  If  counsel  did  not  know  what  his  witness  would 
answer,  he  took  his  chances  on  eliciting  testimony  favorable  to  his 
client,  and  the  defendant  should  not  be  heard  to  complain  because 
its  effect  was  different. 

10.  The  court  did  not  err  in  overruling  defendant's  motion  to 
suppress  the  deposition  of  T.  J.  Morris.  El  Paso  &  S.  W.  Ry.  v. 
Barrett,  101  S.  W.,  1026;  Young  v.  Pecos  County,  101  S.  W.,  1057. 

11.  There  was  not  a  particle  of  evidence  tending  to  show  that 
at  the  time  plaintiff  was  injured  he  was  not  in  the  exercise  of  or- 
dinary care  for  his  own  safety.  Therefore  special  charge  No.  3,  re- 
quested by   defendant,  was  properly  refused. 

12.  The  court  did  not  err  in  refusing  special  charge  No.  5,  re- 
quested by  defendant,  because  it  is  embraced  in  the  tenth  paragraph 
of  the  court's  charge  in  the  same  form  and  almost  the  same  words. 

13.  What  we  have  said  in  disposing  of  the  first  assignment  demon- 
strates that  the  failure  of  the  engine  to  couple  to  the  car  can  not 
be  regarded  as  the  proximate  cause  of  plaintiff's  injuries.  This  was 
not  a  new  or  independent  cause,  but  a  sequence  of  Delevan's  negli- 
gence in  removing  the  blue  flag.  Therefore  the  court  did  not  err  in 
refusing  to  give  special  charge  No.  7  requested  by  defendant's  counsel. 

14.  There  was  no  error  in  the  court's  refusal  of  special  charge  No. 
8,  because  it  was  given  in  the  same  form  and  in  language  of  the  same 
meaning  in  the  ninth  paragraph  of  the  main  charge. 

15.  That  part  of  the  fourth  paragraph  of  the  court's  charge  which 
is  complained  of  in  the  twenty-ninth  assignment  of  error,  when  read 
in  connection  with  the  entire  context,  was  eminently  proper  and  cor- 
rectly stated  a  principle  of  law  applicable  to  the  issues  in  the  case. 

16.  That  part  of  the  seventh  paragraph  of  the  charge  is  not  ob- 
noxious to  the  objections  urged  against  it  by  the  thirtieth  assign- 
ment of  error.  The  plaintiff's  petition  alleged  that  Delavan  was  "an 
incompetent  man  for  the  position  which  he  held  and  grossly  negligent 
in  the  performance  of  his  duties'*  and  did  not  limit  his  incompetency 
to  the  cause  of  drunkenness.  And  notice  to  Struthers,  the  defendant's 
vice-principal  and  master  mechanic,  of  such  incompetency  was  no- 
tice to  the  company. 

17.  The  question  as  to  whether  Delevan  gave  the  plaintiff  suffi- 
cient warning  of  the  fact  of  the  removal  of  the  flag,  if  the  insuffi- 
ciency of  such  notice  was  not  shown  by  the  evidence  as  a  matter  of 
law,  was  one  of  fact  for  the  jury,  and  the  court  did  not  err  in  sub- 
mitting such  question  for  its  determination. 

18.  It  conclusively  appeared   from  the   undisputed  evidence,  that 


1908.1  El  Paso  &  S.  W.  Ry.  Co.  v.  Smith.  19 

Stmthers  was  the  defendant's  vice-principal,  and  the  court  did  not 
eiT  in  so  informing  the  jury  in  its  charge. 

19.  The  court's  supplemental  charge,  when  read  in  connection 
with  the  main  charge  and  the  special  cliarge  given  at  defendant's  re- 
quest, is  not  open  to  the  objections  urged  against  it  in  the  thirty- 
third  assignment  of  error. 

20.  The  court's  response  to  the  question  propounded  by  the  jury 
after  its  retirement  was  only  such  as  was  proper  to  be  made,  in 
view  of  the  fact  that  the  jury  had  been  fully  instructed  on  all  the 
issues  in  the  case  arising  from  the  pleadings  and  evidence. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

ON    MOTION   FOR   REHEARING. 

If  it  ever  becomes  the  duty  of  a  court  to  apologize  to  counsel  for 
an  opinion  it  has  rendered  against  their  client,  as  the  spirit  and 
tone  of  this  motion  seems  to  imply,  we  beg  to  remind  counsel  for 
appellant  that  their  thirty-four  assignments  of  error,  insisted  upon 
in  their  brief,  were  exploited  by  numerous  propositions  which  re- 
quired more  time  to  consider  than  is  ordinarily  given  to  the  deter- 
mination of  a  case  on  appeal;  and  to  humbly  state  (though  not  with- 
out fear  of  contradiction)  that  tliey  were  all  thoroughly  considered, 
and  such  expression  of  the  conclusions  reached  as  was  deemed  essen- 
tial to  their  disposition  was  given  in  the  opinion,  and  that  the  proxi- 
mate cause  of  its  being  laconical  in  disposing  of  some  of  the  assign- 
ments was  the  pendency  of  appeals  of  other  parties  who  under  the 
law  were  thought  to  be  entitled  to  their  day  in  court. 

Aesop  sought  to  teach  by  a  fable  the  impossibility  of  pleasing  every- 
body; but  the  poor  old  fellow  was  a  slave  and,  in  consequence,  little 
heed  has  been  given  his  lesson;  for  still  men  like  to  please  and  be 
pleased,  especially  judges  and  lawyers.  Therefore,  by  way  of  further 
apology  and  with  the  hope  of  pleasing  appellant's  counsel,  as  far  as 
it  is  legal  to  do  so,  we  will,  in  disposing  of  this  motion,  elaborate 
upon  points  considered  in  the  original  opinion  and  express  our  rea- 
sons more  fully  for  overruling  the  assignments  of  error,  especially 
those  which  counsel  baldly  assert  were  given  no  consideration  at  all. 

If  further  reason  is  demanded  for  our  conclusion  "that  plaintiff's 
injuries  were  not  proximately  caused  by  any  negligence  on  the  part 
of  a  fellow-servant,  but  were  the  direct  result  of  defendant's  negli- 
gence,*'  we  beg  leave  to  state  that  nowhere  in  appellant's  brief  are 
we  pointed  to  any  part  of  the  record  for  evidence  to  show  that  the 
fellow-servant  doctrine  as  it  obtains  at  common  law  existed  in  the 
territory  of  Arizona  at  the  time  plaintiff  was  injured.  In  the  ab- 
sence of  such  evidence  the  presumption  should  be  indulged  that  the 
law  where  the  injury  occurred  is  the  same  as  in  this  State.  Tempel 
V.  Dodge,  89  Texas,  69;  Whaley  v.  Bankers  Union,  88  S.  W.,  262; 
Southern  Kansas  Ry.  v.  Curtis,  99  S.  W.,  567;  Western  TJ.  Tel.  Co. 
V.  SIoss,  100  S.  W.,  355.  While  we  take  judicial  cognizance  of  the 
Act  of  Confess  organizing  the  Territory  of  Arizona  we  are  not  charged 
with  notice  of  the  laws  passed  by  its  Legislature.  If,  however,  it 
should  be  conceded  that  it  was  proved  that  the  common  law  is  the 
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rule  of  decision  in  that  Territory,  we  can  not,  in  the  absence  of  proof, 
take  cognizance  of  the  construction  placed  upon  it  by  the  Supreme 
Court  of  that  Territory;  and  must  presume  that  the  construction  of 
the  common  law  applicable  to  the  facts  involved  in  a  case  like  this 
received  either  the  construction  placed  upon  it  by  the  Supreme  Court 
of  the  United  States  or  by  the  courts  of  this  State.  In  construing 
the  common  law  doctrine  of  fellow  servant,  it  is  held  by  the  Supreme 
Court  of  the  United  States,  as  well  as  by  the  Supreme  Court  of 
Texas,  that  an  employe  charged  with  the  duty  of  keeping  a  safe 
place  to  work  is  a  vice  principal  of  the  master,  regardless  of  the  rank 
of  the  servant  to  whom  the  duty  is  entrusted.  Xorthem  Pac.  Bv. 
v.  Herbert,  116  U.  S.,  647,  29  L.  ed.,  755;  Union  Pac.  Ry.  v.  Daniels, 
152  U.  S.,  689,  38  L.  ed.,  679;  Hough  v.  Texas  &  P.  Ry.  Co., 
100  U.  S.,  213,  25  L.  ed.,  612;  St.  Louis,  S.  P.  Ry.  v.  George,  85 
Texas,  155;  Houston  &  T.  C.  Ry.  v.  Marcelles,  59  Texas,  337;  Miss- 
ouri Pac.  Ry.  V.  James,  10  S.  W.,  332;  Texas  &  Pac.  Rv.  v.  O'Fiel, 
78  Texas,  489 ;  Railway  v.  Wise,  106  S.  W.,  466.  Under  the  common 
law  as  thus  expounded,  Delevan  was  not  the  fellow  servant  of  the 
plaintiff  but  the  vice  principal  of  defendant;  for  he  was  charged  by 
the  railway  company  with  the  duty,  which  was  personal  to  it  and 
nondelegable,  of  keeping  the  rip  track  reasonably  safe  for  the  plain- 
tiflf,  and  other  employes  at  work  there,  for  them  to  do  the  work  they 
were  put  to  do  there  by  their  employer.  If  then,  as  we  held  in  onr 
original  opinion,  the  collision  which  resulted  in  plaintiff's  injury 
was  proximately  caused  by  Delevan's  removal  of  the  blue  flag  and 
inviting  the  engineer  to  drive  his  engine  upon  the  track,  the  negli- 
gence which  caused  plaintiff's  injury  was  not  that  of  a  fellow-servant, 
but  the  negligence  of  the  defendant  itself.  Under  this  view  of  the 
case,  which  we  refrained  from  expressing  out  of  deference  for  counsel, 
and  are  now  induced  to  expose  by  this  motion,  it  is  wholly  imma- 
terial whether  the  defendant  was  guilty  of  negligence  in  employing 
Delevan  or  whether  he  was  incompetent  to  discharge  the  duties  of 
his  employment,  or  not.  That  this  act  of  negligence,  attributable  to 
defendant  and  not  to  a  fellow-servant,  was  the  proximate  cause  of 
plaintiff's  injuries,  does  not  admit  of  the  shadow  of  a  doubt  by  any 
one  familiar  with  the  elementary  principles  of  the  law.  In  addition 
to  the  authorities  cited  in  the  original  opinion  upon  the  subject  of 
"proximate  cause,''  we  venture,  at  the  risk  of  having  it  pronounced 
inapplicable  bv  appellant's  counsel,  to  cite  the  case  of  Russell  v.  Ger- 
man P.  Ins.  Co.,  10  L.  R.  A.  (X.  S.),  326,  where  it  is  said:  "Wliat- 
ever  may  have  been  the  original  meaning  of  the  maxim,  causa  proxima 
et  non  remota  spectatur,  it  has  been  clearly  settled  by  a  long  line 
of  decisions  that  what  is  meant  by  proximate  cause  is  not  that  which 
is  last  in  time  or  place,  not  merely  that  which  was  in  activity  at  the 
consummation  of  the  injury,  but  that  which  is  the  procuring,  effi- 
cient and  proximate  cause." 

From  this  we  desire,  without  offense  to  appellant's  counsel,  to  pass 
to  the  eighth  ground  of  this  motion  which  complains  of  our  not 
sustaining  the  seventh  assignment  of  error,  which  is:  'The  trial 
court  erred  in  admitting  in  evidence,  over  objection  of  defendant, 
the  testimony  of  Fred  Morris  as  shown  by  defendant's  bill  of  excep- 
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tionB  ]5so.  3."  The  bill  of  exception  referred  to  in  the  assignment 
is  not  copied  in  the  statement  under  it  in  the  brief,  as  is  required 
by  the  rules  of  this  court.  An  assignment  of  error  should  distinctly 
specify  the  ground  relied  upon  for  a  reversal  of  the  judgment,  (art. 
1018,  Eev.  Stats,  of  1895)  and  ordinarily  ought  to  be  complete  in 
itself;  and  if  it  is  not,  and  there  is  something  else  in  the  record  es- 
sential to  an  intelligent  ruling  upon  it,  the  latter,  at  least,  should  be 
embraced  in  the  statement  in  the  brief  under  the  assignment.  Robert- 
son V.  Coates,  1  Texas  Civ.  App.,  644;  Poland  v.  Porter,  98  S.  W., 
214.  It  may,  therefore,  be  doubted  whether  the  assignment  should 
have  been  considered  at  all.  But  by  reference  to  the  record  it  will 
be  seen  that  after  the  witness,  Fred  Morris,  had  testified  *'that  he 
knew  the  habits  of  George  Delevan  with  reference  to  sobriety  or 
drunkenness  during  his  employment  by  defendant  prior  to  April,  1903 ; 
that  he  was  drunk  a  good  deal  of  the  time;  that  he  had  seen  him 
^runk  frequently  prior  to  May  3,  1903,  and  had  taken  care  of  him 
when  he  was  so  drunk  he  could  not  perform  his  duties;  that  during 
the  time  he,  witness,  was  employed,  he  had  seen  Delevan,  at  least 
twenty  times  so  drunk  he  could  not  perform  his  duties,^^  he  then  testi- 
fied, over  objections  of  defendant,  as  follows:  "I  believe  I  am  cap- 
able of  judging  the  competency  or  incompetency  of  a  man  who  could 
safely  and  properly  perform  the. duties  of  foreman  of  car  repairers. 
Taking  into  consideration  all  the  facts  and  circumstances,  and  what  I 
know  of  his  habits  up  to  the  time  I  last  saw  him,  on  May  the  3d, 
1903,  George  Delevan  was  not  a  competent  man  to  perform  the  duties 
of  car  repairer  in  the  Douglas  yards.*'  The  testimony  indicated  by 
the  quotation  marks  was  objected  to  by  defendant's  counsel  "for 
the  reason  that  it  was  incompetent,  irrelevant  and  immaterial,  and 
the  witness  had  not  shown  himself  qualified  to  pass  upon  and  should 
not  be  allowed  to  pass  upon  the  competency  of  Delevan."  It  is  a  rule 
that  an  objection  to  testimony  not  made  in  the  trial  court  can  not 
be  considered  on  appeal.  It  is  also  well  settled  that  the  objection, 
'^incompetent,  immaterial  and  irrelevant*'  is  not  specific  enough,  un- 
less the  real  nature  of  the  objection  to  the  testimony  is  so  plain  that 
the  general  phrase  is  sufficient  to  indicate  it.  1  Wigmore  on  Ev., 
sec.  18,  p.  58,  and  cases  cited  in  note  18.  As  is  there  said,  "Certainly 
it  is  not  fair  to  allow  such  a  general  drag-net  as  ^incompetent,  ir- 
relevant and  immaterial'  to  be  cast  over  every  bit  of  evidence  in  the 
case  which  counsel  would  like  to  keep  out,  and  then  to  permit  counsel, 
upon  careful  analysis  of  the  printed  narrative  of  the  trial,  to  formu- 
late some  specification  of  error,  not  thought  of  at  the  time,  and 
which,  if  seasonably  called  to  the  court's  attention,  might  have  been 
avoided  or  corrected." 

If  then,  we  discard  the  phrase  "incompetent,  irrelevant  and  im- 
material" as  being  too  general  to  require  consideration,  we  have  the 
only  objections  (1)  that  the  witness  had  not  shown  himself  qualified 
io  pass  upon  the  competency  of  Delevan  to  perform  the  duties  of 
foreman  of  car  repairers  in  the  Douglas  yards;  and  (2)  he  should 
noty  for  that  reason,  have  been  allowed  to  pass  upon  the  competency 
of  Delevan  to  perform  such  duties.  At  least  this  is  the  proper 
analysis  of  the  remaining  objection.    Whatever  there  is  in  the  propo- 
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sitions  asserted  under  the  assignment,  which  extends  beyond  the  ob- 
jection as  thus  analyzed,  can  not  be  considered.  The  witness  was 
an  old  railroad  man,  familiar  with  the  character  of  the  work  to  be 
done  in  defendant's  yards,  the  danger  attending;  knew  the  necessary 
precautions  to  protect  employes  in  the  yard  from  danger,  the  duties 
of  a  foreman  of  the  car  repairers  at  work  there,  what  habits  and 
qualifications  he  should  possess  to  be  able  to  efficiently  discharge  such 
duties;  in  short,  he  was  an  expert  on  such  matters.  His  testimony 
taken  as  a  whole  clearly  shows  this.  He  knew  Delevan's  capacity  for 
the  work,  his  character  and  habits,  knew  that  he  was  an  habitual 
drunkard,  for  he  had  frequently  seen  him  drunk  and  at  times  so 
drunk  that  he  could  not  take  care  of  himself.  This  was  enough  to 
qualify  him  as  an  expert  to  give  an  opinion  upon  the  question  whether 
a  man  of  Delevan's  character  and  habits  was  competent  to  discharge 
the  duties  entrusted  to  him,  and  it  was  not  essential  that  he  should 
state  any  opinion  as  to  his  own  capacity  to  express  an  opinion  of 
Delevan's  competency.  This  was  a  matter  going  to  the  competency 
of  the  witness  to  be  determined  by  the  court.  If,  however,  it  were 
essential  that  he  should  state  his  competency  to  give  such  an  opinion, 
it  is  clear  that  by  his  statement,  that  he  believed  he  was  capable 
of  judging  of  the  compet^cy  or  incompetency  of  a  man  who  could 
safely  perform  the  duties  of  foreman  of  car  repairers,  he  meant  to 
express  an  opinion  as  to  his  competency  in  that  regard. 

This  disposes  of  the  only  matters  raised  by  the  objection  to  the 
testimony  of  the  witness — ^his  competency  or  qualification  as  an 
expert  to  testify  to  the  competency  of  Delevan.  It  was  not  objected 
that  expert  testimony  was  not  admissible  upon  the  issue  of  Delevan's 
competency  to  discharge  the  duties  of  foreman  of  defendant's  car 
repairers;  for  the  objection  to  the  testimony  made  in  the  trial  court 
impliedly  admits  the  admissibility  of  expert  testimony  upon  such  an 
issue,  but  urges  only  tliat  the  witness  was  incompetent  to  give  such 
testimony.  However,  we  have  no  doubt  that  the  admissibility  of  ex- 
pert testimony  upon  the  issue  was  competent.  United  Oil  &  F.  Co. 
V.  Grey,  102  S.  W.,  935.  If  appellant's  contention  that  such  testi- 
mony could  not  be  received  upon  the  issue  as  to  the  competency  of 
Delevan,  could  be  evolved  from  the  objection  made  in  the  trial  court 
to  the  testimony  under  consideration  so  as  to  require  us  to  pass  upon 
it,  we  should  say  the  contention  is  fully  met  and  answered  in  Wig- 
more  on  Ev.,  sees.  1919,  1920,  1921. 

The  twenty-third  ground  for  a  rehearing,  set  out  in  this  motion, 
is,  that  the  court  erred  in  its  failure  to  consider  and  pass  upon  the 
appellant's  eighth,  ninth,  eleventh,  twelfth  and  thirteenth  assignments 
of  error.  The  eighth  assignment  of  error  is  as  follows:  ''The  trial 
court  erred  in  admitting  in  evidence  over  the  objection  of  defendant 
the  testimonv  of  Fred  Morris  as  shown  bv  defendant's  bill  of  ex- 
ceptions  No.  2."  The  testimony  referred  to  in  the  assignment  as  it 
appears  in  the  bill  of  exceptions  is:  "As  general  foreman  the  intoxica- 
tion of  Delevan  did  incapacitate  him,  and  he  was  not  a  competent 
man  when  he  was  intoxicated."  The  objection  to  it,  as  disclosed 
by  the  bill  of  exceptions,  is;  "that  it  was  incompetent,  irrelevant  and 
immaterial,  and   a  mere  conclusion  of  the  witness,   and  the  witness 
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was  not  qualified  to  give  an  opinion  in  regard  to  this  matter.^^  When 
we  dispose  of  the  phrase  "incompetent,  immaterial  and  irrelevant," 
as  we  did  in  passing  upon  the  seventh  assignment,  hy  holding  that 
the  objection  it  embodies  is  too  general  to  be  considered,  none  of 
the  propositions  asserted  under  the  assignment  has  anything  in 
the  record  to  support  it,  and  to  consider  any  one  of  them  would  be 
to  pass  upon  an  objection  to  the  testimony  not  raised  in  the  trial 
court. 

The  ninth  assignment  of  error  is  as  follows:  "The  trial  court  erred 
in  admitting  in  evidence  the  testimony  of  J.  F.  Morris,  as  shown 
by  defendant's  bill  of  exceptions  No.  6.''  The  testimony  referred 
to,  as  it  appears  in  the  bill  of  exceptions,  is:  "I  did  not  think  Dele- 
van  was  a  competent  man  for  the  performance  of  the  duties  of  fore- 
man of  car  repairers  in  the  Douglas  yards  at  the  time  plaintiff  was 
hurt,  in  other  respects  than  his  habit  of  drinking;  but  from  his 
actions  and  what  he  done,  I  do  not  think  he  was.''  The  objection 
made  to  the  testimony  was,  "That  it  was  incompetent,  irrelevant 
and  immaterial,  states  the  conclusion  of  the  witness,  and  the  witness 
has  not  shown  himself  qualified  as  to  the  competency  or  incompe- 
tency of  Delevan."  We  will  dispose  of  the  general  objection,  "In- 
competent, etc.;"  by  disregarding  it  as  we  have  done  in  the  preceding 
assignments.  We  can  not  determine  from  the  statement  in  appel- 
lant's brief  whether  the  witness  was  qualified  to  give  an  opinion  upon 
Delevan's  competency  or  not,  for  there  is  not  a  word  stated  in  the 
brief  upon  the  question.  We  are  not  required  to  search  the  record 
for  the  purpose  of  ascertaining  whether  the  witness  was  qualified  to 
give  an  opinion  upon  the  subject,  and  in  the  absence  of  a  state- 
ment in  appellant's  brief  of  evidence  to  show  the  witness  was  not 
60  qualified,  we  will  presume,  in  favor  of  the  ruling  of  the  trial 
court,  that  he  was.  We  have  shown  before  that  the  matter  testified 
to  was  such  as  an  expert  might  give  his  opinion  upon. 

The  tenth  assignment  is,  "The  trial  court  erred  in  admitting  in 
evidence  over  the  objection  of  defendant,  the  testimony  of  Andrew 
Clemne,   as  shown  in   defendant's   bill  of  exceptions   No.    7/'     The 
testimony  referred  to  as  shown  by  the  bill  of  exceptions  is:  "I  am 
capable  of  judging  of  the  competency  or  incompetency  of  the  man 
who  could  safely  and  properly  perform  the  duties  of  foreman  of  the 
car  repairers,  such  as  were  required  by  Delevan  in  his  capacity  as 
such  foreman.    Taking  into  consideration  the  habits  of  said  Delevan, 
even  during  the  time  I  was  employed  with  him,  I  do  not  think  he 
was  a  safe  or  competent  man  to  hold  such  position  and  perform  the 
duties  of  foreman  of  car  repairing."     The  objection  of  defendant  to 
the  testimony  was  "that  it  was  incompetent,  irrelevant,  immaterial, 
stated  the  conclusion  of  the  witness,  and  the  witness  had  not  shown 
himself  qualified  to  testify  as  to  the  competency  or  incompetency  of 
Delevan   at  the  time  of  the  accident."     Discarding  the  part  of  the 
objection  embodied  in  the  phrase,  incompetent,  irrelevant  and  imma- 
terial,  as  being  too  general  to  be  considered,  we  have  only  the  ob- 
jection   that  the  witness  had  not  shown  himself  qualified  to  testify 
as^  to  the  competency  or  incompetency  of  Delevan  at  the  time  of  the 
accident.     The  question  as  to  the  qualification  of  the  witness  was  one 
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primarily  for  the  trial  court  to  determine,  and  we  believe  it  was  cor- 
rectly decided  by  it.  If  Delevan  was  incompetent  a  year  prior  to  the 
time  of  the  accident  to  discharge  the  duties  of  the  same  employment 
he  was  then  engaged  in,  it  was  evidence  tending  to  show  that  he  was 
incompetent  when  the  accident  occurred,  and  also  that  the  defendant 
by  the  exercise  of  ordinary  care  would  have  informed  itself  of  his 
incompetency. 

The  eleventh  assignment  is:  "The  trial  court  erred  in  admitting 
in  evidence,  over  the  objection  of  defendant,  the  testimony  of  J.  R. 
Sandlin  as  shown  by  defendant's  bill  of  exceptions  Xo.  14/'  The 
testimony  referred  to  is  as  follows:  **While  Delevan  was  employed  by 
defendant  as  foreman  of  car  repairs  at  Douglas  prior  to  June  27, 
1903,  I  did  know  George  Delevan  as  being  an  incompetent  and 
reckless  man  as  foreman  over  the  department  in  which  he  was  em- 
ployed, and  this  was  his  general  reputation  in  the  shops  among  rail- 
road men;  he  was  generally  discussed  as  being  a  drinking,  reckless 
man.'*  To  this  testimony  the  defendant  objected  upon  the  ground 
''that  it  was  irrelevant,  incompetent  and  inadmissible,  as  the  witness 
said  he  had  only  been  there  nine  days  and  was  not  qualified  to  testify 
as  to  the  competency  of  Delevan  or  as  to  his  reputation  at  Douglas 
prior  to  June  27,  1903."  We  think  the  court  properly  held  that  the 
witness  was  qualified  to  testify  as  to  Delevan's  incompetency  and  as 
to  his  general  reputation.  Sandlin  was  a  car  repairer,  was  at  work 
in  the  defendant's  yards  on  June  27,  1903,  when  the  accident  hap- 
pened. That  he  had  only  been  there  nine  days  prior  to  that  time,  did 
not  show  that  he  could  not,  during  that  time,  become  informed  of 
Delevan's  competency  to  discharge  his  duties,  as  well  as  of  his  gen- 
eral  reputation  as  an  incompetent   and  reckless  man. 

The  twelfth  assignment  complains  of  the  court's  admitting  in 
evidence,  over  defendant's  objections,  the  following  testimony  of  the 
witness  Whitsit:  "In  my  judgment  prior  to  the  time  plaintiff  was 
injured,  I  did  not  consider  Delevan  a  competent  man  to  fill  the  jyosi- 
tion  of  rip  track  foreman  in  the  Douglas  yards."  In  addition  to 
the  propositions  advanced  under  the  seventh  assignment  of  error, 
this  one  is  asserted:  "The  witness  stated  no  facts  which  showed  he 
was  a  competent  judge  of  the  ability  of  Delevan  to  perform  his  du- 
ties as  rip  track  foreman;  and  his  own  testimony  shows  he  had  not 
a  suflScient  opportunity  to  learn  of  Delevan's  habits  so  as  to  ascer- 
tain whether  or  not  he  was  a  competent  man  for  the  position  of 
foreman  of  the  rip  track  or  of  car  repairs."  The  propositions 
which  are  repeated  under  this  assignment  were  disposed  of  in  our 
consideration  of  the  seventh  assignment  of  error.  As  to  the  original 
one  it  seems  to  us  that  the  witness's  testimony  shows  that  he  was 
competent  as  an  expert  to  form  an  opinion  as  to  Delevan's  ability 
to  perform  his  duties  as  foreman,  and  that  he  had  sufficient  oppor- 
tunity to  learn  of  his  habits  and  to  ascertain  whether  he  was  com- 
petent  to  perform  such,  duties.  However,  these  were  matters  for 
the  trial  judge  and  the  jury  to  determine  rather  than  for  this  court 
to  decide. 

The  thirteenth  assignment  of  error  is  directed  against  the  action 
of  the  court  in  admitting,  over  defendant's  objection,  testimony  of 
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Fred  Morris,  shown  by  bill  of  exceptions  No.  1,  which  is  as  follows: 
"That  he  knew  the  habits  of  George  Delevan  with  reference  to  so- 
briety or  drunkenness  during  his  employment  by  defendant  prior  to 
April,  1903,  and  that  Delevan  was  drunk  a  good  deal  of  the  time ;  that 
he  had  seen  him  drunk  frequently  prior  to  May  3,  1903,  and  had 
taken  care  of  him  when  he  w^as  so  drunk  he  could  not  perform  his 
duties;  that  during  the  time  he,  witness,  was  employed,  he  had  seen 
Delevan,  at  least  twenty  times,  so  drunk  he  could  not  perform  his 
duties.  That  he  was  not  employed  as  foreman  of  the  car  repairs 
until  May  3,  1903,  when  the  witness  left  Douglas,  but  prior  to  that 
time  and  while  he  was  inspector,  and  also  master  car  builder,  I 
have  seen  him  drunk  at  least  twenty  times.^*  This  shows  that  Delevan 
was  an  habitual  drunkard  while  in  defendant's  employment  up  to  . 
the  time  he  was  made  foreman  of  the  rip  track  or  car  repairs,  and, 
in  connection  with  other  testimony,  was  evidence  tending  to  show 
that  defendant  knew,  or  by  the  exercise  of  ordinary  care  should  have 
known  of  his  drunkenness  and  incapacity,  on  that  account,  to  dis- 
charge the  duties  of  such  employment  when  the  defendant  put  him  at 
it.  The  jury  might  well  have  found  from  such  testimony  that  the 
defendant  was  negligent  in  employing  a  man  of  such  habits  in  a  posi- 
tion where  the  lives  and  limbs  of  its  employes  depended  upon  his 
faithful  discharge  of  the  duties  of  his  employment. 

This  disposes  of  the  six  assignments  wis  are  charged  in  this  motion 
with  not  considering  and  demonstrates  that  they  were  all  considered 
and  disposed  of  .in  our  original  opinion  in  passing  upon  the  seventh 
assignment  of  error,  which  involved  practically  the  same  questions 
raised  by  them. 

If  one  will  take  the  trouble  to  read  the  certificate  of  the  notary, 
commencing  with  the  caption  and  continuing  down  to  his  signature, 
who  took  the  deposition  of  the  witness  T.  J.  Morris,  as  it  appears 
in  the  record,  it  will  be  found  that  the  court  did  not  err  in  over- 
ruling defendant's  motion  to  suppress  the  deposition. 

We  believe  that  all  the  assignments  of  error  insisted  upon  bv  ap- 
pellant were  properly  overruled,  and  that  his  motion  should  not  be 
sustained  upon  any  ground  presented.     It  is,  therefore,  overruled. 

Affirmed, 

Writ  of  error  refused. 


James  S.  Simpson  v.  Antonia  G.  de  Eamirez. 

Decided  March  25,  1908. 

1. — ^Boundaries — Evidence — Declarations  of  Surveyor. 

Declarations  of  a  surveyor,  since  deceased,  are  competent  evidence  as  to 
the  boundaries  of  a  survey  previously  made  by  him,  such  declarations  having 
been  made  while  engaged  in  surveying  an  adjoining  tract. 

2. — Same— Declaration  of  Owner. 

The  declarations  of  an  owner,  since  deceas<>d,  as  to  the  corner  and  bounda- 
ries of  his  land  made  within  a  few  months  after  the  same  had  been  surveyed 
and  established,  and  at  a  time  when  there  was  no  apparent  inducement  to 
faJsify,  are  competent  evidence. 
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8. — Same— Conilletingr  Evidence. 

In  a  case  of  conflicting  Burveys,  evidence  considered,  and  held  to  support 
a  judgment  disregarding  the  calls  in  the  patent  for  course  and  distance,  and 
fixing  the  boundaries  of  the  survey  by  calls  for  a  creek  and  by  oral  testimony 
as  to  declarations  of  the  surveyor  and  owner. 

Appeal  from  the  Dietrict  Court  of  Webb  County.  Tried  below  be- 
fore Hon.  J.  F.  Mullally. 

H,  C.  Dickinson,  for  appellant. — When  the  field  notes  of  a  patent 
contain  no  inconsistent  calls  and  the  land  covered  by  it  can  be  so 
identified  as  to  locate  it  by  following  the  courses  and  distances  in 
said  field  notes,  then  said  field  notes  in  the  patent  are  conclusive; 
and  neither  parol  evidence  nor  the  declaration  of  the  surveyor,  since 
deceased,  is  competent  or  admissible  to  vary  or  change  them  or  to 
show  that  other  land  not  embraced  in  the  description  in  the  patent 
was  granted  by  the  patent.  And  the  declaration  of  a  surveyor,  since 
deceased,  relative  to  the  location  of  the  comers  of  a  tract  of  land, 
is  not  admissible  in  any  case,  unless  it  be  shown  that  he  was  dis- 
charging some  duty  in  relation  to  said  tract  of  land  at  the  time  he 
made  said  declaration.  Anderson  v.  Stamps,  19  Texas,  460;  Clay 
Co.  L.  &  C.  Co.  V.  Montague  Co.,  28  S.  W.  Eep.,  704;  MuUer  v. 
Landa,  31  Texas,  265;  Williams  v.  Winslow,  84  Texas,  371;  Boon 
V.  Hunter,  62  Texas,  588. 

The  court  erred  in  finding  as  a  fact,  that  the  stones  at  the  comers 
of  the  land  are  at  the  comers  of  survey  No.  129,  as  originally  es- 
tablished by  the  deputy  district  surveyor  when  he  made  the  survey, 
because  there  is  no  legal  or  competent  evidence  to  sustain  said  finding 
and  because  the  same  is  contrary  to  the  evidence  in  this  case.  Booth 
V.  Upshur,  26  Texas,  70;  Jones  v.  Burget,  46  Texas,  284;  TJpshur 
Co.  V.  Lewright,  17  Texas  Ct.  Eep.,  986;  Williams  v.  Winslow,  84 
Texas,  371;  Robinson  v.  Doss,  53  Texas,  496;  Davis  v.  Smith,  61 
Texas,  21 ;  Stafford  v.  King,  30  Texas,  257. 

C.  C.  Pierce  and  A,  Winslow,  for  appellee. 

JAMES,  Chief  Justice. — Appellant  sued  in  trespass  to  try  title, 
claiming  title  to  a  school  section  No.  66.  There  seems  to  have  been 
no  question  as  to  plaintiflPs  title,  nor  as  to  the  location  of  the  sur- 
vey on  the  ground.  The  survey  was  an  alternate  surveyed  in  1879, 
and  purchased  by  plaintiff  in  1906  from  the  State. 

The  defendant  was  owner  of  a  survey,  129,  which  was  patented 
to  Damasio  Ramirez  in  1875.  The  position  which  the  survey  should 
be  held  to  occupy  is  the  issue  in  the  case,  the  judgment  placing  the 
latter  survey  so  as  to  cover  all  of  plaintiffs  section  56,  except  about 
eighty  acres  thereof. 

The  testimony  was  substantially  as  follows:  The  survey  129  is 
based  on  survey  130  which  it  adjoined.'  At  the  time  these  two  sur- 
veys were  made,  there  were  no  other  surveys  in  the  vicinity,  and  130 
was  put  in  by  means  of  a  connection  5322  varas  off,  as  will  be  seen 
by  the  following  notes  from  the  General  Land  OflBce: 
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Survey  130.  Beginning  at  a  stake  placed  for  the  S.  W.  corner, 
distant  N.  40®  10'  East  5322  varas  from  the  S.  E.  corner  of  a  survey. 
No.  127,  made  for  Sabinas  Rodriguez;  thence  N.  25°  E.  to  a  stake 
placed  for  the  N.  W.  corner,  1900.8  varas;  thence  S.  65°  E.  to  a  stake 
placed  for  tlie  N".  E.  corner,  1900.8  varas;  thence  S.  25°  W.  to  a  stake 
placed  for  the  S.  E.  corner,  1900.8  varas;  thence  N.  65°  W.,  1900.8 
varas  to  the  place  of  beginning.  Bearings  marked  "X."  Surveyed 
July  29,  1874. 

Survey  129.  Beginning  at  a  stake  placed  for  the  N.  E.  corner  of 
survey  130,  made  for  the  State  of  Texas,  and  which  is  the  N.  W. 
comer  of  this  survey;  thence  S.  65°  E.  at  1720  varas  passed  the 
Arroyo  of  the  Pricto,  at  1900.8  varas  placed  a  stake  for  the  N.  E. 
comer;  thence  S.  25°  W.,  at  1900.8  varas  placed  a  stake  for  the  S. 
E.  corner,  passing  at  950  varas  the  Arroyo  Prieto;  thence  N".  65°  W., 
1900.8  varas  to  a  stake  placed  for  the  S.  E.  corner  of  State  survey 
No.  130  and  which  is  the  S.  W.  corner  of  this  survey;  thence  N.  25° 
E.  along  the  line  of  No.  130,  1900.8  varas  to  the  place  of  beginning. 

The  surveys  were  made  by  deputy  surveyor  Jarvis,  and  one  of 
the  findings  of  the  court  is  that  they  were  made  on  the  ground.  If 
these  two  surveys  are  surveyed  by  the  courses  and  distances  called 
for,  survey  129  would  occupy  a  position  on  the  ground,  not  in  con- 
flict with  plaintiff's  survey  No.  66.  The  court,  however,  did  not  so 
place  them,  and  appellant's  contention  is  that  there  is  no  warrant 
in  the  evidence  for  placing  them  otherwise  than  by  observing  the 
calls  for  course  and  distance  given  in  the  field  notes  returned  to  the 
Land  Ofiice,  which  are  repeated  in  the  patent.  This  contention  of 
appellant  would,  however,  not  bring  survey  No.  129  within  a  mile 
or  so  of  the  Arro3^o  Prieto  which  two  of  its  lines  call  to  cross.  This, 
however,  we  recognize  as  not  always  being  a  controlling  matter,  for  the 
surveyor  may  go  upon  the  ground  and  call  to  cross  a  creek,  aiid  at 
the  same  time  he  may  mistake  some  other  arroyo  or  branch  for  the 
creek  he  calls  for  (as' appellant  suggests),  and  where  the  evidence 
develops  facts  making  such  a  mistake  probable,  the  call  may  have 
no  weight.  But  there  is  no  testimony  in  this  regard  showing  the 
existence  of  any  other  arroyo  which  might  have  been  mistaken  by 
the  surveyor  for  the  Prieto.  It  is  hardly  probable  that  Jarvis,  making 
the  survey  on  the  ground,  should  have  called  for  two  lines  of  129 
to  cro.ss  the  Arroyo  Prieto,  if  in  fact  he  did  not  approach  within  a 
mile  of  that  creek. 

The  facts  upon  which  the  court  rendered  its  judgment  may  be  briefly 
stated:  Arthur  Foster  testified  that  Jarvis,  the  surveyor,  now  deceased, 
had  told  witness  about  fifteen  years  ago,  while  they  were  surveying 
adjoining  lands,  that  the  N.  W.  corner  of  survey  129  was  at  the 
pile  of  stones  at  the  place  marked  in  the  plat,  attached  to  the  sur- 
veyor's report  in  the  case,  "old  stone  corner,"  for  N.  W.  corner  of 
survey  129. 

Manuel  Bodriguez  testified:  "I  helped  to  put  the  stones  at  the 
comers  of  the  land  claimed  by  defendant.  They  were  put  there  in 
\%lb  and  we  put  them  at  the  places  where  Damasio  Eamirez  told  us 
io  put  them.  I  remember  when  the  land  was  surveyed.  It  was  in 
1874.     I  ain  fifty  years  old.     No  surveyor  was  present  when  we  put 
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tlie  stones  at  the  corners  at  the  direction  of  Damasio  Ramirez.  The 
stones  were  put  where  Damasio  Ramirez  told  ns  to  put  them,  about 
six  or  eight  months  after  the  survey  was  made.'* 

Tlie  findings  of  the  judge  are  that  these  stones  are  at  comers  of 
survey  129  as  originally  established  by  the  deputy  district  surveyor 
when  he  made  the  survey.  The  only  question  for  us  to  determine  is 
wliether  or  not  this  conclusion  of  fact  is  supported  by  evidence  which 
was  competent. 

We  think  that  the  declaration  of  Jarvis  made  to  Foster  as  to  the 
locality  of  the  north  corner  of  survey  129  was  admissible,  he  being 
dead.  As  stated  in  Russell  v.  Hunnicutt,  70  Texas,  659:  *^If  it  had 
been  shown  that  he  made  the  original  survey,  or  was  preselit  when  it 
was  made,  or  that  he  was  in  a  position  to  know  .the  truth  of  his 
declarations,  they  would  have  been  admissible,  he  having  died  before 
the  trial.''    See  Tracy  v.  Eggleston,  108  Fed.  Rep.,  325. 

The  testimon}''  of  Manuel  Rodriguez  was  admissible.  The  designa- 
tion by  Damasio  Ramirez  a  few  months  after  the  survey  of  his  land, 
of  the  comer  of  his  land,  at  a  time  when  plaintiff's  survey  was  not 
in  existence,  and  no  intent  appears  to  have  existed  to  actuate  him  to 
falsify,  and  he  being  dead  at  the  time  of  the  trial,  has  been  held  to 
be  proper  evidence.  Goodson  v.  Fitzgerald,  80  S.  W.  Rep.,  902,  and 
cases  there  cited.    Mathews  v.  Thatcher,  33  Texas  Civ.  App.,  133. 

The  court  seems  to  have  given  weight  to  these  facts,  (the  latter 
alone  being  sufficient  basis  for  the  judgment,  whatever  may  be  said 
of  the  first)  and  also  to  the  call  for  the  Arroyo  Prieto,  with  which 
said  facts  are  more  consistent  than  would  be  the  case  by  placing  the 
survey  129  where  appellant  claims  it  should  be  placed.  Course  and 
distance  sometimes  will  prevail  over  everything  else,  but  here  their 
effect  was  a  matter  of  fact  for  decision,  and  by  the  decision,  which 
as  we  think  was  upon  competent  evidence,  we  are  bound. 

The  fact  that  the  court  erroneously  admitted  in  evidence  the  field 
notes  of  survey  129  as  contained  in  the  record  in  the  surveyor's  office, 
which  show  certain  courses  had  been  erased  and  others  inserted,  is 
immaterial.  The  field  notes  of  a  survey  returned  to  the  Land  Office 
and  carried  into  the  patent,  can  not  be  changed  afterwards  in  the  sur- 
veyor's office;  but  the  field  notes  as  altered,  could  have  had  no  effect 
in  influencing  the  finding  of  the  court  as  to  the  position  of  the  cor- 
ners of  the  survey,  upon  which  finding  the  judgment  was  based,  as 
even  the  changed  courses  would  not  bring  the  survey  near  any  of 
said  corners. 

Tlie  court  doubtless  erred  in  taking  judicial  cognizance  of  the 
"official  map  of  Webb  Count/'  which  seems  not  to  have  been  intro- 
duced in  evidence.  But  this  could  hardly  have  influenced  the  findings 
that  the  stones  are  at  the  comers  as  originally  established  by  the 
deputy  district  surveyor  who  made  the  survey,  which  finding  alone 
would  necessitate  the  judgment  rendered.    Judgment  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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SUDEBMAN   &    DOLSON'    V.    HaRMAN    KrIOER. 
Decided  March  26,  1008. 

1. — ^Xaiter  aad  Bcrrant — Common  Law  Liability. 

The  Legislature  of  this  State  has  not  amended  or  in  any  manner  modified 
the  common  law  rules  adopted  by  the  courts  for  determining  the  liability  of  a 
master  to  his  servant  arising  from  the  negligent  conduct  of  a  fellow  servant 
in  any  department  of  labor,  except  that  pertaining  to  the  operation  of  railroads. 

8.— Vaster  and  Berrant — ^Negligence  of  Yioe-Princlpal. 

A  master  is  liable  for  the  negligent  acts  of  his  vice-principal  resulting  in 
injury  to  one  under  his  authority  when  the  latter  is  engaged  in  the  perform- 
ance of  some  service  belonging  to  the  grade  of  duties  imposed  upon  a  fellow 
servant  of  the  injured  party,  and  this  is  true  whether  the  service  so  performed 
by  the  Tiee-principal  is  a  part  of  his  common  employment  or  some  act  of  his, 
out  of  hia  regular  line  of  work,  which  he  voluntarily  undertakes  to  perform. 


S. — Same— '^oe-Prineiiial — ^Fellow-Senrant. 

The  foreman  of  a  group  of  workmen  may  be  the  vice- principal  as  to 
those  under  him,  and  at  the  same  time  be  the  fellow  servant  of  other  employes 
occupying  another  grade,  lower  in  rank,  in  a  different  department  of  the 
service  of  the  same  master. 


— Vegligenee  of  Yioe-PrlaoipaL 

If  the  negligence  of  a  vice-principal  results  in  injury  to  any  of  those  under 
his  control,  and  to  whom  he  sustains  that  relation,  his  grade  and  rank  in  the 
service,  and  not  the  particular  act  of  negligence,  will  determine  the  liability 
of  the  master.  On  the  other  hand,  if  his  negligence  results  in  injury  to  one 
not  under  his  control,  and  to  whom  he  does  not  sustain  the  relation  of  vice- 
principal  in  fact,  although  the  injured  party  may  be  of  a  lower  grade  in  the 
service  of  the  master,  yet  the  liability  of  the  master  must  be  determined  by  the 
character  of  the  act  which  was  negligently  done,  and  not  by  the  rank  of  the 
servant  who  did  it.  In  this  latter  case  the  master  would  not  ordinarily  p& 
liable. 

5. — Charge    Intimation '  of  Opinion — Conflicting  Evidence. 

There  being  no  dispute  as  to  the  particular  employe  who  was  operating 
a  winch  at  the  time  plaintiff  was  injured,  but  the  evidence  being  sharply  con- 
flicting as  to  whether  or  not  such  employe  was  a  vice-principal  of  the  defend- 
ant, it  was  error  for  the  court  to  charge  the  jury  that  the  plaintiff  could  not 
recover  if  the  jury  found  that  his  injuries  "were  not  caused  by  the  negligence 
of  the  defendants  or  their  vice-principal  in  operating  the  wincli."  becnune  the 
same  might  be  taken  as  an  intimation  that,  in  the  opinion  of  the  court,  the 
man  who  did  operate  the  winch  was  a  vice-principal. 

6. — ^Penonal  Injuries — Pleading — Special  Exception. 

In  a  'suit  for  personal  injuries  alleged  to  have  been  canspd  by  the  negli- 
gent operation  of  a  winch,  the  plaintiff  alleged  "the  regular  winchninn  was  not 
operating  the  winch,  but  was  temporarily  absent  from  duty,  and  the  foreman, 
who  was  vice-principal,  was  himself  attempting  to  operate  the  winch."  Held, 
not  subject  to  a  special  exception  on  the  ground  that  it  failed  to  state  the 
name  of  the  foreman  referred  to.  But  said  pleading  was  subject  to  a  special 
exception  on  the  ground  that  it  merely  stated  that  the  foreman  was  vice- 
principal,  without  in  any  manner  detailing  the  facts  which  would  constitute 
him  in  law  the  vice-principal  in  this  particular  instance. 

7.— Yioe-Prinolpal— Deflnition. 

The  term  **vice-principal"  is  generally  understood  by  the  courts  as  indi- 
cating a  particular  kind  of  a  representative  of  the  master— one  having  the 
authority  to  employ  and  discharge  servants  under  his  control. 
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8. — ^Pleading  and  Proof — ^Evidence  without  Pleading — Error. 

Where,  in  a  suit  for  personal  injuries,  evidence  is  introduced  of  injuries 
not  alleged  in  the  pleading,  and  the  charge  of  the  court  authorizes  a  recovery 
for  such  injuries,  the  judgment  must  be  set  aside,  even  though  the  evidence 
was  admitted  without  objection,  and  the  amount  of  damages  found  by  the  jury 
was  not  more  than  sufficient  to  compensate  for  the  injuries  proven  as  alleged. 

9. — ^Bemittltnr — Practice. 

It  18  only  in  those  cases  where  the  excess  in  a  verdict  is  capable  of  exact 
ascertainment  by  mere  calculation  from  established  facts  that  such  excess  can 
be  cured  by  remittitur. 

10. — Charge — ^Burden  of  Proof. 

Upon  an  issue  of  contributory  negligence,  the  charge  of  the  court  should 
be  so  framed  as  to  permit  the  jury  to  take  into  consideration  all  the  evidence 
introduced,  whether  by  the  defendant  or  the  plaintiff,  in  determining  the  issue. 

Appeal  from  the  District  Court  of  Galveston  County.     Tried  below 
before  Hon.  Lewis  Fisher. 

Baker,  Bolts,  Parlcer  &  Oarwood,  James  B.  &  Charles  J.  Stubbs 
and  C.  R.  Wharton,  for  appellants. 

Marsene  Johnson  and  J.  C.  Wallcer,  for  appellee. 

HODGES,  Associate  Justice. — This  suit  was  instituted  in  the 
court  below  by  the  appellee  to  recover  damages  for  personal  injuries 
sustained  by  him  in  October  of  1906,  while  employed  by  the  appel- 
lants. The  appellants  were  at  that  time  a  partnership  in  the  busi- 
ness of  contracting  as  stevedores,  and  as  such  employed  a  large  num- 
ber of  men — among  them,  the  appellee — ^who  were  engaged  in  loading 
an  outgoing  steamer  with  goods  and  merchandise.  The  appellee  claims 
that  he  was  injured  by  reason  of  the  negligent  operation  of  what  is 
called  the  "winch,^*  by  a  man  by  the  name  of  Krimpain,  who  was  at 
the  time  a  vice-principal  of  appellants.  The  winch  is  a  windlass 
located  upon  the  upper  deck  of  the  vessel;  around  the  drum  of  this 
windlass  a  rope  by  means  of  which  freight  is  elevated  or  lowered,  is 
wound.  The  winch,  or  windlass,  was  propelled  by  steam,  and  it  was 
the  duty  of  the  winchman,  or  winch  tender,  to  operate  it  by  means 
of  a  lever,  the  steam  power  being  applied,  or  cut  off,  or  regulated  by 
the  use  of  this  lever.  On  the  deck  immediately  below  the  upper 
deck  where  the  winch  was  located,  the  appellee,  Kriger,  and  another 
workman  with  him,  were  stationed  at  an  open  hatchway;  and  the 
merchandise  that  was  being  handled  had  been  stored  upon  this  second 
deck,  and  was  being  lowered  to  the  bottom,  or  hold,  of  the  ship. 
Kriger  was  known  as  a  "gangwayman.''  It  was  his  duty  to  stand 
by  the  open  hatch  and  take  the  sling,  or  ropefall,  and  spread  it. 
This  sling  was  a  rope  about  four  or  six  feet  in  length,  which  was 
fastened  to  a  hook  on  the  end  of  another  rope,  and  this  last  rope 
was  attached  to  the  winch,  or  windlass.  Appellee  would  take  the 
sling,  or  short  rope,  off  of  the  hook  and  stretch  it  out  on  the  deck 
beside  him,  and  his  co-workman  would  wrap  it  around  a  bale  of  mer- 
chandise; and  then  a  hook  on  the  end  of  a  larger  rope  would  be 
fastened  into  the  sling  around  the  merchandise,  and  the  gangwayman 
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would  give  notice  to  the  winehman  above,  who  would  apply  the  power, 
and  the  merchandise  would  be  lifted  into  the  open  hatchway  and 
lowered  into  the  bottom  of  the  ship.  After  the  merchandise  was  low- 
ered it  appears  that  a  signal  was  given  to  the  winehman,  and  the 
rope  was  elevated  so  that  the  same  process  could  be  repeated.  The 
testimony  shows  that  it  was  the  appellee^s  duty,  when  the  hook  to 
which  the  sling  was  fastened  reached  the  deck  where  he  was  located, 
to  take  hold  of  it  and  to  give  the  signal  to  the  winehman  either  to 
lower  or  elevate  the  hook  preparatory  to  attaching  another  load.  On 
this  occasion  the  testimony  shows  that  the  appellee  caught  the  sling, 
or  attempted  to  catch  it,  and  that  he  gave  the  winehman  the  signal 
to  slacken  the  rope  so  that  the  hook  would  come  lower;  that  the 
winehman  undertook  to  obey  that  signal,  but,  through  a  mistake  of 
Bome  kind,  (elevated  the  rope,  taking  it  in  an  opposite  direction  from 
that  indicated  by  the  signal.  Appellee  says  that  he  had  caught  the 
sling  with  one  hand,  and  that  his  sudden  and  unexpected  elevation 
jerked  him  about  a  foot  off  of  the  deck,  swung  him  over  the  hatch, 
and  caused  him  to  fall  twenty-seven  feet  to  the  bottom  of  the  ship. 
There  was  other  testimony  tending  to  corroborate  that  of  the  appel- 
lee; while  there  was  some  testimony  on  the  part  of  the  appellants 
tending  to  show  that  the  appellee  reached  out  as  if  undertaking  to 
grab  the  rope,  lost  his  balance,  and  fell.  At  the  time  appellee  was 
injured,  the  regular  operator  of  the  winch  was  absent  temporarily  for 
the  purpose  of  getting  a  drink  of  water.  Krimpain,  the  foreman  of 
the  gang  to  which  the  appellee  belonged,  took  the  place  of  the  ab- 
sent winehman,  and  was  operating  the  winch  at  the  time  the  appellee 
was  injured.  The  testimony  is  conflicting  as  to  whether  or  not  Krim- 
pain had  the  right  to  employ  and  discharge  those  over  whom  he  acted 
as  foreman.  This  issue  of  fact  was  submitted  by  the  court  to  the 
jury,  and  was  found  against  the  appellants. 

The  fall  sustained  by  the  appellee  resulted  in  serious  bodily  injuries, 
for  which  he  recovered  damages  amounting  to  the  sum  of  $5,000. 
The  appellants  prosecute  this  appeal  and  make  numerous  assignments 
of  error,  the  first  of  which  is,  that  the  testimony  was  insufficient  to 
sustain  the  verdict  of  the  jury  in  finding  that  Krimpain  was  the 
vice-principal  of  the  appellee  at  the  time  the  latter  was  injured,  and 
that  the  court  erred  in  submitting  that  issue  to  the  jury.  In  view 
of  the  fact  that  the  case  is  to  be  reversed  for  other  reasons,  we  will 
not  discuss  the  sufficiency  of  the  testimony  upon  that  particular  issue. 

After  the  taking  of  the  testimony  was  concluded,  the  appellants  re- 
quested the  court  to  instruct  the  jury  to  return  a  verdict  in  their 
favor,  assigning  various  reasons  therefor  This  requested  instruction 
was  based  mainly  upon  the  fact  that  the  evidence  showed  that  at  the 
time  the  accident  occurred  the  winch  was  being  operated  by  Krim- 
pain, the  alleged  vice-principal,  and  that  in  doing  so  he  was  merely 
performing  the  duties  of  an  ordinary  fellow-servant  of  the  appellee; 
that  even  if  he  were  a  vice-principal  in  other  respects,  the  character 
of  the  act  he  was  performing  was  such  that  in  its  performance  he 
was  acting  only  as  a  fellow-servant  of  the  appellee.  There  are  num- 
erous other  assignments  of  error  raising  practically  the  same  question, 
all  presented   from   different  standpoints   of  the   proceedings   of  the 
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court  below,  but  based  upon  the  same  legal  proposition.  The  proposi- 
tion relied  upon  seems  to  be  this:  That  the  master  is  not  liable  for 
the  negligent  acts  of  his  vice-principal  when  the  latter  is  engaged  in 
the  performance  of  some  service  belonging  to  the  grade  of  duties  im- 
posed upon  a  fellow-servant  of  the  injured  party,  and  that  this  is 
true  whether  the  service  so  performed  by  the  vice-principal  is  a  part 
of  his  common  employment  or  some  act  of  his  out  of  his  regular  line 
of  work,  which  he  voluntarily  undertakes  to  perform.  In  other  words, 
it  is  urged  that  in  every  case  the  true  test  for  determining  whether 
or  not  the  rule  of  fellow-servant  applies,  is  to  be  found  in  the  char- 
acter of  the  act  performed,  and  not  in  the  grade  or  rank  of  the  ser- 
vant performing  it. 

The  Legislature  has  not  seen  fit  to  amend  or  in  any  manner  modify 
the  common  law  rules  adopted  by  the  courts  for  determining  the 
liability  of  a  master  arising  from  the  negligent  conduct  of  co-employes 
in  any  department  of  labor  except  that  pertaining  to  the  operation  of 
railways.  We  are  thus  left  for  guidance  solely  to  such  general  rules 
as  may  be  deduced  from  the  principles  announced  in  the  adjudicated 
cases.  We  find  there  is  a  lack  of  harmony  among  the  different  courts 
in  the  different  jurisdictions,  and  also  in  the  decisions  of  the  same 
courts  upon  different  states  of  facts  in  the  same  jurisdiction.  How- 
ever, no  matter  what  may  be  the  deductions  to  be  drawn  from  the 
numerous  and  conflicting  rules  adopted  by  the  appellate  courts  in 
other  jurisdictions,  we  think  our  own  Supreme  Court  has  indicated, 
with  reasonable  certainty,  a  rule  by  which  to  determine  this  particular 
question  in  this  case.  That  rule  is  not  in  accord  with  the  position 
assumed  by  the  appellants.  (Young  v.  Hahn,  96  Texas,  99;  Missouri 
Pac.  Railway  v.  Williams,  75  Texas,  7.)  The  case  of  Galveston,  H. 
&  S.  A.  Railway  v.  Smith,  76  Texas  611,  decided  by  the  Commission 
of  Appeals,  appears  to  be  somewhat  in  conflict  with  other  decisions 
of  the  Supreme  Court  upon  this  subject;  but  it  will  be  observed 
that  this  decision  did  not  meet  the  unqualified  approval  of  the  Su- 
preme Court,  and  the  language  used  has  been  expressly  limited  by 
subsequent  decisions  of  that  court,  as  well  as  by  the  order  adopting 
the  decision  in  that  particular  case. 

In  this  State  we  think  the  rule  that  the  relation  between  the  in- 
jured party  and  the  servant  inflicting  the  injury  is  to  be  determined 
from  the  character  of  the  act,  and  not  the  grade  of  employment  oc- 
cupied by  the  negligent  servant,  is  to  be  taken  subject  to  certain 
limitations  and  qualifications.  A  foreman  of  a  group  of  workmen 
may  be  the  vice-principal  of  those  under  him  and  at  the  same  time 
the  fellow-servant  of  other  employes  occupying  another  grade,  lower 
in  rank,  in  a  different  department  of  the  service  of  the  same  master. 
If  the  negligence  of  the  vice-principal  should  result  in  an  injury 
to  any  of  those  under  his  control  and  toward  whom  he  sustains  that 
relation,  his  grade  and  rank  in  the  service,  and  not  the  particular 
act  of  negligence,  will  determine  the  liability  of  the  master.  While, 
on  the  other  hand,  if  his  negligence  results  in  injury  to  one  not  under 
his  control  and  to  whom  he  does  not  sustain  the  relation  of  vice- 
principal  in  fact,  although  the  injured  party  may  be  of  a  lower 
grade  in  the  service  of  the  master,  yet  the  liability  of  the  master 
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must  be  determined  by  the  character  of  the  act  whicli  was  negligently 
done,  and  not  by  the  rank  of  tlie  servant  who  did  it.  In  this  latter 
instance  if  the  act  was  snch  as  might  fall  within  tlje  ordinary  duties 
of  a  fellow  servant,  and  not  partake  of  the  character  of  that  duty 
which  the  master,  as  such,  owes  to  all  of  the  servants  in  his  employ, 
the  master  is  not  liable  for  the  resulting  damages.  We  therefore  over- 
rule all  those  assignments  of  error  based  upon  that  proposition  of  law. 
The  seventh  assignment  of  error  complains  of  the  following  portion 
of  the  cliarge  of  the  court:  ^*You  are  further  charged  that  the  plain- 
tiff, Kriger,  when  he  entered  the  employment  of  tlie  defendants,  as- 
sumed the  risks  and  dangers  incident  to  the  service  in  which  he  was 
engaged  at  the  time,  and  if  you  believe  from  the  evidence  that  he 
was  injured  and  damaged  as  claimed  by  him  in  his  petition,  and 
that  such  injuries  and  damages  were  the  result  of  ordinary  risks 
and  dangers  incident  to  his  employment,  and  were  not  caused  by 
the  negligence  of  tlie  defendants  or  their  vice-principal  in  operat- 
ing the  winch,  you  are  charged  that  plaintiff  can  not  recover."  It 
is  contended  that  this  instruction  is  on  the  weight  of  the  evidence, 
and  we  think  the  contention  is  correct.  AVhether  or  not  Krimpain 
was  the  vice-principal  of  the  appellant  at  the  time  this  injury  was 
inflicted,  was  a  closely  contested  issue  of  fact,  and  one  upon  which 
the  testimony  was  in  sharp  conflict.  It  was  therefore  exceedingly 
important  that  the  court  should  refrain  from  using  any  expressions 
which  might  be  construed  hy  the  jury  as  an  intimation  of  his  view 
concerning  that  relation.  The  testimony  is  uncontradicted  that  Krim- 
pain was  the  man  who  operated  the  wincli  at  the  time  the  injury 
was  inflicted  upon  the  appellee.  To  tell  the  jury  that  if  the  injury 
was  not  caused  by  the  negligence  of  the  defendants  or  their  vice- 
principal  in  operating  the  winch,  the  plaintiff  could  not  recover,  is 
susceptible  of  being  construed,  in  the  light  of  the  evidence,  as  an  in- 
timation that  in  the  opinion  of  the  court  the  man  who  did  operate 
the  winch  was  a  vice-principal.  Whether  or  not  Krimpain  was  the 
vice-principal  in  this  particular  instance  was  a  mixed  question  of  law 
and  fact,  and  should  have  been "  submitted  to  the  jury  under  appro- 
priate instructions. 

Error  is  assigned  to  the  refusal  of  the  court  to  sustain  a  special 
exception  to  the  following  portion  of  the  appellee's  original  petition: 
'The  regular  winchman  was  not  operating  the  winch,  but  was  tem- 
porarily absent  from  duty,  and  the  foreman,  who  was  vice-principal, 
had  gone  up  on  the  deck  of  the  vessel  and  was  himself  attempting  to 
operate  the  winch.^'     This  is  followed  by  charges  of  negligence  con- 
cerning the  operation  of  the  winch,  which,  it  is  alleged,  resulted  in 
the  appellee's  falling  and  sustaining  the  injuries  complained  of.     The 
appellants  urge  two  objections  to  this  portion  of  the  petition.     One 
is  that  it   fails  to  state  the  name  of  the  foreman  referred  to;  and 
the  other,  that  it  merely  states  that  the  foreman  was  vice-principal, 
without    in   any  manner  detailing  the   facts  which  would   constitute 
him  in  law  the  vice-principal  in  this  particular  instance.     The  peti- 
tion of  the  plaintiff  should  be  sufficiently  specific  in  its  allegations 
of  the  matters  relied  upon  for  recovery,  to  apprise  the  opposite  party 
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of  the  facts  he  will  be  called  upon  to  meet  in  his  defense.  It  is 
not  required,  however,  that  the  pleader  should  descend  into  that 
minuteness  of  dejail  in  alleging  matters  of  fact  that  is  required  of 
a  witness  in  giving  testimony  upon  the  stand;  but  in  all  cases  the 
pleader  should  state  facts  as  distinguiehed  from  his  legal  conclusions. 
We  do  not  think  in  this  case  it  was  necessary,  in  order  to  meet  the 
special  objection  urged,  that  the  name  of  the  foreman  referred  to 
should  have  been  given  in  appellee's  petition.  The  identity  of  that 
individual  was  sufficiently  indicated  by  the  averments  of  the  plain- 
tiff in  giving  the  time  and  the  place  and  the  group  of  men  over 
whom  he  was  foreman.  This,  we  think,  was  ample  to  enable  the 
appellants  to  ascertain  which  of  their  servants  was  referred  to  by  these 
allegations. 

But  the  other  objection,  that  it  was  alleged  that  the  foreman  was 
vice-principal  without  stating  the  facts  which  constituted  him  such, 
is  of  a  more  serious  nature.  The  term  *^vice-principal,"  it  is  true, 
has  a  well  defined  legal  meaning,  and  is  perhaps  generally  under- 
stood by  the  courts  as  indicating  a  particular  kind  of  a  representative 
of  the  master — one  having  the  authority  to  employ  and  discharge 
servants  under  his  control.  Our  statute  requires,  among  other  things, 
that  "the  petition  shall  set  forth  clearly  the  names  of  the  parties 
and  their  residences,  if  known,  with  a  full  and  clear  statement  of 
the  cause  of  action,^'  etc.  This  means  that  the  petition  must  state 
facts,  and  not  conclusions  of  law  nor  the  evidence  of  the  facts.  What 
are  legal  conclusions  and  what  are  facts  within  the  meaning  of  this 
rule  is  sometimes  difficult  to  determine,  and  there  appears  to  be  some 
inconsistency  in  the  holdings  of  our  courts  upon  that  subject.  The 
group  of  facts  which  must  have  been  embodied  in  the  expression  to 
which  this  special  exception  is  directed,  in  order  to  be  construed  as 
averring  a  cause  of  action  against  the  appellants  is  this,  that  the 
foreman  was  the  representative  of  the  appellants  in  the  employment 
in  which  he  and  the  appellee  were  engaged  at  the  time  of  the  in- 
jury, and  that  he  also  had  the  power  to  employ  and  discharge  the 
appellee.  Allegations  which  fell  short  of  the  measure  of  fullness 
requisite  to  include  those  facts,  would  fail  of  stating  a  cause  of  ac- 
tion in  this  case.  If  it  be  admitted  that  the  inference  of  those 
facts  might  be  drawn  from  the  general  averments  of  the  petition,  it 
must  also  be  conceded  that  when  a  special  exception  is  interposed 
the  appellants  have  the  right  to  a  more  specific  statement  of  the 
facts.  The  general  averments  of  the  petition  are  also  susceptible  of 
a  construction  that  would  not  impart  liability  of  the  appellants 
for  the  particular  injury  inflicted.  For  instance,  it  is  said  that 
"the  foreman,  who  was  also  vice-principal,^'  was  operating  the  winch. 
This  foreman  may  have  been  a  vice-principal  over  some  other  em- 
ployes of  the  appellants  not  including  the  appellee,  and  the  alle- 
gations would  be  literally  true  as  pleaded,  yet  no  liability  would  be 
alleged  without  the  inference  that  he  also  had  the  right  to  employ 
and  discharge  the  appellee.  It  would  not  have  been  a  statement 
of  the  evidence  if  the  pleader  had  alleged  the  authority  claimed 
to  have  been  delegated  by  the  masters  to  the  foreman  which  would 
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constitute  him  a  vice-principal  -as  to  Kriger,  but  a  statement  of 
the  facts.  There  are  many  instances  where  this  form  of  pleading 
would  not  be  necessary  in  stating  the  representative  character  of 
an  agent  in  an  action  against  the  principal,  as  when  the  agent,  or 
representative  character,  is  only  incidentally  involved.  But  in  ac- 
tions against  the  master,  or  principal,  where  the  liability  must  rest 
primarily  upon  the  possession  by  the  agent  or  representative  of  a 
special  power,  or  species  of  authority,  which  would  in  law  make  the 
principal  or  master  liable  for  his  negligent  conduct,  we  think,  in  re- 
sponse to  a  special  exception,  the  pleader  should  be  required  to 
state  the  facts  constituting  this  special  representative  character. 
The  material  inquiry  in  this  case  was  whether  or  not  Krimpain,  the 
foreman,  had  the  power  to  employ  and  discharge  those  under  him, 
including  Kriger;  and  the  liability  of  the  appellants  depends  upon 
a  finding  that  he  had  such  power.  The  facts  when  stated  might 
have  justified  the  general  allegation  that  Krimpain  was  a  vice-prin- 
cipal, and  yet  have  fallen  short  of  showing  that  appellants  would 
be  liable  for  injuries  negligently  inflicted  upon  the  appellee  under 
the  rules  of  respondeat  superior.  The  general  allegations  were  not 
sufficiently  specific  in  law  to'  apprise  the  appellants  of  the  particular 
facts  they  would  be  called  upon  to  meet,  and  the  special  exception 
should  have  been  sustained. 

The  seventeenth  assignment  of  error  objects  to  the  following  por- 
tion of  the  general  charge  of  the  court:  "If  you  find  a  verdict  for 
the  plaintiff,  the  measure  of  its  damages,  if  any,  would  be  such 
sum  as  you  may  believe  from  the  evidence  is  proportionate  to  the 
injuries  plaintiff  may  have  sustained,  if  any,  and  in  this  regard  you 
may  take  into  consideration  the  loss  of  time,  if  any,  he  has  sus- 
tained, from  the  date  of  his  injuries  up  to  the  present  time,  and  in 
measuring  the  damages  he  has  sustained,  if  any,  you  may  take  into 
consideration  the  physical  and  mental  pain  he  has  suffered,  if  any, 
and  if  you  find  from  the  evidence  that  plaintiff's  injuries  are  per- 
manent and  lessen  his  capacity  to  earn  money  in  the  future,  you 
may  find  for  him  such  additional  sum  as  will  fairly  compensate  him, 
if  paid  at  the  present  time,  for  his  lessened  capacity  to  earn  money 
in  the  future."  The  plaintiff  alleged  the  following  injuries:  "That 
the  flesh  from  his  left  eye  was  cut  open  and  gashed;  that  the  wrists 
of  both  of  plaintiff's  arms  were  broken,  causing  the  bones  of  the 
broken ' wrists  to  protrude  from  the  flesh;  that  one  of  his  ribs  was 
broken;  which  injuries  caused  plaintiff  to  suffer  much  pain  and 
agony  and  loss  of  blood,  and  inflicted  upon  plaintiff  serious  and 
permanent  injuries  to  arms,  wrists  and  eyes."  The  testimony  of 
Dr.  Stafford,  the  physician  who  attended  the  plaintiff's  injuries, 
was  as  follows:  "He  was  first  brought  to  the  Sealy  Hospital,  and 
was  suffering  very  badly  from  concussion  of  the  brain.  He  was  in 
an  unconscious  condition;  bone  fracture  of  one  wrist  and  backward 
dislocated  fracture  of  both  wrists,  badly  <}ut  over  the. eye  and  bruised 
in  the  back,  and  was  unconscious  for  about  four  days."  There  can 
be  no  doubt  that  the  charge  of  the  court  allowed  a  full  recovery  for 
all  the  injuries  which  the  testimony  showed  the  appellee  had  sus- 
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tained  and  sufifered  by  reason  of  his  fall.  The  testimony,  which  ap- 
pears to  have  been  offered  without  objection,  showed  that  the  ap- 
pellee at  the  time  he  was  brought  to  the  hospital  was  suffering  with 
concussion  of  the  brain  and  was  bruised  in  the  back.  In  both  of 
these  particulars  the  testimony  showed  injuries  not  alleged  in  the 
pleadings  of  the  appellee,  and  for  which  he  was  not  entitled  to  re- 
cover under  the  then  state  of  his  pleadings;  and  this  is  true  even 
though  the  evidence  of -those  injuries  was  admitted  without  objec- 
tion. It  may  be  that  the  jury  did  not  take  these  additional  in- 
juries into  account,  or  they  might  have  given  him  the  same  sum 
even  had  the  proof  of  injuries  been  confined  to  those  pleaded.  But 
the  charge  of  the  court  authorized  them  to  do  more.  The  verdict  was 
general,  and  we  can  not  say  that  such  additional  injuries  were  not 
also  considered  by  the  jury  in  estimating  the  total  amount  of  dam- 
ages awarded  to  the  appellee.  It  is  a  fundamental  rule  that  dam- 
ages recovered  can  not  exceed  those  pleaded.  This  portion  of  the 
charge,  we  think,  was  error.  (International  &  G.  N".  Bailway  v. 
Shaughnessy,  81  S.  W.,  1026;  City  of  Dallas  v.  Jones,  93  Texas,  47; 
Dallas  Consol.  Electric  St.  By.  v.  English,  42  Texas  Civ.  App.,  393.) 
In  reply  to  this  assignment  of  error  the  appellee  contends  that  the 
small  amount  allowed  for  the  injuries  was  not  more  than  suflScient 
to  compensate  for  those  proven  as  pleaded.    That  is  not  for  us  to  say. 

Appellee  offers  to  remit  any  excess  which  the  court  may  determine 
should  exist  by  reason  of  the  error  of  the  court  below  in  the  charge 
complained  of.  The  verdict  in  this  case  is  not  of  the  class  where 
error  can  be  cured  by  remitting  the  excess.  There  is  no  known  rule 
by  which  courts  or  juries  may  estimate  and  fix  the  exact  sum  which 
should  be  awarded  in  cases  of  this  sort  as  compensation  for  injuries. 
In  fact,  we  can  not  say  that  the  sum  allowed  is  excessive  even  for 
the  injuries  pleaded  and  proven.  It  is  only  in  those  cases  where 
the  excess,  if  any,  is  capable  of  exact  ascertainment  by  mere  compu- 
tation from  established  facts,  that  such  errors  can  be  cured  bv  a 
remittitur. 

The  last  assignment  of  error  complains  of  the  charge  of  the  court 
upon  the  burden  of  proof  to  show  contributory  negligence.  The  court 
placed  that  burden,  without  any  qualification,  upon  the  defendants 
in  this  case.  It  might  be  that  as  applied  to  the  facts  of  this  par- 
ticular case  there  were  no  just  grounds  of  complaint  at  this  charge. 
But  a  general  charge  placing  the  burden  of  proof  to  show  contribu- 
tory negligence  upon  the  defendants,  has  been  held  by  our  Supreme 
Court  to  be  susceptible  of  the  construction  of  imposing  the  duty  of 
discharging  that  burden  by  the  evidence  offered  by  the  defendants 
alone.  (Texas  &  Pac.  By.  v.  Geiger,  79  Texas,  21;  Texas  &  Pac. 
By.  V.  Beed,  88  Texas,  439;  St.  Louis  S.  W.  Bv.  v.  Martin,  26  Texas 
Civ.  App.,  231 ;  Gulf,  C.  &  S.  F.  By.  v.  Albricrht,  7  Texas  Civ.  App., 
21.)  In  view  of  this  holding,  the  better  practice  in  such  cases  would 
be  to  guard  against  such  a  possible  construction,  and  so  frame  the 
charge  upon  that  issue  as  to  permit  the  jury  to  take  into  considera- 
tion all  the  testimony  admitted,  both  of  the  plaintiffs  and  of  the 
defendants,  in  determining  whether  or  not  contributory  negligence 
has  been  shown. 
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The  remaining  assignments  of  error  are  overruled.  But  for  those 
indicated  and  discussed  the  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Sarah  Minna  Scott  Hyman  et  al.  v.  John  A.  Grant. 

Decided  March  28,  1908. 

1. — ^Trespass  to  Try  Title — Landlord  and  Tenant — ^Limitation. 

In  1884  S.  purchased  a  large  cattle  ranch  within  the  boundaries  of  which 
was  a  section  of  land  belonging  to  G.;  in  1888  8.  leased  said  section  from  G. 
for  a  term  of  one  year,  the  contract  of  lease  being  in  writing;  said  lease  was 
not  renewed,  and  no  other  lease  was  ever  executed  between  the  parties,  and  the 
rental  for  no  other  year  was  ever  paid;  there  was  no  evidence  that  the  owner 
or  landlord  was  ever  actually  notified  of  any  repudiation  of  the  tenancy;  in 
1899  S.  received  from  one  C.  a  deed  to  the  same  section  of  land,  which  was  duly 
recorded ;  C.  had  no  right  or  title  to  the  land,  and  the  purpose  of  his  deed  to 
8.  was  to  set  in  motion  the  statute  of  limitation;  from  the  date  of  said  deed 
8.  and  his  heirs  openly  claimed  and  used  the  land  as  their  own,  and  held  ad- 
verse possession  thereof  until  1907,  when  a  vendee  of  G.  filed  suit  of  trespass 
to  try  title  for  the  land.  Held,  because  G.  was  recognized  by  8.  as  the  owner 
of  the  land  by  lease  contract  and  acts  of  tenancy,  and  there  had  never  been 
any  repudiation  of  tenancy  brought  home  to  the  knowledge  of  8.  or  any  sur- 
render of  the  land,  the  statute  of  limitation  could  not  avail  the  defendants, 
and  the  plaintiff  was  entitled  to  recover. 

%, — Application  for  Continuance — Sufficiency. 

Where,  in  trespass  to  try  title,  the  defendants  plead  the  statutes  of  limi- 
tation, and  on  the  day  before  the  trial  the  plaintiff  filed  a  plea  in  avoidance 
of  the  same,  an  application  for  continuance  by  defendants  to  obtain  testimony 
to  refute  said  plea  considered,  and  held  insufficient.  Chief  Justice  Conner  dis- 
senting. 

S. — ^Attorney  and  Client — Confidential  Commnnications — Evidence. 

In  trespass  to  try  title,  the  testimony  of  an  attorney  as  to  the  character 
of  his  client's  possession  of  the  land  in  controversy  considered,  and  held  not 
subject  to  the  objection  that  the  information  of  the  attorney  was  obtained 
through  confidential  communication  from  his  client.  Chief  Justice  Conner  dis- 
senting. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below 
before  Hon.  James  L.  Shepperd. 

McLean  &  CarlocJc  and  Miller  &  Dycus,  for  appellants. — ^Where 
the  plaintiflF  amends  by  supplemental  petition,  sets  up  new  matter 
which  tends  to  surprise  the  defendant  and  which  he  is  not  pre- 
pared to  meet,  the  court  should  upon  application  of  defendant  grant 
a  continuance.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Butler,  34  S.  W.,  758; 
Greely   v.   Carter,  30   S.   W.,  487. 

The  certificate  of  the  Commissioner  of  the  General  Land  OflBce, 
that  the  land  in  controversy  was  one  of  the  surveys  embraced  in 
the  400  sections  granted  to  the  Railway  Company  for  the  first  25 
miles  of  its  road,  was  a  conclusion  and  was  not  admissible  in  evi- 
dence. Robertson  v.  Du  Bose,  76  Texas,  12;  Tinsley  v.  Rusk  County, 
42  Texas,  46;  Hamilton  v.  McAuley,  27  Texas  Civ.  App.,  256; 
Smithwick  v.  Andrews,  24  Texas,  495. 
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An  attomey-at-law  can  not  divulge  anything  learned  by  him  in 
the  course  of  confidential  communications  between  his  client  and 
himself,  as  such  a  communication  was  privileged.  Harris  v.  Daugh- 
erty,  74  Texas,  6;  Mcintosh  v.  Moore,  22  Texas  Civ.  App.,  22. 

C.  H.  Earnest,  for  appellee. — There  was  no  surprise  to  the  de- 
fendants in  the  matters  set  up  in  plaintiff's  first  supplemental  peti- 
tion, inasmuch  as  proof  of  tenancy  could  or  might  have  been  made 
by  plaintiff  under  his  original  petition  under  his  formal  allega- 
tions of  trespass  to  try  title.    Berry  v.  Jagoe,  45  Texas  Civ.  App.,  6. 

There  was  no  error  in  the  court's  overruling  defendants'  appli- 
cation for  continuance  based  upon  the  want  of  the  testimony  of 
Mrs.  Sarah  Scott  Hyman,  who  had  been  the  wife  of  W.  T.  Scott, 
because  the  facts  which  they  expected  to  prove  by  this  witness  as 
shown  in  their  application,  were  facts  with  reference  to  an  offer  on 
the  part  of  W.  T.  Scott  to  lease  said  land,  which  offer  it  was  alleged 
was  never  accepted  by  plaintiff,  John  A.  Grant,  and  not  witli  re- 
ference to  an  actual  consummated  lease  contract,  developed  on  the 
trial,  and  no  such  document  as  an  offer  to  lease  was  either  pleaded 
by  the  plaintiff  or  introduced  in  evidence.  Berry  v.  Jagoe,  45  Texas, 
Civ.  App.,  6;  Price  v.  Lauve,  49  Texas,  81;  Herman,  v.  Gunter, 
83  Texas,  69;  Bailway  v.  Hall,  83  Texas,  679. 

Facts  testified  to  by  an  attorney  at  law  not  communicated  to 
him  by  his  client,  or  not  communicated  with  the  view  of  or  as  a 
basis  for  professional  advice,  are  not  privileged  communications. 
Henderson  v.  Terry,  62  Texas,  284. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
in  the  District  Court  of  Mitchell  County  in  the  ordinary  form  of 
trespass  to  try  title  on  January  14,  1907;  the  defendants,  who  are 
appellants  here,  were  Mrs.  Sarah  Minna  Scott  Hyman  and  her  hus- 
band, Harry  Hyman,  John  P.  Scott,  W.  T.  Scott,  Jr.,  Robert  C. 
Scott,  John  P.  Scott,  Jr.,  and  Annie  Rose  Scott,  defendants  being 
the  former  wife  of  W.  T.  Scott,  deceased,  and  his  minor  children 
with  the  addition  of  Harry  Hyman,  the  present  husband  of  Mrs. 
Hyman,  and  John  P.  Scott,  the  guardian  of  the  minor  children 
above  named.  The  defendants,  Mr.  and  Mrs.  Hyman,  on  May  24, 
1907,  answered  by  pleading  not  guilty  and  the  statutes  of  limita- 
tions of  three,  five  and  ten  years.  John  P.  Scott,  guardian,  answered 
on  June  6,  1907,  by  interposing  the  same  pleas  as  the  other  de- 
fendants. On  June  26,  1907,  appellee  filed  supplemental  petition 
averring:  "That  if  the  defendants,  Harry  Hyman,  Sarah  Minna  Scott 
Hyman  and  J.  P.  Scott,  guardian,  or  either  or  any  of  said  defend- 
ants, or  any  vendor  or  vendors  of  said  defendants  were  ever  in 
possession  of  the  land  described  in  plaintiff's  petition,  such  possession 
of  said  defendants  or  of  their  vendor  or  vendors  was  as  the  tenant 
of  the  said  plaintiff,  or  of  plaintiff's  vendor,  and  of  this  plaintiff 
puts  himself  upon  the  country." 

The  trial,  which  was  on  June  27,  1907,  resulted  in  appellee's 
favor,  and  the  appellants  have  appealed  from  the  judgment  against 
them  and  have  assigned  errors  to  the  action  of  the  court  in  over- 
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ruling  their  application  for  continuance,  in  permitting  the  introduc- 
tion of  certain  documentary  and  other  evidence  over  appellants'  ob- 
jections, in  giving  and  refusing  charges  to  the  jury,  and  in  over- 
ruling appellants'  motion  for  a  new  trial. 

The  undisputed  evidence  shows  that  appellee  claims  the  section 
of  land  in  controversy  to  be  one  of  four  hundred  patented  to  the 
Southern  Pacific  Eailway  Company  on  the  26th  day  of  July,  1862, 
as  a  bonus  for  the  completion  of  the  first  twenty-five  miles  of  its 
railroad,  and  by  said  railway  company  conveyed  to  W.  T.  Scott, 
M.  J.  Hall  and  Alexander  Pope,  trustees,  and  by  said  trustees  to 
John  T.  Grant  &  Company,  through  and  under  which  appellee 
claims  as  a  vendee.  It  seems  also  undisputed  in  the  evidence  that 
W.  T.  Scott,  the  father  •  of  the  minor  appellants  and  the  former 
husband  of  Mrs.  Hyman,  some  time  about  the  year  1884  purchased 
a  cattle  ranch  within  the  boundaries  of  which  the  section  in  con- 
troversy was  situated;  that  W.  T.  Scott  thereafter  continued  to  use 
the  land  as  a  pasture  until  the  year  1888,  when  he  entered  into 
formal  written  contract  for  the  lease  of  the  section  of  land  in  con- 
troversy with  L.  P.  Grant,  appellee's  vendor,  for  the  term  of  one 
year,  from  October  15,  1888,  to  October  15,  1889,  for  grazing  pur- 
poses and  for  a  rental  of  fifty  dollars.  This  lease  was  dated  in 
December,  1888,  signed  by  both  Scott  and  L.  P.  Grant  and  is  un- 
impeached  in  the  record.  No  renewal  of  this  lease  or  new  lease  was 
ever  made,  so  far  as  the  record  discloses,  nor  does  it  appear  that 
W.  T.  Scott  or  any  of  the  appellants  ever  paid  rent  after  the  ex- 
piration of  the  lease  above  referred  to.  W.  T.  Scott,  however,  re- 
tained possession,  and  on  March  27,  1889,  received  a  deed  executed 
by  M.  Carter  purporting  to  convey  the  absolute  title  to  the  land, 
which  deed  Scott  caused  to  be  registered  in  due  form  in  Sterling 
County  in  May,  1899.  There  is  a  conflict  in  the  evidence  as  to 
whether  any  part  of  the  land  is  situated  in  Sterling  County,  but 
none  as  to  the  fact  that  after  the  record  of  the  Carter  deed,  W.  T. 
Scott  retained  possession  and  regularly"  paid  all  taxes  due  in  Ster- 
ling County,  where  the  land  was  assessed,  until  the  time  of  his 
death,  which  was  in  April,  1901,  since  which  time  appellants  have 
held  possession  and  paid  all  taxes  due.  The  evidence  also  tends 
strongly  to  show  that  after  the  execution  of  the  deed  by  M.  Carter 
in  1899  W.  T.  Scott  in  his  lifetime,  and  appellants  since  then, 
have  openly  claimed  and  used  the  land  as  their  own  and  have  held 
adverse  possession  thereof,  unless  estopped  from  so  claiming  by  rea- 
son of  the  execution  of  the  lease. by  W.  T.  Scott  in  1888,  as  before 
stated.  In  this  connection,  however,  it  should  be  stated  tliat  the 
record  fails  to  show  that  L.  P.  Grant  or  appellee  was  ever  actually 
notified  by  W.  T.  Scott  of  a  repudiation  of  said  tenancy. 

The  majority  are  of  opinion  that  all  assignments  of  error  should 
be  overruled,  especially  as  they  seem  to  be  answered  by  appellee's 
general  counter  proposition  to  the  effect  that  the  undisputed  proof 
shows  that  '^plaintiff  was  recognized  by  defendants  and  defendants' 
ancestor  as  the  owner  of  the  land  by  lease  contract  and  acts  of 
tenancy  a^^  there  has.  never  been  any  repudiation  of  tenancy  brought 
home    to    the   knowledge  of  the  landlord   or   any   surrender   of  the 
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land."  The  writer,  however,  is  unwilling  to  agree  with  the  majority 
in  at  least  two  respects,  viz.:  To  the  court's  action  in  overruling 
the  motion  for  continuance,  and  in  admitting  the  testimony  of  M. 
Carter  complained  of  in  the  first  and  seventh  assignmenta  of  error 
respectively. 

Generally  speaking,  facts  in  avoidance  of  the  plea  of  limitation 
must  be  specially  pleaded  to  authorize  their  introduction  in  evidence. 
Lewis  v.  Terrell,  7  Texas  Civ.  App.,  314;  June  &  Co.  v.  Brubaker, 
»5  Texas  Civ.  App.,  79;  Angell  on  Limitation,  page  315,  paragraph  292 
6th  ed.  To  this  general  rule  an  exception  perhaps  exists  where,  as 
here,  the  fact  is  not  in  the  nature  of  one  in  confession  and  avoid- 
ance alone,  but  one  which  goes  to  disprove  the  adverse  possession 
alleged,  and  which  therefore  would  be  admissible  under  the  general 
denial.  See  Berry  v.  Jagoe,  45  Texas  Civ.  App.,  6.  But  whether 
within  the  general  rule  or  not,  appellee  did  undertake  to  answer  ap- 
pellants' plea  of  limitation  by  specially  pleading  that  appellants' 
possession,  if  any,  was  as  tenants  of  appellee  or  of  his  vendor.  This 
answer  to  appellants'  pleas  of  limitation  was  set  up  for  the  first 
time  a  day  or  two  only  before  the  trial  and  appellants  filed  a  first 
motion  for  continuance,  in  all  respects  in  compliance  with  the  stat- 
ute, averring,  among  other  things  not  deemed  necessary  to  notice, 
that  Mrs.  Minna  Hyman,  who  was  in  the  Dominion  of  Canada 
by  the  advice  of  her  physician,  W.  W.  Marshall,  residing  at  Dul- 
zura,  California,  and  C.  A.  O'Keefe,  of  Tarrant  County,  Texas, 
were  each  and  all  material  witnesses  for  appellants;  that  they  ex- 
pected to  prove  by  Mrs.  Hyman  that  she  was  the  wife  of  W.  T. 
Scott  in  his  lifetime;  that  said  W.  T.  Scott  "never  held  or  possessed 
said  land  under  said  plaintiff  after  her  marriage  to  W.  T.  Scott 
in  1891,  and  that  if  any  lease  contract  ever  existed  between  the 
parties  the  same  had  been  severed  and  annulled  and  repudiated 
by  said  Scott;  .  .  .  that  no  diligence  was  used  to  procure  her 
testimony  because  it  was  not  known  that  her  testimony  would  be 
material  till  after  she  left  home  for  Canada;"  that  "Mrs.  Hyman, 
defendants  have  every  reason  to  believe,  will  return  to  her  home  at 
Fort  Worth,  Texas,  as  she  now  intends,  in  ample  time  to  have  her 
deposition  taken  by  the  next  term  of  this  court,"  etc.  The  averments 
of  the  motion  relating  to  Marshall  were  in  substance  that  he  had 
once  run  the  line  between  Mitchell  and  Sterling  Counties  and  that 
his  expected  testimony  (which  was  set  out)  would  tend  to  show 
that  the  land  in  controversy  was  partly  in  the  latter  county,  and 
that  hence  the  deed  under  which  the  appellants  claimed  the  five 
year  limitation  was  properly  recorded;  "that  defendants  first  learned 
the  name  and  address  of  said  Marshall  in  a  letter  from  Marshall 
this  morning  and  that  reasonable  diligence  would  not  have  enabled 
them  to  discover  the  name  and  address  of  said  party  sooner."  The 
allegations  of  the  motion  relating  to  O'Keefe  were:  "That  defendants 
are  unable  to  state  just  what  facts  they  can  prove  by  said  O'Keefe 
because  of  the  lateness  of  the  issue  made  as  to  said  lease,  but  they 
expect  to  prove  by  him  among  other  things  that  he  and  W.  T. 
Scott  were  much  associated  during  the  lifetime  of  the  latter  and 
during  the  time  from  1889  up  to  the  death  of  the  latter;  they  both 
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lived  at  or  near  Colorado,  Texas,  and  were  related  through  their 
wives,  and  that  said  witness  will  testify,  as  they  expect,  that  said 
Scott  claimed  said  land  adversely  to  plaintiff  and  not  under  him, 
and  to  facts  and  circumstances  tending  to  show  a  repudiation  by 
said  Scott  of  plaintiff's  claim  to  the  land.  Defendants  can  not 
more  particularly  set  forth  what  more  they  expect  to  prove  by  the 
witness  at  this  time/^ 

The  witness  Carter  was  permitted  to  testify  "that  he  was  the 
attorney  for  W.  R.  Scott,  for  a  number  of  years  prior  to  his  death, 
and  attended  to  his  business  in  connection  with  his  land  matters, 
that  he  was  well  acquainted  with  the  land  in  controversy,  and  had 
had  frequent  talks  with  Scott  about  said  survey;  that  Scott  had 
built  a  fine  house  with  other  improvements  on  the  land  costing 
about  $3,000.  He  was  anxious  to  buy  said  land,  and  witness  wrote 
a  number  of  letters  for  him  and  at  his  instance  prior  to  the  year 
1899,  in  an  effort  to  secure  the  purchase  or  the  lease  of  the  land. 
Scott  was  very  anxious  about  the  valuable  improvements  that  he 
had  placed  on  said  land  and  desired  to  protect  the  improvements 
and  for  that  purpose  witness  made  him  the  deed,  bearing  date  March 
7,  1899,  conveying  the  land,  and  witness  forwarded  the  same  to 
Sterling  County  for  record,  enclosing  a  dollar  to  pay  the  recording 
fees,  which  Scott  afterward  paid  back  to  the  witness.  Although  this 
deed  recites  the  consideration  of  $1,000  nothing  was  ever  paid  to 
witness,  not  a  single  dollar.  The  purpose  of  the  deed  was  to  pro- 
tect Scott's  interest  on  the  land  in  the  event  somebody  else  bought 
the  land  or  leased  it.  Witness  had  no  claim  or  right  to  the  land 
and  had  no  unrecorded  deed  to  it.  Up  to  that  time  Scott  did  not 
claim  to  own  the  land.  Scott  had  the  land  leased  and  witness 
knew  that  he  had  it  leased  from  conversations  with  Scott,  and  from 
the  fact  that  Scott  was  in  possession  of  the  land.''  To  which 
appellants  objected  '^because  the  record  showed  that  he  was  the  at- 
torney for  W.  T.  Scott,  and  the  conversations  had  with  him  were  in 
a  confidential  capacity  and  that  the  statement  of  the  witness  that 
Scott  had  the  land  leased  was  derived  from  confidential  conversa- 
tions, and  that  the  statement  was  also  a  conclusion  of  the  witness." 

The  evidence  undoubtedly  tends  strongly  to  show  that  W.  T. 
Scott  from  the  time  of  the  Carter  deed  in  1899  to  the  time  of  his 
death  in  1901  claimed  the  land  in  controversy  adversely  to  all 
others,  and  that  Mrs.  Hyman  and  the  minor  appellants,  through 
their  guardian,  have  done  so  since  that  time,  paying  all  taxes  due 
thereon  in  Sterling  County.  But,  as  stated  in  the  beginning  of 
this  opinion,  appellee  insists  that  the  undisputed  lease  of  1888, 
together  with  the  further  undisputed  facts  that  possession  has  never 
been  surrendered  by  either  W.  T.  Scott  or  any  of  appellants,  con- 
clusively precludes  any  recovery  by  them  under  their  plea  of  limi- 
tation. 

It  is  true   as  a  general  rule  that  a  tenant   can  not  dispute  his 

landlord's  title  without  a  surrender  of  possession,  but  there  are  well 

known    exceptions.      For    instance,    a    lessee    without    surrender    of 

possession  may  resist  the  suit  of  his  lessor  by  interposing  an  acquired 

superior  title.     (McKie  v.  Anderson,  78  Texas,  207;  Dodge  v.  Phelan, 
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2  Texas  Civ.  App.,  1441.)  So,  where  the  tenant  has  acquired  his 
landlord's  title  by  purchase  from  him  or  at  a  judicial  sale.  And 
it  has  been  held  that  if  the  action  is  brought  by  a  vendee  of  the 
landlord  (as  is  this  case)  the  tenant  may  dispute  the  derivative 
title.  (Reay  v.  Cotter,  29  Cal.,  169.)  And  in  Tewksbury  v.  Mag- 
raff,  33  Cal.,  245,  the  Supreme  Court  of  California  cites  with  ap- 
proval the  case  of  Cornish  v.  Searell,  8  B.  &  C,  471  (not  avail- 
able here)  to  the  effect  that  where  the  tenant  did  not  take  possession 
under  the  lease,  but  was  in  possession  at  the  time  he  took  his  lease 
(as  is  also  the  case  here),  he  may  dispute  the  landlord's  title  with- 
out first  surrendering  the  possession:  "For,  not  having  received  the 
possession  from  him,  he  is  under  no  moral  or  legal  obligation  to 
restore  it  before  adopting  a  hostile  attitude,  and  he  may  have  at- 
torned by  mistake  to  one  who  had  no  title."  In  the  case  of  Zeller's 
lessee  v.  Eckert  (4  How.  295,  11  L.  ed.,  982),  the  Supreme  Court 
of  the  United  States,  in  speaking  of  one  Eckert,  whose  original  pos- 
session was  in  subordination  to  the  right  of  the  true  owner,  but 
whose  subsequent  adverse  claim  was  made  the  basis  of  the  appellees' 
assertion  of  title  by  limitation  to  the  land,  said:  "There  are  au- 
thorities maintaining  the  doctrine,  that  a  party  standing  in  the 
relation  of  Eckert  to  the  title  in  question  is  incapable  in  law  of 
imparting,  by  any  act  of  his  own,  an  adverse  character  to  his  pos- 
session; and  that,  in  order  to  deny  or  dispute  the  title,  he  must 
first  surrender  ^the  possession,  and  place  the  owner  in  the  condi- 
tion he  stood  before  the  possession  was  taken  under  him.  This 
doctrine  was  supposed  to  govern  the  rights  of  trustee  and  cestui 
que  trust,  landlord  and  tenant,  vendor  and  vendee,  tenants  in  com- 
mon, etc.,  and  that  no  lapse  of  time  would  lay  a  foundation  for  a 
statute  bar  to  the  right  of  entry  by  reason  of  an  adverse  possession 
between  parties  standing  in  this  relation,  or  any  others  in  like 
privity.  The  law,  however,  has  been  settled  otherwise.  The  trustee 
may  disavow  and  disclaim  his  trust;  the  tenant,  the  title  of  his 
landlord  after  the  expiration  of  his  lease;  the  vendee,  the  title  of  his 
vendor  after  breach  of  the  contract;  and  the  tenant  in  common,  the 
title  of  his  co-tenant;  and  drive  the  respective  owners  and  claimants 
to  their  action  within  the  period  of  the  statute  of  limitations.'* 
Page  982,  citing  numerous  cases. 

In  the  case  before  us  it  is  not  pretended  that  W.  T.  Scott's  or- 
iginal entry  was  in  subordination,  as  tenant  or  otherwise,  to  either 
appellee  or  to  any  one  of  his  vendors,  direct  or  remote.  On  the 
contrary,  it  is  undisputed  that  it  was  by  virtue  of  a  purchase  of 
ranch  rights  from  one  whose  connection  with  the  title  does  not 
appear,  and  it  seems  to  me  that  the  mere  fact  that  in  December, 
1888,  W.  T.  Scott  entered  into  a  contract  of  lease  of  one  year's 
duration  only,  ought  not,  in  the  light  of  other  circumstances,  be 
given  conclusive  effect,  neitlier  as  against  those  appellants  claiming 
through  his  right  alone  nor  as  against  those  whose  right  is  not 
clearly  so  dependent.  If  one  obtaining  and  holding  property  in  a 
fiduciary  capacity  can  so  repudiate  the  relation  without  surrendering 
possession,  as  all  authorities  agree,  it  is  difficult  to  see  why  appel- 
lants should  not  be  permitted  to  show,  as   Mrs.   Hy man's  expected 
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testimony  would  doubtless  tend  to  show,  tlmt  the  relation  created 
OT  apparently  created  by  the  lease  of  1888  had  long  been  repudiated 
under  circumstances  sufficient  to  constitute  notice.  There  was  al- 
ready open  claim,  under  an  adverse  deed  duly  recorded,  as  appel- 
lants assert,  with  payment  of  taxes  in  the  name  of  W.  T.  Scott  and 
of  appellants  as  owners  for  a  period  of  about  eighteen  years,  which 
undoubtedly  tends  to  show  not  only  a  repudiation  of  the  title  under 
which  appellee  claims,  but  also  to  show  notice  thereof  to  all  persons, 
including  the  alleged  landlord  and  those  claiming  in  his  riglit.  In- 
deed, the  evidence  of  those  facts  was  such  as  that  the  court  submitted 
to  the  jury  the  questions  of  whether  the  lease  of  1888  had  been 
repudiated  and  whether  notice  thereof  had  been  brought  home  to 
Grant,  the  maker.  It  seems  most  probable,  therefore,  that  the  testi- 
mony of  Mrs.  Ilyman,  the  surviving  wife,  and  of  C.  A.  O'Keefe  was 
material  to  appellants  to  strengthen  the  case  already  made  on  the 
issue  80  submitted.  The  court  therefore  should  have  granted  the 
motion  for  continuance  or  at  least  have  sustained  the  motion  for  a 
new  trial  on  this  ground.  In  submitting  the  issue,  too,  the  court 
made  appellants'  right  to  recover  depend  also  on  the  question  of 
whether  any  part  of  the  land  in  controversy  was  situated  in  Ster- 
ling County,  and  it  is  possible,  if  not  probable,  that  under  the  evi- 
dence the  jury-  may  have  found  that  there  was  both  a  repudiation 
of  the  lease  of  1888  and  notice  of  the  repudiation  as  submitted,  but 
that  the  land  was  wholly  situated  in  Mitchell  County.  The  court 
gave  a  peremptory  instruction  to  find  against  appellants  on  the  three 
and  ten  years  statute  of  limitation,  and  therefore  the  testimony 
of  W.  W.  Marshall  on  the  issue  of  county  boundary  is  material. 
It*  has  been  suggested  that  the  motion  fails  to  show  diligence,  but 
it  does  not  appear  to  me  to  be  clearly  so.  There  is  nothing  in 
the  record  to  suggest  that  appellants  had  notice  that  appellee  in- 
tended to  rely  upon  the  old  lease  of  1888  or  of  any  other  until  about 
the  time  he  filed  his  supplemental  petition  just  before  the  trial, 
when  it  was  plainly  impossible  to  secure  the  desired  testimony.  I 
conclude  that  the  court  erred  in  overruling  the  motion  for  new  trial 
on  this  ground,  as  assigned. 

As  to  Carter's  testimony,  it  seems  apparent  to  me  that  as  a 
whole  it  was  highly  prejudicial  and  that  the  knowledge  of  the  wit- 
ness was  based  largely  at  least  on  privileged  communications  of  his 
client,  W.  T.  Scott.  If  it  be  assumed  that  the  deed  from  Carter 
was  in  fraud  of  the  rights  of  the  true  owner,  it  has  been  held  in 
this  State  that  such  fact,  even  when  the  owner  is  without  knowl- 
edge of  the  fraud,  will  not  defeat  the  operation  of  the  statute  of 
limitations,  if  the  possession  under  the  fraudulent  deed  be  in  fact 
adverse.  See  Hudson  v.  Wheeler,  34  Texas,  356.  And  it  is  to  be 
observed  that  Carter's  testimony  tended  to  limit  the  character  of 
W.  T.  Scott's  possession  to  a  specified  purpose  short  of  that  com- 
plete, unreserved,  hostile,  and  adverse  claim  of  title  and  of  posses- 
sion against  all  the  world  that  is  indicated  by  appellants'  evidence. 
Carter's  testimony  necessarily  tended  to  destroy  the  evidence  of 
complete  adverse  possession  relied  upon  and,  if  privileged,  should 
have   been   excluded.     Mcintosh  v.   Moore,   22  Texas  Civ.  App.,  22, 
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and  authorities  cited.  Without  discussion  of  other  assignments,  I 
conclude  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded. 

In   accordance  with   the   conclusion  of   the   majority,   however,   it 
is  ordered  that  all  assignments  be  overruled  and  the  judgment  affirmed. 

Affirmed. 


CUKNINGHAM   &   StBINGFELLOW  V.    FbANK   E.    BUCKINGHAM. 

Decided  March  28,  1908. 

Deed — Interest  Conveyed — Unrecorded  Deed. 

Under  a  deed  to  a  tract  of  land,  constituting  an  addition  to  a  town,  in  and 
by  which  the  grantors  convey  ''all  the  remaining  interest  that  we  now  have  in 
and  to  the  property"  described,  and  in  which  it  is  recited  "that  this  deed  only 
conveys  the  lots  and  blocks  in  said  addition  to  which  the  title  is  in  us,"  tiie 
grantee  takes  no  title  to  lots  or  blocks  previously  sold,  even  though  the  grantee 
had  no  notice,  actual  or  constructive,  of  such  sales.  A  fortiori,  the  grantee 
takes  no  title  to  lots  of  the  sale  of  which  he  had  notice  at  the  time  his  deed 
was  executed. 

4 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

J.  W,  Crudgingion  and  Theodore  Mack,  for  appellants. — In  support 
of  appellants  right  to  hold  the  lots  in  controversy,  cited:  Garner  v. 
Boyle,  97  Texas,  460;  Harrison  v.  Boring,  44  Texas,  255;  Taylor  v. 
Harrison,  47  Texas,  460;  Garret  v.  Christopher,  74  Texas,  454. 

Hall  &  Fredericks,  for  appellee. — Cited:  Harrold  v.  Sumner,  78 
Texas,  681;  Jemmison  v.  Scottish  Am.  Co.,  19  Texas  Civ.  App.,  232; 
Galbraith  v.  Engleke,  1  S.  W.,  346;  Hitchler  v.  Scanlan,  15  Texas 
Civ.  App.,  40;  Brown  v.  Jackson,  3  Wheaton  (U.  S.),  449,  4  Law, 
ed.  432;  Fitzgerald  v.  Libby  (Mass.),  7  N.  E.,  917;  Finch  v.  Trent,  3 
Texas  Civ.  App.,  568;  Woody  v.  Strong,  45  Texas  Civ.  App.,  256; 
Hunter  v.  Eastham,  95  Texas,  648;  Richardson  v.  Levi,  67  Texas, 
359;  Threadgill  v.  Bickerstaff,  87  Texas,  520;  Culmell  v.  Borroum, 
13  Texas  Civ.  App.,  458;  Waggoner  v.  Dodson,  96  Texas,  415;  Max- 
well Land  Co.  v.  Dawson,  151  IJ.  S.,  686,  38  Law.  ed.  279;  Corrinne 
Mill,  etc.,  Co.  V.  Johnson,  156  U.  S.,  574,  39  Law.  ed.,  537;  Heiden- 
heimer  v.  Cleveland,  17  S.  W.,  524;  Linney  v.  Wood,  66  Texas,  22; 
17  Am.  &  Eng.  Ency.  of  Law,  page  23;  Tram  Lumber  Co.  v.  Han- 
cock, 70  Texas,  312;  Pierce  v.  Jackson,  61  Texas,  642;  John  v.  Battle, 
58  Texas,  596;  Littleton  v.  Giddings,  47  Texas,  118;  Broxton  v. 
McDougall,  70  Texas,  64. 

STEPHENS,  Associate  Justice. — Appellee  recovered  lots  14  and 
15  in  block  422  of  the  Mirror  Addition  to  the  town  of  Amarillo, 
and  from  this  juflgment,  which  was  rendered  by  the  court  without 
a  jury,  this  appeal  is  prosecuted. 


i905.]        Cunningham  &  Stringfellow  v.  Buckingham.  45 

Both  parties  deraigned  title  from  J.  B.  Buchanan  and  H.  C.  Walker, 
who  became  the  joint  owners  on  December  13,  1889,  of  block  422 
of  the  Mirror  Addition  to  the  town  of  Amarillo,  which  had  been 
originally  conveyed  November  26,  1889,  by  H.  B.  Sanborn  to  J.  B. 
Buchanan.  On  May  2,  1890,  Buchanan  and  Walker  conveyed  the 
two  lots  in  controversy  to  J.  M.  Isenhower,  from  whom  appellee  de- 
raigned title,  but  this  deed  was  not  recorded  until  December  11, 
1906.  On  May  13,  1902,  H.  C.  Walker  and  T.  J.  Powell  (J.  B. 
Buchanan  having  previously  conveyed  his  interest  in  the  Mirror  Ad- 
ditioti  to  Powell)  made  a  deed  to  appellants  under  which  they  sought 
to  hold  the  lots  in  controversy  as  innocent  purchasers,  which,  after 
reciting  as  the  consideration  ^^$860  paid  and  the  assumption  of  all 
taxes  due  on  said  property,  including  the  year  1902,^'  described 
the  property  conveyed  as  follows  "All  that  certain  lot,  tract  or 
parcel  of  land  situated  in  the  county  of  Potter  and  more  particu- 
larly described  as  being  all  the  remaining  interest  that  we  now 
have  in  and  to  the  property  conveyed  to  J.  B.  Buchanan  by  H.  B. 
Sanborn  on  the  26th  day  of  November,  1889,  by  deed  duly  recorded 
in  vol.  5,  pages  624  and  525  of  the  deed  records  of  Potter  County, 
Texas,  to  which  reference  is  here  made  for  a  more  particular  de- 
scription of  the  property  herein  conveyed,  the  same  being  what  is 
known  as  the  Mirror  Addition  to  the  town  of  Amarillo,  Texas. 
It  is  understood  that  this  deed  only  conveys  the  lots  and  blocks  in 
said  addition  to  which  the  title  is  in  us/^  At  the  date  ot  this 
conveyance  appellants  had  no  notice  of  the  unrecorded  deed  under 
which  appellee  deraigned  title  and  paid  full  value  for  the  property 
conveyed  or  claimed  under  the  deed  to  them.  This  deed  was  at  once 
recorded  and  at  a  later  date,  before  the  deed  under  which  appellee 
deraigned  title  had  been  recorded  but  after  they  had  notice  of  its 
existence,  appellants  obtained  a  deed  from  Buchanan  and  Walker, 
dated  the  15th  day  of  September,  1905,  which  purported  to  con- 
vey "all  their  right,  title  and  interest  in  and  to  the  Mirror  Addition 
to  the  town  of  Amarillo,  describing  same  by  lots  and  blocks,  in- 
cluding block  422.'*  This  conveyance  recited  the  previous  convey- 
ance of  May  13,  1902,  as  having  been  made  by  Buchanan  and  Walker 
and  stated  that  it  was  its  purpose  to  give  a  more  definite  and  per- 
fect description  of  the  property  "soW  in  said  deed. 

Conclusions. — ^We  are  of  opinion  that  the  deed  from  Walker  and 
Powell  to  the  appellants  quoted  above  did  not  purport  to  convey 
the  lots  in  controversy,  which  had  been  previously  conveyed  to  Isen- 
hower, since  it  only  attempted  to  convey  "the  remaining  interest" 
in  the  Mirror  Addition,  thereby  clearly  implying  that  a  portion  of 
this  addition  had  already  been  conveyed.  And  in  order  to  render 
more  certain  the  fact  that  the  grantors  did  not  intend  to  con- 
vey any  lots  out  of  this  addition  which  they  had  previously  con- 
veyed the  deed  concluded  with  this  language:  "It  is  understood 
that  this  deed  only  conveys  the  lots  and  blocks  in  said  addition  to 
which  the  title  is  in  us.'*  Jemison  v.  The  Scottish  American  Mfg. 
Co.  Ltd.,  19  Texas  Civ.  App.,  232,  decided  by  this  court,  in  which 
writ  of  error  was  refused. 

The  subsequent  deed  to  the  appellants  made  after  they  had  actual 


46  Texas  Civil  Appeat^s  Keports,  Vol.  50.  [March, 

knowledge  of  the  deed  under  which  the  appellee  deraigned  title 
added  nothing  to  their  alleged  title  as  innocent  purchasers.  The 
judgment   is  therefore  affirmed. 

m 

Affirmed, 
Writ  of  error  refused. 


Chicago,  Bock  Island  &  Gulp  Railway  Company  v.  E.  M.  Barnes. 

Decided  March  28,   1908. 

1. — Personal  Injury — Imaginary  Suffering. 

If  suflfering  be,  in  fact,  produced  by  a  neurotic  condition  brought  about 
by  a  shock,  the  person  by  wliose  negligence  the  shock  was  produced  is  liable 
in  damages,  even  though  the  suffering  be  from  a  disease  which  exists  only  in 
the  imagination  of  the  sufferer. 

8. — ^Medical  Expert — Cross-Ezamlnation. 

A  medical  expert  having  testified,  in  effect,  that  plaintiff's  wife  was  not 
malingering,  it  was  not  error  for  the  trial  court  to  refuse  to  allow  the  defend- 
ant on  cross-examination  to  question  the  witness  concerning  a  case  spoken  of 
in  the  medical  books,  but  of  which  the  witness  had  no  personal  knowledge,  the 
purpose  of  the  testimony  being  to  show  that  there  were  instances  in  which  the 
best  of  doctors  were  mistaken. 

8. — ^Evidence— Medical  Works. 

In  a  suit  for  damages  for  injury  to  the  nervous  system,  it  was  not  error 
for  the  court  to  refuse  to  allow  defendant's  counsel  to  read  to  one  of  defend- 
ant's expert  witnesses,  while  upon  the  stand,  an  article  from  a  medical  work 
on  diseases  of  the  nervous  system. 

4. — ^Improper  Argnment — Not  Cause  for  Beversal,  When. 

When,  in  a  suit  for  damages  for  personal  injuries,  neither  the  liability  of 
the  defendant  is  disputed  nor  the  amount  of  the  verdict  complained  of,  repre- 
hensible conduct  and  remarks  of  counsel  for  plaintiff  are  not  cause  for  reversal 
of  the  judgment. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smitli. 

N,  II.  Lassiter,  Robert  Harrison  and  J.  //.  Barwise,  Jr.,  for  appel- 
lant.— The  defendant  had  a  right  to  have  a  special  charge  given 
specifically  applying  the  law  to  the  facts  of  the  case  as  shown  by 
the  evidence.  It  was  the  courts  duty  to  give  the  special  charge, 
on  request  of  defendant,  because  the  defendant  was  not  responsible 
for  whatever  suffering  Mrs.  Barnes  underwent  which  was  due  to 
her  imagination  or  to  a  mere  belief  that  she  was  suffering  from 
traumatic  neurosis.  City  of  Dallas  v.  Moore,  32  Texas  Civ.  App., 
230;  International  &  G.  IST.  Ey.  v.  McA\v,  99  Texas,  28. 

Under  the  evidence  of  Dr.  McCuteheon  that  a  malingerer  could 
not  escape  detection  under  the  tests  used  by  the  physicians  in  such 
cases  as  this,  it  was  proper  to  contradict  him,  if  it  could  be  done, 
on  cross-examination,  by  making  him  admit  that  he  knew  of  cases 
of  nerve  troubles  where  according  to  the  medical  reports,  or  general 
common  knowledge,  the  attending  physicians,  notwithstanding  all 
known  tests,  were  led  to  believe  that  the  patient  was  genuinely  in- 
jured, when,  as  a  matter  of  fact,  he  was  feiffninsf.  It  was  proper 
and   permissible   cross-examination   to   cite    individual    cases   to    Dr, 
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McCutcheon  in  order  to  show  the  jury,  if  it  could  be  done,  that  he 
was  wrong  in  his  statements  that  patients  could  not  so  feign  nerve 
troubles,  as  to  fool  the  doctors,  under  the  tests  he  used.  Eastern 
Texas  Ry.  Co.  v.  Scurlock,  97  Texas,  305;  Ft.  Worth  &  D.  C.  Ry,  Co. 
V.  Cummins,  69  S.  W.,  118. 

McLean  &  CarlocJc,  for  appellee. 

STEPHENS,  Associate  Justice. — This  is  a  companion  case  to 
that  of  Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  B.  B. 
Poore,  in  which  the  judgment  against  the  railway  company  was 
affirmed  by  this  court  February  15,  1908,  this  action  being  one  for 
personal  injuries  sustained  by  the  wife  and  children  of  appellee  in  a 
wreck  in  the  yards  of  appellant  in  Fort  Worth,  on  account  of  which 
appellee  recovered  a  verdict  and  judgment  for  something  over  five 
thousand  dollars.  The  liability  of  appellant  as  a  carrier  of  passengers 
for  the  injury  sustained  is  not  questioned,  nor  is  any  complaint 
made  of  the  amount  of  the  verdict. 

In  the  first  assignment  we  are  asked  to  hold  that  the  court  erred 
in  refusing  to  instruct  the  jury  upon  the  question  of  damages  fo.r 
traumatic  neurosis,  that  if  they  believed  the  suffering  of  the  wife 
of  appellee  was  "due  to  her  imagination,  or  a  mere  belief  that 
she  was  such  a  sufferer,  then  as  to  such  suffering''  to  find  for  the 
defendant.  We  are  referred  to  the  testimony  of  Doctor  McCutcheon 
and  Doctor  Harris  for  evidence  raising  this  issue,  but  after  consult- 
ing the  page  of  the  transcript  referred  to  we  find  nothing  tangible 
in  it.  Besides,  if  this  condition  of  the  imagination  be  one  of  the 
concomitants  of  the  neurotic  condition  produced  by  the  shock,  we  see 
no  reason  why  the  person  producing  the  shock  should  not  respond 
in  damages  for  the  injury. 

In  the  next  assignment,  complaint  is  made  of  the  court's  refusal 
to  allow  Doctor  McCutcheon,  whose  testimony  on  re-direct  examina- 
tion had  tended  to  refute  the  suggestion  that  the  wife  of  appellee 
was  a  malingerer,  to  testify  on  re-cross-examination  about  the  case 
of  Oran  Hoskins,  appellant  offering  this  testimony,  as  claimed,  to 
show  "that  there  were  instances  where  the  best  of  doctors  were  fooled." 
The  witness  was  asked  the  following  question:  "You  recollect  the 
case  of  Oran  Hoskins,  a  very  famous  case  of  nervous  disorder?" 
To  which  he  answered:  "Yes,  sir.  I  recollect  reading  about  it,  but 
I  have  no  personal  knowledge  of  the  case."  Thereupon  counsel  for 
appellee  "objected  to  individual  cases  being  brought  out,  particu- 
larly where  the  doctor  had  never  had  the  case  under  observation 
himself;  the  only  purpose  being  to  inflame  or  prejudice  the  jury." 
In  this  we  find  no  material  error. 

The  next  ground  of  complaint  is  the  court's  refusal  to  permit 
counsel  for  appellant  to  read  to  appellant's  witness.  Doctor  Duringer, 
an  interesting  extract  from  Bailey  on  "Diseases  of  the  Xervous 
System  from  Accident  and  Injury,"  which  would  doubtless  have  aided 
counsel  for  appellant  in  arguing^  the  case  to  the  jury,  but  we  hardly 
think  it  could  be  seriously  contended  that  this  ruling  would  require 
the  judgment  to  be  reversed. 
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The  remaining  assignments  complain  of  the  argument  of  counsel 
for  appellee  and  of  the  course  pursued  by  him  in  persistently  making 
improper  remarks  and  then  withdrawing  them  when  objection  was 
made.  We  concur  with  appellant  that  the  course  pursued  was  de- 
serving of  censure,  but  would  not  feel  warranted  in  reversing  the 
judgment  in  this  instance,  especially  since  liability  is  undisputed 
and  the  amount  of  the  verdict  is  not  complained  of.  The  judgment  is 
therefore  affirmed. 


Writ  of  error  refused. 


Affirmed. 


FoET  Worth  &  Rio  Grande  Railway  Company  v.  Stella 

Wilkinson. 

Decided  March  28,  1908. 

1. — Bailroad — ^Wild  Engine — NeffUfirence — Opinion  of  Witness. 

In  a  suit  for  damages  for  the  death  of  a  locomotive  fireman  caused  by 
collision  with  a  "wild"  engine,  the  ruling  of  the  trial  court  in  permitting  a 
witness  to  testify,  in  effect,  that  it  was  the  duty  of  the  hostler  to  notify  some- 
body as  soon  as  he  discovered  that  the  engine  had  gone  out  on  the  mam  line, 
if  error  at  all,  was  not  reversible  error  under  the  circumstances  of  this  case. 

2. — Charge — Issue — No  Evidence. 

Where  there  was  nothing  in  the  evidence  to  indicate  that  a  locomotive 
fireman  would  not  have  been  killed  by  collision  with  a  "wild"  engine  if  the  en- 
gine on  which  he  was  engaged  had  been  running  at  a  less  rate  of  speed,  it  was 
not  error  for  the  court  to  refuse  a  special  charge  submitting  such  issue. 

3. — Death — Damages,  not  Excessive. 

Where  the  deceased  was  sober,  industrious,  of  splendid  habits,  twenty- 
seven  years  of  age,  strong  and  healthy,  with  a  life  expectancy  of  thirty-seven 
years,  and  earning  from  $75  to  $100  per  month,  a  verdict  of  $11,760  for  his 
death  is  not  excessive. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

C.  H,  Yoakum  and  West,  Chapman  &  West,  for  appellant. — The 
court  erred  in  refusing  to  charge  the  jury  as  requested  by  this  de- 
fendant as  follows:  "Even  though  you  should  find  that  the  defend- 
ant's passenger  train  was  running  faster  than  six  miles  an  hour, 
yet  if  you  believe  from  the  evidence  that  the  accident  would  have 
happened  if  the  train  had  been  running  less  than  six  miles  an  hour, 
and  that  J.  D.  Wilkinson  would  have  been  killed,  then  you  are  in- 
structed that  defendant  would  not  be  liable  on  account  of  said  rate 
of  speed.^'  Ry.  v.  McGlamory,  89  Texas,  635;  Ry.  v.  Rogers,  91 
Texas,  58 ;  Ry.  v.  Ayres,  83  Texas,  268 ;  Tel.  Co.*^  v.  Andrews,  78 
Texas,  305. 

McLean  &  Carloch,  for  appellee. — ^The  court  did  not  err  in  re- 
fusing to  give  in  charge  to  the  jury,  defendant's  special  charge, 
because:  (1)  Such  charge  was  not  authorized  by  any  evidence  in  the 
case.      (2)    Was  not  applicable  to  any  issue  raised  by  the  pleadings 
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in  the  case.  (3)  Was  misleading  and  erroneous.  (4)  Because  the 
court  had  correctly  charged  the  law  with  reference  to  this  matter 
in  the  main  charge,  and  especially  in  paragraph  No.  5  of  said 
charge.     San  Antonio  &  A.  P.  Ry.  Co.  v.  Bowles,  88  Texas,  637. 

The  rule  of  annuities,  or  the  effort  to  apply  any  rule  of  mathe- 
matical computation  in  arriving  at  or  determining  the  verdict  that 
should  be  rendered  in  cases  of  this  kind,  has  never  met  the  ap- 
proval of  the  courts  of  Texas;  but  has  been  repeatedly  condemned 
by  our  higher  courts  as  inapplicable  to  the  measurement  of  damages 
in  cases  of  this  kind.  Texas  &  Mex.  Ey.  v.  Higgins,  44  Texas  Civ. 
App.,  524;  Texas  &  P.  By.  v.  Johnson,  20  Texas  Ct.  Rep.,  413; 
Bailway  v.  Lemberg,  75  Texas,  61;  Railway  v.  Morrison,  93  Texas, 
529;  Bailway  v.  Johnson,  24  Texas  Civ.  App.,  183;  Bailway  v. 
Lester,  75  Texas,  61;  Bailway  v.  Bansom,  15  Texas  Civ.  App.,  693. 

SPEEB,  Associate  Justice. — Appellee  sued  appellant  to  recover 
damages  for  the  death  of  her  husband  and  recovered  judgment  in 
the  sum  of  eleven  thousand  seven  hundred  and  fifty  dollars,  from 
which  this  appeal  is  prosecuted.  The  grounds  of  recovery  sub- 
mitted to  the  jury  were:  First,  the  negligence  of  the  appellant's 
employes  in  carrying  or  permitting  to  be  carried  a  wild  engine  to 
a  place  on  the  main  line  where  the  incoming  passenger  train,  on 
which  deceased  was  fireman,  collided  with  it,  resulting  in  his  death; 
second,  the  failure  of  appellant's  employes,  whose  business  it  was  to 
look  after  its  engines,  to  exercise  ordinary  care  to  discover  the  ab- 
sence of  said  engine  from  the  roundhouse  tracks  and  its  presence 
on  the  main  line  in  time  to  have  informed  those  on  the  incoming 
passenger  train  and  to  have  prevented  the  collision;  and  third,  the 
excessive  rate  of  speed  at  which  the  passenger  train  was  running  when 
it  came  in  contact  with  the  engine. 

Appellant^s  first  assignment  of  error  complains  of  the  court's  rul- 
ing in  admitting  the  testimony  of  the  witness  Graves.  The  question 
and  answer  follow:  "Suppose  that  the  hostler  goes  over  to  water 
that  engine  that  has  been  left  and  finds  it  has  gone  out  on  the  main 
line  and  an  incoming  passenger  train  due  or  passing  by,  what  pre- 
caution would  then  be  taken  to  avoid  the  collision?  A.  I  don't  — 
Defendant's  counsel :  We  object  to  that ;  it  is  a  supposititious  case ; 
no  application  to  the  facts  here.  Court:  Overrule  the  objection. 
Defendant's  counsel:  We  except;  what  this  man  might  do  or  any 
other  man  might  do  is  absolutely  an  opinion.  Court:  Overrule  the 
objection.  A.  Well,  he  ought  to  notify  somelx)dy  about  it  at  once, 
and  maybe  he  probably  would  hunt  me  up  or  probably  hunt  some- 
body up;  it  is  hard  to  tell  what  he  would  do;  he  should  notify 
somebod}'.''  We  are  of  the  opinion  that  this  ruling  could  not  possibly 
call  for  a  reversal  of  the  case  even  though  it  is  technically  erroneous, 
since  the  collision  was  due  to  the  presence  on  the  main  line  of  one 
of  appellant's  engines  unattended  by  anyone  and  which  could  not 
reasonably  have  been  at'  such  place  under  such  circumstances  with- 
out negligence  on  the  part  of  appellant,  and  which  appellant  in  no 
way  attempts  to  explain.     To  the  mind  of  the  writer  the  assignment 
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is  without  merit  for  the  further  reason  that  the  answer  of  the  witness 
is  so  obviously  true  that  his  testifying  to  it  could  not  have  done 
any  harm.  Necessarily,  if  one  of  appellant's  employes  discovered 
such  a  state  of  affairs  he  ought  to  have  notified  somebody,  and  this 
is  the  substance  of  the  testimony. 

We  do  not  believe  the  evidence  called  for  the  submission  of  ap- 
pellant's special  charge  No.  1.  There  is  nothing  to  indicate  that 
appellee's  husband  would  have  been  killed  if  the  incoming  passen- 
ger train  had  been  running  less  than  six  miles  an  hour.  Indeed, 
the  circumstances,  including  the  nature  of  the  wreck,  are  such  •  as 
to  authorize  the  conclusion  that  the  accident  was  due  largely  to  the 
excessive  speed  of  the  train.  It  is  hardly  reasonable  that  there  would 
have  been  any  wreck  at  all  if  the  train  had  been  proceeding  at  the 
rate  allowed  by  the  city  ordinances,  that  is,  not  exceeding  six  miles 
per  hour.  But  if  so,  as  suggested  by  counsel  for  appellee,  a  rate  of 
speed  of  even  less  than  six  miles  might  have  been  negligence  un- 
der the  circumstances  and  the  requested  charge  would  have  excluded 
such  a  finding. 

The  last  assignment  complains  of  the  excessiveness  of  the  verdict. 
Deceased  was  sober,  industrious,  and  of  splendid  habits,  was  twenty- 
seven  years  of  age,  a  strong,  healthy  young  man  with  a  life  ex- 
pectancy of  about  thirty-seven  years.  He  was  earning  from  seventy- 
five  to  one  hundred  dollars  per  month  at  the  time  of  his  death. 
Under  these  circumstances  the  verdict  was  not  excessive.  Texas  & 
Mexican  By.  Co.  v.  Higgins,  44  Texas  Civ.  App.,  624;  Texas  &  Pac. 
By.  Co.  y.  Johnson,  48  Texas  Civ.  App.,  135. 

All  assignments  of  error  are  overruled  and  the  judgment  is  afSrmed. 

Affirmed, 

Writ  of  error  refused. 


Hillsboro  Cotton  Mills  v.  Coleman  Kino  et  al. 

Decided  March  28,  1008. 

1.— Haster  and  Servant — ^Failure  to  Warn — ^Injnry — Proximate  Canse. 

In  a  suit  for  damages  for  personal  injuries  received  by  an  inexperienced 
youth  while  working  in  a  cotton  mill,  a  charge  which  authorized  a  recovery  by 
plaintiff  if  defendant  failed  to  warn  him  of  the  danger  of  the  machine  with 
which  plaintiff  worked,  without  reference  to  whether  such  negligence  was  or 
was  not  the  proximate  cause  of  the  injury,  was  reversible  error  when  the  evi- 
dence did  not  so  conclusively  show  that  the  failure  to  warn  was  the  cause  of 
the  injury  as  to  authorize  the  court  to  assume  that  fact. 

8. — Contribtitory  Negligence — Burden  of  Proof — Charge. 

Upon  an  issue  of  contributory  neglicrence,  a  charge  which  placed  upon  de- 
fendant the  burden  of  showing  not  only  that  plaintiff  was  guilty  of  contributory 
negligence,  but  also  that  such  negligence  was  the  proximate  cause  of  the  injury, 
was  erroneous  in  that  it  nlaced  unon.the  defendant  a  greater  burden  than  the 
law  required. 

Appeal  from  the  District  Court  of  Hill  County.     Tried  below  be- 
fore Hon.  W.  C.  Wear. 

Morrow  &  Smithdeal,  for  appellant. — The  court  erred  in  giving  to 
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• 
the  jury  the  special  charge  requested  by  plaintiff  in  which  the  jury 
are  told  that  the  defendant  could  not  defend  on  account  of  con- 
tributory negligence  unless  the  plaintiff's  contributory  negligence 
was  the  proximate  cause  of  the  injury,  ignoring  the  fact  that  plain- 
tiff's negligence  might  have  contributed  to  and  caused  the  injury, 
and  impressing  upon  the  minds  of  the  jury  that  the  defendant's 
right  to  defend  on  the  ground  of  contributory  negligence  was  denied 
by  law  unless  the  plaintiff's  negligence  was  the  sole  cause  of  the 
injury.  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Bowland,  90  Texas,  365;  Cul- 
pepper V.  International  &  6.  N.  Ey.  Co.,  90  Texas,  627;  Galveston, 
H.  &  S.  A.  Ey.  Co.  v.  Hubbard,  70  S.  W.  Eep.,  112;  Eatteree  v. 
Galveston,  H.  &  S.  A.  Ey.  Co.,  26  Texas  Civ.  App.,  197. 

Collins  &  Cummings  and  Poindexier  &  Padelford,  for  appellee. 

BOOKHOUT,  Associate  Justice.— The  plaintiff,  Coleman  King, 
a  minor,  by  next  friend,  on  the  22d  day  of  August,  1906,  instituted 
this  suit  against  the  defendant.  The  Hillsboro  Cotton  Mills  of  Hills- 
boro,  Texas,  in  the  District  Court  of  Hill  County,  Texas, -for  dam- 
ages to  his  right  arm  and  hand,  such  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  Plaintiff,  among  other 
things,  alleges  that  he  was,  on  or  about  the  2d  day  of  December, 
1905,  employed  by  the  defendant  in  its  manufacturing  plant  in 
Hillsboro,  Texas,  he  being  at  that  time  a  minor  less  than  twelve 
years  of  age;  that  he  was  employed  for  the  purpose  of  working  in 
the  spinning  room  in  taking  off  full  quills  or  bobbins  of  thread  off 
of  the  spindle  and  replacing  empty  ones  thereon  to  be  filled  up; 
that  such  employment  was  that  of  a  doffer  at  the  spinning  frame 
which  was  usually  given  to  children  about  the  age  of  the  plaintiff, 
and  that  the  plaintiff  by  the  negligence  of  the  defendant  was  in- 
jured in  having  his  hand  caught  and  crushed  and  ground  up  in 
a  carding  frame  run  and  operated  by  the  defendant  in  its  cotton 
mills.  The  plaintiff  alleged  two  grounds  of  negligence  for  which 
he  sought  on  the  trial  of  this  case  to  hold  the  defendant  liable. 
First,  that  the  plaintiff  was  required  and  ordered  and  directed  by 
the  defendant  to  work  near  and  in  front  of  and  with  a  carding 
machine  which  was  a  dangerous  machine,  in  putting  on  and  taking 
off  of  said  machine  what  is  known  as  a  stripper;  that  the  defendant 
was  negligent  in  allowing  grease  to  be  on  the  floor  in  front  of  this 
carding  machine,  and  that  plaintiff  in  lifting  said  stripper  off  of 
said  carding  machine  stepped  in  said  oil  which  was  upon  the  floor 
which  caused  his  foot  to  slip,  he  thereby  losing  his  balance,  and  fell 
into  or  across  the  carding  machine  and  his  hand  was  caught  and 
crushed  in  the  carding  machine  which  was  running  at  said  time. 
This  act  of  negligence  on  the  part  of  the  defendant  was  in  negli- 
gently permitting  and  allowing  grease  to  be  and  remain  upon  the 
floor  in  front  of  the  carding  machine  where  plaintiff  was  ordered 
and  directed  to  work  and  where  he  was  working  for  the  defendant 
at  the  time  he  was  injured,  and  that  the  said  oil  caused  his  foot 
to  slip  and  the  plaintiff  to  fall  over,  on  and  against  said  carding 
machine^  and  his  hand  to  come  in  contact  with  the  rollers  and  they 
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were  jerked  into  the  same  and  crushed  and  ground  and  injured. 
Second,  that  the  plaintiff  was  employed  by  the  defendant  to  work 
in  said  cotton  mills  as  a  doffer  which  was  to  take  off  full  quills  or 
spools  of  thread  which  had  been  spun  and  to  place  the  same  back; 
that  while  this  was  being  done  the  machinery  was  stopped  and  there 
was  no  danger  in  it;  that  the  plaintiff  was  a  mere  child,  less  than 
twelve  years  of  age  and  had  never  previously  thereto  worked  around 
or  with  a  carding  machine  which  was  a  dangerous  machine;  that 
the  defendant  removed  the  plaintiff  from  his  services  as  a  doffer 
and  directed  and  commanded  him  to  work  around  and  with  the  card- 
ing machine  in  taking  off  and  putting  on  the  stripper;  that  the 
plaintiff  was  inexperienced  and  ignorant  of  the  danger  in  working 
around  and  with  the  carding  machine,  being  a  minor  and  unin- 
structed  in  the  duties  of  such  work,  and  that  he  never  had  been  in- 
formed and  instructed  as  to  the  dangers  and  risks  in  working  near, 
around  and  with  said  carding  machine,  and  that  the  defendant  was 
negligent  in  placing  and  commanding  the  plaintiff  to  quit  the  work 
of  a  doffer  and  to  go  and  work  around  and  with  the  carding  ma- 
chine, the  plaintiff  being  ignorant  of  the  dangers  and  risks  of 
working  around  such  dangerous  machine  which  was  known  to  the 
defendant  and  that  the  defendant  had  not  instructed  him  as  to  such 
dangers. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  for  $5,000.  A  motion  for  new  trial  was  filed  by  de- 
fendant and  overruled  by  the  court,  from  which  ruling  defendant 
prosecutes  an  appeal. 

Opinion, — Appellant  assigns  as  error  the  fourth  paragraph  of  the 
court's  charge  as  follows:  "Xow  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  on  or  about  the  2d  day  of  May,  1906,  the 
plaintiff,  Coleman  King,  was  employed  by  the  defendant  and  was 
working  around  or  with  a  carding  machine  and  that  the  defendant, 
its  servants,  agents  or  employes  negligently  permitted  quantities 
of  oil  or  grease  to  accumulate  upon  the  floor  in  front  of,  near  or 
around  said  carding  machine  and  that  in  so  doing  you  believe  the 
defendant,  its  agents,  servants  or  employes  were  guilty  of  negligence, 
as  the  same  is  hereinbefore  defined,  and  that  while  the  plaintiff  was 
lifting  or  attempting  to  lift  a  stripper  he  stepped  in  said  oil  or  grease 
which  caused  him  to  slip  or  fall  into  or  against  the  said  carding 
machine  and  caused  his  right  hand  and  arm  to  fall  therein  and 
come  in  contact  with  the  cards  then  in  operation,  and  injured  the 
plaintiff  as  alleged,  and  that  said  accident  and  the  consequent  in- 
juries, if  any,  was  the  proximate  result  of  the  negligence  on  the 
part  of  the  defendant,  its  servants,  agents  or  employes,  as  herein- 
before defined;  or,  if  you  believe  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  a  youth  of  such  tender  years  and  such 
lack  of  judgment  and  discretion  that  he  did  not  appreciate  and  un- 
derstand the  dangerous  character  of  the  machine  about  which  and 
with  which  he  was  caused  to  work  by  the  defendant,  its  servants, 
or  employes,  and  that  the  defendant,  its  agents,  servants  or  em- 
ployes knew  of  the  plaintiffs  lack  of  experience  and  immaturity  of 
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judgment  and  negligently  failed  to  warn  or  notify  the  plaintiff  of 
the  dangerous  character  of  said  machine,  if  it  was  dangerous,  and 
the  risks  incident  to  working  around  the  same,  if  any,  and  that 
such  failure  under  the  circumstances  was  negligence  on  the  part  of 
the  defendant,  as  in  this  charge  defined,  you  will  return  a  verdict 
in  favor  of  the  plaintiff,  unless  you  find  for  the  defendant  under 
instructions  hereinafter  given  you  or  given  you  in  some  special  charge/* 

It  is  insisted  that  this  charge  was  erroneous  in  authorizing  a  re- 
covery by  plaintiff,  if  defendant  failed  to  warn  him  of  the  dan- 
ger of  the  machine,  without  reference  to  whether  such  negligence 
was,  or  not,  the  proximate  cause  of  the  injury.  This  contention 
must  be  sustained.  The  charge  authorized  a  recovery  by  plaintiff 
if  the  jury  believed  that  he  was  a  youth  of  tender  years  and  was 
BO  lacking  in  judgment  and  discretion  that  he  did  not  appreciate 
and  understand  the  dangerous  character  of  the  machine  about  which 
he  was  caused  to  work,  and  was  put  to  work  at  a  dangerous  ma- 
chine, and  appellant  knew  of  his  lack  of  judgment  and  experience 
and  failed  to  warn  him  of  the  dangerous  character  of  the  machine, 
and  that  such  failure  constitute'd  negligence.  It  does  not  submit 
to  the  jury  the  issue  as  to  whether  such  negligence  of  appellant  in 
failing  to  warn  appellee,  was  the  proximate  cause  of  the  injury  to 
appellee. 

There  was  no  charge,  as  appellee  contends,  submitted  to  the  jury 
covering  this  issue.  The  evidence  did  not  so  conclusively  show 
that  the  failure  to  warn  appellee  of  the  dangerous  character  of  the 
machine  about  which  he  was  put  to  work  was  the  cause  of  the  in- 
jury as  to  warrant  the  court  in  assuming  this  fact.  The  charge 
should  have  submitted  the  issue  to  the  jury  for  their  determination, 
not  only  whether  the  failure  to  warn  was  negligence,  but  also  wheth- 
er such  negligence  was  the  proximate  cause  of  appellee's  injuries. 
Fordyce  v.  Yarborough,  1  Texas  Civ.  App.,  260;  Hillsboro  Oil  Co. 
V.  White,  41  S.  W.  Rep.,  874;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Williams, 
39  S.  W.  Rep.,  967;  Thompson  on  Negligence,  sec.  4082,  also  7916; 
Missouri,  K  &  T.  Ry.  Co.  v.  Cardena,  22  Texas  Civ.  App.,  300; 
Hutchinson  on  Carriers,  sec.  1428.* 

At  the  request  of  plaintiff  the  court  gave  a  special  charge  as 
follows:  "Gentlemen  of  the  Jury:  You  are  instructed  that  the  plain- 
tiff would  not  be  guilty  of  contributory  negligence  in  working  around 
said  carding  machine  or  in  placing  said  stripper  in  the  stripper 
box,  unless  you  find  from  a  preponderance  of  the  evidence  that  in 
so  doing  he  failed  to  use  that  degree  of  care  and  caution  which  a 
child  of  his  age,  intelligence  and  discretion  would  have  used  under 
the  same  or  similar  circumstances,  and  that  such  failure  was  the 
proximate  cause  of  his  injury.^' 

Contributory  negligence  was  plead  by  defendant  and  the  evidence 
tended  to  raise  the  issue.  The  requested  charge  placed  the  burden 
upon  defendant  not  only  of  showing  that  plaintiff  was  guilty  of 
contributory  negligence,  but  it  went  further  and  required  defendant 
to  show  that  such  contributory  negligence  was  the  proximate  cause 
of  the  injuries  to  plaintiff.  This  charge  placed  upon  defendant  a 
greater  burden  than  the  law  requires.     If  the  defendant  was  negli- 
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gent  and  plaintiff  was  also  negligent  and  the  negligence  of  plain- 
tiff proximately  contributed  to  his  injuries,  he  was  not  entitled  to 
recover.  The  giving  of  this  charge  was  error.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Rowland,  90  Texas,  365;  Culpepper  v.  International  & 
G.  N.  Ry.  Co.,  90  Texas,  627;  Weatherford,  M.  W.  &  N.  Ry.  Co. 
V.  Duncan,  10  Texas  Civ.  App.,  484;  Ratteree  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  36  Texas,  Civ.  App.,  197. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Susan  Evans  et  al.  v.  S.  S.  Ashb. 

Decided  March  31,  1908. 

1. — ^Vendor  and  Vendee— Deferred  Payment — ^Lien — ^Tlncertain  Amonnt. 

Where  a  deferred  payment  of  the  purchase  money  of  land  is  to  be  made 
in  "silver  dollars  of  the  coinage  of  the  Republic  of  Mexico,"  such  case  is  not 
analogous  to  cases  in  which  the  deferred  payment  is  to  be  made  in  some  com- 
modity of  indefinite  and  uncertain  value,  and  therefore  a  vendor's  lien  would 
exist  to  secure  the  payment  in  Mexican  dollars. 

2. — Same — ^Express  Lien — Rescission. 

The  rule  that  the  vendor's  lien  will  not  be  implied  and  enforced  where  the 
purchase  price  is  payable  in  some  commodity  of  uncertain  value  has  no  appli- 
cation when  the  vendor  expressly  reserves  a  lien  to  secure  such  payment. 
Where  the  lien  is  expressly  reserved  the  legal  title  remains  in  the  vendor,  and 
upon  failure  of  the  vendee  to  perform  his  contract  the  vendor  may  rescind  the 
sale  and  take  possession  of  the  land,  even  though  the  deferred  payment  is  to  be 
made  in  some  commodity. 

3. — Same— Payment  of  Purchase  Honey — ^Presumption. 

Where  a  vendee,  who  had  executed  notes  for  part  of  the  purchase  money 
of  land,  abandons  the  purchased  premises  after  a  few  months'  occupancy,  and 
permits  the  vendor  and  his  heirs  to  take  possession  of  the  same  shortly  there- 
after and  remain  in  uninterrupted  possession  for  nearly  forty  years,  the  burden 
of  proof  is  upon  the  vendee  or  his  heirs  in  a  suit  of  trespass  to  try  title  by  him 
or  them  against  one  holding  under  the  vendor,  in  possession  of  the  premises,  to 
prove  that  the  purchase-money  notes  had  been  paid,  and  hence  that  the  vendee 
had  the  superior  title.  It  would  be  otherwise  as  to  the  burden  of  proof  if  the 
vendee  was  in  possession. 

4. — ^Deed — ^Description  of  Land. 

An  administrator's  deed  described  the  land  conveyed  as  400  acres  situated 
on  a  certain  bayou;  as  a  part  of  the  farm  of  the  decedent;  and  that  a  certain 
part  of  the  tract  had  been  previously  sold  to  a  certain  party;  held  sufficient, 
when  taken  in  connection  with  evidence  that  the  testator  owned  only  400  acres 
on  the  bayou  named,  and  of  the  sale  referred  to. 

5. — ^Trespass  to  Try  Title— Prior  PosBesslon. 

Prior  possession  continued  for  only  a  few  monthif,  and  then  voluntarily 
abandoned,  without  any  assertion  of  right  or  claim  of  ownership  for  thirty-six 
years,  is  not  sufficient  to  make  a  prima  facie  case  for  a  plaintiflr  in  trespass  to 
try  title. 

6.-*8ame— Plaintiff  Mnst  Prove  Title. 

Proof  that  an  administrator's  deed,  under  which  defendant  in  trespass  to 
try  title  claimed  the  land  in  controversy,  was  void,  would  not  avail  plaintiff^ 
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as  in  such  case  the  title  would  be  in  the  estate.    Plaintiff  must  recover  on  the 
strength  of  his  own  title  and  not  on  the  weakness  of  defendant's. 

7.— Deed,  Hot  Quitclaim. 

A  deed  which  recites  as  the  consideration  the  full  value  of  the  land  con' 
veyed,  which  grants,  bargains,  sells  and  releases  all  of  the  right,  title,  interest 
and  claim  of  the  grantor,  retains  a  vendor's  lien  to  secure  deferred  payments, 
and  contains  a  covenant  of  general  warranty,  is  not  a  mere  quitclaim  deed. 

8. — ^Hnshand  and  Wife — ^Deed  by  Survivor — Conflrmation  by  Heir — ResciBsion. 

Where  a  surviving  husband  conveyed  the  entire  interest  in  a  tract  of  land 
belonging  to  the  community  estate  of  himself  and  his  deceased  wife,  reciting 
in  the  deed  that  the  entire  consideration  .was  to  be  paid  to  him,  and  the  only 
heir  of  the  wife  made  the  following  endorsement  on  the  deed:  *For  and  in 
consideration  of  the  sum  of  one  dollar  to  me  in  hand  paid  (by  the  vendee),  I 
hereby  convey  and  quitclaim  all  my  right,  title,  interest  and  claim  in  and  to 
the  property  described  on  the  reverse  side  of  this  deed,"  the  two  instruments 
must  be  taken  together  as  the  joint  deed  of  the  parties  for  the  consideration 
named,  and  a  failure  to  pay  any  part  of  the  purchase  money  would  give  the 
surviving  husband  the  right  to  rescind  the  sale. 

9. — ^Vendor  and  Vendee — Caneellation — ^Presumption — Charge. 

In  a  suit  of  trespass  to  try  title,  the  issue  being  whether  or  not  a  sale 
of  land  had  been  canceled  for  nonpayment  of  the  purchase  money,  a  charge  upon 
the  presumption  of  cancellation  considered,  and  held  warranted  by  the  evidence, 
and  not  upon  the  weight  of  the  evidence. 

10. — Same — ^Kotice  of  Keseission. 

When  the  right  to  rescind  for  nonpayment  of  the  purchase  money  of  land 
18  promptly  exercised  by  the  vendor,  it  is  not  necessary  that  he  give  formal 
notice  to  the  vendee  -of  his  intention  to  rescind. 

11. — ^Estate — Conflieting  Claims — ^Administrator's  Sale. 

The  fact  that  there  may  be  conflicting  claims  to  land  at  the  time  of  its 
sale  by  an  administrator  would  not  affect  the  right  of  the  administrator  to  sell. 

IS. — Sale — CanjoeUation — ^Evidence. 

Upon  an  issue  as  to  the  cancellation  of  a  sale  of  land,  evidence  considered, 
and  held  abundantly  sufficient  to  support  a  finding  in  the  affirmative. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  6.  Kittrell. 

L.  B.  Moody,  Chas.  L  Evans,  and  Cockrell  &  Orey,  for  appellants. 
— Xo  vendor's  lien  arose  from  the  transaction  between  E.  S.  Perkins 
and  A.  G.  Scogin  evidenced  by  the  conveyance  from  the  former  to 
the  latter,  because  the  deferred  consideration  recited  in  the  deed  is 
the  delivery  by  the  vendee  to  the  \eendor  of  six  thousand  pieces  of 
silver — ^''silver  dollars  of  the  coinage  of  the  Republic  of  Mexico'* — 
the  value  being  uncertain;  and  where  the  consideration  for  a  deed  is 
the  performance  by  the  vendee  of  certain  covenants,  for  the  breach 
of  which  the  remedy  is  an  action  at  law  sounding  in  damages,  no 
vendor's  lien  exists  to  secure  it.  The  legal  title  did  not  remain  in 
Perkins,  but  passed  to  Scogin.  Our  own  court  has  applied  the 
rule  by  holding  that  where  the  consideration,  other  than  money, 
is  indefinite  or  of  uncertain  value,  the  vendor's  lien  does  not  exist. 
Miller  v.  Barber,  89  Texas,  264;  3  Pomeroy's  Equity  Jurisprudence, 
eec.  1251;  Perry  on  Trusts,  235,  p.  310;  Dart  on  Vendors  cb.  14; 
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3  Devlin  on  Deeds,  sec.  1256;  1  White  &  Tudor's  Leading  eases,  p. 
470  and  notes;  Comstock  v.  Smith,  20  Mich.,  338. 

The  title  which  was  vested  in  A.  G.  Scogin  by  the  conveyance  from 
E.  S.  Perkins  and  H.  E.  Perkins  could  not  lawfully  be  divested  out 
of  him  in  any  other  manner  than  by  an  instrument  in  writing  signed 
by  him;  and  as  this  was  never  done,  the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  plaintiffs.  Sayles'  Texas  Civ. 
Stat.,  art.  2543;  Ibid.,  art.  624;  Dial  v.  Crain,  10  Texas,  444;  Van 
Hook  V.  Simmons,  25  Texas  Supp.,  323;  Thomas  v.  Groesbeck,  40 
Texas,  530;  Sanborn  v.  Murphy,  5  Texas  Civ.  App.,  509;  Lancaster 
V.   Richardson,  13  Texas  Civ.  App.,  682. 

Neither  the  vendor,  nor  one  claiming  under  him,  can  resist  the 
demand  of  a  prior  vendee  for  possession  of  the  land  by  showing 
merely  that  it  appears  from  the  deed  to  such  prior  vendee  that  a 
note  or  notes  were  given  for  a  part  of  the  purchase  money;  he  must 
go  further,  and  show  that  the  notes  are  unpaid,  and  that  he  is  the 
owner  and  holder  of  them.  He  must  show  that  he  holds  both  the 
legal  title  which  remained  in  the  vendor,  and  the  purchase  money 
notes.  Neither  one,  without  the  other,  will  authorize  him  to  hold  the 
land  as  against  the  prior  vendee  or  his  heirs.  Roy  v.  Clarke,  75 
Texas,  28-31;  Farmers'  Loan,  etc.,  Co.  v.  Beckley,  93  Texas,  272; 
McCamley  v.  Waterhouse,  80  Texas,  340;  Polk  v.  Kyser,  21  Tex- 
as Civ.  App.,  680;  Milligan  v.  Ewing,  64  Texas,  260;  Codding- 
ton  V.  Wells,  59  Texas,  49;  Moore  v.  Glass,  6  Texas  Civ.  App.,  372. 

It  is  well  settled  that  if  the  legal  title  and  the  equitable  lien  are 
vested  in  the  same  person,  he  may  recover  possession  of  the  land  in 
an  action  of  trespass  to  try  title.  Crafts  v.  Daugherty,  69  Texas,  480; 
Hale  V.  Baker,  60  Texas,  217;  Stephens  v.  Matthews'  Heirs,  69 
Texas,  341-344. 

It  is  well  settled,  that  in  a  suit  to  recover  the  land  from  one  hold- 
ing under  the  vendee,  by  one  holding  under  the  vendor,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that  the  notes  have  not  been 
paid.  Polk  V.  Kyser,  21  Texas  Civ.  App.,  680;  Graham  v.  West, 
26  S.  W.  Rep.,  921. 

After  the  lapse  of  thirty-six  years  since  they  became  due,  in  the 
absence  of  any  proof  to  the  contrary,  the  law  conclusively  presumes 
that  the  notes  recited  in  the  deed  from  E.  S.  Perkins  to  A.  G. 
Scogin  have  been  paid.  Johnson  v.  I^oekhart,  40  S.  "W.  Rep.,  640; 
Blackwell  v.  Barnett,  52  Texas,  326;  Lawson  on  Presumptive  Evi- 
dence, p.  386;  22  Am.  &  Eng  Enc.  Law,  p.  599;  Evans  v.  Huffman, 
5  N.  J.  Eq.,  360;  Downs  v.  Soov,  28  N.  J.  Eq.,  55;  Cope 
v.  Humphrevs,  14  S.  &  R.  (Pa.),' 21;  Webb  v.  Dean,  21  Pa. 
St.,  31;  Baent  v.  Kennicutt,  57  Mich.,  268;  s.  c.  23,  N.  W. 
Rep.,  808;  King  v.  Kincr,  90  Va.,  177;  s.  c.  17,  S.  E.  Rep., 
894;  Wannamaker  v.  Van  Buskirk,  1  Saxt.  Ch.,  (N.  J.),  685;  Peters' 
Appeal,  106  Pa.  St.,  340;  88  Am.  Dec,  591,  and  note;  Idler  v. 
Borgmeyer,  65  Fed.  Rep.,  910;  13  C.  C.  A.,  198;  19  Am.  &  Eng. 
Enc.  Law,  (2d  edition),  p.  149;  2  Warvelle  on  Vendors,  sec.  661; 
Grantwicke  v.  Simpson,  2  Atkins  R.,  144;  Coddington  v.  Wells,  59 
Texas,  49-50;  Milligan  v.  Ewing,  64  Texas,  260;  Weems  v.  Mas- 
terson,  80  Texas,  40. 
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It  appears  from  the  face  of  the  probate  proceedings  that  there  were 
conflicting  claims  to  the  land,  between  the  estates  of  E.  S.  Perkins 
and  the  estate  of  A.  6.  Scogin^  and  the  representatives  of  the  latter 
were  not  parties  to  the  proceedings;  and  the  land  was  not  sold  to 
satisfy  any  lien  upon  the  land  claimed  to  be  held  by  Perkins^  estate. 
Wise  w.  O'Malley,  60  Texas,  688;  Wadsworth  v.  Chick,  55  Texas, 
241;  Schmeltz  v.  Garey,  49  Texas,  49;  Hanrick  v.  Gurley,  93  Texas, 
472;  Hanrick  v.  Gurley,  54  S.  W.  Bep.,  353;  Hanrick  v.  Gurley, 
48  S.  W.  Bep.,  998;  Bradford  v.  Knowles,  86  Texas,  508;  Miller 
V.  Rogers,  49  Texas,  398;  Stephenson  v.  Marsalis,  11  Texas  Civ. 
App.,  163;  McCamant  v.  Boberts,  87  Texas,  244. 

The  land  in  controversy  having  never  been  inventoried  as  a  part 
of  the  estate  of  E.  S.  Perkins  by  the  Probate  Court  of  Harris 
County,  said  probate  court  never  acquired  such  jurisdiction  over 
said  land  as  to  give  it  the  power  to  order  a  sale  thereof.  Schmeltz 
V.  Garey,  49  Texas,  49;  Clift  v.  Willis,  74  Texas,  245;  Jameson  v. 
Dooley,  79  S.  W.  Rep.,  81 ;  Hanrick  v.  Gurley,  93  Texas,  472 ;  Haney 
V.  Brown,  46  S.  W.  Bep.,  58;  Bradford  v.  Knowles,  86  Texas,  508*^; 
Miller  v.  Bogers,  49  Texas,  398. 

The  court  below  erred  in  admitting  in  evidence,  over  the  objections 
of  plaintiflf^s  counsel,  the  deed  from  A.  S.  Bichardson,  administrator 
of  the  estates  of  E.  S.,  Ann  W.  and  H.  E.  Perkins,  to  Geo.  C. 
Davis  and  Stephen  E.  Spence,  dated  September  25,  1879,  because 
said  deed  is  void  upon  its  face,  for  want  of  any  description  of  any 
land,  and  it  does  not  describe  the  land  in  controversy,  and  is  there- 
fore inadmissible  for  any  purpose.  Norris  v.  Hunt,  51  Texas,  612; 
Donnebaum  v.  Tinsley,  54  Texas,  364;  Bitner  v.  Xew  York  &  T. 
Land  Co.,  67  Texas,  342;  Cleveland  v.  Sims,  69  Texas,  154;  Coker 
V.  Boberts,  71  Texas,  602;  Harris  v.  Shafer,  86  Texas,  317;  Wofford 
V.  McKinna^  23  Texas,  44. 

Conceding,  for  the  sake  of  argument,  that  the  charge  is  correct  so 
far  as  relates  to  E.  S.  Perkins'  half  interest  in  the  land,  and  that 
the  legal  title  to  that  interest  remained  in  E.  S.  Perkins,  it  is  in- 
correct as  to  the  other  half  interest  which  Henry  E.  Perkins  had 
inherited  from  his  mother,  and  no  vendor's  lien  attached  to  it;  for 
it  is  well  settled  that  if  the  vendor,  E.  S.  Perkins,  had  no  valid  right 
to,  or  interest  in,  the  land  which  could  pass  to  his  grantee  by  his 
conveyance,  there  can  be  no  vendor's  lien  to  secure  notes  given  for  it. 
Houston  V.  Dickson,  66  Texas,  79;  I^mb  v.  James,  87  Texas,  490; 
Bergman  v.  Blackwell,  23  S.  W.  Bep!,  243;  Curlie  v.  Texas  Home 
Fire  Ins.  Co.,  31  Texas  Civ.  App.,  471. 

That  portion  of  the  charge  of  the  court  which  tells  the  jury  that 
plaintiff  is  "required  to  show  by  a  preponderance  of  the  evidence, 
that  the  balance  of  the  purchase  money  for  the  land,  as  recited 
in  the  deed  from  E.  S.  Perkins  to  A.  G.  Scogin,  had  in  fact  been 
paid,'*  is  erroneous,' and  is  not  the  law  of  this  case;  because,  after 
the  lapse  of  thirty-six  years  since  the  last  payment  of  the  purchase 
price  became  due,  and  no  demand  for  payment  being  shown,  the 
law  conclusively  presumes  that  it  has  been  paid;  but,  even  if  such 
presumption  is  not  conclusive,  it  is  so  strong  as  to  shift  the  burden 
of  proof    to    the    defendant;   and   because,   to   enable   the    defendant 
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to  defeat  the  plaintiffs'  suit^  the  burden  is  upon  him  to  show  that 
he  is  the  owner  of  the  legal  title;  that  the  purchase  price  notes  have 
not  been  paid,  and  that  he  owns  them.  Lawson  on  Presumptive  Evi- 
dence, pp.  391,  381;  22  Am.  &  Eng.  Enc.  Law,  p.  599;  Grantwick 
V.  Simpson,  2  Atkyns,  144;  Cope  v.  Humphreys,  14  S.  &  B.  (Pa.), 
21 ;  Webb  v.  Dean,  21  Pa.  St.,  31 ;  Baent  v."  Kennicutt,  57  Mich., 
268;  23  N.  W.  Eep.,  808;  Idler  v.  Borgmeyer,  65  Fed.  Bep.,  910; 
13  C.  C.  A.,  198;  Downs  v.  Sooy,  28  N.  J.  Eq.,  55;  Wanamaker  v. 
Van  Bushkirk,  1  Saxt.  Ch.  (N.  J.),  685. 

A  voluntary  surrender  or  cancellation  of  a  deed  will  not  operate 
as  a  transfer  of  title;  and  the  title  vested  in  A  G.  Scogin  by  the 
two  deeds  to  him  from  E.  S.  Perkins  and  Henry  E.  Perkins,  could 
not  have  been  legally  divested  out  of  him  by  parol,  nor  otherwise 
than  by  an  instrument  in  writing  signed  by  him,  as  prescribed  by 
our  statute.  Sayles*  Texas  Civil  Stats.,  arts.  624  and  2543;  Van 
Hook  V.  Simmons,  25  Texas  Supp.,  323;  Thomas  v.  Groesbeck,  40 
Texas,  530;  Sanborn  v.  Murphy,  5  Texas  Civ.  App.,  509;  Dial  v. 
Crain,  10  Texas,  444;  Huffman  v.  Mulkey,  78  Texas,  556;  Mason 
V.  Bender,  16  Texas  Ct.  Bep.,  1000. 

The  vendor  can  not  rescind  a  contract  for  the  sale  of  land  until 
after  the  vendee  is  in  default,  and  demand  of  payment  and  notice 
of  an  intention  to  rescind  has  been  given  him  by  the  vendor;  and 
where  part  of  the  purchase  money  has  been  paid  there  must  be  an 
offer  to  do  equity  by  refunding  it;  and  if  the  vendor  has  delayed 
a  long  time  in  exercising  this  right,  he  thereby  waives  it.  Scarborough 
V.  Arrant,  25  Texas,  136;  Thomas  v.  Beaton,  25  Texas  Supp.,  318 
Hild  V.  Linne,  45  Texas,  476;  Beddin  v.  Smith,  65  Texas,  26 
Green  v.  Chandler,  25  Texas,  158;  Bogers  v.  Blum,  56  Texas,  6 
Huffman  v.  Mulkey,  78  Texas,  560;  Estes  v.  Browning,  11  Texas 
237;  Secrest  v.  Jones,  21  Texas,  132;  Walker  v.  Emerson,  20  Texas, 
709;  Burkitt  v.  McDonald,  64  S.  W.  Bep.,  694;  Estell  v.  Cole, 
62  Texas,  696;  Kempner  v.  Heidenheimer,  65  Texas,  591;  Tom  v. 
Wollhoeffer,  61  Texas,  277;  Green  v.  Chandler,  25  Texas,  158; 
Kauffman  v.  Brown,  83  Texas,  47. 

The  vendor  of  land  has  no  power  to  rescind  a  sale  pt  land  for  the 
non-pa\Tnent  of  a  part  of  the  purchase  money  when  due,  unless  he 
is,  at  the  time  of  such  attempted  rescission,  the  owner  and  holder 
of  the  purchase  money  notes;  and  the  burden  of  proving  that  fact 
rests  upon  him,  or  the  person  claiming  under  such  rescission. 
Douglas  V.  Blount,  95  Texas,  396;  Summerhill  v.  Hanner,  27  Texas, 
227;  White  v.  Cole,  87  Texas,  500;  Farmers'  Loan  Co.  v.  Beckley, 
93  Texas,  272;  Bussell  v.  Kirkbride,  62  Texas,  457;  Hamblen  v. 
Folts,  70  Texas,  136;  Polk  v.  Kyser,  53  S.  W.  Bep.,  90;  Graham 
V.  West,  26  S.  W.,  921;  7  Am.  St.  Bep.,  95,  and  notes;  Jackson 
V.  Bradshaw,  57  S.  W.  Bep.,  878;  Bobertson  v.  Parrish,  39  S.  W. 
Bep.,  646;  Jackson  v.  Ivory,  30  S.  W.  Bep.,  717;  Crafts  v.  Daugherty, 
69  Texas,  480;  Foster  v.  Boss,  33  Texas  Civ.  App.,  615. 

T.  H.  McGregor  and  Hume,  Robinson  &  Hume,  for  appellee. 

BEESE,  Associate  Justice. — Susan  Evans,  joined  by  her  husband. 
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Chas.  I.  Evans^  brings  this  suit  in  trespass  to  {iry  title  against  S. 
S.  Ashe  to  recover  a  certain  tract  of  land  situated  in  Harris  County. 

The  plaintiffs'  petition  contains  the  usual  allegations  in  a  suit 
in  trespass  to  try  title.  Defendant  answered  by  plea  of  not  guilty, 
general  demurrer,  and  general  denial  and  special  pleas,  setting  up 
the  defenses  of  limitation  of  three,  five  and  ten  years,  and  stale  de- 
mand. The  case  was  tried  with  a  jury  and  a  verdict  and  judgment 
rendered  for  defendant,  from  which  plaintiffs   appeal. 

Mrs"  Evans  claims  title  as  sole  heir  of  A.  G.  Scogin,  who  died  in- 
testate in  1870,  and  whose  estate  was  administered  in  Brazos  County 
by  his  surviving  widow.  No  question  is  made  of  Mrs.  Evans'  heir- 
ship.    Her  claim  of  title  rested  upon  the  following  facts: 

One  Erastus  S.  Perkins  held  title  to  the  land  by  regular  chain 
of  title  from  the  sovereignty  down  to  liimself.  The  land  was  com- 
munity property  of  Perkins  and  his  wife,  Eunice  Perkins,  who  died 
in  1861,  leaving  surviving  her  one  child,  Henry  E.  Perkins,  son  of 
herself  and  Erastus  Perkins.  On  April  2,  1867,  Erastus  S.  Perkins 
executed  to  A.  G.  Scogin  the  following  deed  to  the  land  in  con- 
troversy : 

'The  State  of  Texas,       I 
County  of  Harris.  J 

"Know  all  men  by  these  presents,  that  I,  Erastus  S.  Perkins,  of 
the  County  of  Harris,  in  the  State  of  Texas,  in  consideration  of 
nine  thousand  dollars  to  me  paid  by  A.  6.  Scogin  of  the  County  of 
Harris,  in  the  State  of  Texas,  have  granted,  bargained,  sold  and 
released,  and  by  these  presents  do  grant,  bargain,  sell  and  release  un- 
to the  said  A.  G.  Scogin,  his  heirs  and  assigns,  the  following  de- 
scribed land  and  premises  lying  and  being  situated  in  the  State  of 
Texas  and  County  of  Harris,  to  wit:  All  my  right,  title,  interest 
and  claim  in  and  to  all  those  parts  of  lots  known  as  !N^os.  three  (3) 
and  six  (6)  on  the  Luke  Moore  league  of  land  which  lie  north  of 
Bray's  bayou,  or  situated  about  four  miles  from  the  city  of  Houston 
and  about  one  mile  from  the  town  of  Harrisburg,  and  which  said 
lots  has  been  for  the  past  two  years  known  as  Perkins'  farm,  and 
which  was  purchased  by  said  Perkins  from  Robert  Sharman  and 
Ingham  S.  Roberts,  the  parts  of  lots  three  (3)  and  six  (6)  spoken 
of  above  and  which  are  hereby  conveyed  is  all  of  those  which  lie 
north  of  Bra3r's  bayou,  embracing  the  house  and  improvements,  and 
which  parts  of  lots  contain  about  two  hundred  and  fifty  acres  of  land, 
more  or  less;  those  portions  of  said  lots  lying  south  of  Bray's  bayou 
are  not  conveyed;  and  a  lien  is  hereby  retained  upon  said  land 
hereby  conveyed  to  secure  the  payment  of  three  promissory  notes 
(bearing  date  with  this  deed  and  given  in  part  payment  therefor), 
each  for  the  sum  of  two  thousand  silver  dollars  of  the  coinage  of 
the  Republic  of  Mexico,  and  executed  by  said  Scogin  to  Erastus  S. 
Perkins,  and  payable  in  one,  two  and  three  years,  with  ten  percent 
interest  from  date,  together  with  all  and  singular  the  rights,  mem- 
bers, hereditaments  and  appurtenances  to  the  same  belonging  or  in 
any  wise  incident  or  appertaining. 
"To  have  and  to  hold,  all  and  singular,  the  premises  above  men- 
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tioned,  unto  the  said  A.  6.  Scogin,  his  heirs  and  assigns  forever. 
And  I  do  hereby  bind  myself,  my  heirs,  executors  and  administrators, 
to  warrant  and  forever  defend  all  and  singular  the  said  premises 
unto  the  said  A.  G.  Seogin,  his  heirs  and  assigns,  against  every  per- 
son whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part 
thereof. 

"Witness  my  hand,  Houston,  this  day  of  April  the  second  in  the 
year  A.  D.,  1867. 

E.  S.  Perkins. 
Witness : — 

Henry  E.  Perkins, 
James  Masterson.*' 

This  instrument  was  proven  for  record  and  recorded  the  day  of 
its  date.  At  the  same  time,  on  the  back  of  the  foregoing  deed,  there 
was  written  and  duly  executed  by  Henry  E.  Perkins  the  following 
instrument : 


"The  State  of  Texas 


"County  of  Harris.  } 

"For  and  in  consideration  of  the  sum  of  one  dollar  to  me  in  hand 
paid  by  said  A.  G.  Seogin,  I  hereby  convey  and  quitclaim  all  my 
right,  title,  interest  and  claim  in  and  to  the  property  described  on 
the  reverse  side  of  this  deed. 

"W^itness  my  hand  this day  of  March,  A.  D.,  1867. 

Henry  E.  Perkins." 


This  instrument  was  acknowledged  for  record  on  the  day  of  the 
date,  and  of  the  proof  for  record,  of  the  former  instrument,  before 
the  same  officer,  and  on  the  same  day  was  duly  recorded,  the  record 
of  the  latter  deed  following  immediately  the  record  of  the  former. 

Seogin  went  into  possession  of  the  land,  making  his  residence 
thereon,  upon  the  execution  of  the  deed,  and  remained  there  until 
some  time  in  December  of  the  same  year,  when  he  removed  with  his 
family  to  Bryan  in  Brazos  County  where  he  bought  a  home  and 
engaged  in  the  business  of  construction  of  the  H.  &  T.  C.  Railroad, 
and  neither  he  nor  any  of  his  family  ever  returned  to  the  land,  ex- 
cept a  casual  visit  which  Mrs.  Evans  claimed  to  have  made  in  April, 
1868.  It  is  claimed,  however,  by  appellants  that  when  Seogin  left 
in  December,  1867,  he  left  a  tenant  on  the  premises  who  remained 
until  April,  1868. 

Appellants  in  offering  their  testimony  in  chief  proved  only  the 
former  possession  of  Seogin  and  the  heirship  of  Mrs.  Evans,  relying 
upon  such  former  possession  for  recovery,  until  rebutted  by  evidence 
of  title  in  appellee,  but  upon  evidence  of  such  title  having  been  of- 
fered, appellants  introduced  in  evidence  the  deeds  to  Seogin  herein 
referred  to. 

Appellee  deraigns  title  from  and  under  a  sale  and  conveyaftce  by 
tlie  administrator  of  the  estate  of  Erastus  Perkins  made  in  1879  to 
George  C.  Davis  and  Stephen  E.  Spence.  To  avoid  the  effect  of  the 
deed   from   Erastus   Perkins   and   from   Henry   E.    Perkins,   his   son. 
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appellee  contends,  and  introduced  evidence  to  show,  that  Scogin, 
not  desiring  to  keep  or  pay  for  the  land,  and  being  dissatisfied  with 
his  bargain,  abandoned  it  in  December  after  his  purchase  in  April, 
1867,  and  that  the  purchase  money  notes  were  never  paid;  that 
thereupon  Erastus  Perkins  elected  to  rescind  the  trade,  or  it  was 
agreed  between  them  that  it  should  be  rescinded,  and  Perkins  took 
possession,  which  he  retained  until  his  death  in  1872;  that  it  was 
inventoried  by  his  administrator  in  1875,  and  that  the  sale  by  his 
administrator  conveyed  good  title. 

It  was  conceded  that  one  Holliday,  who,  as  the  surviving  husband 
of  one  of  the  daughters  of  Scogin,  owned  an  undivided  interest  of 
one-fifteenth  in  the  land,  if  appellants'  contentions  are  sound,  was 
barred  of  any  right  of  recovery  by  the  statute  of  limitations.  By 
reason  of  her  coverture  there  was  no  bar  of  Mrs.  Evans'  right. 

When  appellee  bought  in  1879,  no  one  was  on  the  land.  He  im- 
mediately, or  very  soon  after  his  purchase,  began  to  make  use  of  the 
land  by  cutting  wood  off  of  it,  both  for  his  own  use  and  for  sale; 
built  cabins  on  it  for  wood-choppers,  who  lived  on  it  until  1886,  when 
he  opened  a  field  and  built  a  log  house,  which  was  occupied  by  a 
tenant  until  1892,  when  he  built  a  frame  house  and  other  outhouses 
and  improvements  and  enclosed  the  land.  There  appears  to  have 
been,  if  not  continuous  actual  possession  and  occupancy  by  appellee 
since  his  purchase  in  1879,  at  least  such  actual  possession  and  oc- 
cupancy for  a  larger  portion  of  the  time,  and  actual  and  continuous  use 
and  active  assertion  of  ownership  all  of  the  time.  No  claim  or  as- 
sertion of  ownership  was  ever  made  by  appellants,  or  any  one  else 
claiming  under  Scogin,  from  the  time  of  his  leaving  the  premises  in 
December,  1867,  or  at  least  not  later  than  April,  1868,  up  to  which 
time  appellants  claim  Scogin  had  a  tenant  on  the  land,  until  about 
the  time  of  the  filing  of  this  suit  in  December,  1904.  No  direct 
proof  was  made  as  to  the  payment  or  non-payment  of  the  notes 
given  by  Scogin  for  the  land.  Proceeding  now  to  the  assignments 
of  error. 

By  the  first  assignment  appellants  complain  of  the  action  of  tlie 
trial  court  in  refusing  to  instruct  the  jury  to  return  a  verdict  for 
plaintiffs  for  fifteen-sixteenths  of  the  land.  The  first  proposition 
under  this  assignment  is,  that  no  vendor's  lien  arose  from  the  trans- 
action between  E.  S.  Perkins  and  A.  G.  Scogin,  because  the  de- 
ferred consideration  recited  in  the  deed,  is  the  delivery  of  "six  thou- 
sand silver  dollars  of  the  coinage  of  the  Eepublic  of  Mexico."  If 
it  were  material  to  the  decision  of  this  question,  it  is  at  least  doubt- 
ful whether  an  equitable  or  implied  vendor's  lien  would  not  have 
existed  to  secure  the  performance  of  the  contract  to  pay  "six  thou- 
sand silver  dollars  of  the  coinage  of  the  Republic  of  Mexico"  as 
the  purchase  money  of  the  land,  in  the  absence  of  the  express  lien 
retained  in  Perkins'  deed  to  Scogin.  (Dissenting  opinion  of  Stone, 
C.  J.,  in  Parrish  v.  Hastings,  102  Ala.,  414;  48  Am.  St.  Rep.,  50, 
citing  authorities;  Howe,  Receiver  v.  Harding,  76  Texas,  17;  Bradley 
V.  Bosley,  1  Barb.  Ch.,  125;  Deason  v.  Taylor,  53  Miss.,  700.) 

In  a  suit  upon  these  notes  or  obligations  given  by  Scogin,  if 
there   had   been   no   express   lien   reserved,   we   can   see   no   inherent 
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difficulty  in  establishing  the  value  of  Mexican  silver  dollars,  and 
declaring  and  foreclosing  the  vendor's  lien.  We  think  a  distinction 
can  very  well  be  made  between  such  a  case  as  is  here  presented 
and  cases  in  which  the  consideration  for  the  conveyance  of  land 
is,  for  instance,  the  support  and  maintenance  of  the  vendor  by  the 
vendee,  as  in  the  case  of  Peters  v.  Tunell,  (43  Minn.,  473)  and 
McCandlish  v.  Keen  (13  Gratt.  615),  or  where  the  vendee  was  to 
build  a  house  for  the  vendor  on  another  tract,  combined  with  other 
complicated  stipulations,  as  in  Hiscock  v.  Norton  (42  Mich.,  321), 
or  even  where  the  consideration  is  the  delivery  of  so  many  pounds 
of  cotton,  no  particular  grade  of  cotton  being  stipulated,  as  in  Harris 
V.  Hanie  (37  Ark.,  348).  In  this  case  it  is  said  that  the  implied 
lien  would  not  exist  where  there  is  "the  introduction  of  such  schemes 
by  the  parties,  and  their  blending  of  bargainings  in  such  way  as  to 
disable  the  court  from  ascertaining  and  defining  with  any  certainty 
the  present  amount  in  money,  or  identifying  the  charge  sought  to  be 
enforced/'  But  it  is  not  necessary,  we  think,  to  decide  whether, 
in  the  present  case,  if  no  lien  had  been  expressly  reserved,  the  im- 
plied vendor's  lien  would  exist. 

In  all  of  the  cases  cited  by  appellants  in  support  of  the  proposi- 
tion advanced  by  them  there  is  implied  a  clear  distinction  of  cases 
where  an  express  lien  is  retained.  The  court  says  in  Harris  v.  Hanie, 
supra,  ''Whilst  courts  of  equity  will  create  the  lien  for  amounts 
which  are  liquidated,  they  decline  the  double  task  of  liquidating 
the  damages  and  then  declaring  a  lien  in  favor  of  parties  who 
have  not  reserved  one  in  the  deed."  In  the  case  of  Whiteley  v. 
Central  Trust  Co.,  (76  Fed.  Bep.,  74),  cited  by  appellants,  the  con- 
sideration was  held  to  be  of  too  complicated  a  nature  to  afford  a 
basis  of  the  implied  lien,  but  the  court  quotes  from  Dayton,  X.  & 
B.  Railroad  Co.  v.  Lewton,  (20  Ohio  St.,  401) :  "It  may  be  that  this 
equity  of  the  defendant  in  error  is  not,  technically,  what  is  com- 
monly called  a  'vendor's  lien'  inasmuch  as  the  legal  title  has  not 
been  conveyed  by  him  to  the  purchaser.  It  is,  however,  at  least 
as  strong  a  hold  upon  the  property  sold  as  the  lien  of  a  vendor 
after  title  conveyed;  for  here  not  only  is  an  equity  retained  by  the 
vendor  in  the  property  sold,  to  the  extent  of  the  unpaid  purchase 
money,  but  the  legal  title  is  also  retained  by  him  as  additional  se- 
curity. It  can  not  be  said  in  this  case  that,  'from  the  nature  and 
objects  of  this  sale,  the  vendor  did  not  intend  to  rely  upon  the 
thing  sold  as  security  for  his  payment.'  Retaining  the  legal  title  is 
very  strong,  if  not  conclusive,  evidence  that  he  did  intend  to  rely 
upon  it  as  security.  The  presumption,  however,  in  all  cases,  even 
where  the  vendor  conveys  the  legal  title,  is  that  he  intends  to  rely 
upon  the  property  sold  as  security.  And  before  this  abandonment 
or  waiver  of  such  security  can  be  found,  it  must  be  shown  that  he 
did  not  intend  to  rely  upon  it,"  and  distinguishing  this  case  from 
the  one  before  it,  the  court  adds:  "Prom  the  fact  that  the  vendor 
had  retained  the  legal  title  it  is  very  clear  that  the  Ohio  Court  did 
not  have  the  question  now  presented  in  this  case." 

Appellants  contend  that,   although  the  4?ontract  lien  may  be  en- 
forced as  a  lien,  inasmuch  as  from  the  nature  of  the  consideration 
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the  implied  vendor^s  lien  would  not  exist,  in  the  absence  of  the 
express  lien  reserved,  the  superior  legal  title  does  not  remain  in  the 
vendor  until  the  purchase  money  is  paid.  This  contention  is  not 
sound.  Whether  the  purchase  money  be  payable  in  Mexican  silver 
dollars,  or  other  commodity,  the  express  reservation  of  the  vendor's 
lien  upon  the  land  to  secure  such  payment  leaves  the  superior  legal 
title  in  the  vendor  until  the  purchase  price  is  discharged,  and  all 
the  consequences  flowing  from,  and  inhering  in,  a  sale  for  legal 
tender  money,  inhere  in  and  flow  from,  this  contract  wherein  the 
purchase  money  is  six  thousand  silver  dollars  of  the  coinage  of  the 
Bepublic  of  Mexico.  What  these  consequences  are  has  been  settled 
by  a  long  line  of  decisions  in  this  State.  In  such  case,  the  vendor, 
upon  failure  to  pay  the  purchase  money,  or  discharge  the  obligation, 
the  consideration  of  the  sale,  may  rescind  the  sale,  and  take  posses- 
sion, of  the  land,  or  sell  it  to  another. 

Such,  we  think,  was  the  nature  of  the  contract  here.  It  was  not 
necessary,  as  stated  by  appellants  in  their  second  proposition,  that  an 
instrument  of  writing  should  have  been  signed  by  Scogin  to  divest  his 
title.  He  had  no  title  except  one  conditioned  upon  the  discharge  of 
his  obligation  for  the  purchase  money.  It  would  be  a  waste  of  time 
to  multiply  authority  upon  this  proposition.  Farmers'  Loan  & 
Trust  Co.  V.  Beckley,  93  Texas,  274;  Burgess  v.  Millican,  50  Texas, 
401;  Hale  v.  Baker,  60  Texas,  217.  This  right  of  rescission  can 
only  be  exercised  when  the  purchase  money,  or  a  part  thereof,  is 
unpaid,  and  the  notes  are  held  by  the  vendor  or  by  some  one  to 
whom  he  has  transferred  them  together  with  his  superior  legal  title. 

In  this  connection,  by  the  third  proposition  under  the  first  as- 
signment of  error,  the  point  is  presented  that  there  was  no  proof  that 
the  notes  were  unpaid,  and  that  in  the  absence  of  such  evidence  the 
presumption  obtains,  after  the  lapse  of  such  a  length  of  time,  that 
they  have  been  paid.  It  is  further  contended  by  the  appellants,  under 
their  third  assignment  of  error,  that  the  court  erred  in  charging 
the  jury  that  the  burden  of  proof  was  upon  appellants  to  show  that 
the  purchase  money  notes  were  paid.  If  Perkins  was  asserting  his 
right  to  recover  the  land  upon  his  superior  title  against  Scogin,  who 
had  remained  in  possession,  there  is  no  question  that  the  presump- 
tion would  be  as  contended  by  appellants;  but  if,  as  the  evidence 
tended  to  show,  and  was  sufiicient  to  show,  Scogin  abandoned  the 
premises  after  a  few  months  occupancy,  and  no  assertion  of  title  or 
claim  of  owTiership  was  ever  afterwards  made  by  him  or  any  one 
holding  or  claiming  title  under  him,  for  nearly  forty  years,  and 
Perkins,  shortly  after  such  abandonment  went  into  possession,  and 
those  claiming  under  him  have  been  ever  since  in  possession,  claim- 
ing such  title  as  could  only  exist,  upon  the  ground  of  a  rescission 
of  the  sale  by  Perkins,  in  a  suit  by  Scogin's  heirs,  after  such 
lapse  of  time,  against  the  appellee  claiming  title  under  Perkins,  and 
himself  in  possession  under  such  title  for  twenty-five  years  before 
the  assertion  of  such  claim,  we  think  that  the  presumption  shifted 
from  appellee  to  appellants.  The  burden  of  showing  that  the  pur- 
chase money  was  not  paid  was  sufficiently  met  by  the  presumption 
arising   from   the   long   exercise   of   such   rights    as    could    properly 
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exkt  only  upon  the  non-payment  of  the  purchase  money,  and  the 
burden  would  be  upon  appellants  to  rebut  such  presumption.  Other- 
wise a  vendee  could  allow  the  vendor  to  take  possession,  the  pur- 
chase money  being  unpaid,  make  no  movement  that  would  indicate 
that  his  right  to  do  so  was  denied  or  questioned,  and  after  time 
had  destroyed  all  evidence  as  to  this  fact,  successfully  assert  his 
title.  The  presumption  of  payment  where  the  vendee  has  remained 
in  possession  for  a  long  time,  without  any  assertion  of  his  superior 
title  by  the  vendor,  rests  upon  the  failure  on  the  part  of  the  vendor 
to  assert  his  claim  against  the  vendee  in  possession.  For  a  like 
reason,  the  failure  of  the  vendee  to  assert  his  claim  for  such  a  length 
of  time  agaiuEH;  the  vendor  and  those  claiming  under  him  in  pos- 
session, should  carry  a  presumption  of  non-payment.  In  either  case 
the  presumption  is  against  the  party  who  .has  by  his  silence  and 
inaction  acquiesced  in  the  assertion  of  the  hostile  claim.  There  is 
nothing  in  the  decisions  cited  by  appellants  holding  that  after  a 
long  lapse  of  time  it  will  be  presumed  that  the  purchase  money  has 
been  paid,  inconsistent  with  the  conclusions  here  announced.  They 
are  all  cases  in  which  the  vendor  sues  the  vendee  in  possession. 

Erastus  Perkins,  by  his  will  executed  in  1868,  left  all  of  his  estate 
to  Ann  W.  Perkins,  daughter  of  his  son,  Henry  E.  Perkins.  Henry 
E.  Perkins,  by  his  will  executed  in  1872,  left  all  of  his  estate  to 
Ann  W.  Perkins,  his  wife.  He  died  July  20,  1873.  Ann  W.  Perkins 
died  May  23,  1873,  leaving  a  will  by  which  all  of  her  estate  was 
devised  to  her  husband,  Henry  E.  Perkins.  On  September  1,  1873, 
A.  S.  Eichardson  was  appointed  administrator  of  the  three  estates. 
The  property  in  controversy  was  not  entered  upon  the  original  in- 
ventory, but  in  December,  1875,  the  administrator  submitted  what 
he  styles  an  annual  report  in  which  he  reports,  as  not  having  been 
theretofore  mentioned,  as  the  property  of  the  estate  of  E.  S.  Perkins, 
"a  tract  of  land  part  of  the  Perkins  farm  on  Bray's  bayou,  in 
Harris  County,  at  one  time  sold  to  A.  G.  Scogin,  now  deceased,  which 
sale  was  subsequently  canceled,  etc.,  say  two  hundred  and  fifty  acres, 
part  of  the  Luke  Moore  league  in  Harris  County,  valued  at  ten 
dollars  per  acre."  The  land  was  regularly  appraised  by  appraisers 
at  that  price.  There  appeared  in  the  original  inventory  a  tract  of 
one  hundred  and  fifty-four  acres  of  land  on  the  south  side  of  Bray's 
bayou,  part  of  Luke  Moore  and  Jacob  Thomas  surveys,  appraised  at 
$1500.  In  February,  1879,  the  heirs  of  Erastus  S.  Perkins,  who 
were  also  the  sole  heirs  of  Ann  W.  and  Henry  E.  Perkins,  peti- 
tioned the  Probate  Court  for  an  order  to  the  administrator  to  sell 
all  of  the  property  of  said  estates  for  the  pavment  of  debts,  which 
was  done.  The  administrator  reported  the  sale,  among  other  prop- 
ertv,  of  "one  hundred  and  fiftv-four  acres  of  the  Luke  Moore  and 
Jacob  Thomas  tract"  at  five  cents  per  acre,  which  sale  was  disap- 
proved by  the  court,  and  the  administrator  ordered  to  resell  on  the 
first  Tuesday  in  September,  1879.  On  the  26th  of  July,  1879, 
the  administrator  was  ordered  to  sell  on  the  first  Tuesday  in  Sep- 
tember, 1879,  the  two  hundred  and  fifty  acres,  "part  of  the  Perkins 
farm  on  Bray's  bayou,  Harris  County,  in  the  lower  half  of  the  Luke 
Moore  league."     On  September  15,  1879,  the  administrator  reported 
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the  sale  of  "four  hundred  acres,  part  of  the  Luke  Moore  and  Jacob 
Thomas  leagues/*  which  sale  was  duly  approved  on  September  25, 
1879.  Tliis  four  hundred  acres  must  be  taken  to  embrace  the  two 
hundred  and  fifty  acres  ordered  to  be  sold  July  26,  and  the  one 
hundred  and  fiftyrfour  acres  ordered  to  be  resold,  both  sales  being 
ordered  to  be  made  on  the  same  day,  the  two  tracts  constituting 
one  body  of  land.  Under  these  orders  the  administrator  sold  and 
conveyed  to  George  C.  Davis  and  Stephen  E.  §pence  the  said  four 
hundred  acres,  which  included  the  land  in  controversy. 

Appellants  challenge  this  sale  and  the  conveyances  thereunder  as 
void  on  the  grounds  that  the  administrator  had  no  jurisdiction  to 
sell,  tlie  property  never  having  been  inventoried,  that  there  was  no 
proper  order  of  sale,  and  that  the  deed  is  void  for  want  of  descrip- 
tion. None  of  these  objections  are  tenable.  The  reference  to  the 
location  of  the  land  on  Bray's  bayou,  that  it  was  a  part  of  the 
Perkins  farm,  and,  as  to  the  two  hundred  and  fifty  acres,  that  it 
was  the  tract  previously  sold  to  Scogin,  with  evidence  that  Perkins 
only  owned  this  four  hundred  acres  on  Bray's  bayou,  part  of  it  lying 
north  and  part  south  of  the  bayou,  was,  we  think,  such  descrip- 
tion as  would  serve  to  identify  the  land.  (Herman  v.  Likens,  90 
Texas,  448.) 

If,  however,  the  sale  was  void,  the  effect  would  be  that  such  title 
as  was  attempted  to  be  conveyed  would  still  be  in  the  estate  and 
heirs  of  Perkins,  and  would  not  assist  appellants  in  their  right  of 
recovery,  unless  they  were  entitled  to  recover  under  the  prior  pos- 
session of  Scogin.  Under  the  facts  stated  as  to  this  prior  posses- 
sion, continued  for  only  a  few  months  and  then  abandoned,  without 
any  assertion  of  right  or  claim  of  ownership  for  thirty-six  years, 
we  do  not  think  that  appellants  were  entitled  to  recover  upon  it. 
This  leaves  them  with  the  right  to  recover  only  upon  the  strength 
of  their  title  under  the  deed  to  Scogin,  and  if  under  the  evidence 
the  title  asserted  by  Perkins  and  his  administrator  is  superior  to 
such  title  of  appellants,  they  can  not  recover  whether  or  not  the 
administrator's  deed  conveyed  good  title.  The  second  assignment  of 
error  presenting  objections  to  the  introduction  of  the  administrator's 
deed  in  evidence  is  overruled. 

The  third  assignment  of  error  assails  the  charge  of  the  court  that 
"the  instrument,  or  two  instruments  upon  the  same  sheet,  one  signed 
by  E.  S.  Perkins  and  witnessed  by  Henry  E.  Perkins,  the  other  signed 
by  Henry  Perkins,  was  or  were  in  law  a  deed  from  Erastus  Perkins 
to  A.  G.  Scogin  to  the  tract  of  land  of  which  the  land  in  controversy 
is  a  part,  and  the  legal  effect  of  the  same  was,  by  reason  of  a  re- 
tention of  a  lien  thereon  for  the  unpaid  purchase  money,  to  leave 
the  superior  title  in  E.  S.  Perkins,  and  to  vest  A.  G.  Scogin  with 
such  character  of  title  as  that,  in  order  to  enable  plaintiff,  his  heir, 
to  recover  the  land  upon  it  in  this  action,  she  is  required  to  show 
by  a  preponderance  of  the  evidence  that  the  balance  of  the  purchase 
money  has,  in  fact,  been  paid,  as  the  title  did  not  vest  in  Scogin 
or  his  heirs,  until  the  purchase  money  was  paid."  The  ol)jections 
to  the  latter  part  of  this  charge,  as  to  the  burden  of  proof  upon  the 
Vol.  L.  Civil— 6. 
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issue  of  payment  or  non-payment  of  the  purchase  money,  have  been 
heretofore  disposed  of. 

It  is  contended  by  appellants,  that  the  effect  of  the  quitclaim  deed 
of  Henry  Perkins,  at  least,  was  to  vest  in  Scogin  the  absolute  title 
to  one-half  of  the  land,  the  land  being  community  property  of 
Erastus  Perkins  and  his  wife,  mother  of  Henry  Perkins,  who  was 
the  only  child.  We  have  seen  that  the  property  was  in  fact  com- 
munity property,  that  Mrs.  Perkins  died  in  1861,  leaving  Henry 
Perkins  sole  issue  of  the  marriage.  The  deed  of  E.  S.  Perkins  was 
not  a  mere  quitclaim,  but  a  conveyance  of  the  land,  (Garrett  v. 
Christopher,  74  Texas,  453),  and  the  lien  was  reserved  upon  the 
entire  premises  to  secure  the  purchase  money  due  for  the  entire 
premises.  If  appellants*  contention  be  true,  E.  S.  Perkins  sold  and 
conveyed  only  his  half  interest  for  nine  thousand  dollars,  and  H.  E. 
Perkins  conveyed  his  half  for  the  nominal  consideration  of  one  dol- 
lar. The  deed  of  H.  E.  Perkins  was  executed  on  the  back  of  the 
deed  from  E.  S.  Perkins,  at  the  same  time,  acknowledged  at  the 
same  time  and  recorded  at  the  same  time.  E.  S.  Perkins  having 
conveyed  the  entire  estate,  so  far  as  he  could  do  so,  the  instrument 
executed  by  H.  E.  Perkins  must  be  taken  as  only  confirmatory  of  his 
father's  deed,  and  the  two  instruments  taken  together  as  the  joint 
deed  of  the  parties  for  the  consideration  named,  which  was  to  be 
paid  to  E.  S.  Perkins,  and  for  which  a  lien  on  the  entire  premises 
was  retained  in  his  favor. 

Mrs.  Perkins  died  in  1861,  the  war  intervened,  by  reason  of  which 
business  of  all  kinds  was  interrupted,  so  that  in  1867,  when  this 
deed  was  executed,  it  is  reasonable  to  conclude  that  there  existed 
a  necessity  for  the  sale  of  this  land  for  the  payment  of  community 
debts.  That  Scogin  understood  that  his  failure  to  pay  the  purchase 
money  authorized  a  rescission  of  the  sale  as  to  the  entire  tract, 
is  abundantly  shown  by  his  abandonment  of  the  premises  and  by 
the  entire  failure  afterwards,  of  either  him  or  his  heirs,  to  assert 
any  title  to  the  whole  or  any  part  of  the  land.  According  to  ap- 
pellants' contention  he  had  an  absolute  and  unconditional  title  to 
one-half  of  the  land  upon  which  he  owed  nothing,  and  upon  which 
there  was  no  lien.  It  is  clear  that  Scogin  himself  did  not  so  un- 
derstand it.    The  third  assignment  is  overruled. 

There  was  no  error  in  that  portion  of  the  charge  set  out  in  the 
fourth  assignment.  The  charge  is  as  follows:  "The  defendant  claims 
that  under  the  circumstances  of  the  case,  a  cancellation  of  the  con- 
tract or  purchase  may  be  presumed.  Upon  this  point  you  are  in- 
structed, that  if  you  believe  that  such  cancellation  of  the  contract 
is  consistent  with  the  other  facts  and  circumstances  in  evidence, 
you  will  be  authorized  to  presume  a  cancellation,  and  you  are  not 
necessarily  restricted  to  what  may  fairly  be  supposed  to  have  oc- 
curred, but  rather  to  what  may  have  occurred  and  what  seems  re- 
quisite to  quiet  the  title  of  those  in  possession  of  the  land.  The 
presumption  of  cancellation,  if  such  you  presume,  is  not  conclusive, 
but  is  prima  facie  and  subject  to  be  rebutted  by  other  facts  and  cir- 
cumstances in  evidence. 

"If  there   was   a  cancellation   of   the  trade,   it   was   not   necessary 
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that  the  same  should  have  been  reduced  to  writings  as  the  same^  if 
there  was  such,  could  have  been  made  by  verbal  agreement  between 
Perkins  and  Scogin,  or  between  Perkins'  administrator  and  Scogin, 
or  between  Perkins'  administrator  and  Soogin's  administrator/' 

It  is  not  an  unreasonable  presumption  from  the  facts  in  the  record 
that  the  rescission  of  the  sale  and  taking  possession  of  the  land 
by  Perkins  was  agreed  to  or  acquiesced  in  by  Scogin  and  by  those 
claiming  under  him  including  his  widow  who  administered  upon 
his  estate.  It  appears,  in  addition  to  the  other  evidence  hereto- 
fore referred  to,  that  this  land  was  never  inventoried  as  part  of  his 
estate. 

What  has  been  said  disposes  of  the  fifth  assignment  of  error. 
Under  the  circumstances  herein  detailed,  in  a  suit  by  the  heir  of 
Scogin  against  appellee  in  possession,  daiming  under  Perkins,  after 
this  lapse  of  time,  the  burden  would  be  upon  appellants  to  show 
that  the  notes  were  paid,  or  that  Perkins  had  transferred  them  be- 
fore he  exercised  the  right  of  rescission.  Long  acquiescence  in  this 
act  of  rescission,  until  everybody  connected  with  the  transaction 
or  likely  to  know  anything  about  it  was  dead,  authorizes  such  a  pre- 
sumption that  the  title  claimed  and  possession  exercised  by  Perkins 
and  acquiesced  in  by  Scogin  and  his  administrator  and  heirs,  was  a 
rightful  title  and  possession.  It  was  not  necessary  to  show  that 
Perkins  gave  Scogin  notice  of  his  right  to  rescind  which  was  promptly 
exercised,  after  the  occasion  therefore  arose. 

The  charge  complained  of  in  the  sixth  assignment  of  error,  is,  in 
substance,  identical  with  a  charge  approved  by  the  Court  of  Civil 
Appeals  in  Staley  v.  Stone,  (92  S.  W.  Rep.,  1020),  in  which  a  writ 
of  error  was  denied  by  the  Supreme  Court.    The  charge  is  as  follows : 

"You  will  consider  the  question  whether  the  trade  for  the  land  was 
canceled,  and  his  right  thereunder  surrendered  by  Scogin,  and  in  pass- 
ing upon  this  question  you  will  take  into  consideration  the  actions  of 
S^gin,  his  declaration,  if  any  you  believe  he  made,  the  time  when 
he  left  the  land,  the  lapse  of  time  that  has  passed  since  that  time, 
his  ability  or  inability  to  pay,  as  the  same  is  revealed  by  the  evi- 
dence, the  assertion  or  non-assertion  of  right  by  him  or  those  claiming 
under  him,  the  assertion  of  right,  if  any,  by  others  claiming  under 
Perkins,  the  action  of  Perkins's  administrator  in  inventorying  the 
land  as  a  part  of  his  estate,  and  the  sale  of  it  by  the  administrator, 
and  all  the  facts  and  circumstances  which  will  throw  light  upon 
the  question;  and  if  you  believe  from  all  the  facts  and  circumstances 
that  the  trade  was  canceled,  or  that  Scogin  abandoned  the  property, 
you  will  find  for  the  defendant." 

The  charge  was  not  upon  the  weight  of  the  evidence  and,  taken  in 
connection  with  the  two  preceding  paragraphs,  gave  the  jury,  we 
think,  the  correct  rules  of  law,  applicable  to  the  facts,  by  which  to 
determine  the  issue  of  cancellation  or  rescission. 

What  has  been  said  disposes  also  of  the  remaining  assignments  of 
error,  which  are  without  merit. 

We  ilJad  no  error  in  the  judgment  and  it  is  affirmed* 
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ON  MOTION  TO  CORRECT  FINDINGS  OF  FACTS  AND  TO  PASS  UPON  ISSUES. 

In  the  opinion  in  this  case  it  is  stated  that  the  property  in  ques- 
tion was  not  inventoried  by  the  administratrix  of  Scogin's  estate. 
We  desire  to  correct  this  finding.  Tlie  evidence  does  not  show  whether 
or  not  it  was  so  inventoried. 

Appellants  ask  us  to  correct  the  finding  of  fact,  as  stated  by  them 
in  this  motion,  "that  Perkins  only  owned  this  four  hundred  acres 
of  land  on  Bray's  bayou,  part  of  it  lying  north  and  part  of  it  south 
of  the  bayou.'*  We  did  not  find  this,  as  a  fact,  but  merely  stated 
that  there  was  evidence  showing  the  fact,  and  so  there  is.  The  in- 
ventory of  the  estates  of  H.  E.,  E.  S.  and  A.  W.  Perkins,  supported 
by  the  a£5davit  of  the  adminiBtrator  that  it  cfntains  a  list  of  all  of 
his  property,  embraces  one  hundred  and  fifty-four  acres  of  the  Luke 
Moore  league  on  Bra3r's  bayou,  and  a  supplemental  inventory  em- 
braces two  hundred  and  fifty  acres  of  the  league.  N"o  other  land  on 
Bray's  bayou  belonging  to  the  estate  is  shown.  This  at  least,  is  evi- 
dence that  Perkins  owned  no  other,  and  this  evidence,  not  contro- 
verted, would  authorize  the  finding  that  it  was  a  fact. 

In  deference  to  the  request  of  counsel  we  will  pass  upon  certain 
propositions  under  his  assignments  of  error,  which  we  omitted  to 
do  as  unnecessary  to  a  decision  of  the  case. 

The  fact  that  there  were  conflicting  claims  to  the  land,  if  in 
fact  there  were  such  conflicting  claims,  at  the  time  of  the  sale  by 
the  administrator  of  Perkins,  did  not  affect  the  right  of  the  ad- 
ministrator to  sell. 

Whether  the  death  of  Scogin  revoked  the  right  of  Perkins  to  re- 
scind is  not,  we  think,  material.  The  evidence  shows  conclusively  to 
our  minds  a  voluntary  abandonment  of  the  land  and  agreement  to 
rescind  the  sale,  on  the  part  of  Scogin. 

The  third  assignment  of  error  complains  of  a  charge  of  the  court 
in  the  latter  part  of  which  the  jury  are  told  that  appellants  are 
required  to  show  by  a  preponderance  of  the  evidence  that  the  balance 
of  the  purchase  money  was  paid.  The  proposition  is  stated  under 
this  assignment  that,  "A  charge  which  is  conflicting  and  contra- 
dictory in  its  different  parts,  is  calculated  to  mislead  the  jury  and  is 
erroneous."  In  support  of  the  proposition,  reference  is  made  to  the 
following  paragraph  of  the  charge,  following  that  objected  to: 

'TVliat  the  facts  are  as  to  the  question  of  payment,  and  as  to 
the  question  of  cancellation  of  the  trade,  or  abandonment  of  the 
property  concerning  which  you  will  be  hereafter  instructed,  is  for 
you.  to  say  as  you  are  the  sole  and  exclusive  judges  of  the  facts 
proved,  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses. 
The  burden  of  proof  upon  these  points  is  upon  the  defendants." 

This  charge  follows  immediately  the  instruction,  that,  upon  the 
matter  of  payment,  ^^the  burden  of  proof  was  upon  the  plaintiff, 
as  the  title  did  not  vest  in  Scogin  until  the  purchase  money  was 
paid."  It  is  clear  to  us  that  the  court  intended  by  that  portion  of 
the  charge  claimed  to  be  in  conflict  with  this  instruction,  that  upon 
the  facts  of  cancellation  or  abandonment  the  burden  of  proof  was 
upon  the  defendantSi  and  that  the  jury  must  have  so  understood. 
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However,  if  appellants  are  right  in  their  contention  we  do  not  think 

that  the  error  was  or  could  have  been  prejudicial  to  them.     Upon 

the  question  of  payment  or  nonpayment  by  Scogin  of  the  purchase 

money  there  was  no  direct  evidence.     It  is  unreasonable  to  suppose 

that  he  paid  it  or  any  part  of  it,  except  the  cash  recited  in  the 

deed,  before  his  death,  as  the  first  note  was  not  then  due.     That 

his  administratrix  or  his  heirs  should  have  paid  it  afterwards  and 

then,  after  such  payment,  failed  for  thirty  years  and  more  to  assert 

any  claim  to   the  land,  during  a  great  part   of  which  time  it  was 

actually   occupied   by   persons   claiming   under   Perkins,    and    during 

all  of  which  time  there  was  active,  open  and  notorious  assertion  of 

the  hostile  claim,  is  not  reasonably  conceivable.     Every  circumstance 

leads  irresistibly  to  the  conclusion  that  the  balance  of  the  purchase 

money  was  never  paid.     So,  whether  the  burden  of  proof  upon  this 

point  was  placed  upon  pliantiff  or  defendant  was  immaterial,  and  the 

chai^ges  referred  to,  if  in  fact  contradictory,  and  so  understood  by  the 

jury,  could  not  have  prejudiced  appellants. 

Affirmed. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Bailroad  Company  et  al.  v.  W.  H. 

BoBERTS   et   al. 
Decided  April  1,   1908. 

1. — Eridenoe-— Opinion — ^Valne— Ordinary  Care. 

A  witness  cannot  be  permitted  to  testify  as  to  what  would  have  been  the 
Talue,  at  their  destination,  of  live  stoclc  shipped  by  rail,  if  they  had  been 
transported  within  a  reasonable  time  and  with  ordinary  care,  the  answer  in- 
volving his  opinion  as  to  what  would  constitute  ordinary  care.  Following 
ruling  herein  on  certified  question,  101  Texas,  418. 

3.— Eridenee — ^Usnal  Time — ^Besponsiye  Answer. 

A  witness  who  had  stated  that  he  knew  the  usual  time  for  transporting 
cattle  by  rail  between  certain  points,  in  answer  to  the  question  "What  is  it?" 
gave  the  time  in  hours,  and  also  stated  the  best. time  ever  made  with  his  ship- 
ment and  the  time  taken  on  some  other  occasions.  Held,  that  the  answer  as  to 
the  time  of  such  particular  shipments  was  not  irresponsive,  and  was  admissible. 

8.— Beilnitioni — Ordinary  Care— Beasonable  Time. 

See  definition  of  ordinary  care  held  not  improper,  though  difTering  from 
the  usual,  and  therefore  preferable,  form  of  statement.  Reasonable  time  held 
to  be  a  term  not  needing  definition. 

4.— Charge— Evidence. 

It  was  error,  in  a  suit  against  connecting  carriers,  to  submit  the  issue  as 
to  whether  plaintiiTs  cattle  were  negligently  handled  or  unreasonably  delayed 
by  one  of  the  defendants,  where  the  only  proof  was  of  delay.  Also  to  submit 
issue  as  to  unreacwnable  delay  by  one  against  whom  there  was  no  evidence  of 
dela^. 
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6. — Charge— Joint  Defendants. 

A  general  instruction,  in  a  suit  against  several  connecting  carriers  of  a 
shipment  of  cattle,  that  plaintiff  could  recover  if  they  were  not  transported 
with  ordinary  care,  was  not  misleading  where,  in  other  parts  of  the  charge, 
it  was  shown  that  each  was  liable  only  for  injury  on  its  own  line. 

Appeal  from  the  District  Court  of  Llano  Couniy.  Tried  below 
before  Hon.  Clarence  Martin. 

8.  R.  Fisher,  J.  H.  Tallichet  and  8.  M.  Fisher  (Baker,  BoUs, 
Parker  &  Garwood  and  J.  W.  Terry,  of  counsel)  for  appellants. — 
The  question  called  for  and  the  answer  of  the  witness  gave  his 
opinion  or  conclusion  of  what  was  ordinary  care  and  diligence,  mat- 
ters for  the  determination  of  the  jury  and  not  of  any  witness  or  of 
the  plaintiff .  Pecos  &  N.  T.  Ry.  Co.  v.  Evans-Snider-Buel  Co.,  93 
S.  W.,  1026,  s.  c.  (Sup.  Ct.),  97  S.  W.,  466;  Houston  &  T.  C.  B. 
Co.  V.  Schuttee,  91  S.  W.,  806;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Jackson,  85  S.  W.,  446;  Texas  &  P.  Ry.  Co.  v.  Lee,  51  S.  W.,  351, 
352;  Evans  v.  Hardeman,  15  Texas,  484;  Boehringer  v.  Richards 
Medicine  Co.,  29  S.  W.,  510;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Case,  122  Ind.,  310;  42  Am.  &  Eng.  R.  R.  Cases,  537. 

It  is  not  permissible  for  a  witness  to  testify  what  in  his  opinion 
is  or  is  not  ordinary  care  and  diligence,  or  to  answer  a  question 
which  involves  his  opinion  or  conclusion  thereon.  Missouri,  K.  & 
T.  Ry.  Co.  V.  Miller,  8  Texas  Civ.  App.,  241 ;  Bugbee  Land  &  Cattle 
Co.  V.  Brents,  31  S.  W.,  695;  Sonnefield  v.  Mayton,  39  S.  W.,  166-168; 
St.  Louis  &  S.  F.  Ry.  Co.  v.  I^elson,  49  S.  W.,  713;  De  Walt  v. 
Houston  E.  &  W.  T.  Ry.  Co.,  55  S.  W.,  534-537;  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Thompson,  2  Texas  Civ.  App.,  173. 

The  court  erred  in  overruling  defendants'  motion  to  strike  out 
the  volunteered  testimony  of  the  plaintiff,  Schults,  while  testifying 
on  direct  examination  in  plaintiffs*  behalf,  viz.:  "Mr.  Schults,  do  you 
know  what  is  the  usual  and  ordinary  time  in  which  to  make  ship- 
ments of  cattle  in  train  load  lots  from  Llano  to  Fairfax?"  "Yes,  sir.** 
''What  is  it?'*  "About  from  thirty-two  to  thirty-six  hours.  I  had 
made  it  in  thirty-one  hours,  I  believe  that  is  the  best  time.  I  made 
it  in  twenty-seven  hours  from  Lampasas  to  a  point  fifty  or  sixty  miles 
further  than  Fairfax.  I  went  to  Davidson,  Kansas,  over  the  same 
road.**     Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Irvine  &  Woods,  73  S.  W.,  541. 

The  court  erred  in  the  charge  because  the  same  submits  to  the 
jury  as  an  issue  the  question  whether  or  not  plaintiffs*  cattle  were 
negligently  handled  or  transported  by  the  Houston  &  Texas  Central 
Railroad  Company,  in  addition  to  the  question  whether  or  not  said 
cattle  were  unreasonably  delayed  by  said  company,  although  there 
was  no  evidence  of  any  negligence  on  the  part  of  said  company  ex- 
cept alleged  delays.  Houston  &  T.  C.  R.  Co.  v.  Mayes,  97  S.  W., 
318;  Texas  &  Pac.  Ry.  Co.  v.  Berchfield,  12  Texas  Civ.  App.,  145; 
O'Dair  v.  Missouri,  K.  &  T.  Ry.  Co.,  14  Texas  Civ.  App.,  539; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Waldo,  26  S.  W.,  1005;  Houston 
&  T.  C.  Ry.  Co.  V.  Artusey,  31  S.  W.,  319. 

McLean,  &  Spears,  for  appellees. — Duty  of   railroads  to  transport 
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within  "a  reasonable  time.'^  Ft.  Worth  &  D.  C.  By.  Co.  v.  Great- 
house,  82  Texas,  111;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Porter,  25  Texas 
Civ.  App.,  491;  San  Antonio  &  A.  P.  By.  Co.  v.  Turner,  94  S.  W., 
216;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Baugh,  42  S.  W.,  246;  St.  Louis 
I.  M.  &  S.  By.  Co..  V.  Gunter,  86  S.  W.,  940. 

Proper  to  prove  by  qualified  witness  what  was  such  reasonable 
time.  Texas  &  X.  0.  By.  Co.  v.  Walker,  95  S.  W.,  743;  Sabine 
&  E.  T.  By.  Co.  V.  Brousard,  69  Texas,  622,  623 ;  Texas  &  P.  Ry. 
Co.  V.  EUord,  87  S.  W.,  362;  Chicago,  B.  I.  &  T.  By.  Co.  v.  CaiToU, 
81  S.  W.,  1021;  International  &  G.  N.  B.  B.  Co.  v.  McGhee,  81 
S.  W.,  805;  Chicago,  B.  I.  &  T.  By.  v.  Kapp,  83  S.  W.,  234; 
San  Antonio  &  A.  P.  By.  Co.  v.  Griffith,  70  S.  W.  438,  439;  Woods 
V.  State,  75  S.  W.,  38,  39. 

Opinion  of  witness,  though  not  expert  in  particular  science,  if 
he  state  facts  upon  which  same  is  based,  admissible.  Gulf,  C.  & 
S.  P.  By.  Co.  V.  Hepner,  83  Texas,  140. 

Witness  may  state  opinion  as  to  the  very  fact  in  issue.  McCray 
V.  G.,  H.  &  S.  A.  By.  Co.,  89  Texas,  173;  Scalf  v.  Collin  County, 
80  Texas,  617;  International  &  G.  N.  B.  B.  Co.  v.  Klaus,  64  Texas, 
293;  Galveston,  H  &  S.  A.  By.  Co.  v.  Bohan,  47  S.  W.,  1052,  1053. 

The  object  of  all  testimony  is  to  prove  the  very  fact  to  be  found 
by  the  jury.  International  &  G.  N.  B.  B.  Co.  v.  Mills,  34  Texas 
Civ.  App.,  127. 

Witness  who  gives  his  opinion  should  state  facts  upon  which  same 
is  based.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Locker,  78  Texas,  282; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Hepner,  83  Texas,  140;  Scalf  v. 
Collin  County,  80  Texas,  517;  St  Louis  &  S.  F.  By.  Co.  v.  Johnson, 
78  Texas,  541 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Bichards,  83  Texas,  206. 

BICE,  Associate  Justice. — This  was  a  suit  by  W.  H.  Boberts 
and  C.  E.  Schults  against  the  Houston  &  Texas  Central  Bailroad 
Company,  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company  and 
the  Atchison,  Topeka  &  Santa  Fe  Bailway  Company  for  the  re- 
covery of  damages  to  a  shipment  of  stock  cattle  from  Llano  and 
Marble  Falls,  Texas,  to  Fairfax,  Oklahoma,  on  or  about  the  19th  of 
April,  1906,  based  upon  alleged  delays  and  rough  handling  of  said 
shipment  while  being  transported. 

A  jury  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiffs 
against  the  Houston  &  Texas  Central  Bailroad  Company  for  $207.65; 
against  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Co.  for  $622.95,  and 
against  the  Atchison,  Topeka  &  Santa  Fe  Bailway  Co.  for  $298.50, 
from  which  judgment  this  appeal  is  prosecuted. 

By  their  first,  second  and  third  assignments  of  error,  appellants 
raise  practically  the  same  questions,  for  which  reason  they  will  be 
considered  together.  It  is  urged  thereunder  that  the  court  erred  in 
permitting  the  plaintiff  Boberts  to  testify  that  from  thirty-two  to 
thirty-six  hours  was  a  reasonable  time  within  which  to  transport  a 
train  of  cattle  from  Llano  to  Fairfax,  when  they  are  transport- 
ed with  ordinary  care  and  diligence,  because  it  is  contended  that 
said  testimony  was  the  opinion  or  conclusion  of  the  witness  on  a 
mixed  question  of  law  and  fact. 
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While  the  plaintiff  Roberts  was  on  the  stand,  his  counsel  propounded 
the  following  question:  "From  your  knowledge  and  experience  as  a 
cattleman,  and  from  your  experience  in  shipping  cattle  to  the  Terri- 
tory and  vicinity  over  these  roads,  having  gone  with  several  ship- 
ments over  the  roads  by  which  these  cattle  were  shipped,  what  is  a 
reasonable  time  within  which  to  transport  a  train  of  cattle  from 
Llano  to  Fairfax,  when  they  -are  transported  with  ordinary  care  and 
diligence  ?"  To  which  the  witness,  over  the  objection  of  the  appellants, 
answered  that  he  had  had  them  to  make  it  in  thirty-four  hours  and 
was  thoroughly  satisfied  anywhere  from  thirty  to  thirty-six  hours 
(would  be  a  reasonable  time). 

The  plaintiffs  were  likewise  asked  if  they  knew  what  the  market 
value  of  these  cattle  would  have  been  in  Fairfax,  had  they  been  trans- 
ported with  ordinary  care  and  diligence,  in  the  condition  they  would 
have  been  in  had  they  been  so  transported.  Objection  was  made  to 
the  witnesses  answering  said  questions  on  the  ground  that  their  an- 
swer would  involve -their  opinion  or  conclusion  as  to  what  was  or- 
dinary care  and  diligence,  and  would  be  permitting  the  witnesses 
to  give  their  opinion  on  a  mixed  question  of  law  and  fact.  The 
objection  being  overruled,  the  witnesses  answered  that  they  did  know, 
and  that  the  value  would  have  been  about  $18  per  head.  At  a 
former  day  of  this  term  of  this  court,  the  questions  arising  in  this 
case,  as  above  outlined,  were  certified  to  the  Supreme  Court,  as  to 
whether  or  not  the  admission  of  said  testimony  over  the  appellants' 
objection  was  error,  and  in  answer  to  which,  by  an  opinion  handed 
down  by  said  Court  on  the  11th  day  of  March,  1908,  said  Court 
held  that  said  testimony  should  not  have  been  allowed,  holding  that 
same  involved  the  opinion  of  the  witnesses  upon  a  mixed  question 
of  law  and  fact,  and  was  improper  and  ought  not  to  have  been  ad- 
mitted, the  court  saying,  that  the  witness,  "in  answering,  if  he  an- 
swered intelligently,  must  have  determined  for  himself  what  would 
constitute  ordinary  care,  and  then  have  deduced  from  a  considera- 
tion of  all  the  elements  that  would,  in  his  opinion,  enter  into  the 
question  of  the  time  reasonably  necessary  for  the  transportation  in 
the  exercise  of  such  care,  a  conclusion  as  to  what  that  time  should 
be.  The  elements  or  facts  which  should  be  considered  were  first 
to  be  determined  in  part  by  the  court  in  the  admission  and  exclusion 
of  evidence;  and  the  conclusion  to  be  drawn  from  them  as  to  the 
time  reasonably  required  to  carry  the  cattle  to  their  destination  with 
ordinary  diligence  was  then  to  be  drawn  by  the  jury  by  applying 
to  the  facts  admitted  in  evidence  tlieir  own  judgment  as  to  what 
would  constitute  ordinary  diligence  and  a  reasonable  time.  The 
opinion  of  the  witness,  therefore,  was  given,  in  part,  upon  ques- 
tions of  law  addressed  to  the  court  and,  in  part  upon  conclusions 
of  fact  to  be  drawn  by  the  jury."  (Houston  &  T.  C.  R.  Co.  v. 
Roberts,  101  Texas,  418.)  The  court  further  holding  that  the 
fact  that  the  witness  may  have  possessed  greater  knowledge  as  to 
the  existence  of  facts  entering  into  the  inquiry  than  the  jury  are 
supposed  to  have  had,  did  not  make  such  a  conclusion  as  this  ad- 
missible; citing  in  support  of  said  ruling,  Gainesville,  H.  &  W.  Rv. 
Co.  v.  Hall,  78  Texas,  170,  and  Scalf  v.  Collin  County,  80  Texas,  517, 


190S.]  Houston  &  T.  C.  K.  H.  Co.  v.  Koberts.  73 

There  being  error  in  the  admission  of  this  testimony^  these  assign- 
ments are  sustained. 

We  do  not  think  there  is  any  error  as  complained  of  in  appel- 
lant's fourth  assignment  of  error,  because  we  believe  the  testimony 
of  Schults  was  not  a  voluntary  statement,  but  was  responsive  to 
the  question  asked;  nor  do  we  believe  that  his  answer  thereto  is 
sliown  to  have  been  based  upon  an  isolated  trip,  as  contended  for 
by  appellants;  and  therefore  overrule  this  assignment. 

Appellants  by  their  fifth  assignment  urge  that  the  court  erred 
in  its  definition  of  ordinary  care,  the  court  having  defined  the  same 
to  be  that  degree  of  care,  precaution  or  diligence  which  may  prop- 
erly be  expected  or  required,  having  regard  to  the  nature  of  the  act 
or  duty,  and  to  the  attending  circumstances;  and  by  their  sixth 
assignment  urge  that  tlie  court  erred  in  its  definition  of  reasonable 
time,  which  is  stated  in  the  charge  to  be  "such  length  of  time  as  may 
fairly,  properly  and  reasonably  be  allowed  or  required,  having  regard 
to  the  nature  of  the  act  or  duty  and  to  the  attending  circumstances.*' 
While  we  do  not  concur  in  appellants*  contention,  and  think  the 
objections  hypercritical,  still,  we  would  suggest  that  it  might  be 
better  to  conform  to  the  usual  definition  of  ordinairy  care  as  laid 
down  by  the  text  writers  and  decisions;  and  it  would  probably  be 
best  not  to  undertake  to  define  what  is  reasonable  time,  because 
this  is  an  expression  which,  in  our  judgment,  needs  no  definition, 
as  the  average  juror  is  supposed  to  know  what  is  meant  by  the  same. 

Under  the  seventh,  eighth  and  ninth  assignments  of  error  it  is 
complained,  first,  that  the  court  erred  in  that  paragraph  of  its 
charge  which  submitted  to  the  jury  the  question  as  to  whether  or  not 
plaintiff's  cattle  were  negligently  handled  or  transported  by  the 
Houston  &  Texas  Central  Railroad  Co.,  in  addition  to  the  question 
whether  or  not  such  cattle  were  unreasonably  delayed  by  said  Com- 
pany. This  charge,  so  far  as  it  related  to  negligent  or  rougli  hand- 
ling of  said  cattle  by  said  Company,  was  unwarranted  by  the  evi- 
dence, there  being  nothing  to  show  any  rough  handling  of  the  cattle 
by  said  Company  during  said  shipment,  and  we  sustain  the  objection 
made  to  said  charge  on  this  ground,  but  overrule  the  objection  made 
thereto  so  far  as  the  same  submits  to  the  jury  the  issue  of  delay 
in  said  shipment  by  said  Company,  because  there  was  evidence  upon 
this  last  issue.  • 

Appellants'  objection  to  the  charge  on  the  ground  that  it  submitted 
to  the  jury  the  issue  as  to  whether  or  not  the  plaintiffs'  cattle  were 
negligently  or  unreasonably  delayed  by  the  Gulf,  Colorado  &  Santa 
Pe  Railway  Company  is  overruled,  because  there  is  evidence  in  the 
record  warranting  the  submission  of  said  issue. 

Appellants'  objection  to  the  charge  on  the  ground  that  it  sub- 
mitted to  the  jury  an  issue  as  to  whether  said  shipment  of  cattle 
was  negligently  and  unreasonably  delayed  by  the  Atohison,  Topeka 
&  Santa  Fe  Railway  Co.,  is  sustained,  there  being  no  evidence  of 
delay  by  said  road  found  in  the  record. 

We  do  not  believe  there  is  any  merit  in  the  contention  urged  by 
appellants  in  their  fiftli  proposition  under  these  assignments,  for 
the  reason   that   subsequent   portions   of   the   charge   expressly   limit 
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the  right  to  recover  on  the  part  of  plaintiffs  against  each  company 
for  sucli  damages  as  may  have  been  shown  by  the  evidence  to  have 
been  occasioned  by  them  respectively,  if  any,  and  we  do  not  tliink 
the  jury  could  have  been  misled  by  this  abstract  statement  in  a 
former  portion  of  the  charge,  as  complained  of. 

The  remaining  assignments  of  error  are  each  addressed  to  the  al- 
leged insuflBciency  of  the  evidence  to  support  the  verdict,  but  under 
the  view  we  take  of  this  case  it  is  unnecessary  for  us  to  discuss 
these  assignments,  this  being  a  matter  peculiarly  within  the  province 
of  the  jury  to  determine  upon  the  evidence  submitted  to  them. 

For  the  errors  heretofore  pointed  out,  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  J.  W.  Davis. 

Decided  April  1,   1908. 

1. — ^Aotlon-^ontract  to  Oiye  Notice  of  Claim. 

A  oontract  by  a  shipper  that  he  would  give  notice  in  writing  to  the  car- 
rier of  any  claim  for  damages  growing  out  of  the  shipment  within  ninety  days 
thereof,  as  a  condition  precedent  to  right  of  action,  was  complied  with  by  suit 
brought  and  service  of  process  had  within  the  time  limited.  Phillips  v.  West- 
em  U.  Tel.  Co.,  96  Texas,  638,  followed,  and  Houston  &  T.  C.  R.  Co.  v.  Mayes, 
44  Texas  Civ.  App.,  31,  and  International  &  G.  N.  R.  Co.  v.  Heittner,  42  Texas 
Civ.  App.,  617,  distinguished. 

2. — ^Evidence— Opinion — ^Yalne — Ordinary  Care. 

A  witness  cannot  be  permitted  to  testify  as  to  what  would  have  been  the 
value  at  their  destination  of  live  stock  shipped  by  rail  if  they  had  been  trans- 
ported within  a  reasonable  time  and  with  ordinary  care,  the  answer  involving 
his  opinion  as  to  what  would  constitute  ordinary  care.  Houston  &  T.  C.  R.  Co. 
V.  Roberts,  101  Texas,  418,  followed. 

8. — ^InBtructions — Negligenoe— Pleading. 

A  charge  submitting  the  question  of  defendant's  negligence  should  confine 
the  issue  to  matters  pleaded. 

Appeal  from  the  County  Court  of  Llano  County.  Tried  below 
before  Hon.  A.  H.  Willbern. 

8.  R.  Fisher,  J,  H.  Tallichet  and  8.  W.  Fisher,  {Baker,  Bolts, 
Parker  &  Garwood,  of  counsel)  for  appellants. — Plaintiff  having  whol- 
ly failed  and  refused  to  give  notice  of  his  claim  as  agreed,  he  was 
without  right  to  recover  and  the  court  erred  in  refusing  to  direct  a 
verdict  for  defendants.  Houston  &  T.  C.  R.  Co.  v.  Maves,  44  Texas 
Civ.  App.,  31;  International  &  G.  N.  B.  Co.  v.  Heittner,  42  Texas 
Civ.  App.,  617;  Western  IT.  Tel.  Co.  v.  Ferguson,  27  S.  AV.  1048; 
Baldwin  v.  Western  TJ.  Tel.  Co.,  33  S.  W.,  890;  Western  TJ.  Tel. 
Co.  V.  Baines,  63  Texas,  27;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Trawick, 
68  Texas,  314;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Gatewood,  79  Texas,  89; 
Young  V.  Western  TJ.  Tel.  Co.,  65  N.  Y.,  165;  Riddesbarffer  v. 
Hartford  Ins.  Co.,  7  Wall.,  389. 

The  testimony  of  plaintiff  as  to  their  value  at  Llano,  if  the  horses 
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involved  in  this  suit  had  been  transported  within  a  reasonable  time 
and  with  ordinary  care,  involved  the  mere  opinion  or  conclusion 
of  the  witness  on  what  is  a  reasonable  time  and  what  is  ordinary 
care — mixed  questions  of  law  and  of  fact  to  be  determined  by  the 
court  or  the  jury  and  not  by  the  plaintiff.  Sonnefield  v.  Mayton, 
39  S.  W.,  166-168;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Xelson,  49  S.  W., 
713;  De  Walt  v.  Houston,  E.  &  W.  T.  Ry.  Co.,  55  S.  W.  534-537; 
Ft  Worth  &  D.  C.  Ry.  Co.  v.  Thompson,  2  Texas  Civ.  App.,  173; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Miller,  8  Texas  Civ.  App.,  241;  Bug- 
bee  Land  &  Cattle  Co.  v.  Brents,  31  S.  W.,  695;  Pecos  &  N.  T. 
Ry.  Co.  V.  Evans-Snider-Buel  Co.,  93  S.  W.,  1026;  s.  c,  (Sup.  Ct.), 
100  Texas,  190;  Houston  &  T.  C.  R.  R.  Co.  v.  Schuttee,  91  S.  W., 
806;  Texas  &  Pac.  Ry.  Co.  v.  Lee,  51  S.  W.,  351,  352;  Evans  v. 
Hardemann,  15  Texas,  481;  Boehringer  v.  Richards  Medicine  Co., 
29  S.  W.,  510;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Case,  122  Ind., 
310;  42  Am.  &  Eng.  R.  R.  Cases,  537;  Wichita  &  W.  R.  Co.  v. 
Kuhn,  38  Kan.,  675;  In  re  Opening  First  St.,  58  Mich.,  641; 
Insley  v.  Shire,  64  Kan.,  703;  45  Am.  St.  Rep.,  308;  Hamilton 
V.  Rich  Hill  Min.  Co.,  108  Mo.,  364;  Madden  v.  Mo.  Pac.  Ry.  Co., 
50  Mo.  App.,  666;  Redman  v.  Haberstro,  49  Hun.,  605;  McCar- 
ragher  v.  Rogers,  120  N*.  Y.,  526;  Hankins  v.  Watkins,  77  Hun., 
360;  Tillet  v.  N.  &  W.  R.  Co.,  118  K  C,  1031;  Mellor  v.  Utica, 
48  Wis.,  457. 

Johnson  &  Seiter,  for  appellee. — The  institution  of  a  suit  for 
damages  to  live  stock  against  several  defendant  railroads  and  the 
service  of  a  citation  upon  each  defendant  within  ninety  days  from 
the  accrual  of  the  cause  of  action  is  a  compliance  with  stipulations 
in  contracts  between  plaintiff  and  each  of  the  defendants  requiring 
that  definite  notice  in  writing  of  plaintiff's  claim  for  damages 
should  be  given  by  him  to  each  defendant  within  ninety  (or  ninety- 
one)  days  from  the  happening  of  same,  as  a  condition  precedent 
to  the  institution  and  maintenance  of  suit  for  the  recovery  of  such 
damages.  Phillips  v.  Western  U.  Tel.  Co;,  95  Texas,  638;  Western 
U.  Tel.  Co.  V.  Cooper,  63  S.  W.,  427;  Western  U.  Tel.  Co.  v. 
Karr,  5  Texas  Civ.  App.,  60;  Western  XJ.  Tel.  Co.  v.  Piner,  9  Texas 
Civ  App.,  152. 

Davis,  having  qualified  himself  to  give  an  opinion  on  the  subject 
by  stating  the  facts  upon  which  the  same  was  based,  it  swas  com- 
petent for  him  to  state  what,  in  his  opinion,  would  have  been  the 
market  value  of  the  horses  in  question  if  they  had  been  transported 
within  a  reasonable  time  and  with  ordinary  care.  Texas  &  P.  Ry. 
Co.  V.  Felkner,  90  S.  W.,  630;  Chicago  R.  I.  &  T.  R.  Co.  v.  Halsell, 
80  S.  W.,  140;  Texas  &  P.  Ry.  Co.  v.  Ellerd,  87  S.  W.,  362; 
Proper  to  prove  by  qualified  witness  what  is  a  reasonable  time  for 
transporting  live  stock.  Texas  &  N.  0.  Ry.  Co.  v.  Walker,  95  S. 
W.,  743;  Sabine  &  E.  T.  Ry.  Co.  v.  Brousard,  69  Texas,  622-623; 
Chicago,  R.  I.  &  T.  R.  Co.  v.  Carroll,  81  S.  W.,  1021;  International 
&  a  K  R.  Co.  V.  McGhee,  81  S.  W.,  805;  Chicago,  R.  I.  &  T.  R. 
Co.  V.  Knapp,  83  S.  W.,  234.  Opinion  of  witness,  though  not  ex- 
pert  in   particular   science,   if   he   states   facts   upon   which    same   is 
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based,  admissible.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Hepner,  83  Texas, 
140.  A  fortiori,  in  matters  of  value,  which  necessarily  is  opinion 
of  witness.  Houston,  &  T.  C.  R.  R.  Co.  v.  Enapp,  51  Texas,  600; 
Ft.  Worth  /&  D.  C.  Ry.  Co.  v.  Hogsett,  67  Texas,  685;  Southern 
P.  Ry.  Co.  V.  Maddox  &  Co.,  75  Texas,  300.  Also,  as  to  stating 
opinion  or  drawing  conclusion  on  the  fact  in  issue.  McCray  v. 
Galveston,  H.  &  S.  A.  Ry.,  89  Texas,  173;  Scarf  v.  Collin  County, 
80  Texas,  173;  International  &  G.  N.  R.  R.  Co.  v.  Klaus,  64 
Texas,  293;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bohan,  47  S.  W., 
1052,  1053. 

RICE,  Associate  Justice. — This  suit  was  instituted  by  J.  W. 
Davis  against  the  Houston  &  Texas  Central  Railroad  Company,  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  Texas  & 
Pacific  Railway  Company,  to  recover  $725  as  damages  to  a  ship- 
ment of  twenty-nine  head  of  horses  from  Toyah,  Reeves  County, 
Texas^  to  Llano,  Texas,  made  May  10,  1906,  over  said  lines  of 
railway. 

A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  tlie 
plaintiflE  against  the  Texas  &  Pacific  Railway  Company  for  $129.92; 
against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  for  $259.85, 
and  against  the  Houston  &  Texas  Central  Railroad  Company  for 
$363.80,  and  costs,  from  which  an  appeal  is  prosecuted  by  all  of 
said  defendants. 

Appellants  by  their  first  and  second  assignments  of  error  com- 
plain of  the  action  of  the  trial  court  in  refusing  to  instruct  a  ver- 
dict for  them,  and  in  refusing  to  grant  a  new  trial  on  the  ground 
that  they  had  alleged  and  proved  that  plaintiff,  at  the  time  of  the 
shipment  of  his  horses,  had  signed  a  contract  in  writing  stipulating 
that,  as  a  condition  precedent  to  the  institution  and  maintenance 
of  any  suit  for  the  recovery  of  damages  for  loss  or  injury  to  said 
shipment  of  horses,  he  should  give  definite  notice  in  writing  of  his 
claim  to  the  Texas  &  Pacific  Railway  Company  and  to  the  Houston 
&  Texas  Central  Railroad  Company  within  ninety  days,  and  to 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  within  ninety- 
one  days  after  the  happening  thereof.  Appellants  in  their  pleading 
alleged  the  execution  by  plaintiff  of  a  contract  stipulating  that,  as 
a  condition  precedent  to  the  institution  and  maintenance  of  any 
suit  for  the  recovery  of  damages  for  loss  or  injury  to  said  shipment 
of  horses,  he  would  give  definite  notice  in  writing  of  his  claim  to  said 
Railway  Companies  within  ninety  and  ninety-one  days  after  date 
of  injury,  and  contracts  signed  by  him  to  this  effect  were  offered 
in  evidence.  Tlie  record  discloses  tliat  no  notice  in  writing,  or  other- 
wise, of  plaintiff's  claim  for  damages  was  given  any  of  the  defend- 
ants within  the  time  specified  in  said  contract,  though  plaintiff 
well  knew  the  names  and  whereabouts  of  the  agents  of  each  of  the 
defendants  and  knew  of  the  alleged  damage  to  his  horses  long  prior 
to  the  expiration  of  said  time;  but  that  the  shipment  having  been 
delivered  by  plaintiff  to  the  initial  carrier  on  May  10,  and  having 
arrived  at  Llano  on  May  13,  and  having  been  taken  away  by  plain- 
tiff on  May  14,  1906,  he  instituted  suit  against  all  of  said  defencl- 
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ants   on   June   25  next  thereafter,  and  had  citation  served  on  each 

of  them  on  about  July  6,  1906. 

At  the  close  of  all  the  evidence  defendants  requested,  but  the  court 

refused,  a  peremptory  charge  in  their  favor;  and  the  court  in  this 
connection,  in  its  charge  to  the  jury,  told  them  that  if  they  should 
beUeve  from  the  evidence  that  plaintiff  filed  suit  against  each  of 
the  defendants,  and  that  citations  were  issued,  and  that  each  de- 
fendant was  served  with  such  process  within  less  than  ninety  days 
from  the  accrual  of  said  cause  of  action,  or  from  the  time  of  the 
injuries,  as  provided  and  stipulated  in  said  contract,  the  same  would 
be  sufficient  compliance  with  the  terms  and  stipulations  thereof. 

The  question  to  be  determined  then  is  whether  or  not  the  filing 
of  suit  for  damages  against  these  defendants  and  the  service  of 
citatioh  thereon  within  the  period  of  ninety  and  ninety-one  diays, 
would  be  a  substantial  compliance  with  the  terms  of  said  stipula- 
tion in  said  contracts  above  alluded  to.  The  question  is  no  longer 
an  open  one  in  this  State.  In  the  case  of  Phillips  v.  Western 
Union  Tel.  Co.,  95  Te^as,  638,  the  Supreme  Court,  in  answer  to 
a  certified  question,  discussed  the  conflicting  holdings  of  tlie  sev- 
eral Courts  of  Civil  Appeals  upon  this  question,  as  well  as  the 
holdings  in  other  States,  and  held  that  the  filing  of  suit  and  service 
of  process  within  the  period  of  time  named  in  the  contracts  was 
a  compliance  with  such  contracts.  Counsel  for  appellant  cites  as 
sustaining  his  proposition  the  cases  of  Houston  &  T.  C.  B.  Co.  v. 
Mayes,  44  Texas  Civ.  App.,  31,  and  International  &  G.  N.  R.  Co. 
V.  Heittner,  42  Texas  Civ.  App.,  617.  These  cases,  however,  are 
not  in  point  because  the  question  involved  in  each  of  them  was  not 
similar  to  the  one  under  consideration,  for  in  said  cases  it  was  shown 
that  no  notice  whatever  was  given  and  no  suit  was  filed  within  the 
period  of  limitation  prescribed  by  the  contract.  We  therefore  hold, 
in  accordance  with  the  views  of  the  Supreme  Court  in  Phillips  v. 
Western  Union  Tel.  Co.,  supra.,  that  the  filing  of  suit  and  service 
of  citation  met  the  requirements  of 'said  contract  relative  to  notice 
within  the  ninety  days;  and  therefore  overrule  these  assignments. 

Appellants  by  their  third  assignment  of  error  complain  of  the  ac- 
tion of  the  trial  court  in  admitting  in  evidence  tlie  testimony  of 
the  plaintiff  to  the  effect  that  if  the  horses  involved  in  this  suit 
had  been  transported  within  a  reasonable  time  and  with  ordinary 
care,  their  reasonable  market  value  at  Llano  when  they  arrived  there 
would  have  been  from  $75  to  $100,  per  head,  because  said  testi- 
mony involved  an  opinion  or  conclusion  of  the  witness  on  what  is 
itasonable  time  and  what  is  ordinary  care, — ^mixed  questions  of  law 
and  fact  to  be  determined  by  the  court  or  jury  and  not  by  the  plain- 
tiff. By  bill  of  exception  it  was  shown  that  plaintiff  was  allowed 
to  testify,  over  objection  of  appellants,  that  if  said  horses  had  been 
carried  within  a  reasonable  time  and  with  ordinary  care,  their  rea- 
sonable market  value,  upon  arrival  at  Llano,  would  have  been  from 
$75  to  $100  per  head.  The  above  testimony  was  the  only  evidence 
in  the  record  sliowing,  or  tending  to  show,  what  the  value  of  plain- 
tiff's horses  should  have  been  upon  their  arrival  at  Llano;  hence  the 
testimony  was  important  and  upon  a  material  issue.    The  Supreme 
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Courts  in  an  opinion  delivered  March  11^  1908,  in  answer  to  a  certi- 
fied question  from  thia  court  in  the  case  of  Houston  &  T.  C.  R.  Co. 
V.  Roberts,  101  Texas,  418,  held  that  it  was  error  to  admit  such 
testimony  for  the  reason  that  the  question  called  for  and  the  answer 
gave  the  opinion  of  the  witness  on  a  mixed  question  of  law  and  fact, 
and  said,  amongst  other  things: 

"In  answering,  if  he  answered  intelligently,  the  witness  must 
have  determined  for  himself  what  would  constitute  ordinary  care, 
and  then  have  deduced  from  a  consideration  of  all  the  elements 
that  would,  in  his  opinion,  enter  into  the  question  of  the  time  rea- 
sonably necessary  for  the  transportation  in  the  exercise  of  such  care, 
a  conclusion  as  to  what  that  time  should  be.  The  elements  or 
facts  which  should  be  considered  were  first  to  be  determined  in 
part  by  the  court  in  the  admission  and  exclusion  of  evidence;  and 
the  conclusion  to  be  drawn  from  them  as  to  the  time  reasonably 
required  to  carry  the  cattle  to  their  destination  with  ordinary  dili- 
gence was  then  to  be  drawn  by  the  jury  by  applying  to  the  facts 
admitted  in  evidence  their  own  judgment  as  to  what  would  con- 
stitute ordinary  diligence  and  a  reasonable  time.  The  opinion  of 
the  witness,  therefore,  was  given,  in  part,  upon  questions  of  law 
addressed  to  the  court,  and,  in  part,  upon  conclusions  of  fact  to  be 
drawn  by  the  jury.*' 

On  account  of  the  error  in  the  admission  of  this  testimony,  we 
sustain  this  assignment.     Houston  &  T.  C.  R.  Co.  v.  Roberts,  supra. 

Appellants  by  their  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth 
assignments  of  error,  which  relate  substantially  to  the  same  matter, 
complain  that  the  court  erred  in  the  fourth  paragraph  of  its  charge, 
in  instructing  the  jury  that  if  they  believed  from  the  evidence  that 
plaintiff's  horses  were  not  handled  or  transported  with  ordinary 
care,  they  must  find  for  the  plaintiff,  because  they  contend  that  the 
charge  permitted  and  authorized  the  jury  to  take  into  consideration 
and  award  damages  for  any  act  or  omission  of  any  or  all  of  the 
defendants,  which  they  might  regard  as  negligence,  without  reference 
to  whether  such  act  or  omission  was  pleaded  or  not.  In  view  of 
another  trial,  without  intimating  that  these  assignments  point  out 
reversible  error,  we  would  suggest  that  the  charge,  in  submitting 
the  issue  to  the  jury,  follow  more  closely  the  allegations  of  the 
pleading. 

As  to  the  fifth  assignment,  no  error,  in  our  judgment,  was  com- 
mitted as  therein  pointed  out,  because  the  evidence  raised  the  issue 
covered  by  the  charge  of  the  court. 

We  are  inclined  to  believe  that  there  was  error,  as  suggested  by 
appellants'  third  proposition  under  their  sixth  assignment  of  error, 
in  that  there  was  no  evidence  in  the  record  showing  that  the  horses 
were  negligently  or  roughly  handled  by  the  Texas  &  Pacific  Railway 
Company,  but  express  no  opinion  as  to  whether  there  was  any  un- 
reasonable delay  by  said  company  shown  from  the  evidence. 

We  have  carefully  examined  the  questions  raised  by  the  other  as- 
signments, and  believing  no  error  has  been  committed  as  pointed  out 
by  tliem,  they  are  overruled. 

Because   the   court   erred   in   admitting  the   testimony  of   plaintiff 
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showing  what  the  value  of  the  horses  would  have  been  at  Llano  if, 
in  his  opinion^  they  had  been  transported  within  a  reasonable  time 
and  with  ordinary  care^  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Consolidated  Kansas  City  Smelting  &  Befining  Company  v. 

LoNOiNO  Gonzales. 

Decided  April   1,   1008. 

1.— ConYenion — Vsages  and  Customi — Contract. 

Parties  are  always  presumed  to  contract  with  reference  to  a  uniform  and 
well-settled  custom  or  usage  pertaining  to  the  matters  concerning  which  they 
contract,  where  such  usage  or  custom  is  not  in  opposition  to  well-settled  prin<> 
eiples  of  law  nor  unreasonable. 

8.^Same — Case  Stated. 

A  rule  by  a  smelting  company  that  ore  shipped  to  it  to  be  smelted  would 
be  forfeited  to  the  company  if  the  owner  or  shipper  did  not  give  some  order 
as  to  its  disposition  within  fifteen  days  after  it  had  been  received  by  the  com- 
pany was  unreasonable,  and  not  to  be  tolerated  in  the  absence  of  evidence,  di- 
rect or  circumstantial,  that  the  owner  knew  of  the  rule  at  the  time  the  ship- 
ment was  made. 

S.^Pri]iGipaI  and  Agent — ^Declarations  of  Agent — ^Evidence. 

Whatever  an  agent  does  or  says  in  reference  to  the  business  in  which  he 
is  at  the  time  employed,  and  within  the  scope  of  his  authority,  is  done  or  said 
by  the  principal,  and'  may  be  proved  as  if  the  evidence  applied  personally  to  the 
principal.  Hence,  the  declarations  of  employes,  made  to  a  superior  officer 
while  engaged  in  a  search  for  a  lot  of  ore  shipped  to  and  received  by  a  smelting 
company,  and  which  the  company  was  charged  with  converting,  were  compe- 
tent evidence. 

4.— Evidence — Entry  In  Book. 

Entries  in  books  of  a  railroad  company,  made  in  the  regular  course  of  its 
business,  by  one  whose  duty  it  was  to  make  them,  but  whose  testimony  could 
not  be  procured,  are  competent  evidence  when  identified  by  the  proper  custodian 
of  the  books  and  verified  as  having  been  made  by  the  man  whose  duty  it  was 
to  make  them. 

Appeal  from  the  34th  Judicial  District,  El  Paso  County.  Tried 
below  before  Hon.  James.  R.  Harper. 

Waters  Davis,  for  appellant. 

S.  EngelJcing,  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  the 
sum  of  $2433.60,  alleged  to  be  due  him  for  twenty-six  tons  of  cop- 
per ore  converted  to  its  own  use  by  appellant.  Appellant  answered 
by  general  denial  and  pleaded  that  the  ore  was  received  under  a 
custom  that  the  value  should  be  ascertained  and  that  appellant 
should  not  pay  for  it  unless  it  contained  three  percent  of  copper, 
and  that  less  than  that  percentage  was  valueless  and  that  the  ore 
in  question  contained  less  than  three  percent  and  appellee  had  been 
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notified  of  that  fact  but  had  abandoned  the  ore.  The  cause  was  tried 
by  a  jury  and  resulted  in  a  verdict  and  judgment  for  appellee  for 
$1375. 

The  circumstances  are  sufficient  to  justify  the  conclusion  that  ap- 
pellee shipped  a  car  load  of  copper  ore  from  Mexico  to  appellant, 
at  El  PasOy  Texas,  and  advised  appellant  of  that  fact,  that  the 
bill  of  lading  accompanying  the  shipment  was  received  by  appellant; 
that  appellant  acknowledged  receipt  of  the  ore  and  wrote  appellee's 
agent*about  it.  The  ore  received  by  appellant  was  shown  to  be  of  the 
same  color  and  quality  as  that  shipped  by  appellee.  The  identity  of 
the  ore  shipped  and  that  received  by  appellant  was  fully  proved.  Ap- 
pellant converted  the  ore  to  its  own  use  and  refused  to  pay  for  the 
same.  It  was  shown  to  be  worth  at  least  the  sum  found  by  the  jury. 
These  conclusions  of  fact  dispose  of  the  first  and  second  assignments 
of  error. 

The  court  made  the  right  of  appellee's  recovery  depend,  among 
other  things,  on  proof  that  appellee  "shipped  to  defendant  a  car 
load  of  ore,''  and  "that  the  same  ore  so  shipped  by  the  plaintiff  was 
received  by  the  Consolidated  Kansas  City  Smelting  and  Refining  Co.,*' 
and  it  was  not  error,  therefore,  to  refuse  a  charge  embodying  the  same 
matter  submitted  by  appellant. 

No  matter  what  rules  may  have  been'  adopted  by  appellant  as  to 
a  forfeiture  of  the  ore  if  a  person  shipping  ore  to  appellant  failed 
to  give  orders  as  to  its  disposal  within  fifteen  days  after  it  had  been 
received  by  appellant,  it  had  no  right  to  appropriate  the  property 
of  another  to  its  own  use  and  benefit  and  refuse  to  pay  for  it. 
Appellant  had  the  right  to  establish  reasonable  rules  as  to  the  con- 
duct of  its  business,  and  persons  dealing  with  it  will  be  required 
to  comply  with  such  rules,  but  a  rule  permitting  the  arbitrary  for- 
feiture of  property  rights,  and  the  appropriation  of  the  property  of 
others  will  not  be  tolerated.  Appellant  may  conduct  its  business 
in  its  own  way  so  long  as  it  does  not  attempt  to  disregard  the 
rights  of  others,  but  it  can  not  establish  rules  the  enforcement 
of  which  would  allow  it  to  confiscate  and  appropriate  the  property 
of  other  parties.  The  rules  and  customs  of  a  certain  business  will 
be  held  to  have  been  in  contemplation  in  making  a  contract  in- 
volving that  business,  but  unjust  and  unreasonable  rules  and  cus- 
toms are  not  allowed  to  enter  in  and  form  a  part  of  such  contracts. 
As  said  by  the  Supreme  Court  of  Kansas  in  the  ease  of  Smythe  v. 
Parsons,  14  Pac,  444,  cited  by  appellant:  "Parties  are  always  pre- 
sumed to  contract  with  reference  to  a  uniform  and  well  settled  cus- 
tom or  usage  pertaining  to  the  matters  concerning  which  they  make 
the  contract,  where  such  custom  or  usage  is  not  in  opposition  to  well 
settled  principles  of  law,  nor  unreasonable." 

In  this  case  the  custom  or  usage  of  appellant  was  not  shown  to  be 
so  general  and  so  universally  received  and  acted  upon  as  that  no 
one  could  profess  ignorance  of  it,  and  appellee  was  not  shown  to  have 
any  knowledge  of  it,  but  on  the  other  hand  it  affirmatively  ap- 
peared that  appellee  knew  nothing  of  such  custom,  and  his  experi- 
ence in  shipping  to  appellant  had  shown  him  that  no  such  rule  ex- 
isted.   An  expert^  placed  on  the  stand  by  appellant,  swore  that  he 
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knew  nothing  of  the  custom  as  to  the  time  when  the  ore  would 
be  forfeited  by  the  owner.  Appellant  could  not  have  contracted 
with  a  view  to  a  custom  that  he  knew  nothing  of  and  of  which 
even  Taylor,  who  was  constantly  about  appellant's  smelter,  knew 
nothing.  Walls  v.  Bailey,  49  N.  Y.,  464.  As  said  in  the  case 
cited:  *^t  would  seem,  however,  that  upon  principle,  for  a  party 
to  be  bound  by  a  local  usage,  or  a  usage  of  a  particular  trade  or 
profession,  he  must  be  shown  to  have  knowledge  or  notice  of  its 
existence/'  It  follows  that  the  court  did  not  err  in  refusing  to  in- 
struct the  jury  that  appellant  could  convert  the  ore  to  its  own  use, 
if  it  was  not  called  for  by  appellee  within  fifteen  days.  Appellant 
did  not  notify  appellee  of  the  existence  of  its  rule.  Appellant  could 
not  arbitrarily  establish  such  a  rule  and  under  its  operation  appro- 
priate the  property  of  appellee.  There  was  no  evidence  that  the 
large  amount  of  ore  on  hand  necessitated  the  use  of  appellee's  ore, 
in  order  to  make  room  for  other  ore. 

The  manager  of  the  smelter  had  ordered  the  ore  to  be  held  for 
appellee  and  thought  it  was  there  when  appellee  came  to  see  about 
it,  and  sent  his  clerk  with  appellee  to  show  it  to  him.  He  could 
not  find  the  ore  and  the  manager  started  an  investigation  to  find 
it.  The  statements  of  the  superintendent  and  other  employees  to 
the  manager,  while  he  w'as  endeavoring  to  locate  the  ore,  was  a 
part  of  the  transaction  and  the  court  did  not  err  in  permitting  the 
manager  to  testify  as  to  those  statements.  The  statements  showed 
that  the  manner  of  disposal  .of  the  ore  was  clearly  within  the  scope 
of  the  employment  of  the  agents  of  appellant,  who  made  the  state- 
ments, and  they  were  made  while  the  transaction  was  depending. 
Missouri  Pac.  By.  v.  Sherwood,  84  Texas,  125.  "Whatever  an  agent 
does  or  says  in  reference  to  the  business  in  which  he  is  at  the  time 
employed  and  within  the  scope  of  his  authority,  is  done  or  said  by 
the  principal,  and  may  be  proved  as  if  the  evidence  applied  person- 
ally to  the  principal."  American  Fur  Co.  v.  United  States,  27  TJ. 
S.,  358;  First  National  Bank  of  Xenia  v.  Stewart,  114  U.  S.,  224. 
If  the  admission  of  the  statements  of  tlie  employes  had  been  error 
appellant  could  not  profit  by  it,  because  it  was  clearly  shown  that 
appellant  had  received  the  ore  and  had  made  some  disposition  of  it, 
and  its  liability  was  not  affected  whether  it  was  converted  by  mis- 
take, as  the  statements  seem  to  indicate,  or  with  a  fixed  and  de- 
termined purpose.    The  ore  was  gone. 

Appellee  qualified  himself  as  an  expert  in  ores  and  it  was  not 
improper  to  allow  him  to  state  the  approximate  percentage  of  cop- 
per there  was  in  the  ore  he  sent  to  appellant.  Neither  was  it  im- 
proper to  allow  him  to  state  that  the  car  contained  about  twenty 
wagon  loads  of  ore,  and  that  each  wagon  load  was  a  little  over  two 
thousand  pounds.  The  testimony  as  to  what  he  knew  of  the  weight 
from  the  railroad  agent's  weighing  of  the  ore  was  stricken  out  on 
motion  of  appellant,  and  there  is  really  no  bill  of  exceptions  upon 
which  to  found  any  complaint  as  to  the  testimony  about  the  weight 
of  the  ore. 

A  receipt  given  by  the  Sierra  Madre  &  Pacific  Railway  Company 
Vol.  L.  Civil— 6. 
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for  freight  to  Juarez,  Mexico,  on  car  of  ore,  No.  1122,  which  was 
identified  as  the  one  delivered  to  appellant,  was  admitted  in  evi- 
dence over  the  objection  of  appellant.  It  could  not  have  prejudiced 
the  cause  of  appellant  as  it  merely  served  to  identify  the  car,  and 
that  was  amply  accomplished  by  other  testimony.  Appellant  ad- 
mitted in  its  pleading  that  it  received  car  1122,  loaded  with  ore. 

It  was  admissible  to  prove  from  the  books  of  the  Sierra  Madre 
&  Pacific  Railway  Company  that  it  received  car  1122  for  trans- 
portation to  Juarez,  just  across  the  Rio  Grande  from  El  Paso,  on 
October  28,  1905,  that  its  contents  weighed  about  twenty-seven  tons, 
the  name  of  the  shipper  and  the  name  of  the  consignee.  The  en- 
tries were  sworn  to  by  the  custodian  of  the  book  of  the  railway  com- 
pany, and  it  was  sworn  that  they  were  made  by  a  man  whose  duty 
it  was  to  make  them.  That  man  was  not  accessible  as  a  witness 
because  he  had  absconded,  and  his  whereabouts  were  unknown.  The 
entries  were  made  in  the  regular  course  of  the  railroads  business. 
The  railroad  had  no  inducement  to  falsify  its  books.  Such  entries 
are  generally  admitted  when  the  person  making  them  is  deceased, 
and  also  when  the  person  who  made  the  entries  is  in  parts  unknown 
and  can  not  be  procured.  Greenleaf  Ev.,  sees.  115,  116;  Whitcher  v. 
McLaughlin,  115  Mass.,  167;  New  Haven  &  N.  H.  Ry.  Co.  v.  Good- 
win, 42  Conn.,  230;  Atchison,  T.  &  S.  F.  Ry.  v.  Williams,  (Texas 
£?iv.  App.),  86  S.  W.,  38.  The  last  case  cited  is  directly  in  point 
See  also  Wigmore  on  Evidence,  sees.  1517  to  1561,  where  the  sub- 
ject is  fully  discussed.  In  sec.  1518  of  that  work  it  is  stated  that 
in  1832  the  rule  as  to  the  admission  of  regular  entries  in  books  "was 
understood  to  cover  all  entries  made  by  a  person  since  deceased  in 
the  ordinary  course  of  his  business  whether  a  person  wholly  un- 
connected with  the  parties,  or  the  clerk  of  a  party,  or  the  party 
himself;  and  it  is  this  general  exception  that  today  is  unversally 
recognized.'^  The  doctrine  has  been  extended  in  the  United  States, 
at  least,  to  the  entries  of  absent  persons  whose  testimony  is  not 
obtainable  by  the  court.  North  Bank  v.  Abbot,  30  Mass.,  471; 
Cameron  Lumber  Co.  v.  Somerville,  (Mich.),  89  N.  W.,  346;  Rigby 
V.  Logan,  (S.  C),  24  S.  E.,  56;  State  Bank  v.  Brown,  165  N.  Y., 
216. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Henry  Wilkins  v.  J.  A.  Clawson  et  al. 

Decided  April   3,   1008. 

1. — ^Evidence — Certifleate  of  Commlsgloner  of  Land  Offlee. 

The  certificate  of  the  Commissioner  of  the  Land  OflSce  is  admissible  as  evi- 
dence only  of  facts  contained  in  papers,  documents  or  records  of  his  office,  and 
cannot  be  used  as  evidence  of  any  fact  otherwise  known  to  the  officer  but  which 
does  not  directly  appear  from  the  records  of  the  office. 

8. — Same. 

The  following  certificate  of  the  Commissioner  of  the  General  Land  Office, 
viz.:     "I     .     .     .     do  hereby  certify  that  the  above  sketch  of  a  portion  of  Harris 
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County  is  a  true  and  correct  copy  of  the  map  of  Harris  County,  drawn  by  Geo. 
H.  Bringhurst  from  actual  surveys  in  the  year  1840,  and  now  an  archive  of 
this  office,"  held  not  admissible  as  evidence  of  an  actual  survey  of  the  land 
represented  on  the  map. 

8.— Improper  Evidence— Withdrawal  from  Jury. 

The  admission  of  improper  evidence  to  the  jury  becomes  harmless  when 
the  court  instructs  them  not  to  consider  the  same  for  any  purpose,  and  this 
without  regard  to  the  length  of  time  which  may  elapse  between  the  admission 
of  the  evidence  and  the  instruction  of  the  court. 

i. — ^ETidence — ^Allegations  in  Pleading. 

Statements  in  pleadings  are  admissible  in  evidence  against  the  party 
filing  the  same,  whether  such  pleadings  are  sworn  to  or  not.  But  it  is  always 
competent  for  the  party  against  whom  the  pleadings  are  offered  to  show  that 
the  statements  were  inadvertently  made,  or  were  not  authorized  by  him,  or 
were  made  under  a  mistake  of  fact. 

5. — ^Boundary — Charge  Sustained. 

In  trespass  to  try  title  the  plaintiff  has  the  burden  of  proving,  by  a  pre- 
ponderance of  the  evidence,  his  title  to  the  land  in  controversy.  Charge  in  such 
suit,  upon  an  issue  of  boundary,  considered,  and  held  not  subject  to  the  objec- 
tion that  it  conveyed  to  the  minds  of  the  jurv  a  subtile  distrust  of  plaintiff's 
contention,  as  compared  to  that  of  defendants,  and  obscured  the  rights  and 
magnified  the  burdens  of  the  plaintiff. 

6. — Same. 

In  an  action  against  a  number  of  defendants  to  establish  a  boundary,  and 
in  which  the  defendants  claimed  their  respective  tracts  in  severalty,  charge 
considered,  and  held  not  susceptible  of  the  construction  that  it  required  the 
jury  to  state,  in  their  verdict,  the  names  of  the  defendants  against  whom  they 
found,  if  any;  nor  that  it  required  the  jury  to  fix  the  boundaries  of  each  of 
the  several  portions  of  the  land  claimed  by  the  defendants  which  the  jury  might 
find  the  plaintiff  entitled  to  recover;  but  only  that  the  jury  should  fix  the  loca- 
tion of  the  line  in  controversy,  and  this  was  proper. 

7. — ^Brlef — Grouping  Anignments. 

When  assignments  of  error  which  are  not  germane  are  grouped  and  pre- 
sented together  in  appellant's  brief,  they  are  not  entitled  to  consideration. 

Enor  from  the  55th  Judicial  District,  Harris  County.  Tried  be- 
low before  Hon.  W.  P.  Hamblen. 

J.  W.  Campbell,  for  plaintiff  in  error. — Pact  as  to  actual  surveys 
could  not  lawfully  be  proven  by  the  certificate.  Smithwick  v.  An- 
drews, 24  Texas,  494;  Allbright  v.  Governor,  25  Texas,  694;  Tinsley 
V.  Busk  Co.,  42  Texas,  46;  Leon  Co.  v.  Houston,  46  Texas,  576. 

Unlawful  evidence  cause  for  reversal.  Tucker  v.  Hamlin,  60  Texas, 
175. 

The  main  controversy  being  the  true  location  of  southwest  corner 
of  the  Morgan  league,  what  a  deceased  surveyor,  who  had  not  located 
the  league,  nor  been  shown  the  lines  or  comers  of  same  by  any  one 
who  had  seen  the  league  run  out  or  lines  or  corners  marked,  said  that 
some  one  else  said  (such  some  one  else  not  shown  to  have  accur- 
ate knowledge  of  the  lines  or  corners  of  the  land),  is  the  most  ob- 
jectionable form  of  hearsay  evidence,  and  does  not  come  within  any 
exceptions  permitted  in  questions  of  boundary,  but  was,  and  is,  un- 
lawful evidence,  on  the  important  controverted  issue  in  the  case,  which 
the  law  deems  prejudicial  and  reversible  error,  in  no  way  healed  or 
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cured  by  the  attempted  withdrawal  from  tlie  jury  two  days  later,  at 
the  suggestion  of  defendants'  counsel.  Bussell  v.  Hunnieutt,  70 
Texas,  659;  Titterington  v.  Trees,  78  Texas,  570;  Welder  v.  Carroll, 
29  Texas,  335;   Stroud  v.   Springfield,  28  Texas,  649. 

Xot  cured  by  subsequent  withdrawal:  McCaulev  v.  Long,  61  Texas, 
80. 

The  pleadings  offered  in  evidence  were  not  sworn  to  by  Henry 
Wilkins,  not  shown  to  have  been  known  to  him;  the  allegations  as 
to  location  of  Hugh  Morgan  league  were  not  necessary  or  material 
in  sustaining  the  suit,  and  were  improvidently  made  by  his  counsel, 
and  should  not  have  been  admitted  for  any  purpose.  Buzard  v. 
McAnulty,  77  Texas,  445;  Overand  v.  Menczer,  83  Texas,  127. 

The  court  erred  and  prejudiced  plaintiff's  rights  by  the  wording 
and  framing  of  the  third,  fourth  and  fifth  paragraphs  of  the  charge 
given  the  jury  (which  following  after  the  suspicion  cast  on  plain- 
tiff by  first  and  second  paragraphs  of  the  charge),  by  the  use  of  the 
words,  "burden  of  proof  and  "by  a  preponderance  of  the  evidence," 
appearing  four  times  in  third  paragraph,  once  in  fourth,  and  once 
in  fifth  paragraph,  in  an  entire  charge  of  seven  short  paragraphs, 
so  emphasized  and  magnified  tlie  burden  resting  on  plaintiff  as 
probably  caused  the  jury  to  believe  that,  under  the  law,  they  must 
require  of  plaintiff  unusually  full  and  satisfactory  proof  of  the  loca- 
tion of  the  land  as  claimed  by  him.  Powell  v.  Messer,  18  Texas, 
406;  Fore  v.  Hitson,  70  Texas,  521;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Kutac,  76  Texas,  478;  Hays  v.  Hays,  66  Texas,  609. 

All  corners  of  equal  dignity,  etc :    Phillips  v.  Ayers,  45  Texas,  607. 

Call  for  prairie  line  of  adjoining  survey,  with  slight  circumstances 
indicating  mistake,  the  call  does  not  control  course  and  distance: 
Gerald  v.  Freeman,  68  Texas,  203;  Booth  v.  Strippleman,  26  Texas, 
436. 

Under  facts  of  this  case  for  the  charge  to  refer  to  the  line  of 
adjoining  survey  is  to  say  Hannah  Nash  league  line,  and  upon  the 
weight  of  evidence.  See  former  appeal,  Clawson  v.  Wilkins,  15 
Texas  Ct.  Eep.,  664. 

Ewing  £  Ring  and  L.  B.  Moody,  for  defendants  in  error. 

PLEASANTS,  Chief  Justice. — ^This  is  an  action  of  trespass  to 
try  title  brought  by  plaintiff  in  error  against  the  defendants  in  error 
and  others  to  recover  title  and  possession  of  all  the  Hugh  Morgan 
league  of  land  except  a  strip  1374  varas  in  width  on  the  southern 
side  of  the  league  and  extending  the  entire  length  of  the  league 
from  east  to  west.  The  defendants  in  error  disclaimed  title  to  that 
portion  of  the  land  sued  for  lying  east  of  a  line  beginning  on  the 
south  line  of  the  league  on  the  west  bank  of  Cedar  Bayou  and 
running  north  on  a  course  parallel  with  the  east  line  of  the  survey 
to  the  north  line  of  said  league.  As  to  those  portions  of  the  re- 
mainder of  the  land  in  controversy  claimed  by  the  defendants  in 
error  each  of  said  defendants  answered  by  pleas  of  not  guilty 
as  to  specific  tracts  claimed  by  them  respectively,  and  several  of 
said  defendants  also  answered  by  pleas  of  limitation.     The  trial  in 


1908.}  AViLKiNs  V.  Clawson.  85 

the  court  below  by  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  defendants. 

The  only  issue  raised  by  the  evidence  is  the  location  of  the  west 
boundary  line  of  the  Hugh  Morgan  league.  This  league  was  lo- 
cated in  1835.  The  original  English  field  notes  which  accompanied 
the  grant  and  which  the  law  required  to  be  translated  into  Spanish 
and  embraced  in  the  grant,  describes  the  land  as  follows: 

"Beginning  on  the  west  side  of  Cedar  Bayou  and  on  the  north 
boundary  line  of  a  league  surveyed  for  Mrs.  Nash,  mound  and  stake. 
Thence  with  said  line  N.  60  E., 
500    V  timber 
3008  ''  across  Cedar  Bayou  the  prairie  at  the  edge  of  the  bayou  is 

11  vs  wide  bears  S  9  E, 
5000  ''  mound  in  the  prairie.  Thence  N  10  W, 
5000  "  mound  in  the  prairie.  Thence    S  80  W, 
980    "  to  the  timber, 

1880  ''  Cedar  Bayou  (interlined— "8  vs  wide  bears  S  20  W"), 
3400  ''  prairie, 
5000  '*  mound  in  the  prairie,  4th  comer.     Oak,  cedar,  ash  and  pine 

timber.     Undergrowth   Spanish  mulberry  &  palmetto.     Land 

sterile.     Thence  on  Bandon  line  S  10  E, 
4989.5  '*  To  the  place  of  beginning.   .Containing  one  league  of  about 
six  labors  of  farming  and  the  balance  pasture  land.     Aug. 
1st.,  1835.*'  S.  C.  Hiroms. 

The  interlineations  and  erasures  above  shown  appear  in  the  original 
copy  of  the  field  notes  on  file  in  the  General  Land  OflBce. 

The  original  plat,  which  was  returned  with  the  field  notes,  shows 
that  a  stream  runs  across  the  survey  from  north  to  south  near  the 
center  of  the  survey.  The  name  of  the  stream  is  not  shown  on  this 
map;  but  its  location  in  the  survey  much  more  nearly  fits  the  calls 
for  Cedar  Bavou  under  the  construction  of  the  field  notes  contended 
for  by  plaintiff  than  under  that  claimed  by  defendants.  The  field 
notes  in  the  grant  describe  the  land  as  follows : 

"The  tract  surveyed  to  the  colonist  Hugh  Morgan  begins  in  the 
north  line  of  the  survey  of  Mrs.  Xashes,  west  of  Cedar  Bayou,  the 
first  comer  of  this  survey  was  formed  in  the  above  mentioned  line 
raising  a  mound  of  earth  around  a  stake,  from  which  to  the  north 
80  degrees  east  there  were  measured  5000  varas,  and  the  second 
comer  was  formed  in  a  prairie,  a  mound  of  earth  around  a  stake, 
from  which  on  the  course  to  the  north  10  degrees  west  there  were 
measured  5000  varas,  and  the  third  corner  was  formed  in  a  prairie, 
a  mound  of  earth  around  a  stake,  from  which  on  the  course  to  the 
south  80  degrees  west  there  was  measured  5000  varas,  and  the 
fourtii  and  last  corner  was  formed  in  a  prairie,  raising  a  mound  of 
earth  around  a  stake.  From  there  to  the  south  there  was  measured 
4989.5  varas  until  closing  on  he  beginning  corner  of  this  survey. 
Of  the  aforesaid  tracks  6  labors  belong  to  the  class  of  arable  land 
and  the  remaining  18  to  that  of  pasture.  Its  configuration  being 
that  which  in  duplicate  I  enclose  to  you.     Nacogdoches,  August  30, 


s, 
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1835.  (Signed)  Authur  Henri,  Surveyor,  Joseph  Carriere,  Tranu- 
lator/'  The  title  was  formally  extended  on  August  30,  1835,  as  fol- 
lows: ''In  the  name  of  the  State,  I  concede  to,  confer  upon  and  put 
aforesaid  Hugh  Morgan  in  real  and  personal  possession  of  one 
league  of  land,  situated  on  the  north  line  of  the  Lady  Sarah  Nashes, 
west  of  Cedar  Bayou,  whose  boundaries  are  defined  in  the  map  and 
notes  of  survey  returned  by  the  surveyor.  Citizen  Arthur  Henri, 
as  is  seen  in  this  title.'' 

The  location  of  the  Hannah  Nash  survey  is  definitely  established. 
The  northwest  comer  of  that  survey  is  in  the  prairie  and  unmarked, 
but  it  is  fixed  by  calls  for  course  and  distance  from  Cedar  Bayou 
at  a  point  1169  varas  S.  80  W.  of  tlie  west  bank  of  said  bayou. 

The  plaintiff  contends  that  the  southwest  corner  of  the  Morgan 
as  shown  by  the  above  field  notes  is  at  a  point  3008  varas  S.  80  W. 
from  the  intersection  of  the  north  line  of  the  Hannah  Nash  survey 
with  the  west  bank  of  Cedar  Bayou  and  tlie  west  line  of  the  Mor- 
gan runs  from  said  comer  N".  10  W.  5036  varas.  If  the  Morgan 
is  located  as  contended  by  plaintiff  it  includes  all  of  the  land  in 
controversy. 

The  land  claimed  by  the  defendants  is  a  part  of  the  Gregoiy 
surveys  which  were  located  in  1839  along  the  west  line  of  the  Mor- 
gan and  calls  for  said  line.  The  field  notes  of  the  Gregory  sur- 
veys and  copies  of  several  old  maps  of  Harris  County  introduced  in 
evidence  by  the  defendants,  locate  the  west  line  of  the  Morgan  as 
beginning  on  the  west  bank  of  Cedar  Bayou  in  the  north  line  of 
the  Nash  survey  and  mnning  thence  N.  10  deg.  W.  the  distance 
called  for  in  the  grant.  The  defendants  contend  that  this  is  the 
true  location  of  said  line. 

If  either  the  line  claimed  by  the  plaintiff  or  that  claimed  by  the 
defendants  be  adopted  the  original  field  notes  of  the  Morgan  con- 
tain many  discrepancies  in  calls  for  distances  to  timber  and  prairie 
and  to  Cedar  Bayou. 

This  is  the  third  appeal  of  this  case.  The  opinions  on  the  former 
appeals  are  reported  in  11  Texas  Ct.  Sep.,  306,  and  15  Texas  Ct. 
Rep.,  662. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred 
and  prejudiced  the  rights  of  plaintiff  by  admitting  in  evidence  over 
the  objections  of  plaintiff,  a  sketch  from  the  General  Land  Office,  of 
a  part  of  a  map  of  Harris  County,  which  showed  the  Hugh  Morgan 
league  located  with  its  southwest  corner  on  the  west  bank  of  Cedar 
Bayou,  and  the  Gregory  surveys  located  with  their  east  line  a 
common  line  with  the  west  line  of  the  Hugh  Morgan  survey  as 
tlius  located  (the  location  as  contended  for  by  defendants),  upon 
which  sketch  was  written  in  form  of  a  certificate  under  the  seal 
and  signature  of  the  Commissioner  of  the  General  Land  Ofiice,  the 
following:  The  above  sketch  is  a  true  and  correct  copy  from  the 
map  of  Harris  County,  drawn  by  George  H.  Bringhurst,  from 
actual  surveys  in  the  year  1840,  and  now  an  archive  of  this  office.* 
Thereby  injecting  into  the  minds  of  the  jury,  as  an  established  fact, 
and  officially  certified  to  be  so,  that  in  1840  the  surveyor  named 
had  been  on  the  ground  with  his  instraments  and  after  an  actual 
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survey,  found  the  lines  and  comers  of  the  Hugh  Morgan  and  other 
surveys,  as  shown  by  said  plat.  If  any  such  survey  was  then  made, 
proof  of  same  could  not  lawfully  be  made  by  the  certificate  of  the 
Commissioner  of  the  General  Land  OflBce,  as  was  actually  done  in 
this  case.'' 

The  copy  of  the  map  referred  to  in  the  assignment  and  which 
was  put  in  evidence  by  the  defendants,  has  the  following  certificate 
endorsed  theron:  "General  Land  OflSce,  Austin,  Texas,  March  26, 
1895.  I,  Andrew  J.  Baker,  Commissioner  of  the  General  Land 
Office,  of  the  State  of  Texas,  do  hereby  certify  that  the  above  sketch 
of  a  portion  of  Harris  County  is  a  true  and  correct  copy  from  the 
map  of  Harris  County,  drawn  by  (5eo.  H.  Bringhurst  from  actual 
surveys  in  the  year  1840,  and  now  an  archive  of  this  office.  In 
testimony  whereof  I  hereunto  set  my  hand  and  cause  the  seal  of 
office  to  be  affixed  the  day  and  date  first  above  written.  (Seal) 
Andrew  J.  Baker,  Commissioner.*' 

There  is  no  bill  of  exception  in  the  record,  but  the  stenographer's 
transcript  shows  the  following  with  reference  to  the  introduction 
of  the  map  and  the  objection  made  thereto  by  the  plaintiff's  counsel: 

"Pendarvis.  We  next  offer  a  certified  sketch  from  the  Land  Office 
map  of  Harris  County,  of  date  1840. 

"Plaintiff.  I  object  to  the  form  of  the  certificate.  If  it  was  an 
ordinary  certificate,  I  would  not  object.  It  attempts  to  state  a 
fact  which  I  think  is  incompetent. 

"Pendarvis.  Your  Honor  will  remember  that  the  same  objection 
was  made  at  the  former  trial,  and  the  jury  were  instructed  to  disre- 
gard that  part  of  the  certificate. 

"The  Court.  Overrule  the  objection.  The  court  allowed  the  map 
to  go  to  the  jury  without  reference  to  the  certificate,  for  the  purpose 
only  of  location,  in  conection  with  testimony. 

"Plaintiff.    We  except. 

"Ewing.  I  will  call  the  jury's  attention  to  it.  There  is  the  Mor- 
gan, and  there  is  the  Xash." 

The  certificate  of  the  Commissioner  of  the  Land  Office  is  ad- 
missible in  evidence  only  as  to  facts  "Contained  in  papers,  documents 
or  records"  of  his  office,  and  can  not  be  used  as  evidence  of  any  fact 
otherwise  known  to  the  officer,  which  does  not  directly  appear  from 
the  records  of  the  office.     Smithers  v.  Lowrance,  100  Texas,  77. 

It  does  not  affirmatively  appear  from  the  certificate  above  quoted 
that  the  fact  that  the  map  was  made  from  actual  surveys  in  1840 
is  shown  by  any  paper,  document  or  record  in  the  Land  Office,  and 
under  the  rule  above  stated  the  certificate  was  not  admissible  as 
evidence  of  such  fact.  We  do  not  think,  however,  that  the  stenog- 
rapher's report  of  the  proceeding  before  set  out  shows  that  the  cer- 
tificate was  offered  or  admitted  as  evidence  of  the  fact  that  the 
map  was  "made  from  an  actual  survey  in  the  year  1840."  When 
the  objection  to  the  certificate  was  made  counsel  for  the  defendants 
reminded  the  court  that  on  a  former  trial  the  map  was  admitted  and 
the  jury  instructed  to  disregard  the  objectionable  part  of  the  certi- 
ficate. The  court  then  overruled  the  objection  to  the  introduction 
of  the  map  and,  as  we  interpret  from  the  statement  above  quoted, 
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only  allowed  the  map  to  be  considered  by  the  jury.  There  was 
no  error  in  admitting  the  map  if  the  jury  were  told  that  they  could 
not  consider  the  objectionable  statement  in  the  certificate,  and  we 
think  from  what  tlie  record  shows  the  jury  must  have  understood 
that  they  could  not  consider  the  statement  in  tlie  certificate  as 
evidence.  If  plaintiff  desired  more  explicit  instructions  to  the  jury 
not  to  consider  the  certificate,  he  should  have  requested  them.- 

The  second  assignment  of  error  is  as  follows:  "The  court  erred, 
and  prejudiced  plaintiffs  rights  by  admitting  in  evidence,  over  the 
objections  of  plaintiff,  that  part  of  tlie  testimony  of  the  witness 
Stimpson  in  answer  to  defendaat's  counsel,  wherein  he  said  that  in 
1896  one  Gillespie,  an  old  surveyor  of  Harris  County,  showed  and 
pointed  out  to  him  the  southwest  corner  of  the  Hugh  Morgan  league, 
right  on  the  west  bank  of  Cedar  Bayou,  on  the  north  line  of  the 
Nash  league,  and  then  told  him  that  Darius  Gregg  had  showed 
him  the  comer  and  west  line  of  the  Morgan  at  that  place  in  1860, 
which  evidence  was  admitted  without  showing  that  either  Gillespie 
or  Gregg  had  located  said  survey  or  had  been  shown  the  lines  and 
corners  by  anyone  who  had  actual  or  official  knowledge  of  the  true  lines 
and  comers  thereof,  and  was  hearsay.  And  this  error  was  not  cured  by 
the  attempted  withdrawal  of  the  evidence  two  da3^s  later  by  the 
court,  at  suggestion  of  defendants'  counsel,  after  the  jury  had  con- 
sidered it  in  connexion  with  defendants'  other  evidence.*' 

The  record  shows  that  the  testimony  complained  of  in  this  as- 
signment was  withdrawn  from  the  jury  and  the  jury  instmcted  by 
the  court  not  to  consider  said  testimony  for  any  purpose.  It  does 
not  appear  from  the  record  what  time  elapsed  between  the  admis- 
sion of  the  testimony  and  its  withdrawal,  but  this  is  immaterial. 
We  can  not  presume  that  the  jury  disregarded  the  positive  instruc- 
tion of  the  court  and  considered  this  testimony  in  arriving  at  their 
verdict.  The  assignment  is  therefore  ovenruled.  Church  v.  Wag- 
goner, 78  Texas,  203. 

The  third  and  fourth  assignments  are  asked  to  be  considered  to- 
gether. These  assignments  with  their  accompanying  propositions  and 
statements  are  as  follows: 

"Third  Assignment  of  Error.  The  court  erred  in  admitting  in 
evidence,  over  objection  of  plaintiff,  the  pleadings  of  counsel  in  cause 
No.  28,578." 

"Fourth  Assignment  of  Error.  The  court  erred  in  sustaining  ob- 
jections and  excluding  the  judgment  rendered  in  cause  28,578,  offered 
in  evidence  by  plaintiff.'* 

"First  Proposition.  The  pleadings  offered  in  evidence  were  not 
sworn  to  by  Henry  Wilkins,  nor  shown  to  have  been  known  to  him; 
the  allegation  as  to  location  of  Hugh  Morgan  league  were  not  nec- 
essary or  material  in  sustaining  the  suit,  and  were  improvidently 
made  by  his  counsel,  and  should  not  have  been  admitted  for  any 
purpose.** 

"Statement.  The  suit  was  against  Jno.  Chivers  and  others  for 
land  east  of  the  land  in  controversy  in  this  suit,  in  which  petition 
of  plaintiff,  signed  by  his  counsel,  alleged  that  the  Hugh  Morgan 
league  begins  on  west  bank  of  Cedar  Bayou,  in  north  line  of  the 
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Xash,  thence  north  80  east  5000  vs;  thenoe  north  10  west  5000  vs; 
thence  south  80  west  5000  vs;  thence  south  10  west  5000  vs.  to 
beginning/' 

"Second  Proposition.  The  defendant  E.  T.  Shaffer  was  a  pur- 
chaser from  Jno.  Chivers,  one  of  the  defendants  in  said  cause  28,578, 
while  the  suit  was  pending,  and  in  rebuttal  of  his  evidence  that 
he  bought  while  suit  was  pending  and  the  pleadings  of  plaintiff 
on  file.  The  judgment  rendered,  binding  on  his  vendor,  Jno.  Chivers, 
was  also  binding  on  E.  T.  Shaffer,  and  it  showed  a  judgment  lo- 
cating the  Hugh  Morgan  league  with  its  southwest  comer  3008 
vs.  west  of  Cedar  Bavou,  and  was  competent  evidence  as  to  defendant 
Shaffer.*' 

"Statement.  Defendant  E.  T.  Shaffer  testified:  I  bought  the  W. 
H.  Scott  survey  from  Jno.  Chivers  about  5th  of  November,  1901. 
Knew  of  the  suit  by  Henry  Wilkins,  and  that  there  was  a  claim  of 
conflict  with  tlie  Hugh  Morgan  league.  Judgment  locating  south- 
west comer  of  Hugh  Morgan  3008  vs.  south  80  west  from  Cedar 
Bayou  crossing  of  north  line  of  Nash.** 

These  assignments  are  not  germaine  to  each  other  and  therefore 
can  not  properly  be  presented  together,  but  waiving  this  objection, 
we  think  neither  assignment  presents  any  error. 

Statements  in  pleadings  are  admissible  in  evidence  against  the 
party  filing  such  pleading  without  regard  to  whether  the  pleading 
is  sworn  to.  It  is  always  competent  for  the  party  against  whom 
the  pleading  is  offered  to  show  that  the  statement  was  inadvertently 
made,  or  was  not  authorized  by  him,  or  made  under  a  mistake  of 
fact  Such  explantaion  may  weaken  or  destroy  the  force  of  tlie 
statement  in  the  pleading,  but  that  is  a  question  for  the  jury  and 
affects  the  weight,  not  the  admissibility  of  the  pleading  as  evidence. 

The  statement  under  the  fourth  assignment  does  not  show  the 
materiality  of  the  excluded  evidence,  and  we  can  not  look  through 
a  voluminous  record  in  order  to  ascertain  whether  such  evidence 
was  material. 

The  court  gave  the  jury  the  following  charge:  "1.  The  plaintiff 
sues  to  recover  a  tract  of  land  which  he  claims  is  a  part  of  a 
league  of  land  granted  by  the  Mexican  government  in  1835  to  Hugh 
Morgan;  and  to  that  tract  of  land  he  has  shown  title,  if  it  is  a 
part  of  said   Hugh   Morgan   league,  but  otlierwise   lie   has   not. 

"II.  The  defendants  have  disclaimed  as  to  the  parts  of  the  land 
not  claimed  by  them  respectively,  but  have,  as  to  the  parts  claimed 
by  them,  set  up  pleas  of  not  guilty,  under  wiiich  they  are  at  liberty 
to  urge  any  defense  which  the  facts  may  show. 

"III.  The  burden  is  upon  the  plaintifP,  under  the  law,  to  estab- 
lish by  a  preponderance  of  the  evidence  that  the  land  described  in 
his  petition,  or  some  of  it,  is  a  part  of  said  Hugh  Morgan  league; 
and  if  such  fact  is  not  shown  by  a  preponderance  of  the  evidence, 
then  the  plaintiff  has  faUed  to  sustain  the  burden  upon  him,  and 
can  not  recover. 

"IV.  If,  therefore,  you  believe  from  a  preponderance  of  the  evi- 
dence that  the  land  described  in  plaintiff's  petition,  or  some  of  it, 
is  a  part  of  said  Hugh  Morgan  league,  then  find  for  the  plaintiff. 
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describing  the  land  .found  for  him,  if  less  than  the  whole  claimed 
in  his  petition,  so  as  to  identify  it  against  G.  H.  Pendarvis,  J.  A. 
Clawson,  P.  C.  Ulrich,  C.  W.  Hahl,  G.  S.  Guss,  Steve  Wolcik,  Frank 
Rohla,  C.  H.  Kinney,  E.  T.  Shaffer,  G.  M.  Parish,  Guy  A.  Ridgeway, 
W.  Dye,  Carl  Martens  and  unknown  heirs  of  Carl  Martens. 

"V.  If  you  do  not  believe  it  is  shown  by  a  preponderance  of  the 
evidence  that  the  land  described  in  plaintiff's  petition,  or  some  of 
it,  is  a  part  of  said  league  of  land  originally  granted  to  Hugh  Mor- 
gan, then  let  your  verdict  be  for  the  defendants. 

"VI.  In  your  deliberations  to  determine  the  location  of  the 
league  of  land  described  in  the  grant  to  Hugh  Morgan,  and  wheth- 
er or  not  it  includes  the  land  in  controversy,  you  will  search  for 
the  footsteps  of  the  surveyor  in  locating  the  Hugh  Morgan  league, 
and  in  this  search  you  will  be  guided,  first,  by  natural  objects, 
such  as  streams  and  timber;  second,  by  artificial  objects,  such  as 
the  fixed  and  established  line  of  an  adjoining  survey,  about  which 
there  is  no  dispute,  and  then,  by  course  and  distance;  yet  in  this 
case  you  will  consider  all  the  evidence  and  follow  the  actual  survey 
of  said  Hugh  Morgan  league  as  it  was  made,  if  in  fact  made  by  the 
surveyor,  to  decide  the  location  of  said  league,  and  whether  or  not 
it  included,  in  whole  or  in  part,  the  land  described  in  plaintiff's  pe- 
tition. 

"VII.  The  jury  are  the  exclusive  judges,  under  the  rules  of  law 
given,  of  the  weight  and  credibility  of  the  evidence;  and  by  your 
conclusions  thereon,  under  the  court's  direction  as  to  ttie  law,  let  the 
verdict  be  determined." 

Under  his  fifth  and  fourteenth  assignments  of  error,  plaintiff 
assails  this  charge  as  a  whole  on  the  ground  that  it  is  so  worded 
as  to  convey  to  the  minds  of  the  jury  "a  subtile  distrust  of  plain- 
tiff's contention  as  compared  with  that  of  defendants"  .  .  .  "and 
the  effect  thereof  upon  the  jury  was  to  obscure  the  rights  and  magnify 
the  burdens  of  plaintiff  and  cast  suspicion  upon  plaintiff's  con- 
tention for  location  of  the  land,  and  by  contrast  with  plaintiff's 
defendants'  rights  were  presented  most  favorably."  The  charge  is 
not  upon  the  weight  of  the  evidence  and  is  not  so  framed  as  to 
have  had  the  effect  upon  the  jury  claimed  by  plaintiff.  The  law 
gives  the  defendant  an  advantage  in  requiring  a  plaintiff  to  prove 
his  case  by  a  preponderance  of  the  evidence,  and  this  charge  cor- 
rectly informed  the  jury  that  such  burden  was  upon  the  plaintiff 
in  this  case,  and  we  do  not  think  the  instruction  as  to  the  burden 
of  proof  and  the  preponderance  of  evidence  was  undilly  emphasized. 

The  eighteenth  assignment  complains  of  the  action  of  the  court 
in  reading  the  charge  to  the  jury  in  the  absence  of  counsel  for 
plaintiff  and  without  his  having  an  opportunity  to  know  before  the 
return  of  tlie  verdict  what  instructions  had  been  given  the  jury: 
This  assignment  is  not  supported  by  any  statement  and  no  bill  of 
exceptions  is  referred  to.  In  the  absence  of  a  statement  and  bill  of 
exceptions  the  assignment  will  not  be  considered. 

The  sixth  and  seventh  assignments  of  error  complain  of  the  fourth 
paragraph  of  the  charge  above  set  out  on  the  ground  that  it  re- 
iterates the  instruction  that  plaintiff's  right  of  recovery  depends  up- 
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on  the  finding  that  the  preponderance  of  the  evidence  is  in  his  favor^ 
and  said  right  is  '^further  obscured  and  made  more  difficult  to  state 
by  the  names  of  fourteen  defendants  against  whom  the  jury  were 
instructed  to  return  a  verdict  if  they  found  in  favor  of  plaintiff's 
contention,  when  in  law  and  fact  it  was  wholly  unnecessary  to  give 
the  names  of  any  defendant;  and  when  in  fact  six  of  the  parties 
named  in  said  paragraph  as  defendants  were  not  before  tlie  court 
on  the  trial  of  the  case." 

The  first  ground  of  this  objection  to  the  charge  has  been  answered 
in  disposing  of  the  fifth  and  fourteenth  assignments.  We  do  not 
think  this  charge  required  the  jury  to  state  in  their  verdict  the 
names  of  the  defendants  against  whom  they  found  in  event  they 
found  for  plaintifiF,  but  if  it  should  be  so  interpreted  it  could  not 
have  injured  plaintiff.  It  certainly  can  not  be  construed  as  re- 
quiring the  jury  to  fix  the  boundaries  of  each  of  the  several  por- 
tions of  the  land  claimed  by  the  defendants  which  the  jury  might 
find  plaintiff  entitled  to  recover,  but  could  only  mean  that  in  event 
the  jury  found  for  plaintiff  for  a  portion  of  the  land  in  controversy 
they  should  fix  the  location  of  the  west  boundary  line  of  the  Mor- 
gan, so  that  the  land  recovered  of  the  defendants  might  be  identi- 
fied, and  this  was  a .  proper  instruction.  The  third  objection  to 
this  charge  can  not  be  sustained  because  the  fact  upon  which  it  is 
based  is  contradicted  by  the  record.  The  defendants  named  in  the 
charge  who  are  claimed  by  plaintiff,  not  to  have  been  parties  on  the 
trial  of  the  case  were  original  defendants  in  the  suit.  It  further 
appears  that  a  former  judgment  was  rendered  in  this  cause  in  favor 
of  plaintiff  against  all  of  the  defendants  in  error  and  that  upon  ap- 
peal said  judgment  was  reversed  as  to  all  of  said  defendants.  If 
there  is  an3rthing  in  the  record  indicating  that  any  of  the  defendants 
named  in  the  charge  were  not  defendants  at  the  trial  from  which 
this  writ  of  error  is  prosecuted,  or  that  a  plea  of  res  ad  judicata 
was  presented  or  could  have  been  maintained  against  any  of  said 
defendants,  such  facts  are  not  shown  by  the  statement  under  the 
assignments. 

The  nineteenth  assignment  of  error  presents  two  separate  and  dis- 
tinct matters  and  for  that  reason  we  are  not  required  to  consider 
it.  This  assignment  is  also  grouped  and  presented  with  the  fifth 
and  sixth  assignments  and  not  being  germane  thereto  none  of  said 
assignments  require  our  consideration.  We  have,  however,  already 
passed  upon  the  fifth  and  sixth  assignments  and  have  considered 
the  points  presented  by  the  nineteenth  notwithstanding  its  insuffi- 
ciency in  the  respects  above  indicated.  We  think  if  properly  pre- 
sented the  matters  complained  of  by  this  assignment  would  not  con- 
stitute error,  and  the  assignment  is  overruled. 

The  objections  to  the  charge  urged  under  the  eighth  assignment 
have  been  disposed  of  in  our  discussion  of  previous  assignments,  and 
this  assignment  is  also  overruled. 

The  ninth  and  tenth  assignments  complain  of  that  portion  of  the 
sixth  paragraph  of  the  charge  in  which  the  jury  are  instructed  as 
to  the  relative  dignity  of  calls  in  the  field  notes  in  ascertaining  the 
location  of  the  survey.     The  contentions  under  these  assignments  are 
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that  under  the  facts  in  this  case  the  call  for  timber  should  not  be 
regarded  as  of  higher  dignity  than  the  cdls  for  course  and  distance, 
and  that  the  instruction  that  the  call  for  an  established  line  of  an 
adjoining  survey  was  of  higher  dignity  than  the  calls  for  course 
and  distance  was  destructive  of  plaintiff's  rights,  in  that  the  jury 
must  have  understood  from  such  instruction  that  the  southwest 
comer  of  the  Morgan  survey  could  not  be  located  west  of  the  north- 
west comer  of  the  Nash  survey,  the  undisputed  evidence  showing 
that  the  north  line  of  the  Nash  was  known  and  established  and  the 
field  notes  of  the  Morgan  calling  for  its  southwest  comer  in  the 
north  line  of  the  Nash.  Neither  of  these  assignments  should  be  sus- 
tained. It  was  probably  unnecessary  for  the  court  to  instract  the 
jury  as  to  the  relative  dignity  of  the  calls,  but  the  charge  correctly 
states  the  rule  upon  the  subject,  and  the  jury  having  been  told  ex- 
pressly in  this  paragraph  of  the  charge  that  they  must  consider  all 
of  the  evidence  "and  follow  the  actual  survey  of  said  Hugh  Morgan 
league  as  it  was  made,  if  in  fact  made,  by  the  surveyor,*'  could  not 
have  been  misled  by  the  .charge. 

What  has  been  here  -said,  disposes  of  the  questions  raised  by  the 
fifteenth  and  twentieth  assignments,  and  these  assignments  can  not 
be  sustained. 

The  twelfth  assignment  complains  of  the  clause  **if  in  fact  made" 
in  the  paragraph  of  the  charge  above  quoted,  on  the  ground  that 
said  clause  submits  the  issue  of  whether  the  original  survey  of  the 
Morgan  league  was  actually  made  on  the  ground,  when  no  such  issue 
is  raised  by  the  evidence.  We  can  not  agree  with  counsel  that  the 
evidence  does  not  raise  the  issue  of  an  actual  survey.  In  the  ab- 
sence of  evidence  to  the  contrary  the  presumption  is  that  an  actual 
survey  was  made.  But  the  fact  that  the  surveyor  did  not  go  on 
the  ground  and  measure  and  mark  the  lines  and  comers  of  the 
survey  may  be  shown  by  circumstances,  and  under  the  evidence  in 
this  case  the  jury  might  have  found  that  the  lines  of  the  survey 
were  not  actually  run  on  the  ground  by  the  surveyor  who  returned 
the  field  notes  upon  which  the  grant  of  the  Morgan  league  was 
made. 

It  is  unnecessary  to  discuss  the  remaining  assignments  of  error 
separately  or  in  detail.  All  of  them  assail  the  charge  of  the  court 
and  after  due  consideration  of  each  we  have  found  no  merit  in  any 
of  them. 

The  judgment  of  the  court  below  should  be  affirmed  and  it  has 
been  so  ordered. 

Affirmed. 


Colorado  Canal  Company  v.  McFarland  &  Southwell. 

Decided  April  3,    1908. 

1 . — Practice — ^Withdrawing:  Pleading — ^Effect. 

A  defendant  has  the  right  to  withdraw  a  pleading,  even  though  verified, 
and  when  withdrawn  it  cannot  be  considered  for  any  purpose,  except  as  evi- 
dence when  offered  by  the  opposite  party.    In  a  suit  for  water  rent  based  upon 
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a  contract  in  writing,  tlie  defendant  plead  in  reconvention  for  damages  for 
breach  of  a  previous  verbal  contract  which  appeared  on  the  face  of  the  plead- 
ing to  be  barred  by  limitation.  This  pleading  was  withdrawn  and  another  sub- 
stituted, in  which  the  defendant  sought  to  avoid  the  effect  of  the  written  con- 
tract relied  on  by  plaintiff.  Held,  a  general  demurrer  to  the  answer  last  filed, 
on  the  ground  of  limitation,  was  properly  overruled. 

8.— Appeal — Briefing — Bnle  31. 

A  mere  reference  to  a  pleading  as  a  whole,  with  the  pages  of  the  record 
where  it  is  to  be  found,  is  not  sufficient  in  assigning  error  to  a  ruling  of  tho 
court  in  passing  upon  special  exceptions  to  particular  allegations  in  such  plead- 
ing. The  particular  allegations  must  be  pointed  out  in  the  statement.  The 
statement  may  be  brief,  but  it  must  be  a  correct  reflection  of  so  much  of  the 
record  as  is  necessary  to  enable  the  Appellate  Court  to  pass  upon  the  question 
raised,  and,  unless  contradicted  by  the  opposite  party,  the  statement  will  be- 
taken as  true. 

3. — ^Pleading  as  EttoppeL 

Where,  in  a  suit  based  upon  a  written  contract,  the  defendant  first  an- 
swered by  plea  of  non  est  factum,  and  setting  up  a  verbal  contract  antecedent 
to  the  contract  declared  on,  the  defendant  wa»  not  estopped  by  such  answer  to 
abandon  said  defense,  and  to  rely  upon  the  written  contract. 

4. — Corporation — ^Evidence  of  Character. 

In  a  suit  by  a  corporation  for  water  rents,  the  character  of  the  corpora- 
tion is  sufficiently  shown  when  it  appears  from  the  pleading  of  the  plaintiff 
that  the  contract  on  which  it  sues  was  one  which  only  a  corporation  created 
for  purposes  of  irrigation  under  our  Revised  Statutes  could  appropriately 
make,  and  the  failure  to  introduce  the  charter  in  evidence  was  immaterial. 

5.— ^^rporatlon — Eminent  Domain. 

The  restrictions  and  limitations  imposed  by  law  upon  corporations  vested 
with  tlie  power  of  eminent  domain  exist  and  apply  to  such  corporations 
whether  the  power  is  ever  exercised  or  not. 

6. — ^Irrigation  Companies — Common  Carriers. 

Irrigation  companies  furnishing  water  to  consumers  for  compensation,  al- 
though private  corporations,  are  public  or  quasi-public  carriers,  and  as  such 
are  charged  with  certain  duties  tx>  the  public,  and  are  subject  to  reasonable 
control  by  the  L^slature  and  the  courts,  and  any  attempt  on  the  part  of  such 
companies  to  -use  its  monopoly  of  business  along  its  line  for  the  purpose  of 
coercing  compliance  with  unreasonable  or  exorbitant  demands,  will  be  held 
illegal  and  void. 

7. — Same — Contract — ^tTnreasonable  Stipnlations. 

AVhether  or  not  certain  stipulations  in  a  contract  by  an  irrigation  com- 
pany, whereby  its  liability  was  limited  or  altogether  avoided,  were  reasonable 
or  unreasonable,  was  properly  submitted  by  the  court  to  tlie  jury  as  a  ques- 
tion of  fact,  and  in  the  present  instance  properly  found  by  the  jury  to  be  un- 
reasonable. 

8. — ^Practice— Bill  of  Exception. 

When  a  bill  of  exception  to  the  exclusion  of  evidence  or  to  the  argument 
of  counsel  fails  to  show  what  the  excluded  evidence  or  the  argument  was,  it 
cannot  be  determined  whether  or  not  the  matter  complained  of  was  prejudi- 
cial, and  hence  should  not  be  considered. 

9. — flame— Afldavlt  in  Lien  of  Exception. 

In  the  absence  of  a  bill  of  exception  approved  by  the  court  to  an  argu- 
ment of  counsel,  alleged  to  be  improper,  an  assignment  of  error  based  thereon 
cannot  be  considered.  Affidavits  attached  to  the  motion  for  new  trial  cannot 
take  the  place  of  a  bill  of  exception. 
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10. — ^Improper  Arirament. 

In  a  suit  by  an  irrigation  oorporation  for  water  rents,  argument  of  coun- 
sel for  defendant  considered,  and  held  calculated  to  inflame  the  minds  of  the 
jury  and  prejudice  them  against  the  plaintiff,  and  hence  cause  for  reversal  of 
the  judgment. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  be- 
low before  Hon.  Wells  Thompson. 

Oaines  &  Corbeti,  for  appellant. — It  was  error  for  the  court  not  to 
consider  the  abandoned  answer  and  cross-bill  of  defendants^  especially 
when  sworn  to,  and  it  was  not  necessary  that  same  be  offered  in  evi- 
dence in  order  to  be  considered  against  them.  Gathright  v.  Wheat, 
70  Texas,  742;  Barrett  v.  Featherstone,  89  Texas,  570;  Crosby  v. 
Bonnowslgr,  69  S.  W.,  213;  Morgan  v.  Bement,  59  S.  W.,  910. 

The  court  erred  in  refusing  to  give  the  special  charge  requested 
by  the  plaintiff,  which  said  charge  is  as  follows: 

"Gentlemen  of  the  Jury:  At  the  request  of  the  plaintiff,  you 
are  charged  that  if  you  believe  from  the  evidence  that  plaintiff 
failed  to  furnish  water  to  the  defendants  as  contracted,  and  you 
believe  that  by  reason  of  a  failure  to  supply  water  the  plaintiff  in- 
jured the  defendants'  crop,  then  the  proper  rule  by  which  you  are 
to  determine  defendants'  damages  is  to  find  the  difference  between 
what  the  crop  would  have  probably  made  if  it  had  been  properly 
watered,  and  what  it  did  make,  damaged,  and  from  that  difference, 
if  any  you  find,  deduct  the  cost  of  raising,  harvesting  and  marketing 
the  same.'*  Such  charge,  setting  out  the  proper  measure  of  dam- 
ages as  laid  down  by  the  courts  of  this  State,  and  such  measure  of 
damages  not  having  been  given  by  the  general  charge  of  the  court. 
Raywood  Canal  Co.  v.  Langford,  32  Texas  Civ.  App.,  401;  Baywood 
Canal  Co.  v.  Wells,  33  Texas,  Civ.  App.,  545. 

The  court  erred  in  its  charge  to  the  jury  wherein  it  instructed  the 
jury  that  if  they  found  from  the  the  facts  and  circumstances  exist- 
ing at  the  time  of  the  execution  of  the  written  contract  that  the 
provisions  therein  to  the  effect  that  in  no  event  should  the  plain- 
tiff be  liable  for  any  sum  of  money  in  excess  of  $4  per  acre  for 
such  of  defendants'  land  as  it  failed  to  water,  and  also  that  if 
enough  rice  was  raised  by  defendants  to  reimburse  them  for  their 
actual  outlay,  the  plaintiff  should  not  be  liable  for  any  sum  what- 
ever, was  reasonable,  that  it  was  valid  and  binding  on  the  defend- 
ants; but  should  they  believe  and  find  from  all  the  facts  and  cir- 
cumstances in  evidence  that  the  said  provision  was  an  unreason- 
able condition  or  provision  under  the  conditions  then  existing,  that 
they  should  ignore  said  provision  in  assessing  defendants'  damages, 
if  any  they  found,  because  the  facts  and  circumstances  did  not  and 
could  not  constitute  the  reasonableness  or  unreasonableness  of  the 
provision.  Southern  Pac.  Ey.  v.  Maddox,  75  Texas,  306;  19  Am. 
&  Eng.  Enc.  Law,  old  ed.,  640,  645  and  note  4,  page  640;  see  also 
pp.  639,  640;  Long  v.  McCauley,  3  S.  W.,  690. 

Twenty-First  Assignment  of  Error. —  When  litigants  allege  them- 
selves to  be  entitled  by  ownership  to  one-half  of  certain  damages, 
and  allege  a  right  by  assignment  to  the  other  half  of  said   damages. 
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and  fail  to  prove  up  the  assignment,  and  also  abandoned  claim  to 
one-half  of  said  damages,  then  it  is  the  duty  of  the  court  to  instruct 
the  jury  they  are  not  entitled  to  recover  at  all. 

Linn,  Holland  £  Austin  and  E.  N.  Krame,  for  appellees. 

REESE,  Associate  Justice. — This  is  a  suit  by  the  Colorado  Canal 
Company,  a  corporation,  against  McFarland  &  Southwell,  to  recover 
the  value  of  830i^  sacks  of  rice  alleged  to  be  due  under  a  contract 
for  furnishing  water  by  plaintiff  to  defendants  to  water  their  rice 
crop  on  445.26  acres  of  land,  at  the  rate  of  two  sacks  of  rice  weigh- 
ing not  less  than  one  hundred  and  eighty  pounds  to  each  acre 
of  land.  The  rice  was  alleged  to  be  of  the  value  of  $1661,  and 
plaintiff  also  sued  for  ten  percent  on  said  amount  as  attorney's  fees 
under  the   contract. 

The  contract  sued  on,  and  which  was  made  an  exhibit  to  the 
petition,  contained  a  provision  that  failure  of  the  Canal  Company 
to  furnish  water  as  provided  in  the  contract  should  in  no  event 
render  it  liable  in  excess  of  $4  per  acre  for  such  land  as  it  failed 
to  water,  and  that  should  enough  rice  be  raised  to  reimburse  de- 
fendants for  their  actual  outlay  the  company  should  not  be  liable 
at  all.  There  was  a  further  provision  that  defendants  should  not 
place  more  than  six  inches  of  water  on  any  part  of  the  land,  and 
that  they  would  stack  the  rice  if  not  threshed  within  twenty  days 
after  harvesting,  and  also  that  demand  for  water  should  be  in 
writing  five  days  before  the  water,  was  required.  Plaintiff  sued  out 
a  writ  of  sequestration  under  which  one  thousand  sacks  of  rice  were 
seized. 

Defendants  by  their  first  amended  original  answer  pleaded  that 
they  first  had  a  verbal  contract  with  plaintiff  for  furnishing  water, 
upon  which  they  relied,  and  that  the  written  contract  was  executed 
without  consideration  and  under  duress,  but  by  their  second  amended 
answer  they  abandoned  the  allegations  with  regard  to  the  verbal 
contract  and  relied  upon  the  written  contract  under  which  they 
pleaded  that  the  special  provisions  of  the  contract  herein  set  out 
were  unreasonable;  that  the  written  demand  for  water  had  been 
waived;  that  plaintiff  had  negligently  failed  to  furnish  water  in 
accordance  with  the  terms  of  the  contract,  and  by  way  of  cross-bill 
they  claimed  damages  in  an  amount  largely  in  excess  of  the  amount 
claimed  by  plaintiff  as  water  rent,  for  which  they  prayed  judgment. 

Plaintiff  by  supplemental  petition  pleaded  the  two  years  statute 
of  limitation  against  defendants'  claim  for  damages;  that  defend- 
ants were  estopped  from  setting  up,  in  their  second  amended  answer, 
a  different  cause  of  action  from  that  set  up  in  the  first  amended 
answer,  and  denied  specially  that  the  provisions  of  the  contract  spe- 
cially referred  to  were  unreasonable. 

The  case  was  tried  with  a  jury  and  a  verdict  returned  in  favor  of 
defendants  on  their  cross  action  for  $1109.18,  upon  which  judg- 
ment was  rendered.  Motion  for  new  trial  having  been  overruled, 
plaintiff  has  appealed. 

There  was   no   error   in   overruling   the   general    demurrer   to   ap- 
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pelleees'  second  amended  answer  and  cross-bill,  as  set  up  in  the  first 
assignment  of  error.  By  the  proposition  under  this  assignment  of 
error  the  point  is  attempted  to  be  raised  that  the  appellees'  claim 
for  damages  appears  by  the  first  amended  answer  to  be  barred  by 
the  two  years  statue  of  limitation,  for  the  reason,  we  suppose,  that 
a  verbal  contract  was  there  set  up.  This  verbal  contract  was  ex- 
pressly abandoned  by  the  second  amended  answer,  upon  which  the 
case  went  to  trial.  This  appellees  had  a  right  to  do,  notwithstanding 
the  former  pleading  was  verified  by  affidavit,  as  stated  by  appellant. 
This  abandoned  pleading  could  not  be  considered,  except  as  evi- 
dence, if  offered  by  appellants,  which  was  not  done.  The  cross-bill 
was  not  subject  to  general  demurrer. 

The  second,  third,  fourth,  fifth,  sixth,  seventh  and  eighth  assign- 
ments of  error  complain  of  errors  in  overruling  special  exceptions 
to  certain  portions  of  appellees'  answer  and  cross-bill.  None  of 
these  assignments  are  so  presented  as  to  require  consideration,  and 
appellees  object  to  their  consideration.  In  the  statements  upon 
the  propositions  advanced  under  these  assignments  the  special  excep- 
tions referred  to  are  set  out  in  full,  but  for  the  particular  portion 
of  the  answer  to  which  it  is  addressed,  and  the  ruling  of  the  court, 
we  are  simply  referred  to  the  -pleading  as  a  whole,  as  "See  de- 
fendants' second  amended  answer  and  cross-bill.  Clerks  Trans.,  pp. 
25  to  28."  "See  judgment  of  the  court.  Clerk's  Trans.,  p.  52." 
There  is  no  statement  of  any  kind  whatever  as  to  the  particular  al- 
legations of  the  answer  against  which  the  exception  is  aimed,  further 
than  may  be  guessed  or  surmised  from  the  terms  of  the  exceptions. 
We  are  given  no  hint,  in  the  brief,  except  in  the  terms  of  the 
exceptions,  as  to  whether,  in  fact,  the  pleadings  are  subject  to  the 
exceptions,  but  are  driven  to  an  inspection  of  the  answer  as  a  whole, 
covering  over  ten  pages  of  the  record,  to  find  what  are,  in  fact,  the 
particular  allegations  excepted  to.  This  is  in  violation  of  rule  31, 
which  provides  that  to  each  proposition  "there  shall  be  subjoined 
a  brief  statement,  in  substance,  of  such  proceedings,  or  part  thereof, 
contained  in  the  record,  as  will  be  necessary  and  sufficient  to  ex- 
plain and  support  the  proposition,  with  a  reference  to  the  pages  of 
the  record."  A  mere  naked  reference,  to  a  pleading  as  a  whole,  with 
the  pages  of  the  record  where  it  is  to  be  found,  is  clearly  not  sufiS- 
cient  in  assigning  error  to  the  ruling  of  the  court  in  passing  upon 
special  exceptions  to  particular  allegations  in  such  pleading.  The 
statement  as  to  such  allegations  may  be  brief,  but  there  must  be  some 
statement  of  their  substance.  The  statement  required  by  rule  31 
must  be  a  correct  reflection  of  whatever  may  appear  in  the  record 
necessary  to  be  shown  to  enable  the  court  to  pass  upon  the  ques- 
tion presented,  and  unless  contradicted  by  the  opposite  party,  is 
required  to  be  taken  as  true.  (Rule  41.)  So  that  when  a  case  is 
properly  briefed,  the  court  need  only  look  to  the  record  when 
the  statements  in  the  brief  of  the  one  party  are  denied  by  the 
other  party.  Obviously  a  mere  reference  to  a  page  or  pages  of 
the  record  where  certain  proceedings,  pleadings  or  evidence  are  to 
be  found  is  not  a  compliance  with  the  rules  for  briefing.  The  ob- 
jections of  appellees  to  the  consideration  of  the  assignments  named^ 
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and  others  to  be  hereafter  referred  to,  are  well  taken,  and  they  will 
not  be  considered. 

By  the  allegations  of  the  first  amended  answer  pleading  non  est 
factum  to  the  written  contract  and  setting  up  a  verbal  contract 
antecedent  thereto,  appellees  were  not  estopped  to  abandon  such  pleas 
and  rely  upon  the  written  contract  by  a  subsequent  amended  answer. 
There  was  no  error  in  sustaining  appellees'  special  exception  to 
such  plea  of  estoppel.  Appellant's  proposition  under  the  assign- 
ment that  abandoned  pleadings  are  admissible  in  evidence  is  a 
perfectly  sound  proposition,  but  has  no  relation  whatever  to  the 
assignment,  which  on  this  account  might  properly  have  been  dis- 
regarded. 

There  was  no  error  in  refusing  appellant's  requested  charge  on 
the  measure  of  appellees'  damages.  The  charge  of  the  court  on  this, 
subject  was  correct.  (Dunlap  v.  Raywood  Rice  Co.,  43  Texas  Civ. 
App.,  269;  Long  on  Irrigation,  sec.  131,  p.  273.) 

There  is  no  merit  in  the  eleventh  assignment.  The  jury  were 
instructed  that  appellant  was  entitled,  at  all  events,  to  the  rent, 
being  the  market  value  of  830V^  sacks  of  rice,  as  claimed  by  ap- 
pellants, and  instructed  to  find  for  appellant  for  that  amount,  un- 
less under  some  other  instruction  therein  given  they  found  for  de- 
fendants. They  were  further  fully  instructed,  in  case  they  found 
for  appellees  damages  in  a  less  amount  than  the  value  of  the  rent 
rice,  to  deduct  such  damages  therefrom  and  allow  appellant  the 
difference,  and  in  case  such  damages  were  greater  than  the  value  of 
the  rent  rice  to  allow  appellees  the  diflference.  The  charge  was  en- 
tirely clear  on  this  point. 

There  was  abundant  evidence  of  lack  of  ordinary  care  on  the 
part  of  appellant  in  furnishing  water,  and  there  was  no  error,  of 
which  appellant  can  complain,  in  submitting  the  issue. 

The  thirteenth  assignment  of  error  relates  to  the  submissions  to 
the  jury  of  the  waiver  by  appellant's  general  manager  of  the  written 
demand  for  water,  it  not  being  shown,  as  stated  in  the  assignment, 
that  the  general  manager  had  power  to  do  so,  nor  that  knowledge 
of  such  action  was  brought  home  to  appellant.  Three  propositions 
are  advanced  under  this  assignment.  The  first  two  have  no  relation 
to  the  assignment.  The  third  is  that  no  employee  or  agent  has 
authority  to  waive  the  terms  of  the  written  contract.  The  state- 
ment following  the  assignment  is  as  follows:  "See  charge  of  the 
court,  4th  paragraph.  Clerks  Trans.,  p.  46."  This  is  not  sufficient 
and  the  assignment  will  not  be  considered.  There  is  no  statement 
from  the  record  as  to  the  testimony  on  this  point. 

The  fourteenth  assignment  presents  the  same  question  as  the 
twelfth  assignment  and  is  overruled. 

For  the  same  reasons  already  given  with  respect  to  other  assign- 
ments, the  fifteenth  assignment  will  not  be  considered.  This  as- 
signment assails  the  charge  of  the  court  in  many  particulars,  em- 
braces several  distinct  propositions,  and  is  stated  as  a  proposition. 
The  only  statement  following  is  "See  charge  of  the  court,  8th  para- 
graph. Clerk's  Trans.,  p.  48." 

Vol.  L.  Civil— 7. 
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The  sixteenth  assignment  of  error  is  subject  to  the  same  criticism 
as  others  which  we  have  refused  to  consider,  in  the  lack  of  proper 
statement,  but  as  the  question  attempted  to  be  raised  is  of  import- 
ance we  will  dispose  of  it.  The  court  submitted  to  the  jury  the 
issue  of  the  reasonableness  or  unreasonableness  of  certain  provisions 
in  the  contract,  hereinbefore  specifically  pointed  out,  particularly 
the  stipulation  that  in  no  event  would  -  appellant  be  liable  for  more 
than  $4  per  acre  by  way  of  damages  for  failure  to  carry  out  its 
contract  to  furnish  water,  and  would  not  be  liable  at  all  if  appellees 
made  enough  rice  to  pay  them  for  their  actual  outlay.  This  is 
assigned  as  error. 

It  is  objected  by  appellant  that  there  was  no  proof  as  to  the  char- 
acter of  the  corporation.  The  charter  was  not  introduced  in  evi- 
dence, but  the  petition  states  that  appellant.  The  Colorado  Canal 
Co.,  is  a  corporation  duly  incorporated  under  the  laws  of  the  State 
of  Texas.  It  is  alleged  that  plaintiff  has,  under  article  3130  of 
the  Bevised  Statutes  of  Texas,  a  statutory  lien  on  all  of  the  rice 
raised  on  the  lands  described  in  the  contract.  The  contract  is 
attached  as  an  exhibit  to  the  petition  and  shows  it  to  be  such  a 
contract  as  would  be  appropriate  to  be  made  only  by  a  corpora- 
tion created  for  purposes  of  irrigation  under  article  3115  to  3131, 
Bevised  Statutes.  We  think  this  was  sufficient  to  show  the  char- 
acter of  the  corporation. 

It  is  further  contended  that  it  was  not  shown  that  the  corpora- 
tion had  ever  exercised  the  power  of  eminent  domain  given  it  by 
statute  and  therefore  was  not  subject  to  the  limitations  and  restric- 
tions imposed  upon  such  corporations  by  law.  This  contention  is 
not  sound.  It  makes  no  difference  whether  the  right  of  eminent  do- 
main had  been  exercised.  That  it  had  the  right  is  all  that  is  nec- 
essary. 

Coming  then  to  the  larger  question  as  to  whether  appellees  were 
bound  by  all  of  the  stipulations  in  the  contract,  whether  reason- 
able y)r  not,  which  is  appellant's  contention:  This  question  was  dis- 
cussed by  the  Court  of  Civil  Appeals  of  the  Fourth  District  upon 
a  former  appeal  of  this  case,  and  decided  against  appellant's  con- 
tention. (Colorado  Canal  Company  v.  Southwell,  94  S.  W.,  404.) 
It  is  stated  in  the  opinion  that  the  point  had  not  been  raised  by 
appellee's  pleadings,  and  that  therefore  it  was  not  necessary  that 
it  be  decided,  but  it  is  fully  discussed  and  decided,  as  proper  for 
the  purpose  of  another  trial,  and  this  cause  was  tried  with  refer- 
ence to  that  opinion.  If  we  had  doubts  of  the  soundness  of  that 
decision  we  would  not,  at  least  without  great  hestitation,  depart  from 
it  now.  But  we  have  none.  We  think  the  conclusion  sound  and 
supported  by  the  authorities,  and  is  a  necessary  deduction  from  what 
is  said  about  the  character  of  this  kind  of  a  corporation  in  Borden 
V.  Trespalacios  Bice  Co.,  98  Texas,  495.  By  the  provisions  of  article 
3115,  Bev.  Stats.,  the  water  of  any  flowing  river  or  natural  stream, 
within  those  portions  of  the  State  of  Texas  in  which  by  reason  of 
insuflficient  or  irregular  rainfall  irrigation  is  beneficial  for  agri- 
cultural purposes,  is  declared  to  be  the  property  of  the  public.  There 
is  a  similar  statute  in  Colorado,  in  which   State  many  of  the  de- 
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cided  cases  arise^  also  in  California  and  probably  many  otlier  States 
where  laws  with  regard  to  irrigation  have  engaged  the  attention  of 
the  Legislature.  It  is  quite  uniformly  held  in  those  States  that 
irrigation  companies  furnishing  water  to  consumers  for  compensa- 
tion, although  private  corporations,  are  public  or  quasi  public  car- 
riers of  water,  charged  with  a  public  duty  or  trust,  engaged  in  the 
business  of  transporting  for  hire,  water  owned  by  the  public  to  the 
people  owning  the  right  to  its  use.  As  public  carriers  they  are 
charged  with  certain  duties  to  the  public  and  are  subject  to  a  rea- 
sonable control  by  the  Legislature  and  the  courte.  (Long  on  Irri- 
gation, sees.  130-133.) 

In  Borden  v.  Trespalacios  Co.,  supra,  it  was  said  by  the  Supreme 
Court,  referring  to  a  corporation  of  the  same  character:  *^The  power 
to  contract,  here  given,  to  the  owner  of  the  plant,  can  not,  if  the 
business  is  to  be  regarded  as  affected  with  a  public  interest,  be  re- 
cognized as  absolute  and  uncontrolled.  Common  carriers,  and  others 
engaged  in  public  callings,  have  the  power  to  contract,  but  it  can  not 
be  so  employed  as  to  absolve  them  from  their  duties  to  the  public, 
or  to  deprive  others  of  their  rights.  Rights  are  evidently,  secured 
by  this  statute  to  those  so  situated  as  to  be  able  to  avail  themselves 
of  the  water  provided  for,  and  those  rights  it  is  the  duty  of  the 
owners  of  the  Contemplated  business  to  respect;  and  the  power  to 
contract,  under  the  well  recognized  principles  applicable  to  those 
charged  with  such  duties,  must  be  exercised  in  subordination  to  such 
duties  and  righto.  Seasonable  contracts  are  what  this  statute  means, 
and  not  contracts  employed  as  evasions  of  duty.'* 

If  appellant,  after  making  a  contract  with  a  land-owner  for  fur- 
nishing water,  could  limit  its  liability  for  failure  to  do  so,  to  $4  per 
acre,  regardless  of  the  amount  of  damage  actually  suffered,  it  could 
so  limit  it  to  a  much  less  sum,  or  provide  against  any  liability  what- 
ever, and  so  evade  altogether  the  performance  of  its  duty.  There 
might  also  exist  circumstences  under  which  the  obligation  that  ap- 
pellees should  not  put  more  than  six  inches  of  water  on  any  por- 
tion of  the  land  watered,  would  deprive  them  of  any  water  at  all 
on  a  large  part  of  their  land. 

*ln  volunterily  engaging  in  the  business  of  carrying  water  as  a 
public  agency,  in  the  absence  of.  any  legislation  on  the  subject,  an 
irrigation  company  must  be  held  to  have  submitted  itself  to  a  rea- 
sonable judicial  control  in  the  matter  of  regulations  and  charges, 
and  any  attempt  by  it  to  use  the  monopoly  of  business  along  the 
line  of  ite  canal,  which  it  usually  has,  for  the  purpose  of  coercing 
compliance  with  unreasonable  and  exhorbitant  demands,  would  lay 
the  foundation  for  judicial  interference.*^  (Long  on  Irrigation,  sec. 
133,  p.  277;  Wheeler  v.  Northern  Irr.  Co.,  17  Pac,  487.)  It  was 
proper  to  submit  the  question  of  the  unreasonableness  of  the  pro- 
visions of  the  contract  referred  to  to  the  jury. '  (Western  Union  Tel. 
Co.  V.  Avers,  93  S.  W.,  199.)  It  would  certainly  afford  no  defense 
to  appellant  that  it  imposed  the  same  terms  on  all  others  that  it 
imposed  upon  appellees.  Appellees  by  full  and  specific  allegations 
pleaded  that   the   provisions   in   the   contract   referred   to   were   un- 
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reasonable.     The  sixteenth  and  seventeenth  assignments  of  error  are 
overruled. 

The  court  did  not  submit  to  the  jury  the  reasonableness  of  the 
stipulation  requiring  demand  for  water  to  be  in  writing,  but  only 
the  issue  as  to  whether  it  had  been  waived. 

There  is  no  merit  in  the  eighteenth  and  nineteenth  assignments. 
The  expense  of  sacking  the  crop  was  necessarily  included  in  the 
expense  of  placing  it  on  the  market^  as  is  expressly  set  out  in  appel- 
lant's brief. 

The  twentieth  assignment  has  no  proposition  and  will  not  be  con- 
sidered. 

The  twenty-first  assignment  presents  no  error. 

The  twenty-second  and  twenty-third  assignments  complain  of  the 
action  of  the  court  in  refusing  to  admit  certain  testimony.  It  does 
not  appear  from  the  statement  what  answer  the  witnesses  would 
have  made  to  the  question  objected  to.  We  can  not  say  that  the  re- 
fusal to  admit  the  testimony  was  prejudicial  to  appellant.  The  as- 
signments are  overruled. 

The  remarks  of  counsel  for  appellees  objected  to  in  the  twenty- 
fourth  assignment  do  not  appear  to  us  to  be  beyond  the  limits  of 
fair  argument. 

By  the  twenty-fifth  assignment  appellant  complains  of  the  refer- 
ence, in  argument,  by  appellees'  counsel,  to  the  average  yield  of 
rice  as  shown  by  commercial  reports,  which  were  not  in  evidence. 
This  was  improper  and  must  be  condemned.  We  can  understand 
why  counsel,  in  the  heat  of  argument,  should  inadvertently  resort 
to  such  improper  argument,  but  when  attention  is  called  to  it  by 
objection  of  opposing  counsel,  we  can  not  understand  why  such  im- 
proper argument  would  not  be  promptly,  withdrawn.  We  would 
think  the  risk,  however  small,  of  a  new  trial  in  case  of  a  favor- 
able verdict  would  be  sufficient  to  prompt  such  action.  In  the  pres- 
ent case,  however,  it  is  not  made  to  appear  what  the  commercial 
reports  referred  to  in  the  argument  were  alleged  to  show,  or  that 
the  statement  with  regard  thereto  was,  or  could  have  been,  preju- 
dicial to  appellant.  The  assignment  presenting  the  question  is  over- 
ruled. 

We  can  not  consider  the  twenty-sixth  assignment  presenting  ob- 
jections to  other  parts  of  the  argument  of  counsel  for  appellees,  as 
there  is  no  bill  of  exceptions  approved  by  the  court.  We  can  not 
consider  the  affidavits  presented,  in  the  motion  for  new  trial  for 
that  purpose. 

The  judgment  of  the  court,  to  which  we  are  referred  in  support  of 
the  twenty-seventh  assignment,  does  not  disclose  any  error  in  the 
manner  of  receiving  the  verdict. 

The  remaining  two  assignments  complain  of  the  verdict  and  judg- 
ment as  not  being  supported  by  the  evidence,  and  as  excessive.  We 
are  of  the  opinion  that  neither  presents  sufficient  grounds  for  re- 
versal, and  they  are  therefore  overruled. 

We  find  no  sufficient  ground  for  reversing  the  judgment  and  are 
of  the  opinion  that  it  should  be  affirmed,  and  it  is  so  ordered. 


1908,]      CoLOHADO  Canal  Co.  v.  McFaeland  &  Southwell.        101 

ON  REHEARING. 

The  twenty-fourth  assignment  of  error  in  appellant's  brief  eom- 
plains  of  the  following  language  used  by  counsel  for  appellees  in  the 
closing  address  to  the  jury : 

"Gentlemen  of  the  Jury:  The  State  of  Texas  has  conferred  her 
sovereign  rights  upon  this  quasi-public  corporation  (meaning  the  plain- 
tiff), and  authorized  it  to  take  your  land  without  your  consent,  even 
to  the  taking  of  your  homestead,  and  use  it  for  its  right  of  way, 
and  by  this  authority  and  power  enables  it  to  peon  all  of  the  lands 
under  its  canals  for  a  period  of  fifty  years,  and  to  get  a  revenue 
from  this  land  without  the  payment  of  one  dollar  of  the  taxes  on 
the  land  value,  and  no  other  canal  company  or  man  can  go  into 
this  territory  and  water  one  acre  of  land,  because  this  company 
has  the  control  of  such  land,  because  it  is  not  to  the  interest  or 
valuable  to  any  other  canal  or  person  to  parallel  plaintiff's  canal  or 
divide  its  territory,  and  they  therefore  control  the  lands  planted  to 
rice  under  it." 

In  passing  upon  this  assignment  we  held  that  the  language  did  not 
appear  to  us  to  go  beyond  the  limits  of  fair  argument.  It  was  our 
conclusion  that  this  was  true  in  a  discussion  before  the  jury  of  the 
issue  of  the  unreasonableness  of  certain  stipulations  in  the  contract. 
In  this  we  think  we  were  in  error.  It  was  a  matter  of  law  for  the 
court  to  decide,  whether  the  unreasonableness  of  those  stipulations 
could  be  urged  as  a  defense  by  appellees.  Having  determined  that 
this  issue  should  be  submitted  to  the  jury,  in  determining  that  issue 
it  was  not  material  that  the  one  party  to  the  contract  was  a  quasi- 
public  corporation  with  the  power  of  eminent  domain.  That  could 
not  affect  the  question  as  to  whether  the  stipulations  in  the  contract 
were  unreasonable,  but  only  the  law  question  as  to  whether,  if  un- 
reasonable, they  should  be  enforced.  In  this  view  no  proper  argu- 
ment could  be  made  to  the  jury  that  appellant  had  the  power  to  con- 
demn and  take  away  the  farms  of  the  jurors,  for  the  purposes  of 
the  canal,  and  "peon"  all  the  lands  lying  along  the  canal.  Such 
argument  could  only  have  the  effect  of  inflaming  the  minds  of  the 
jurors  against  appellant  and  arousing  prejudicie  against  it  to  the 
obscuration  of  the  real  issues. 

In  the  case  of  Gulf,  C.  &  S.  F.  By.  v.  Scott,  (26  S.  W.,  999),  the 
judgment  was  reversed  solely  on  account  of  language  in  no  degree 
more  objectionable  than  that  used  in  the  present  case.  (See  also 
Galveston,  H.  &  H.  Ry.  v.  Cooper,  70  Texas,  67;  Texas  &  St.  L. 
Ry.  V.  Jarrell,  60  Texas,  267;  Willis  v.  McNeill,  57  Texas,  473; 
Gulf,  C.  &  8.  P.  By.  V.  Jones,  73  Texas,  236.) 

When  the  objectionable  argument  was  made,  counsel  of  appellant 
objected  and  asked  that  counsel  making  the  argument  he  restrained 
and  that  the  jury  be  instructed  to  disregard  the  statements  made. 
The  court  refused  to  do  either.  The  effect  of  this  upon  the  jury 
could  only  be  to  create  the  impression  that  the  facts  stated  in  the 
ar^ment  referred  to  were^  proper  for  their  consideration  in  deter- 
mining the  issues  submitted  to  them.  The  evidence  was  sharply  con- 
flicting, especially  upon  the  issue  as  the  amount  of  appellee's  damages, 
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and  it  is  very  probable  that  the  verdict  waa  influenced  to  some  ex- 
tent by  the  improper  argument. 

That  the  trial  judge  refuaea  to  restrain  counsel  renders  it  on^r 
the  more  neccBsary  that  they  restrain  themselves. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 
Reversed  and  remantied. 


Bane  of  De  Soto  t.  T.  S.  Reed  et  al. 
Decided  April  3,  190S. 
1. — COTporatloii  de  Jure  and  de  fKOto, 

Performance  of  all  the  prerequiaites  prescribed  by  the  statute,  except  actu- 
ally filing  the  charter  with  the  Kpcretary  of  State,  ia  not  sufficient  to  bring  » 
company  or  aasociation  of  men  into  existence  aa  a  corporation  de  jure  or  de 
facto.    The  filing  of  the  charter  is  a  vine  qua  mm. 

S.—Sune. 

When  all  the  statutory  prerequisites  have  been  complied  with,  and  the 
purposes  and  ohjecta  are  those  for  which  a  corporation  may  be  formed,  the 
association  becomes  a  corporation  de  jurt.  The  failure  to  comply  with  one 
or  more  of  the  prerequisites  makes  it  a  corporation  d«  focio. 

S. — Corporation — Bnbiorlptlcn  to  Stock. 

A  number  of  persons  agreed  to  form  a  corporation;  a  charter  was  pre- 
pared and  sent  to  the  Secretary  of  State  to  be  filed;  the  charter  was  returned 
for  correction;  a  new  charter  was  prepared,  but,  through  the  negligence  of 
the  party  entrusted  with  the  duty,  it  was  not  sent  to  the  Secretary  of  State 
until  about  three  months  afterwardsi  at  the  first  meeting  directors  and  offi- 
cers were  elected  and  subscriptions  to  stock  fully  paid  in;  before  the  charter 
was  actually  filed  with  and  granted  by  the  Secretary  of  State  the  subscriptions 
for  stock  were  expended  for  expenses  and  upon  obligations  incurred  prior  to 
the  filing  of  the  charter,  so  that  when  the  charter  was  granted  the  corporation 
was  without  assets.  Held,  the  stockholders  were  liable  to  the  face  value  of 
their  stock  for  debts  incurred  after  the  charter  was  granted.  The  previous 
payment  for  their  stock  did  not  discharge  their  liability. 

4^-«ame— Llabllltr  of  Stockholder*. 

Amounts  unpaid  on  the  stock  of  an  insolvent  corporation  constitute  ft 
trust  fund  for  the  benefit  of  creditors,  and  where  the  insolvency  and  non- 
payment of  subscriptions  are  undisputed  a  creditor  may  sue  the  stockholders 
directly. 

B.— bcboate  Corporation — Liability  of  Hemben. 

inized  the  associated  individual  members 
partners  for  all  debts  contracted  on  be- 
consent,  express  or  implied. 

e  money  paid  by  an  individual  aa  sub- 
ration  is  on  hand,  and  in  the  possession 
eated,  such  individual  should  have  credit 
money  on  hand. 

d  by  subscribers  for  stock  into  a  eor- 
:urred  before  the  filing  of  the  charter, 
irty,  for  which  the  directors  snthoTlring 
tore  of  the  corporation, 
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Appeal  from  the  County  Court  of  Jefferson  County.  Tried  below 
before  Hon.  Jas.  A.  Harrison. 

Crook,  Da  Ponte  £  Lawhon,  for  appellant. — ^The  Beaumont-Port 
Arthur  Company  was  not  a  corporation,  de  facto  or  de  jure,  imtil 
the  filing  of  its  charter  in  the  office  of  the  Secretary  of  State,  and 
its  existence  as  such  could  be .  collaterally  attacked.  Hev.  Stats.,  arts. 
645  and  646;  Allen  v.  Long,  80  Texas,  261;  American  Salt  Co.  v. 
Heidenheimer,  80  Texas,  344;  Bolton  v.  Prather,  36  Texas  Civ.  App., 
295;  10  Cyc,  pp.  223,  227,  228,  sec.  E. 

Where  subscribers  to  stock  in  a  corporation  do  not  pay  in  their 
subscriptions  and  the  company  becomes  insolvent,  such  subscribers 
are  liable  to  creditors,  jointly  and  severally,  for  the  par  value  of 
the  stock  subscribed  for  by  them  to  the  extent  that  their  subscrip- 
tions are  necessary  to  pay  the  debts  of  the  corporation.  Mathis  v. 
Pridham,  1  Texas  Civ.  App.,  58;  Sanger  v.  Upton,  91  U.  S.,  66, 
23  L.  ed.,  220;  National  Bank  of  Jefferson  v.  Texas  Investment 
Co.,  74  Texas,  421. 

Smith,  Crawford  &  Sonfield,  for  appellees, — ^The  appellees  having 
agreed  to  form  a  corporation,  executed  a  charter,  subscribed  and 
paid  in  to  the  capital  stock,  elected  directors  and  officers  of  the 
company,  entered  upon  the  business  of  the  corporation  as  expressed 
in  the  charter,  the  company  holding  itself  out  to  the  world  as  a  cor- 
poration, was  a  corporation  de  facto  notwithstanding  the  failure  to 
file  the  charter  with  the  Secretary  of  State.  If  not. a  de  facto  cor- 
poration as  to  third  persons,  and  if  appellees  were  liable  individually 
for  debts  incurred  prior  to  such*  filing,  yet,  as  between  themselves, 
they  were  not  partners,  but  stockholders  of  a  corporation  de  facto. 
Snider  v.  Troy,  24  Am.  St.  Bep.,  889;  Miller  v.  Newburg  Coal  Co., 
13  Am.  St.  Bep.,  907;  Cook  on  Corp.,  sec.  234;  Heald  v.  Owen,  79 
la.,  23,  quoted  in  1  Thompson  on  Corp.,  foot-note  3,  p.  368;  Bolton 
V.  Prather,  36  Texas  Civ.  App.,  295. 

Appellees  can  not  be  held  liable  on  their  subscription  to  the  capital 
stock  of  the  Be^umont-Port  Arthur  Company,  because  the  undis- 
puted evidence  shows  that  they  paid  to  the  treasurer  of  the  cor- 
poration, prior  to  the  filing  of  the  charter,  the  par  value  of  the 
stock  subscribed  for  by  them,  respectively,  in  cash,  except  appellee 
Bobinson,  who  paid  in  services  rendered  the  corporation.  Bev.  Stats., 
art.  642,  sec.  56. 

Upon  the  filing  of  the  charter  of  the  Beaumont-Port  Arthur  Com- 
pany, the  corporation  adopted  the  contracts  and  engagements  en- 
tered into  prior  to  the  said  filing,  and  the.  corporation  through  its 
directors  had  the  right  to  expend  corporate  funds  in  the  payment 
of  obligatioqs  incurred  in  the  acquisition  of  the  property  and  assets 
taken  over  by  the  corporation.  Jones  v.  Smith,  87  S.  W.,  210; 
Andres  v.  Morgan,  78  Am,  St.  Bep.,  713;  Whitney  v.  Wyman,  101 
U.  S.,  392,  25  L.  ed.,  1050;  Ennis  Cotton  Co.  v.  Burks,  39  S.  W.,  966; 
Lancaster,  etc.,  v.  Murray,  19  Texas  Civ.  App.,  110. 

McMEANS,   AsaocuTT!  Justice. — Appellant,   Bank   of  D$   Soto, 
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sued  the  Beaumont-Port  Arthur  Company  and  T.  S.  Beed^  W.  S. 
Davidson,  John  L.  Keith,  C.  T.  Heisig,  A.  L.  Williams,  George  W. 
Carroll,  I.  D.  Polk,  T.  A.  Bobinson,  S.  H.  Van  Wormer  and  D. 
Woodhead,  to  recover  a  balance  due  on  two  drafts  dated  December 
16  and  December  19,  1904,  drawn  by  W.  C.  Willis  on  the  Beaumont- 
Port  Arthur  Company,  and  secured  by  a  lien  on  cotton,  bought 
with  the  proceeds  of  the  drafts  by  Willis  as  agent  of  said  com- 
pany. The  drafts  were  not  paid  on  presentation  and  were  protested, 
and  the  cotton  was  sold  and  the  proceeds  applied  to  the  payment  of 
the  drafts,  leaving  a  balance  due,  including  $10  protest  fees,  of 
$485.77. 

Appellant  alleged  that  the  defendants  were  partners  doing  busi- 
ness under  the  name  of  "Beaumont-Port  Arthur  Company,'*  and  that 
Willis  was  their  agent  in  drawing  the  drafts.  Appellant  pleaded 
in  the  alternative  that  if  the  appellees  were  not  partners,  then  that 
on  or  about  September  9,  1904,  the  appellees  agreed  to  organize  a 
corporation  to  be  known  as  "Beaumont-Port  Arthur  Company,"  with 
a  capital  stock  of  $5000,  divided  into  fifty  shares  of  the  par  value 
of  $100  each,  to  which  the  appellees  subscribed  various  amounts  set 
out  in  the  petition.  It  was  averred,  however,  that  the  charter  of 
the  intended  corporation,  through  the  negligence  of  D.  Woodhead, 
secretary,  was  not  filed  in  the  ofiice  of  the  Secretary  of  State  until 
December  6,  1904,  and  in  the  meantime  all  of  the  money  subscribed 
and  paid  into  the  company  had  been  lost  while  the  defendants  were 
doing  business  as  partners.  That  on  December  6,  when  the  charter 
was  filed,  the  Beaumont-Port  Arthur  Company  was  insolvent,  and 
no  further  sums  of  money  were  paid  in,  so  that  the  corporation 
started  business  with  no  assets  whatever,  and  was  in  that  condition 
on  December  16  and  19,  when  it  incurred  its  obligations  to  ap- 
pellant. Appellant  therefore  prayed  judgment  against  the  defendants 
on  their  stock  subscriptions. 

It  was  further  alleged  in  the  alternative,  that  if  the  money  paid 
into  the  business  of  the  Beaumont-Port  Arthur  Company,  and  which 
was  lost  and  paid  out  before  the  filing  of  the  charter  for  debts  and 
obligations  incurred  while  the  defendants  were  doing  business  as  part- 
ners, should  be  credited  as  payments  upon  their  s^bck  subscriptions, 
then  the  defendants,  who  were  the  directors  and  in  charge  of  the 
business  of  the  concern,  were  liable  to  appellant  in  damages  for 
having  paid  out  the  funds  of  the  corporation  for  debts  and  obliga- 
tions for  which  they  were  liable  as  partners  individually,  and  for 
which  the  corporation  was  not  responsible,  thus  rendering  it  in- 
solvent. The  amount  alleged  to  have  been  so  paid  out  was  much 
greater  than  appellant's  debt. 

The  defendants,  except  Woodhead,  answered  and  denied  the  part- 
nership under  oath,  and  alleged  that  Willis  was  not  their  agent,  but 
the  agent  of  the  Beaumont-Port  Arthur  Company. 

The  defendants  further  averred  that  on  or  about  September  9, 
they  agreed  to  form  a  corporation  under  the  name  of  Beaumont- 
Port  Arthur  Company,  and  caused  a  charter  to  be  prepared,  which 
was  sent  to  the  Secretary  of  State,  who  returned  it  for  correction 
of  a  defect  therein,  and  thereupon  another  charter  was  prepared,  but 
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was  not  filed  through  the  negligence  of  the  secretary,  Woodhead, 
until  December  6,  1904.  That  they  believed  the  charter  had  been 
filed  and  the  Beaumont-Port  Arthur  Jllompany  duly  incorporated, 
and  as  soon  as  they  discovered  it  had  not  been  they  immediately 
filed  the  same.  That  immediately  upon  executing  the  charter  on 
September  9,  the  board  of  directors  named  therein  met,  elected  ofBcers 
and  entered  upon  the  business  named  in  the  charter.  That  each 
of  the  defendants  paid  into  the  company  the  full  par  value  of  the 
stock  subscribed  for  by  him  on  or  about  September  9,  1904,  except 
Bobinson  and  Woodhead,  who  were  to  pay  for  their  stock  in  ser- 
vices, and  that  the  Beaumont-Port  Arthur  Company  was  a  de  facto 
corporation,  and  all  of  the  transactions  had  prior  to  December  6, 
1904,  were  in  behalf  of  the  corporation,  and  after  the  filing  of  the 
charter  the  company  adopted  and  ratified  said  transactions,  all  of 
which  was  done  before  the  drafts  sued  on  were  executed. 

The  cause  was  tried  before  the  court  on  an  agreed  statement  of 
facts  March  12,  1907,  and  resulted  in  a  judgment  against  Woodhead 
by  default,  and  against  the  Beaumont-Port  Arthur  Company,  the  cor- 
poration, for  the  amount  sued  for,  and  in  favor  of  all  the  other 
defendants,  to  which  appellant  excepted  and  gave  notice  of  appeal, 
and  has  brought  the  cause  to  this  court  for  revision. 

From  the  agreed  statement  of  facts  we  take  the  following: 

"Sometime  shortly  prior  to  the  9th  day  of  September,  1904,  the 
defendants  associated  themselves  together  for  the  purpose  of  forming 
a  corporation  under  the  name  of  Beaumont-Port  Arthur  Company. 
That  to  this  end  a  charter  was  prepared,  executed  and  forwarded 
for  filing  to  the  Secretary  of  State  of  the  State  of  Texas;  that  the 
Secretary  of  State  returned  said  charter  for  the  correction  of  a 
defect  in  the  statement  of  the  purpose  for  which  said  corporation 
was  formed.  That  thereupon  the  said  parties  caused  to  be  prepared 
the  instrument  hereto  attached  and  marked  Exhibit  "A"  and  duly 
subscribed  and  executed  the  same  on  the  9th  day  of  September,  1904. 
That  the  defendants,  including  those  named  as  directors  in  said  in- 
strament,  intended  and  understood  that  this  instrument  should  be 
immediately  filed  in  the  oflBce  of  the  Secretary  of  State,  but  that 
through  the  negligence  or  oversight  of  defendant,  D.  Woodhead,  whose 
duty  it  was  as  secretary,  the  said  charter  was  not  in  fact  returned 
to  the  Secretary  of  State  until  the  6th  day  of  December,  1904,  when 
said  instrument  was  filed  in  the  OflSce  of  the  Secretary  of  State  and 
a  certified  copy  thereof  returned  to  Beaumont-Port  Arthur  Company 
by  said  oflScer. 

"That  the  defendants  believed  said  charter  had  in  fact  been  filed 
immediately  after  its  execution  and  believed  said  Beaumont-Port  Ar- 
thur Company  was  duly  incorporated  and  the  said  charter  was  for- 
warded to  the  Secretary  of  State  as  soon  as  the  defendants  learned 
of  the  failure  of  defendant  Woodhead  to  so  forward  same.  That 
immediately  after  the  execution  of  said  charter  on  the  9th  day  of  Sep- 
tember, 1904,  the  Board  of  Directors  named  in  the  charter  met, 
ofiBcers  were  elected,  the  business  as  expressed  in  the  purpose  clause 
of  the  charter  was  entered  upon  and  was  conducted  in  the  same 
manner  as  though  the  company  was  a  corporation,  and  the  company 
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held  itself  out  to  the  world  as  a  corporation.  That  after  the  filing 
of  the  charter  on  December  6,  1904,  the  business  was  continued  un- 
der the  management  of  the  same  directors  and  officers,  who  as 
directors  of  said  corporation  continued  in  possession  and  control 
of  the  property  and  assets  of  the  said  Beaumont-Port  Arthur  Com- 
pany. 

^That  defendants,  about  September  9,  1904,  subscribed  for  shares 
of  the  capital  stock  of  the  proposed  corporation,  those  subscribed 
for  by  defendants  Bobinson  and  Woodhead  being  payable  in  services 
to  be  thereafter  rendered. 

*^That  fifty  percent  of  the  authorized  capital  stock  of  said  corpor- 
ation was  bona  fide  subscribed  and  ten  percent  thereof  paid  in,  as 
required  by  statute,  on  or  about  the  9th  day  of  September,  1904,  and 
each  of  the  defendants  paid  in  cash  to  the  treasurer  of  the  com- 
pany the  par  value  of  the  stock  subscribed  for  by  him,  except  the 
defendants  Bobinson  and  Woodhead,  who  were  to  pay  their  stock  in 
services  to  be  rendered. 

^'That  on  the  16th  and  19th  days  of  December,  1904,  and  subse- 
quent to  the  filing  of  the  charter  in  the  office  of  the  Secretary  of 
State,  one  W.  C.  Willis  was  duly  authorized  agent  of  the  Beaumont- 
Port  Arthur  Company,  and  being  duly  authorized  thereunto  pur- 
chased cotton  from  various  parties  in  the  State  of  Louisiana,  shipped 
same  to  Beaumont,  took  the  bill  of  lading  from  the  railroad  com- 
pany to  the  order  of  the  shipper,  "notify  Beaumont-Port  Arthur 
Company .'*  That  to  these  bills  of  lading  he  attached  drafts  on  the 
Beaumont-Port  Arthur  Company,  payable  to  the  order  of  plaintiff 
and  signed  by  himself,  which  drafts  he  delivered  to  plaintiff,  who 
cashed  the  same  and  allowed  an  advance  to  the  said  Willis  as  agent 
of  Beaumont-Port  Arthur  Company.  The  two  drafts  aggregated  the 
sum  of  $2,279.08. 

^That  said  drafts  were  secured  by  a  lien  on  the  cotton  for  the 
purchase  of  which  the  sums  advanced  by  the  bank  to  Willis  had  been 
used.  That  both  of  said  drafts  were  executed  and  delivered  by 
said  Willis  as  the  duly  authorized  agent  of  the  Beaumont-Port  Ar- 
thur Company,  and  that  plaintiff  advanced  and  loaned  the  Beaumont- 
Port  Arthur  Company  the  amounts  therein  stated.  That  the  plain- 
tiff is  still  the  legal  owner  and  holder  of  both  of  said  drafts  and 
that  the  same  are  past  due  and  unpaid,  but  entitled  to  credits  as 
hereinafter  shown. 

^That  said  drafts  were  presented  to  the  Beaumont-Port  Arthur 
Company  and  it  refused  to  pay  the  same,  whereupon  the  American 
National  Bank,  who  had  said  drafts  for  collection,  caused  same  to 
be  protested.  Protest  fees  were  $10,  which  was  reasonable  and  which 
amount  has  been  paid. 

"That  after  the  presentation  and  refusal  by  the  Beaumont-Port 
Arthur  Company  to  pay  said  drafts,  plaintiff  at  once  sold  the  sixty 
bales  of  cotton,  for  which  it  had  bills  of  lading,  for  $2,070.82,  which 
was  the  market  value  of  said  cotton  at  the  time.  From  this  amount 
plaintiff  deducted  freight  and  storage  charges,  expenses  and  commis- 
sions for  making  said  sale,  leaving  a  balance  due,  including  notary's 
fee,  of  $485,77, 
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'^That  the  defendants  did  not  pay  into  the  Beanmont-Fort  Arthur 
Company  any  money  or  thing  of  value  whatever  at  the  time  of  the 
filing  of  the  charter  on  the  6th  day  of  December,  1904,  nor  at  any 
time  subsequent  thereto,  except  in  settlement  of  debts  accruing  prior 
to  said  date. 

"That  the  said  Beaumont-Port  Arthur  Company,  deeming  that  the 
business  could  not  be  carried  on  with  profit,  discontinued  business 
altogether  about  the  time  plaintiff's  drafts  sued  on  were  dishonored, 
and  that  it  has  not  done  any  business  since  then.  That  at  the  time 
this  suit  was  filed  there  were  no  assets  belonging  to  said  Beaumont- 
Port  Arthur  Company  out  of  which  to  pay  the  balance  due  on  the 
drafts  herein  sued  on. 

"That  the  cash  paid  in  on  or  about  September  9,  1904,  in  the 
way  of  subscription  to  its  stock,  had  been  expended  for  expenses  and 
upon  obligations  incurred  prior  to  the  filing  of  the  charter  of  said 
company  on  the  6th  day  of  December,  1904,  and  none  of  the  said 
money  was  used  except  in  the  regular  course  of  the  business  of  said 
company. 

'That  the  plaintiff  in  dealing  with  the  Beaumont-Port  Arthur  I 
Company  did  not  know  whether  said  company  was  a  corporation,  ' 
partnership  or  joint  stock  association. 

'That  all  of  the  defendants  actively  participated  in  the  business 
of  the  Beaumont-Port  Arthur  Company  prior  and  subsequent  to  the 
filing  of  said  charter.^' 

By  its  first  assignment  appellant  complains  that  the  court  erred 
in  rendering  judgment  in  favor  of  appellees  for  the  reason  that  at 
the  time  of  the  filing  of  the  articles  of  incorporation  of  the  Beaumont- 
Port  Arthur  Company  no  money  or  other  assets  were  contributed  by 
any  of  said  defendants  to  the  capital  stock  of  the  corporation,  but 
that  on  the  contrary,  it  appears  from  the  undisputed  proof  that 
said  defendants,  being  subscribers  to  the  capital  stock  of  the  cor- 
poration, had  paid  nothing  into  the  corporation  on  their  subscrip- 
tions; that  from  the  time  said  corporation  started  to  do  business  and 
up  to  the  time  of  the  filing  of  this  suit  it  was  and  is  wholly  insol- 
vent and  possessed  no  property  out  of  which  plaintiff's  debt  could 
be  made,  and  that  therefore  said  defendants  as  such  subscribers  are 
liable  to  the  extent  that  their  subscriptions  are  necessary  to  pay 
appellant's  debt.  By  its  proposition  under  this  assignment  appel- 
lant contends  that  the  Beaumont-Port  Arthur  Company  was  not  a 
corporation  de  facto  or  de  jure  until  the  filing  of  its  charter  in  the 
office  of  the  Secretary  of  State.  To  meet  this  contention,  appellees 
urge  that  they,  having  agreed  to  form  a  corporation,  executed  a 
charter,  subscribed  to  the  capital  stock  and  paid  in  the  amount  of 
their  subscription,  elected  directors  and  officers  of  the  company  and 
entered  upon  the  business  of  the  corporation  as  expressed  in  the 
charter,  the  company  holding  itself  out  to  the  world  as  a  corporation, 
it  was  a  corporation  de  facto,  notwithstanding  the  failure  to  file  the 
charter  with  the  Secretary  of  State. 

The  first  question  presented  for  our  determination  is,  was  the 
Beaumont-Poit  Arthur  Company  a  de  facto  corporation  prior  to  the 
filing  of  its   articles  of   incorporation  with  the   Secretary   of   State 
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on  December  6,  1904?  If  it  waa,  then  the  payment  by  appellees  of 
their  stock  subscription,  even  if  the  amounts  so  paid  were  expended 
or  lost  in  the  business  for  which  the  corporation  was  formed,  prior 
to  the  filing  of  the  charter,  would  exempt  them  from  liability  to  a 
creditor  of  the  corporation  upon  their  stock  subscription.  American 
Salt  Co.  V.  Heidenheimer,  80  Texas,  344. 

Article  641,  Revised  Statutes,  provides:  "Private  corporations  may 
be  created  by  the  voluntary  association  of  three  or  more  persons 
.  .  .  in  the  manner  hereinafter  mentioned."  Article  643  pro- 
vides what  the  charter  must  set  forth,  and  the  next  succeeding  ar- 
ticle relates  to  the  manner  of  its  execution.  Article  645  provides 
that:  "Such  charter  shall  thereupon  be  filed  in  the  oflBce  of  the  Sec- 
retary of  State  .  .  .  ,"  and  article  646:  *The  existence  of  the 
corporation  shall  date  from  the  filing  of  the  charter  in  the  office  of 
the  Secretary  of  State  .  .  .  ."  Here  we  have  a  specific  declara- 
tion of  the  statute  as  to  what  acts  are  necessary  to  bring,  and  the 
date  when  the  corporation  is  brought  into  existence.  Performance 
of  all  the  prerequisites  short  of  filing  the  charter  with  the  Secre- 
tary of  State  is  not  sufiicient  to  bring  the  company  into  existence 
as  a  corporation  de  jure. 

Are  such  acts  sufficient  to  create  the  association  a  corporation 
de  facto  f  We  think  not.  Where  the  governing  statute  points  out 
the  manner  in  which  the  corporation  shall  be  organized,  and  the  stat- 
^  ute  is  followed,  the  corporation  is  brought  into  existence  so  that 
it  may  enter  upon  the  objects  of  its  creation.  Thus  the  corpora- 
tion is  generally  deemed  to  exist  from  the  time  when  the  certifi- 
cate of  incorporation  prescribed  by  the  governing  statute  is  filed 
in  accordance  with  the  statute.  (10  Cyc,  223.)  In  several  juris- 
dictions it  has  been  held  that  a  compliance  with  the  requirement  that 
the  charter  shall  be  filed  in  the  office  of  the  Secretary  of  State, 
is  a  condition  precedent  to  the  establishment  of  a  corporation  de 
jure;  and  without  such  compliance  the  association  can  not  be  treated 
as  a  corporation  de  facto.  Salt  Co.  v,  Heidenheimer,  supra.  When 
the  articles  of  incorporation  have  been  filed  in  the  office  of  the 
Secretary  .of  State  then  the  association  becomes  a  corporation.  Na- 
tional Bank  of  Jefferson  v.  Texas  Investment  Co.,  74  Texas,  435. 
Whether  after  such  filing  the  corporation  is  one  de  facto  or  de  jure, 
depends  upon  the  compliance  or  not  by  the  incorporators  with  all  the 
conditions  prescribed  by  law  essential  to  give  life  and  vitality  to 
the  association  as  a  corporation.  If  all  the  prerequisites  have  been 
complied  with,  and  the  purposes  and  objects  are  those  for  which 
the  corporation  may  be  formed,  then  it  becomes  a  corporation  de 
jure,  and  while  the  filing  of  the  charter  makes  it  a  corporation,  the 
failure  to  comply  with  some  one  or  more  of  the  prerequisites  makes 
it  a  corporation  de  facto;  but  the  filing  of  the  charter  is  essential 
to  the  creation  of  the  corporation  as  either  the  one  or  the  other. 
(10  Cyc,  658;  Bergeron  v.  Hobbs,  65  Am.  St.  Rep.,  85.) 

It  follows  therefore  that  the  Beaumont-Port  Arthur  Company  was 
neither  a  de  facto  nor  de  jure  corporation  until  it  filed  its  articles 
with  the  Secretary  of  State,  and  this  was  not  done  until  December 
6,  1904.     It  is  true  that  the  stockholders  intended  to  file  the  charter, 
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and  when  they  were  engaged  in  carrying  out  the  purposes  for  which 
the  corporation  was  formed  they  believed  the  charter  had  been  filed, 
hut  their  intention  and  belief  could  not  have  the  effect  of  bringing 
the  corporation  into  existence  in  view  of  a  positive  statute-  that 
nothing  less  than  the  filing  would,  accomplish  this  result.  It  is 
further  true  that  they  directed  one  of  their  number  to  cause  the 
charter  to  be  filed  and  that  they  did  not  know  that  he  had  failed  to 
carry  out  their  direction,  but  he  was  their  agent  for  the  purpose  and 
must  have  known  that  the  charter  had  not  been  filed,  and  his  knowl- 
edge must  be  imputed  to  them.  The  evidence  shows  that  on  Sep- 
tember 9,  1904,  the  appellees,  together  with  one  Woodhead,  agreed 
to  form  the  corporation,  and  to  this  end  caused  a  charter  to  be 
prepared  and  sent  for  filing  to  the  Secretary  of  State,  who  returned 
it  for  correction  of  a  defect;  that  thereupon  another  charter  was 
prepared,  but  through  the  negligence  of  Woodhead,  who  had  been  se- 
lected as  secretary,  it  was  not  filed  until  December  6,  1904;  that  at 
the  time  of  executing  the  first  charter,  on  September  9,  1904,  the 
board  of  directors  named  therein  met,  elected  officers  and  entered  up- 
on the  business  named  in  the  charter.  Each  of  them  at  that  time 
paid  into  the  company  the  full  par  value  of  the  stock  subscribed 
by  him,  except  Bobinson  and  Woodhead,  who  were  to  pay  in  services. 
The  company  in  carrying  on  the  business  incurred  liabilities,  so  that 
on  December  6,  when  the  charter  was  filed  and  the  association  became 
a  corporation  the  cash  that  theretofore,  on  or  about  September  9, 
1904,  had  been  paid  in  had  been  expended  for  expenses  and  upon 
obligations  incurred  prior  to  the  filing  of  the  charter,  and  the  ap- 
pellees never  did  pay  into  the  corporation  any  money  or  thing  of 
value  whatever.  Nevertheless  the  corporation  at  once  entered  upon 
the  business  for  which  it  was  formed,  and  in  a  few  days  after  its 
incorporation  incurred  the  liability  sued  upon  in  this  case.  Thus  we 
are  presented  with  a  case  where  subscriptions  to  the  capital  stock 
of  a  proposed  corporation  have  been  paid  and  the  funds  thus  derived 
eipended  in  an  adventure  of  the  subscribers  before  the  corporation 
was  created,  so  that,  when  the  corporation  came  into  existence,  no 
money  6r  thing  of  value  was  paid  into  it,  and  the  subscribers  have 
never  discharged  their  obligations  to  take  the  stock  subscribed  for 
by  them  and  pay  to  the  corporation  the  amount  of  their  respective 
subscriptions.  Thus  the  corporation  was  insolvent  from  the  begin- 
ning of  its  existence.  It  i«  now  too  well  settled  to  require  discus- 
sion that  the  amount  unpaid  on  the  stock  of  an  insolvent  corpora- 
tion constitutes  a  trust  fund  for  the  benefit  of  creditors,  and  that 
where  the  insolvency  and  non-payment  of  subscriptions  are  undis- 
puted, as  in  this  case,  the  creditor  may  sue  the  stockholders  in  a 
direct  proceeding  without  first  obtaining  a  judgment  against  the 
corporation  and  the  return  nulla  bona  of  execution.  Mathis  v.  Prid- 
ham,  20  S.  W.,  1015. 

It  is  a  general  principle  that  until  a  corporation  is  legally  organ- 
ized the  co-adventurers  will,  as  to  third  persons,  be  liable  as  part- 
ners for  all  debts  contracted  on  behalf  of  the  aggregated  body,  with 
their  consent,  express  or  implied.  10  Cyc,  657;  Bergeron  v.  Hobbs, 
supra.    When  the  appellees,  before  the  filing  of  the  charter,  entered 
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upon  the  business  for  which  the  corporation  was  sought  to  be  formed, 
they  became  liable  as  partners  for  their  acts  and  contracts,  and 
payment  by  them  of  liabilities  so  contracted  by  them,  whether  such 
payment  was  made  before  or  after  the  filing  of  the  charter,  can  not 
be  regarded  as  payment  upon  their  stock  subscriptions.  It  follows 
from  what  we  have  said  that  the  court  erred  in  rendering  judgment 
in  favor  of  appellees. 

The  other  assignments  present  no  reversible  error  and  are  over- 
ruled. 

As  the  evidence  does  not  show  that  all  of  the  appellees  are  solvent, 
we  can  not  render  such  judgment  here  as  should  have  been  rendered 
by  the  court  below,  but  we  affirm  the  judgment  of  the  lower  court  as 
to  the  Beaumont-Port  Arthur  Company  and  D.  Woodhead,  and  re- 
verse the  judgment  and  remand  the  cause  as  to  the  appellees  with 
instructions  to  the  County  Court  to  hear  proof  and  render  judgment 
against  the  solvent  appellees,  subscribers  to  the  stock  of  said  corpora- 
tion, in  such  an  amount  as  shall  be  necessary  to  pay  the  appellant's 
debt,  interest  and  cost  of  suit. 

ON  rehearing. 

Appellees,  in  their  motion  for  rehearing,  have  called  our  attention 
to  the  clause  in  the  agreed  statement  of  facts  stating  that  at  the 
time  of  the  filing  of  the  charter  those  who  had  prior  to  that  time 
acted  as  directors  of  the  corporation  continued  in  possession  and 
control  of  the  property  and  assets  of  the  Beaumont- Port  Arthur  Com- 
pany, and  contend  that  inasmuch  as  it  is  thus  shown  tliat  the  com- 
pany did  come  into  the  possession  of  assets  and  property,  the  amount 
and  value  of  which  is  not  shown,  the  subscribers  to  the  capital  stock 
of  the  corporation  are  entitled  on  another  trial  to  have  tlie  value 
of  such  property,  when  ascertained,  credited  upon  tlieir  stock  sub- 
scriptions. This  contention,  we  think,  is  correct.  The  motion  for 
rehearing  will  be  granted  to  the  extent  of  modifying  our  former 
opinion  that  it  shall  read  as  follows: 

The  judgment  of  the  court  below  as  to  the  Beaumont-Port  Arthur 
Company  and  D.  Woodhead  is  affirmed,  but  as  to  the  appellees  said 
judgment  is  reversed  and  remanded  with  instructions  to  the  County 
Court  to  hear  proof  and  ascertain  the  value  of  the  assets  paid  by  the 
subscribers  to  the  corporation  after  the  filing  of  the  charter  and  to 
allow  the  subscribers  credit  upon  their  stock-subscriptions  therefor; 
and  if  it  be-  found  that  such  property  was  not,  at  the  time  it  was 
so  paid  to  .the  corporation,  of  value  sufficient  to  pay  the  par  value 
of  the  stock  subscribed  for  by  them,  then  to  render  judgment  against 
the  solvent  subscribers,  and  in  favor  of  the  Bank  of  De  Soto,  for 
the  difference  between  the  value  of  the  property  so  paid  into  the 
corporation  and  the  par  value  of  the  stock  subscribed  for,  not  to  ex- 
ceed an  amount  necesary  to  pay  appellant's  debt,  interest  and  costs 
of  suit.  In  ascertaining  the  value  of  such  property,  however,  the 
court  should  take  into  consideration  encumbrances  thereon  at  the 
time  it  was  paid  into  the  corporation,  if  any,  and  allow  as  credit 
upon  the  stock  subscriptions  the  difference  between  the  value  and  the 
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amount    of   the   incumbrance.     In   all   other   respects   the   appellees' 
motion  for  rehearing  is  refused. 

It  may  be  well  to  say,  however,  that  any  appropriation  of  the  prop- 
erty paid  by  the  subscribers  into  the  corporation  to  pay  debts  in- 
curred .before  the  filing  of  the  charter  would  be  a  conversion  of  cor- 
porate property  for  which  the  directors  so  directing  its  use  would  be 
liable  at  the  suit  of  the  creditor  of  the  corporation. 

Affirmed  in  part  and  reversed  in  part. 


W.  L.  Vasseb  et  al.  v.  City  op  Liberty  et  al. 

Decided  April  3,   1908. 

1.— Dedication — ^Public  Sqnare — ^Aots  of  Republic  Construed. 

By  the  government  of  Coahuila  and  Texas  four  leagues  of  land  were 
panted  to  the  municipality  of  Liberty;  after  the  county  of  Liberty  was  organ- 
ized and  the  town  established,  the  Congress  of  the  Republic  passed  an  Act 
authorizing  and  empowering  the  trustees  of  the  town,  in  conjunction  with 
the  County  Court  of  the  county,  to  sell  a  portion  of  the  land  so  granted,  and 
apply  the  proceeds  to  the  construction  of  a  courthouse,  jail,  and  such  other 
public  buildings  as  they  might  think  proper;  in  compliance  with  another  Act 
of  Congress  a  patent  was  issued  by  the  Commissioner  of  the  Land  Office  to  the 
trustees  of  the  town  and  their  successors  in  office;  on  the  old  maps  of  the 
town  there  were  certain  open  spaces  marked  "Courthouse,"  "Jail,"  etc.;  public 
buildings,  including  a  jail,  were  erected  by  the  town  on  the  spaces  designated 
on  the  map,  for  the  use  of  the  county;  from  the  time  the  first  jail  was  erected 
the  county  had  possession  of  the  same  and  the  square  or  space  of  ground  on 
which  it  was  situated  until  a  short  time  before  the  filing  of  this  suit,  with  the 
acquiescence  of  the  town  authorities.  Held,  sufficient  to  suppoic  a  finding 
that  the  "Jail  Square"  had  been  dedicated  by  the  town  to  the  county,  and  that 
the  title  thereto  was  in  the  county. 

8. — Subrogation. 

The  right  of  subrogation  does  not  depend  upon  privity  of  contract.  It 
includes  every  instance  in  which  one  party  pays  a  debt  for  which  another  is 
primarily  answerable,  and  which,  in  equity  and  good  conscience,  should  have 
been  discharged  by  the  latter,  but  it  does  not  apply  in  favor  of  one  who  offi- 
ciously, and  as  a  mere  volunteer,  pays  the  debt  of  another,  for  which  neither 
he  nor  his  property  is  answerable,  and  it  is  not  allowed  where  it  would  work 
an  injustice  to  the  rights  of  others. 

3. — Same — Case  Stated. 

Where  a  city  sold  land  to  which  it  had  no  title,  gave  warranty  deed  there- 
to, received  the  purchase  money  and  applied  it  to  the  payment  of  outstanding 
bonds,  the  city  being  insolvent,  and  unable  to  respond  on  its  covenant  of  war- 
ranty, and  the  purchaser  having  bought  in  good  faith,  upon  losing  the  ground 
BO  purchased  the  purchaser  was  entitled  to  be  subrogated  to  the  rights  of  the 
bondholders  whose  bonds  had  been  paid  with  the  money  received  from  the  pur- 
chaser. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

R.  D.  Wright,  for  the  city  of  Liberty. — A  purchaser  of  land  from 
a  municipal  corporation,  where  title  is  warranted,  will  not,  should 
the  title  fail,  be  subrogated  to  the  lien  of  bond  holders,  which  may 
have  been  discharged  with  the  funds  realized  from  such  sale,  in  the 
absence  of  a  request  or  agreement,  or  circumstances  requiring  such 
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payment  by  appellants  for  their  protection.  Whiteselle  v.  Texas  Loan 
Agency,  27  S.  W.,  315;  Oury  v.  Saunders,  77  Texas,  280;  Jones 
Lumber  Co.  v.  ViUegas,  8  Texas  Civ.  App.,  673. 

Stevens  £  Pickett,  for  Vasser  et  al. — A  purchaser  who  pays  money 
to  a  municipal  corporation  in  consideration  of  the  conveyance  of 
lands,  should  such  conveyance  be  held  to  be  invalid,  will  be  subro- 
gated to  the  rights  of  creditors  holding  valid  claims  which  have  been 
paid  oflp  with  said  purchase  money.  Wells  v.  Salina,  71  Hun.,  (N. 
Y.),  559;  25  N.  Y.  Supp.,  134;  Blackburn  Bklg.  Soc.  v.  CunliiTe, 
L.  R.  22  Ch.  D.,  61;  Cunliffe  v.  Blackburn,  etc.,  Ben.  Bldg.  Soc,  L. 
R.  9  App.  Cas.,  857;  Wenlock  v.  River  Dec.  Co.,  L.  R.  19  Q.  B.  D., 
155;  27  Am.  &  Eng.  Ency.  of  Law  (New  ed.),  p.  259. 

Marshall  &  Marshall  and  /.  B,  Simmons,  for  interveners.— rThat 
the  evidence  shows  a  dedication  from  the  State  of  Coahuila  and 
Texas,  and  from  the  Republic  of  Texas:  City  of  Victoria  v.  County 
of  Victoria,  100  Texas,  438;  State  v.  Travis  County,  85  Texas,  435; 
Taylor  v.  Watkins,  26  Texas,  688;  Lewis  v.  San  Antonio,  7  Texas, 
288;  Lamar  Co.  v.  Clements,  49  Texas,  347;  New  Orleans  v.  U.  S., 
10  Pet.,  662;  Cincinnati  v.  White,  6  Pet.,  438;  Von  Schmidt  v. 
Widber,  38  Pac,  682;  Fessler  v.  Town  of  Union,  56  Atl.,  (N.  J.), 
276. 

That  the  facts  in  evidence  show  an  intention  by  the  city  of  Liberty 
to  dedicate  the  iail  square  for  the  public  use:  Gilder  v.  Brenham, 
67  Texas,  345;  Harris  County  v.  Taylor,  58  Texas,  690;  Seguin  v. 
Ireland,  58  Texas,  183;  Galveston  v.  Menard,  23  Texas,  349;  Lamar 
County  V.  Clements,  49  Texas,  347. 

If  a  map  is  exhibited  and  used  by  the  owner  of  lots  and  squares, 
calling  for  streets  and  squares  thereon,  and  the  owner  sells  property 
with  reference  to  such  map,  this  is  sufficient  as  a  dedication  for  such 
purposes  as  the  map  indicates:  Oswald  v.  Grenet,  22  Texas,  94; 
Corsicana  v.  Anderson,  78  S.  W.,  261;  Fessler  v.  Town  of  Union,  56 
Atl.  276. 

"Court  House,'*  or  "Jail  Square,"  or  "Church,"  put  on  a  map  made 
by  a  city,  or  under  its  direction,  indicates  a  dedication  for  that  pur- 
pose and  city  can  not  deny  same:  Travis  County  v.  Christian,  21 
S.  W.,  119;  Harris  County  v.  Taylor,  58  Texas,  690;  Fessler  v.  Town 
of  Union,  56  Atl.  276. 

REESE,  Associate  Justice. — This  is,  in  the  main,  a  contest  be- 
tween the  county  and  city  of  Liberty  and  others,  over  the  title  and 
right  of  possession  of  a  parcel  of  ground  situated  in  the  city  of 
Liberty,   and   known   as   "Jail   Square.'* 

On  March  20,  1904,  the  city  of  Liberty  sold  and  conveyed  by  war- 
ranty deed,  for  the  consideration  of  $850  cash,  to  S.  Goldstein,  the 
east  half  of  said  Jail  Square,  and  on  August  12,  1904,  sold  and 
conveyed  to  W.  M.  Jones  by  warranty  deed,  and  for  the  considera- 
tion of  $500  cash,  the  southwest  quarter  thereof.  Thereupon,  on 
July  17,  1906,  the  said  county  of  Liberty  instituted  this  suit  against 
the  said  Goldstein  and  W.  L.  Vasser  and  others,  successors  in  title 
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to  W.  M.  Jones,  to  recover  the  title  and  possession  of  said  property. 
Tarions  grounds  are  set  out  as  a  basis  for  such  recovery;  that  the 
property  was  granted  by  the  State  of  Coahuila  and  Texas  to  the  Muni- 
cipality of  Liberty,  and  that  the  county  of  Liberty  is  the  successor  to 
the  Municipality;  dedication  by  the  State;  dedication  by  the  city;  es- 
toppel, and  limitation.  Goldstein  and  others  vouched  in  the  city  of 
Liberty  on  its  warranty  and  prayed  judgment  for  the  amounts  paid 
by  them  respectively  for  those  parts  of  the  Jail  Square  bought  by 
Goldstein  and  W.  M.  Jones.  They  also  set  up  that  the  property 
was  sold  for  the  express  purpose  of  paying  certain  bonds  issued  by 
the  city  of  Liberty  for  the  erection  of  a  City  Hall  and  School  House, 
said  sale  being  authorized  by  the  ciiy  council  for  that  purpose;  that 
the  money  was  applied  to  the  payment  of  said  bonds;  that  the  city 
of  Liberty  is  insolvent  and  has  no  means  of  paying  the  amount  ad- 
judged on  its  warranty,  all  money  which  can  be  raised  by  taxation, 
at  the  rate  authorized  by  the  Constitution,  being  required  for  payment 
of  current  expenses,  so  that  they  will  be  remediless  unless  they  are  sub- 
rogated to  the  rights  of  the  holders  of  the  bonds  paid  off  and  discharged 
by  the  money  paid  by  them,  for  which  they  pray.  They  contested  the 
right  of  the  county  to  the  land. 

The  city  of  Liberty  set  up  their  right  to  the  property,  denied  the 
title  of  the  county,  and  denied  the  right  of  Goldstein  to  subrogation. 

B.  M.  O'Brien  and  others,  citizens  of  the  city  of  Liberty,  owning 
property  adjacent  to  Jail  Square,  intervened,  claiming  that  the  prop- 
erty was  dedicated  to  public  use,  and  could  not  be  diverted  to  pri- 
vate use,  as  was  attempted  to  be  done  by  the  sale  by  the  city  of 
Liberty  to  said  Goldstein  and  Jones,  and  prayed  that  said  deeds 
be  cancelled  and  the  parties  be  enjoined  from  private  use  of  the 
property. 

The  case  was  tried  by  the  court,  without  a  jury,  and  judgment  ren- 
dered in  favor  of  the  county  of  Liberty  as  to  the  right  of  the  prop- 
erty; in  favor  of  Goldstein,  Yasser  and  others  against  the  city  of 
Liberty  on  their  respective  warranties,  but  denying  them  the  right  of 
subrogation,  and  in  favor  of  O'Brien  and  others,  interveners,  enjoin- 
ing the  use  of  the  property  for  any  private  purpose.  Prom  this 
judgment  the  city  of  Liberty  and  Goldstein,  Vasser  and  others  have 
appealed.    No  conclusions  of  law  or  fact  are  found  in  the  record. 

It  is  not  contended  on  this  appeal  by  any  of  the  parties,  that  the 
city  of  Liberty,  even  if  it  be,  as  contended,  the  owner  of  Jail  Square, 
had  the  right  to  dispose  of  it  by  sale  to  private  individuals,  as  was 
done.  Xor  is  any  complaint  made  here  of  the  judgment  against  the 
city  of  Liberty  on  its  warranties.  So  there  will  be  no  further  dis- 
cussion of  these  issues. 

The  property  in  question  is  a  part  of  the  four  leagues  of  land 
granted  to  the  Municipality  of  Liberty  by  the  government  of  Coahuila 
and  Texas.  (1  Gam.  Laws,  p.  182.)  The  county  of  Liberty  came 
into  existence  as  a  county  of  the  Republic  of  Texas  in  1837.  (1 
Sayles  Early  Laws,  art.  404.)  The  town  of  Liberty  was  laid  off 
and  established  in  1831,  and  was  regularly  incorporated  by  Act  of 
Congress,  approved  June  7,  1837.     (1  Gam.  Laws,  p.  304.)     Section 

Vol.  L.  Civil— «. 
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6  of  this  Act  provides  that  "Whereas  there  are  four  leagues  of  land 
belonging  to  said  town  which  are  now  useless,  the  trustees  shall  and 
are  hereby  authorized  and  empowered  in  conjunction  with  the  County 
Court  of  the  County  of  Liberty,  to  alienate  said  lands,  or  such  por- 
tion thereof  as  they  may  deem  advisable;  the  proceeds  of  such  sales 
to  be  by  them  jointly  appropriated  to  the  construction  of  a  court 
house,  jail  and  such  other  public  buildings  and  for  such  other  pur- 
poses as  they  may  think  proper/* 

By  Act  of  Congress  of  the  Republic  approved  February  5,  1840, 
the  Commissioner  of  the  General  Land  Office  was  required  to  issue 
patents  to  the  trustees  of  the  town  of  Liberty  to  the  four  leagues  of 
land  belonging  to  said  town,  in  accordance  with  the  terms  of  the 
colonization  and  other  laws  making  the  concession  of  the  four  leagues 
to  said  town,  in  accordance  with  which  patent  was  issued  December 
31,  1841,  to  the  trustees  of  the  town  of  Liberty  and  their  successors 
in  office.  Certain  open  spaces  or  squares  are  delineated  on  old  maps 
of  the  town,  one  of  which  is  marked  **Court  House"  and  another 
"Jail." 

We  have  had  little  assistance  from  the  briefs  in  the  matter  of 
presenting  a  statement  of  the  facts  with  reference  to  the  use  of  this 
Jail  Square,  and  the  evidence  in  the  record  is  so  presented  as  to  ren- 
der it  difficult  to  do  so.  We  find,  however,  that  very  early  in  the 
history  of  the  town,  about  1848,  a  court  house  and  other  public 
buildings  were  erected  by  the  town  council  for  the  use  of  the  county. 
One  of  the  public  buildings  was  probably  a  jail.  At  any  rate,  at 
a  very  early  date  some  sort  of  a  jail  was  erected  on  Jail  Square  for 
the  use  of  the  county,  and  this  jail  was  located  very  near  the  center 
of  the  square.  This  jail  was  afterwards  replaced  by  a  more  substan- 
tial structure,  located  at  nearly  the  same  place  on  this  square.  The 
evidence  as  to  the  control  and  possession  of  this  entire  square  is  con- 
fusing and  conflicting,  but  we  find  that  there  is  evidence  to  support 
a  finding  that,  since  the  location  of  the  first  jail,  the  county  of 
Liberty  has  been  in  possession  and  control  of  the  entire  square, 
claiming  under  a  dedication  thereof  by  the  town  of  Liberty  to  the 
county,  for  that  purpose.  The  city  at  one  time  had  a  calaboose  on 
it,  which  was  removed  several  years  ago,  and  at  times  may  have 
done  something  towards  caring  for  the  property,  but  the  right  of  pos- 
session and  control  of  the  entire  square  by  the  county  for  jail  pur- 
poses has  been  generaly  recognized  by  the  town  and  city  of  Liberty, 
until  the  act  of  sale  and  conveyance  to  Goldstein  and  Jones  referred 
to.  The  evidence  is  sufficient  to  authorize  the  conclusion  that  in 
the  beginning  the  entire  Jail  Square  was  dedicated  by  the  town  of 
Liberty  to  the  county  of  Liberty  as  a  place  for  the  location  of  a  jail, 
and  in  support  of  the  judgment  we  so  find. 

The  facts  in  the  record  bring  the  case  clearly  within  the  doctrine 
laid  down  by  the  Supreme  Court  in  City  of  Victoria  v.  County  of 
Victoria,  100  Texas,  438,  and  that  case  is  decisive  of  the  main  con- 
tentions in  this.  Following  the  opinion  of  the  Supreme  Court  in  that 
case,  we  conclude  that  the  Acts  of  the  Congress  of  the  Republic  in 
recognizing,  in  the  Act  incorporating  the  town  of  Liberty,  the  title 
of  the  town  to  the  four  leagues,  and  afterwards  in  directing  a  patent 
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tlierefor  to  issue  to  the  trustees  of  the  town,  established  the  right  and 
title  of  the  town  of  Liberty  to  the  four  leagues,  including  the  prop- 
erty in  controversy,  and  this  regardless  of  whether  the  county  or 
the  town,  independent  of  those  legislative  Acts,  would  have  succeeded 
to  the  rights  oi  the  old  Municipality  of  Liberty. 

In  this  case,  as  in  the  Victoria  case,  as  held  by  the  'Supreme 
Court,  by  virtue  of  the  Act  incorporating  the  town  of  Liberty,  and 
authorizing  the  trustees  of  the  town  to  provide  a  jail  for  the  use  of 
the  county,  the  trustees  of  the  town  had  authority  to  provide,  out 
of  the  public  lands,  a  site  for  said  jail,  and  thereby  dedicate  the 
ground  so  provided  to  the  use  of  the  county  for  that  purpose. 

Departing  here  slightly  from  the  conclusion  reached  upon  the 
facts  in  the  Victoria  case  by  the  Supreme  Court,  we  conclude  that 
it  was  the  intention  to  dedicate  the  whole  of  the  Jail  Square  to  the 
use  of  the  county,  and  that  under  such  dedication  the  county  is  now 
entitled  to  the  possession  and  control  of  the  entire  square.  The 
record  does  not  show  the  size  of  the  square.  If  the  judgment  of 
the  trial  court  can  be  sustained  by  any  view  of  the  evidence  it  is  our 
duty  to  affirm  it,  whether  the  court  based  its  conclusion  upon  the 
view  taken  by  us  of  the  law,  or  upon  some  other,  and  possibly  er- 
roneous view.  The  judgment  of  the  court  below  in  favor  of  the 
county  of  Liberty  and  of  the  interveners  is  therefore  affirmed. 

No  complaint  is  made  of  the  judgment  against  the  city  of  Liberty 
in  favor  of  Vasser  and  others  on  its  warranties,  but  the  said  pur- 
chasers complain  of  the  judgment  denying  their  right  of  subrogation 
to  the  rights  of  the  holders  of  the  bonds  which  were  paid  off  and 
discharged  with  the  purchase  money  of  the  lots.  We  have  found  that 
these  lots  were  sold  for  the  express  purpose,  as  autliorized  by  reso- 
lution of  the  city  council,  of  paying  certain  bonds  issued  by  the  city 
of  Liberty;  that  at  least  a  part  of  the  purchase  money  of  the  lots 
was  used  for  this  purpose,  and  that  the  city  is  insolvent,  and,  by 
reason  of  the  constitutional  limitations  upon  its  general  taxing  power, 
the  said  purchasers  are  entirely  without  remedy  unless  they  are  sub- 
rogated to  the  rights  and  remedies  of  the  holders  of  the  bonds  so 
paid  off  and  discharged.  The  right  of  subrogation  was  denied  by 
the  trial  court,  for  the  reason,  as  expressed  in  the  judgment,  that 
"there  is  no  privity  shown."  It  is  not  necessary  to  the  application 
of  the  doctrine  of  subrogation  that  there  should  have  been  any 
privity  between  defendants,  whose  money  discharge  the  bonds,  and  the 
holders  of  such  bonds.  There  is  nothing  to  indicate  that  the  pur- 
chasers did  not  act  in  the  utmost  good  faith,  relying  upon  the 
right  of  the  city  to  sell,  and  upon  its  covenants  of  warranty.  "The 
right  of  subrogation  is  a  doctrine  of  equity  jurisprudence.  It  does 
not  depend  on  privity  of  contract,  express  or  implied,  except  in  so 
far  as  the  known  equity  may  be  supposed  to  be  imported  into  the 
transaction  and  thus  raise  a  contract  by  implication.  It  is  founded 
on  the  facts  and  circumstances  of  each  particular  case,  and  on  the 
principles  of  natural  justice."  (27  Am.  &  Eng  Ency.  of  Law,  203; 
6  Pom.  Eq.  Juris.,  sec.  920.)  "It  is  treated  as  a  creature  of  equity, 
and  is  so  administered  as  to  secure  real  and  essential  justice,  with- 
out regard  to   form,   and   is   independent   of   any   contractual   rela- 
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tion  between  the  parties  to  be  affected  by  it.  It  is  broad  enough 
to  include  every  instance  in  which  one  party  pays  a  debt  for  which 
another  is  primarily  answerable  and  which  in  equity  and  good  con- 
science should  have  been  discharged  by  the  latter,  but  it  is  not  to 
be  applied  in  favor  of  one  who  had,  officiously  and  as  a  mere  volun- 
teer, paid  the  debt  of  another  for  which  neither  he  nor  his  property 
was  answerable  and  which  he  was  under  no  obligation  to  pay,  and 
it  is  not  allowed  where  it  would  work  an  injustice  to  the  rights  of 
others."      (Sheldon  on   Subrogation,  sec.   1.) 

The  latter  portion  of  the  quotation  states  the  only  limitations 
upon  the  doctrine.  The  general  principle  thus  broadly  laid  down 
and  generally  applied  by  the  courts,  will,  we  think,  suffice  for  the 
decision  of  the  question  as  presented  by  this  record.  Goldstein  and 
Jones  can  in  no  sense  be  considered  as  volunteers  or  intermeddlers, 
paying  a  debt  with  which  they  had  no  concern,  certainly  not  more 
so  than  persons  who  buy  property  at  a  void  execution,  adminis- 
trator's or  guardian's  sale  where  the  purchase  money  is  applied  to  the 
discharge  of  debts.  (McDonough  v.  Cross,  40  Texas,  285;  Burns 
V.  Ledbetter,  54  Texas,  385;  Texas  Land  &  Loan  Co.  v.  Blalock, 
76  Texas,  85;  Harrison  v.  Ilgner,  74  Texas,  86;  Howard  v.  North, 
5  Texas,  316.)  In  such  cases,  as  held  in  the  last  case  cited,  the 
purchaser  is  entitled  to  be  substituted  for  the  creditor  whose  debt 
has  been  paid.  (27  Am.  &  Eng.  Ency.  of  Law,  p.  240,  and  au- 
thorities cited  in  note;  Newbold  v.  Peoria  &  S.  R.  R.  Co.,  5  111.  App., 
(Bradwell),  267;  Coffin  v.  Board  of  Com.  of  Kearney  Co.,  114  Fed., 
518;  Irvin  v.   Board  of  Coms.  of  Kearney  Co.,   75   Fed.   765.) 

It  was  not  by  the  voluntary  act  of  the  purchasers  that  they  be- 
came the  creditors  of  the  city  of  Liberty  by  the  act  of  the  payment 
of  the  bonds  with  the  money  paid  for  the  lots,  which  by  its  covenants 
of  warranty,  the  city  was  obliged  to  return  to  them.  They  thought 
they  were  getting  a  good  title,  and  had  no  anticipation  of  having 
recourse  to  such  warranty.  So  they  can  not  be  said  to  be  volunteers 
officiously  paying  a  debt  for"  which  they  were  not  answerable.  We 
are  clearly  of  the  opinion  that  they  are  entitled  upon  every  prin- 
ciple of  equity  and  justice  to  be  subrogated  to  the  rights  of  the 
holders  of  the  bonds  which  were  discharged  with  the  money  paid 
by  them  for  the  lots  sold  for  the  express  purpose  of  paying  the  bonds, 
as  set  out  in  the  resolution  of  the  city  council.  They  are  entitled 
to  stand  in  the  shoes  of  the  bond-holders  and  to  enforce  every 
right  which  such  bond-holders  may  have  had,  for  the  payment  of 
such  bonds  so  far  as  is  necessary  to  secure  re-imbursement.  This  in- 
cludes the  right  to  enforce  the  bonds  themselves  even  though  they 
be  discharged  in  law,  and  to  claim  all  the  incidents  of  such  bonds. 
(6  Pom.  Eq.  Juris,  sec,  924.) 

The  judgment  of  the  trial  court  therefore  in  this  respect  will  be 
reversed  and  the  cause  remanded  with  instructions  to  make  such 
orders  as  may  be  necessary  or  proper  to  afford  defendants  Goldstein, 
Vasser  and  others  the  relief  to  which  they  are  entitled  by  reason  of 
their  subrogation  to  the  rights  of  the  holders  of  the  bonds.  In  all 
other  respects  the  judgment  of  the  trial  court  is  affirmed. 

Reversed  and  remanded  in  part.    Affirmed  in  part. 
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C.  H.  Smith  v.  Clara  T.  Carey. 

Decided  April  4,   1008. 

Fraud— Iniolvent   Debtor — ^Loan   of   Money   to   Defraud   Gredlton— -Innooent 

Holder. 

An  insolvent  debtor  who,  for  the  purpose  of  concealing  his  money  and 
placing  the  same  beyond  the  reach  of  his  creditors,  loaned  the  same  to  a  third 
party,  who  was  cognizant  of  and  promised  to  aid  in  effecting  the  purpose,  tak- 
ing his  promissory  notes  therefor,  cannot  recover  on  the  notes  through  the 
courts.  A  contract  thus  tainted  with  fraud  is  contrary  to  public  policy  and 
illegal.  But  an  assignee  of  the  notes  would  be  entitled  to  recover  upon  proof 
that  he  was  an  innocent  purchaser  before  maturity,  without  notice  of  the  vice, 
and  for  a  valuable  consideration. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

W.  H.  Bullock  and  A.  T.  Clendenen,  for  appellant. — The  court 
having  found  as  a  fact  that  R.  K.  Halsell's  purpose  at  the  time  of 
the  transaction  was  to  file  a  petition  in  bankruptcy,  to  conceal  the 
fact  of  Smith's  indebtedness  on  the  $1000  note  from  his  trustee,  to 
leave  such  indebtedness  out  of  his  sworn  schedule  of  assets,  showed 
the  intended  commission  of  at  least  two  crimes  announced  by  the 
statutes  of  the  United  States;  and  the  court  having  further  found 
that  appellant  entered  into  said  purpose,  and  agreed  to  assist  him 
in  its  accomplishment,  and  this  being  the  condition  precedent  upon 
which  the  money  was  delivered  and  the  note  executed,  the  entire  con- 
tract was  illegal  and  contrary  to  public  policy.  National  Bankruptcy 
Act  of  1898,  sec.  29;  United  States  v.  Block,  15  N.  B.  R.,  325; 
Rev.  Statutes  U.  S.,  sec.  5440;  United  States  v.  Bayer,  Fed.  Cas. 
No.  14547;  National  Bankruptcy  Act  1898,  sec,  7. 

Where  the  contract  grows  out  of  and  is  connected  with  an  illegal 
or  immoral  act,  a  court  of  justice  will  not  enforce  it.  And  if  the 
contract  be  in  part  only  connected  with  an  illegal  transaction,  it  is 
equally  tainted  by  it.  Seeligson  v.  Lewis  &  Williams,  65  Texas,  221 ; 
1  Parsons  on  Contracts,  p.  457;  Davis  v.  Sittig,  65  Texas,  501; 
Wegner  Bros.  v.  Biering  &  Co.,  65  Texas,  506;  McNeese  v.  Carver, 
40  Texas  Civ.  App.,  129;  Labbe  v.  Corbett,  69  Texas,  505;  Beer 
V.  Landman,  88  Texas,  453;  West  v.  A.  0.  U.  W.  of  Texas,  14 
Texas  Civ.  App.,  479;  Reed  v.  Brewer,  90  Texas,  144;  Hunstock  v. 
Palmer,  4  Texas  Civ.  App.,  459. 

In  a  suit  by  the  assignee  of  a  note  against  the  maker,  when  the 
maker  proves  that  there  was  fraud  or  illegality  in  the  inception  of 
the  instrument,  the  burden  of  proof  is  upon  the  assignee  or  holder 
to  show  that  he  acquired  the  instrument  bona  fide,  for  value,  in  the 
usual  course  of  business,  while  current,  and  under  circumstances 
which  created  no  presumption  that  he  knew  the  facts  which  impeached 
its  validity.  Daniel  on  Negotiable  Instrument,  sec.  812-813;  Hart 
V.  West,  91  Texas,  187;  Rische  v.  Planters'  Nat.  Bank,  84  Texas, 
413;  Blum  v.  Loggins,  53  Texas,  136. 
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Hunter  £  Hunter,  for  appellee. 

SPEER,  Associate  Justice. — Clara  T.  Carey  sued  C.  H.  Smith  and 
S.  P.  Smith  to  recover  the  amount  of  two  promissory  notes  of  four 
hundred  dollars  each,  signed  by  defendants  and  payable  to  R.  E.  Hal- 
sell,  alleging  that  the  same  had  been  transferred  to  her  before  maturity 
for  a  valuable  consideration.  The  defense  relied  on  was  non  est  factum 
as  to  S.  P.  Smith,  and  that  as  to  the  other  maker  the  consideration 
for  which  the  notes  sued  on  were  executed  was  contrary  to  public 
policy  and  therefore  illegal.  The  trial  court  before  whom  the  case 
was  tried  made  his  findings  of  fact  from  which  he  entered  judg- 
ment for  the  plaintiff  as  to  C.  H.  Smith  and  in  favor  of  the  de- 
fendant S.  P.  Smith  on  his  plea  of  non  est  factum.  Defendant 
C.  H.  Smith  has  appealed. 

The  sole  question  of  law  presented  by  the  appeal  is  whether  or 
not  the  agreement  between  R.  K.  Halsell  and  appellant  C.  H.  Smith, 
whereby  the  former  agreed  to  lend  to  the  latter  a  sum  of  money  for 
which  the  notes  in  controversy  were  executed,  the  said  Halsell  in- 
tending at  the  time  to  place  such  money  beyond  the  reach  of  his 
creditors  and  thereby  to  defraud  them,  and  the  said  Smith,  having 
full  knowledge  of  such  intention  on  the  part  of  Halsell,  agreeing 
with  him  to  accept  the  money  and  to  conceal  the  transaction  from 
HalselPs  creditors,  is  contrary  to  public  policy  and  illegal.  The 
question  is  discussed  in  Davis  v.  Sittig,  65  Texas,  497,  in  a  case 
where  suit  was  brought  to  recover  on  a  note  executed  by  one  Davis 
to  one  Lewis  in  consideration  of  property  conveyed  by  the  latter  to 
the  former  with  intent  to  defraud  his  creditors  and  that  intent  was 
known  to  all  parties.  The  obligation  was  held  to  be  unenforceable, 
notwithstanding  our  statute  of  fraudulent  conveyances  does  not  de- 
clare such  transaction  void  except  as  to  creditors,  the  court  saying: 
"Such  statutory  declaration  does  not,  however,  strip  such  a  trans- 
action of  its  fraudulent  character  or  give  to  it  standing  as  a  valid 
contract  which  the  courts  will  enforce.'*  That  case  appears  to  be 
decisive  of  the  present  case,  the  only  difference  being  that  there, 
property,  perhaps  other  than  money,  was  conveyed  to  defraud  credi- 
tors, while  here  money  was  loaned  for  the  same  purpose.  No  dis- 
tinction should  be  drawn  in  this  respect,  since  money,  like  other 
personal  property,  is  subject  to  be  taken  for  debt  and  can  as  well 
be  the  subject  of  a  fraudulent  conveyance.  The  question  has  been 
much  discussed  and  respectable  authority  may  be  found  on  both  sides 
of  the  holding,  as  will  be  seen  from  an  examination  of  the  author- 
ities cited  in  the  majority  and  dissenting  opinions  in  Harcrow  v. 
Harcrow,  58  S.  W.,  553,  64  S.  W.,  881.  But  our  own  court,  as 
will  be  seen  from  the  decision  above  quoted,  has  announced  in  favor 
of  the  doctrine  that  such  an  agreement  thus  tainted  with  fraud  is 
illegal  and  an  executory  contract  based  on  it  incapable  of  enforce- 
ment through  the  courts.  See,  also,  Arnold  v.  Peoples,  13  Texas 
Civ.  App.,  30. 

What  we  have  said  has  been  upon  the  assumption  that  appellee 
is  in  no  better  position  to  recover  than  Halsell,  the  payee,  would 
have  been,   since   the   trial   court   expressly   refused   to   find  whether 
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or  not  she  was  an  innocent  purchaser  of  the  notes  for  value  before 
maturity^  and  without  notice  of  any  defense  against  them.  This 
being  true^  we  can  not  assume  in  aid  of  the  judgment  that  she  had 
purchased  them  before  maturity  without  notice  of  the  vice  pleaded. 
Under  the  rule  announced  in  this  State,  which  we  deem  to  be  a 
salutary  one,  not  for  the  defendant's  sake,  but  for  the  policy  of  the 
law  alone,  appellee  is  not  entitled  to  enforce  the  contract  sued  on 
without  establishing  her  right  to  recover  as  an  innocent  holder.  Be- 
versed  and  remanded  for  another  trial. 

Reversed  and  remanded. 


Texas  Bbevhno  Company  v.  Minna  Bisso  bt  al. 

Decided  April  4,  1908. 

L^Hasbaiid  and  Wlfe-^S«parate  Property  of  Wife — Testimony. 

The  issue  being  whether  certain  town  lots  levied  on  as  community  prop- 
erty was,  in  fact,  the  separate  property  of  the  wife,  the  answer  of  the  wife, 
when  testifying,  that  her  money  paid  for  the  property,  was  not  subject  to  the 
objection  that  it  was  a  mere  conclusion  of  the  witness,  and  did  not  state  facts, 
when  she  testified  fully  as  to  the  facts,  and  her  testimony,  taken  as  a  whole 
and  in  connection  with  the  testimony  of  other  witnesses,  fairly  showed  that 
the  property  in  controversy  was  purchased  with  the  proceeds  of  her  separate 
estate.    The  case  of  Ballew  v.  Casey,  0  S.  W.,  189,  distinguished. 


— ^Pleading. 

In  an  action  by  a  wife  to  enjoin  the  sale  of  her  separate  property  under 
execution  against  the  husband,  an  allegation  that  the  property  was  her  sepa- 
rate property,  and  paid  for  by  her  out  of  her  separate  and  individual  funds,  is 
8a£5cient,  without  pleading  the  facts  which  made  it  her  separate  property. 

8.— Aetions— Kisjoinder — Discretion  of  Court. 

A  wife  brought  suit  to  enjoin  a  sale  under  execution  of  her  separate 
property  to  satisfy  a  judgment  against  her  husband;  the  defendant  answered, 
and  prayed  that,  in  the  event  the  property  levied  on  should  prove  to  be  the 
separate  property  of  the  wife,  then  that  certain  other  property,  describing  the 
same,  and  which  it  was  alleged  had  been  conveyed  in  fraud  of  creditors,  and 
on  which  the  plaintiff  in  execution  had  a  judgment  lien,  be  ordered  sold.  Held, 
the  court  did  not  err  in  sustaining  an  exception  to  the  answer  and  prayer  on  j 

the  ground  that  it  was  a  misjoinder  of  causes  of  action.     Such  questions  are  I 

addressed  to  the  sound  discretion  of  the  trial  judge,  and  will  not  be  revised  | 

nnless  there  has  been  a  clear  abuse  of  such  discretion. 

1— Trial — Sustaining  Exception — ^Harmless  Error. 

When  evidence  is  admitted  upon  an  issue,  and  the  issue  submitted  to  the 
jury,  the  sustaining  of  an  exception  to  the  pleading  presenting  the  issue  be- 
comes harmless  error,  if  error  at  all. 

9.— Same— Cliarge  without  Eridence. 

Where  there  is  no  evidence  upon  an  issue  it  is  proper  to  refuse  a  charge 
mbmitting  sueh  issue. 

i— Execution — ^Znjimotion — ^Wife's  Separate  Property. 

A  wife  sued  out  a  temporary  injunction  to  restrain  the  sale  of  certain  lots 
alleged  to  be  her  separate  property;  as  to  some  of  the  lots  the  record  title 
pUtinly  disclosed  the  fact  that  they  were  her  separate  property,  but  as  to  the 
other  lots  this  evidence  rested  in  parol;  a  motion  was  filed  to  dissolve  the  in- 
jnnction  on  the  ground  that  plaintiff  had  an  adequate  remedy  at  law,  but  this 
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motion  was  never  acted  on  by  the  court;  upon  the  trial  the  evidence  sustained 
the  claim  of  the  wife,  and  the  injunction  was  perpetuated  as  to  all  the  lots. 
Held,  if  the  judgment  perpetuating  the  injunction  was  error  it  was  not  funda- 
mental error. 

7. — Bame— Clond  upon  Title— Injnnetion. 

Injunction  will  lie  in  behalf  of  the  wife  to  prevent  a  cloud  upon  her  title 
by  a  sale  of  her  property  under  execution,  when  the  evidence  upon  which  her 
right  depends  is  not  of  record  nor  shown  in  the  title  papers  upon  which  her 
right  is  predicated. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below 
before  L.  B.  Cobb. 

C.  von  Carlowitz,  Frost  &  Neblett  and  Theodore  Mack,  for  appel- 
lants.— The  court  erred  in  overruling  the  objection  of  defendant  to 
the  testimony  of  Minna  Bisso  when  she  testified  that  the  property 
in  question  was  paid  for  and  improved  with  her  separate  funds, 
without  requiring  her  to  show  how  such  funds  became  her  separate 
property.  Ballew  v.  Casey,  9  S.  W.,  189,  (Sup.  Court) ;  Brown  v. 
Mitchell,  88  Texas,  367;  Gilbert  v.  Odum,  69  Texas,  673. 

The  court  erred  in  sustaining  the  plea  of  misjoinder  of  causes 
of  action  in  plaintiff's  supplemental  petition  against  defendant's 
cross-action,  in  which  the  defendant  sought,  in  the  event  that  the 
property  levied  upon  should  prove  to  be  the  separate  property  of 
plaintiff,  Minna  Bisso,  to  subject  other  property  held  by  the  defend- 
ant to  the  judgment.  Skipwith  v.  Hurt,  94  Texas,  332;  Craddoek 
V.  Goodwin,  54  Texas,  582;  Morris  v.  Davis,  31  S.  W.,  853;  Howard 
V.  Parks,  1  Texas  Civ.  App.,  603;  Braden  v.  Gose,  57  Texas,  42; 
Oldham  v.  Erhart,  18  Texas,  148;  Harris  v.  Schlinke,  95  Texas,  88; 
Dixon  V.  Sanderson,  72  Texas,  363;  20  Cyc.^  pages  421,  422;  Adoue 
v.  Spencer,  90  Am.  St.  Rep.,  497,  and  note;  Hagerman  v.  Buchanan, 
14  Am.  St.  Bep.,  744,  and  note;  Greer  v.  Wright,  62  Am.  Dec., 
116,  and  note;  99  Am.  St.  Bep.,  430;  McLaughlin  v.  Bank  of  Pa- 
tomac,  (Sup.  Ct.  U.  S.),  12  L.  ed.,  675;  Texas  Brewing  Co.  v. 
Mallette,  67  S.  W.,  441. 

A  judgment  lien  creditor  may,  through  principles  of  equity,  reach 
improvements  made  with  community  funds  upon  the  separate  prop- 
erty of  the  wife;  to  the  extent  of  the  enhancement  made  with  com- 
munity funds  the  property  is  subject  to  community  debts  and  the 
same  principles  apply  to  property  partially  paid  for  with  com- 
munity funds.  Braden  v.  Gose,  57  Texas,  42;  Maddox  v.  Summer- 
lin,  92  Texas,  487. 

It  is  a  well  established  rule  of  equity  jurisprudence  that  it  will 
not  lend  its  aid  by  injunctive  process  where  an  injured  party  has  an 
adequate  remedy  at  law.  Hence,  as  a  matter  of  jurisdiction,  the  trial 
court  was  without  power  to  grant  injunctive  relief  to  restrain  the 
sale  of  lots  1  and  2,  since  the  undisputed  evidence  showed  that  the 
record  title  was  in  Mrs.  Bisso  as  her  separate  property  and  estate, 
the  consideration  as  apparent  in  the  recorded  deed  being  paid  and 
was  to  be  paid  out  of  the  separate  estate  of  the  wife.  Purinton 
v.  Davis,  66  Texas,  456;  Spencer  v.  Rosenthall,  58  Texas,  6;  Hahn 
V.  Willis,  73  S.  W.,  1084. 
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Richard  Mays,  for  appellees. 

BOOKHOUT,  Associate  Justice. — Minna  Bisso,  joined  by  her 
husband,  plaintiffs  below,  filed  their  petition  for  an  injunction  against 
the  appellant  and  W.  B.  Robinson,  sheriff,  to  enjoin  the  sale  under 
an  execution  against  the  husband,  Peter  Bisso,  of  certain  property, 
to  wit,  the  west  half  of  lot  No.  13  and  all  of  lot  No.  14,  in  block 
247,  Houston  &  Texas  Central  Railroad  Addition  to  the  city  of 
Corsicana,  as  well  as  lots  1  and  2  in  block  No.  22  of  the  same  ad- 
dition. It  was  alleged,  in  substance,  that  the  property  levied  upon 
was  the  separate  property  and  estate  of  Minna  Bisso,  and  that  the 
writ  of  execution  was  levied  thereon  as  the  property  of  the  husband, 
Peter  Bisso,  under  a  judgment  in  favor  of  the  appellant  against 
the  husband.     A  temporary  injunction  issued. 

Appellant  answered  by  general  demurrer,  special  exception,  general 
denial  and  specially,  in  substance,  that  the  west  half  of  lot  No. 
13  and  all  of  lot  No.  14  was  conveyed  to  Minna  Bisso  by  one  Freed- 
man,  in  July  1897,  for  a  recited  consideration  of  $1,600,  during 
coverture  and  that  the  deed  of  conveyance  prima  facie  shows  the 
said  property  to  be  community  property;  that  in  so  far  as  lots  1 
and  2  are  concerned,  the  deed  of  conveyance  to  Minna  Bisso  recites 
that  the  same  was  paid  for  out  of  her  separate  estate  and  in  fur- 
ther consideration  of  two  certain  promissory  notes  executed  by  her 
and  her  husband  to  her  vendor,  and  to  the  extent  of  the  deferred 
payment,  amounting  to  $550,  the  same  became  community  property, 
subject  to  community  debts.  That  the  husband  had  erected  on  said 
last  named  lots  out  of  community  funds  a  building  thereon  of  the 
value  of  $5,000,  and  to  that  extent  the  same  became  community 
property,  and  that  after  said  conveyance  the  husband  purchased  out 
of  community  funds  an  outstanding  title,  paying  therefor  $100,  and 
to  that  extent  the  same  became  impressed  with  community  char- 
acter. That  defendant  relying  upon  the  recitations  contained  in 
the  records  of  these  deeds  extended  credit  to  the  husband  for  large 
sums,  of  which  fact  the  wife  was  aware,  and  thereby  she  became 
estopped  as  against  this  defendant;  that  the  husband  is  insolvent  and 
that  defendant  holds  an  unsatisfied  judgment  against  him  in  the  sum 
of  $730.56  with  interest  thereon  from  October  16,  1905,  at  6  per- 
cent upon  which  execution  had  issued  and  had  been  duly  levied 
upon  the  property  in  controversy,  etc. 

Defendant  then  set  up  the  business  relations  existing  between  it 
and  Peter  Bisso  and  the  extension  of  credit  to  him,  consisting  in  a 
running  line  of  credit,  etc.,  alleging  that  he  had  purchased  from 
various  persons  certain  real  estate  during  the  time  this  credit  was 
extended  to  him  for  a  recited  cash  consideration,  which  real  estate 
he  had  sold  and  conveyed  in  contemplation  of  bankruptcy,  or  while 
he  was  insolvent;  that  without  consideration  and  during  the  time 
of  his  indebtedness  to  defendant  he  had  conveyed  certain  property 
to  his  wife  as  her  separate  property  and  estate;  that  defendant  in 
October,  1905,  recovered  judgment  against  Peter  Bisso  for  the  simi 
hereinbefore  named  and  caused  an  abstract  thereof  to  be  duly  filed 
as  lien  in  the  proper  records,  etc.     It  was  alleged  that  the  property 
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in  controversy  was  thus  liable  for  the  debts  of  the  husband;  that  the 
lien  be  foreclosed  against  the  same  and  the  property  ordered 
sold  in  satisfaction  of  the  judgment,  and  that  the  lien  on  the  one 
hundred  and  thirteen  acres  of  land,  alleged  to  have  been  fraudulently 
conveyed  by  the  husband  to  the  wife  be  likewise  foreclosed,  etc., 
and  that  the  court  appoint  a  receiver  to  collect  certain  rents  on 
certain  property  therein  described,  which  included  the  property  upon 
which  the  execution  had  been  levied  and  the  sale  of  which  was  sought 
to  be  restrained  and  which  entire  property  was  alleged  to  have  been 
rented  and  the  rents  of  which  could  not  be  reached  by  garnish- 
ment process,  because  the  same  would  necessitate  a  multitude  of  suits, 
vexatious  litigation  and  costs  that  would  greatly  exceed  the  amount 
recovered,  etc.  Prayer  for  relief  including  dissolution  of  the  tem- 
porary injunction. 

By  supplemental  petition  appellees  pleaded  a  misjoinder  of  causes 
of  action,  and  especially  excepted  to  certain  allegations  of  the  answer, 
general  denial,  and  specially,  in  substance,  that  the  property  levied 
on  was  in  fact  the  separate  property  of  the  wife  and  therefore  not 
liable  for  the  debts  of  the  husband.  It  appears  that  the  defendant's 
exceptions  to  plaintiffs  petition  were  overruled,  to  which  action 
exceptions  were  reserved,  and  that  the  plea  of  misjoinder  and  spe- 
cial exceptions  addressed  to  defendant's  answer  were  sustained  by 
the  court,  to  which  action  exceptions  were  duly  reserved. 

A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  perpetuat- 
ing the  injunction. 

Opinion. — The  first  assignment  of  error  complaina  that  the  trial 
court  erred  in  overruling  the  objection  of  defendant  to  the  testi- 
mony of  Minna  Bisso  that  the  property  in  question  was  paid  for 
and  improved  with  her  separate  funds.  The  witness  was  asked  if 
she  remembered  buying  lots  1  and  2  in  block  22  from  the  Texas 
Loan  Agency.  She  answered  that  she  did.  The  deed  for  this  prop- 
erty was  dated  July  31,  1893,  and  was  recorded  the  same  day  and 
recited  that  the  consideration  was  $200  cash  paid  by  Mrs.  Minna 
Bisso,  and  two  notes  for  $275,  signed  by  Mrs.  Bisso  and  her  hus- 
band. The  deed  recites  that  the  property  was  sold  to  Mrs.  Bisso 
for  her  own  separate  use  and  benefit,  and  further  recites  that  the 
consideration  herein  is  paid  and  to  be  paid  out  of  the  separate  funds 
of  the  said  Mrs.  Minna  Bisso  and  said  premises  are  to  be  her  sepa- 
rate property.  The  witness  testified  that  the  notes  were  paid  a 
few  days  afterwards.  She  was  then  asked,  "whose  money  paid 
those  notes?"  This  question  was  objected  to.  The  objection  was 
overruled  and  the  witness  answered,  ''my  money.''  She  further,  in 
answer  to  the  question  as  to  whose  money  paid  the  $200,  stated 
"mine."  She  testified  that  she  remembered  buying  lots  13  and  14 
in  block  247  from  R.  Freedman.  The  deed  to  this  property  is 
dated  July  12,  1897,  and  was  recorded  on  July  14,  1897.  It  re- 
cites a  consideration  of  $1,600  to  him  in  hand  paid  by  Mrs.  Minna 
Bisso.  The  witness  was  asked  whose  money  was  that?  She  an- 
swered "mine."  The  objection  to  this  evidence  was  that  it  was  merely 
a  conclusion  and  did  not  state  any  facts. 
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The  issues  in  the  case  were  directed  at  the  ownership  of  lot  No. 
U  and  the  west  half  of  lot  No.  13  in  block  No.  247  of  the  Houston 
&  Texas  Central  Bailroad  Addition  to  the  city  of  Corsicana,  and 
lots  1  and  2  in  block  No.  22,  also  of  said  Addition.  Mrs.  Bisso  testi- 
fied fully  as  to  the  character  of  her  separate  money  and  property 
used  by  her  in  the  purchase  of  said  lots.  Her  testimony  was,  in 
effect,  that  some  twenty  years  ago  she  and  her  husband  divided 
between  them  the  property  they  had  accumulated  in  the  restaurant 
business;  that  at  the  time  he  wanted  to  go  into  the  dry  goods  busi- 
nses  to  which  she  objected.  She  says,  "I  told  him  he  could  take 
his  and  put  it  in  dry  goods  and  I  would  invest  mine  in  land.^' 
That  in  this  division  she  got  $3,200,  and  he  a  like  amount.  She 
invested  in  land,  bought  and  sold  land  and  invested  her  profits  in 
other  lands.  She  kept  a  separate  account  thereof  in  her  own  name 
and  her  deposits  in  the  bank  were  in  her  own  name.  At  the  time 
they  divided  their  property  she  owned  their  home.  That  about  the 
time  she  purchased  lots  1  and  2  in  block  22,  she  owned  a  piece 
of  property  which  was  her  separate  estate,  which  she  sold  to  Mack 
Reily,  and  with  the  proceeds  she  paid  the  two  notes  recited  in  her 
deed  to  said  lots  1  and  2,  block  22.  That  about  the  time  she  bought 
lot  14  and  west  half  of  lot  13  in  block  No.  247  from  R.  Preedman, 
she  had  sold  some  other  property.  She  sold  a  tract  of  land  for  $1,300 
or  $1,400,  and  sold  a  road  out  of  that  to  the  county  for  $400.  She 
says:  "I  paid  Freedman  with  money  I  had  on  hand,  the  proceeds  of 
my  separate  property.*' 

R.  Freedman  testified:  "I  have  known  Bisso  for  over  thirty  years, 
and  have  known  his  wife  nearly  as  long.  For  the  last  twenty-five 
years  Bisso  and  myself  have  been  very  intimate,  and  I  also  got 
pretty  well  acquainted  with  Mrs.  Bisso.  Whenever  they  bought  or 
sold  a  piece  of  property  they  always  came  to  me  and  talked  it  over. 
Bisso  had  considerable  difficulty  in  making  himself  understood,  and 
he  frequently  got  me  to  make  his  trades.*'  He  then  testified  to 
having  advised  Mrs.  Bisso  in  reference  to  the  purchase  of  the  prop- 
erty herein  involved;  that  Mrs.  Bisso  kept  a  separate  account  of 
her  property  and  deposited  her  monies  in  the  bank  in  her  own 
Dame;  that  she  checked  it  out  by  giving  her  own  check  and  that 
when  she  paid  the  $200  mentioned  in  the  deed  to  lots  1  and  2  in 
block  22,  she  gave  her  own  check  therefor  and  later  gave  her  own 
check  in  payment  of  the  notes  described  in  said  deed.  The  wit- 
ness stated  that  he  sold  Mrs.  Bisso  lot  14  and  the  west  half  of  13, 
block  247,  and  she  paid  therefor  by  her  own  individual  check.  He 
further  testified  to  Peter  Bisso  having  given  Mrs.  Bisso  several 
pieces  of  property,  naming  them,  shortly  after  his  marriage  to  her. 

Peter  Bisso  testified:  "I  gave  what  was  referred  to  as  the  Reily 
property  to  my  wife,  and  made  her  a  present  of  it  about  twenty 
years  ago,  making  her  a  deed  to  it.  The  $200  she  paid  in  cash 
to  the  Texas  Loan  Agency  (for  lots  1  and  2  in  block  22)  was  her 
own  separate  money,  I  had  no  interest  in  it,  that  was  a  long  time 
before  I  went  into  the  beer  business.  Lot  14  and  west  half  of  lot 
13  in  block  247,  bought  by  Mrs.  Bisso  from  R.  Freedman,  is  her 
own  separate  property,  he  made  a  deed  to  her,  her  money  paid  for 
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it,  her  separate  individual  money,  I  had  no  interest  in  it,  she  kept 
her  money  in  the  bank,  she  kept  her  own  money  to  herself  and  I 
kept  mine  to  myself.'^  Mrs.  Bisso  originally  sold  lot  14  and  west 
half  of  lot  13  to  E.  Freedman,  and  afterwards  bought  it  back  from 
Freedman,  giving  him  $1,600.  "I  had  given  her  all  the  money  she 
had  in  the  bank  at  the  time  these  trades  were  made."  Mrs.  Bisso 
gave  $1250  for  the  property  sold  Ferguson.  "I  made  my  wife  a 
present  of  the  electric  light  plant  property  and  the  Jot  she  sold 
Freedman,  also  a  lot  on  11th  Street,  which  I  bought  from  Judge 
Frost.  These  gifts  were  made  five  or  six  years  after  I  married, 
and  I  made  deeds  of  gift  to  each.*^  Mrs.  Bisso  gave  Mr.  Freed- 
man $1,600  for  lot  14  and  west  half  of  lot  13.  Prior  to  that  time 
she  had  sold  it  to  Freedman  for  $1,400,  and  afterwards  bought  it 
back.  She  had  this  $1,400  at  the  time  she  re-purchased  it  from 
Freedman  and  paid  $200  more  than  Freedman  had  paid  her.  "At 
the  time  I  gave  my  wife  these  several  pieces  of  property  along  in 
1880,  about  the  time  I  was  married,  I  was  solvent  and  all  right 
and  had  other  property  at  the  time.  I  had  plenty  of  money  then; 
had  plenty  of  money  and  plenty  of  property  and  did  not  owe  any- 
body. At  the  time  Freedman  made  the  deed  back  to  her  in  1897, 
(to  lot  14  and  west  half  of  lot  13)  all  the  money  Mrs.'  Bisso  had 
to  her  credit  at  the  bank  was  her  own  separate  money.  I  never 
had  any  interest  in  any  of  the  money  she  used  in  paying  Freedman 
for  that  property.*' 

There  was  no  error  in  overruling  the  exception  to  the  testimony  of 
Mrs.  Bisso.  Her  testimony,  taken  as  a  whole,  tended  to  show  that 
the  property  levied  upon  and  described  in  her  petition  was  her 
separate  property  and  purchased  with  the  proceeds  received  by  her 
in  the  sale  of  other  property  belonging  to  her  separate  estate.  Her 
own  testimony,  taken  in  connection  with  the  testimony  of  the  wit- 
ness Freedman  and  her  husband,  Peter  Bisso,  fairly  shows  that 
the  property  described  in  the  petition  was  purchased  with  the  pro- 
ceeds of  property  given  to  her  by  her  husband  shortly  after  their 
marriage,  and  the  proceeds  derived  from  property  given  her  by  her 
husband  when  they  divided  their  property  made  in  the  restaurant 
business.  At  the  time  her  husband  made  these  gifts  to  her  he  was 
solvent  and  the  debt  of  appellant  was  not  created  until  many  years 
thereafter. 

This  case  is  distinguishable  from  the  case  of  Ballew  v.  Casey,  9 
S.  W.,  189,  cited  and  relied  upon  by  appellant.  In  that  case  Mrs. 
Ballew  refused  to  testify  to  the  facts  from  which  the  law  would 
determine  whether  the  property  was  community  or  her  separate  prop- 
erty. In  the  case  at  bar  Mrs.  Bisso  answered  all  questions  asked 
her  and  seems  to  have  been  submitted  to  a  rigid  cross-examination. 

Error  is  assigned  to  the  court's  action  in  overruling  the  defend- 
ant's special  exception  to  the  plaintiff's  allegation  that  the  prop- 
erty levied  on  was  the  separate  property  of  Minna  Bisso,  without 
showing  how  and  in  what  manner  it  became  her  separate  property. 
The  pleadings  of  plaintiff  alleged  that  the  property  levied  upon 
was  the  separate  property  of  Mrs.  Bisso  and  paid  for  by  her  out  of 
her  separate  and  individual  funds.     This  was  sufficient  without  al- 
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leging  the  facts  which  made  it  her  separate  property.  Cabell  v. 
Menczer,  35  S.  W.,  206. 

It  is  contended  that  the  court  erred  in  sustaining  the  plea  of  mis- 
joinder of  causes  of  action^  as  set  up  in  the  answer  wherein  the 
defendant  sought,  in  the  event  that  the  property  levied  upon  should 
prove  to  be  the  separate  property  of  plaintiff  Minna  Bisso,  to  sub- 
ject other  property  held  by  the  defendant  to  the  judgment.  Plain- 
tiffs suit  was  for  an  injunction  to  prevent  the  sale  of  her  separate 
property  under  levy  of  an  execution  against  her  husband.  Defend- 
ant answered  that  the  property  levied  upon  was  community  property, 
but  if  mistaken,  then  it  had  a  valid  judgment  against  Peter  Bisso, 
the  husband,  which  it  had  caused  to  be  abstracted  and  an  abstract 
filed  in  Navarro  County;  that  in  April,  1898,  it  entered  into  busi- 
ness relations  with  Bisso,  whereby  credit  should  be  extended  by 
it  to  him  in  the  purchase  by  him  from  it  of  beer  in  car-load  lots, 
whereby  there  should  be  a  continuing  line  of  credit  extended  to 
Bisso;  that  accordingly  during  the  years  1903  and  1904  he  was  en- 
joying a  credit  with  it  from  $1200  to  $1500.  That  in  January, 
1903,  he  purchased  lot  3,  block  106,  in  Railroad  Addition  to  the 
city  of  Corsicana;  that  on  January  28,  1903,  he  purchased  about 
forty  acres  of  land,  duly  described,  etc.;  that  on  January  24,  1903, 
he  purchased  several  other  tracts  of  land,  duly  described,  containing 
in  the  aggregate  seventy-three  and  one-half  acres;  all  of  these  pur- 
chases were  for  cash,  deeds  being  taken  in  the  name*  of  Peter  Bisso, 
etc.  That  on  November  25,  1903,  he  transferred,  without  being 
joined  by  his  wife,  the  seventy-three  and  one-half  acres  to  S.  S. 
Johnston  for  $1000  cash  and  four  vendor  lien  notes  in  the  sum  of 
$2250  each.  That  in  the  beginning  of  the  year  1904  he  contem- 
plated retiring  from  business,  being  then  indebted  to  the  Brewing 
Company  in  a  large  sum,  and  with  the  fraudulent  intent  of  hinder- 
ing, etc.,  tlie  Brewing  Company,  he,  without  a  valuable  considera- 
tion, on  February  17,  1904,  conveyed  to  his  wife  as  her  separate 
property  lot  3  in  block  106,  etc.;  that  he  caused  the  aforesaid  John- 
ston to  convey  said  property  to  his,  Bisso's,  wife,  as  her  separate 
property,  etc.,  with  the  fraudulent  intent,  etc.,  and  the  notes  thus 
given  by  Johnston  to  Bisso  were  given  up  and  surrendered  when 
title  passed  to  Bisso's  wife,  etc.;  that  at  said  time  he  was  indebted 
to  the  Brewing  Company  and  when  he  was  contemplating  buying 
more  beer  from  said  company  and  to  continue  buying  on  credit 
from  it,  etc.;  thus  he  placed  all  his  property  beyond  the  reacli 
of  his  creditors,  etc. ;  that  Bisso  is  now  insolvent,  and  has  no  property 
subject  to  execution;  that  defendant  had  no  knowledge,  etc.,  of  these 
manipulations  on  the  part  of  Bisso. 

By  supplemental  petition  plaintiffs  pleaded  a  misjoinder  of  causes 
of  action,  because  it  was  sought  to  foreclose  an  "abstract"  lien  on 
four  tracts  of  land  entirely  distinct  from  the  property  levied  upon 
and  the  sale  of  which  was  sought  to  be  enjoined.  S.  S.  Johnston 
was  not  made  a  party  to  the  suit.  None  of  the  persons  claimed  to 
have  been  parties  to  the  several  alleged  fraudulent  conveyances  were 
made  parties  to  the  suit.  ^All  of  the  conveyances  complained  of  were 
made  before   the   creation  of   the    Brewing   Company's   debt   against 
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Peter  Bisso,  and  bad  been  recorded  in  the  records  of  the  county  be- 
fore the  creation  of  said  debt.  There  was  no  concealment  and 
nothing  secret  about  the  transactions.  The  Brewing  Company  was 
in  no  sense  a  creditor  of  Bisso  at  the  times  of  the  different  trans- 
actions complained  of.  The  first  item  in  the  account  sued  upon  in 
the  suit  of  Texas  Brewing  Company  v.  Peter  Bisso  is  dated  August 
8,  1904^  and  all  dealings  between  the  parties  had  prior  to  that 
date  been  paid  in  full.  The  court  sustained  plaintiffs'  plea  of  mis- 
joinder and  confined  the  suit  to  the  case  as  originally  made  by  the 
pleadings.  It  was  within  the  sound  discretion  of  the  trial  judge, 
whether  he  would  permit  the  joinder  of  causes  of  action  by  cross- 
answer,  wherein  it  was  sought  to  enforce  new  and  additional  rights, 
which  might  have  complicated  the  issues  in  the  main  case.  This 
discretion  will  not  be  revised  on  appeal,  unless  there  has  been  a 
clear  abuse  thereof.  No  such  abuse  is  here  shown.  Young  v. 
Gray,  65  Texas,  99;  Degress  v.  Hubbard,  2  Posey  TJ.  C,  735;  Morris 
V.  Wood,  1  W.  &  W.,  sec.  1311;  Davis  v.  Dallas  Nat.  Bank,  7  Texas 
Civ.  App.,  41;  Texas  &;  Pac.  Ry.  v.  n«ys,  2  App.  Civ.  Cas.,  sec. 
390.  The  suit  was  originally  instituted  by  Mrs.  Bisso  to  enjoin  the 
sale  of  her  individual  property  by  virtue  of  the  levy  thereon  of  an 
execution  against  her  husband,  who  was  only  a  party  pro  forma. 
She  was  not  a  necessary  or  proper  party  to  the  cross-action  against 
him  to  foreclose  an  abstract  lien  upon  property  alleged  to  have  been 
fraudulently  conveyed  by  him  to  defeat  the  payment  of  a  judgment 
against  him. 

It  is  contended  that  the  court  erred  in  sustaining  the  plaintiff's 
special  exception  to  so  much  of  said  answer  as  undertakes  to  have 
parts  of  the  title  to  lots  1  and  2  of  block  22  to  the  extent  of 
$550,  and  to  lots  1  and  2  of  block  22,  as  last-  stated,  to  the  fur- 
ther extent  of  $5,000,  and  to  the  further  extent  of  $100  for  the 
Cartwright  title,  declared  community  property.  It  is  uncertain  from 
the  record  whether  this  exception  was  sustained  or  not.  If  it 
was  sustained,  the  ruling  becomes  immaterial,  for  the  issue  raised 
by  this  pleading  was  fully  submitted  to  the  jury  in  the  charge  of 
the  court. 

The  evidence  did  not  raise  the  issue  embraced  in  special  charges 
Nos.  1  and  3,  requested  by  appellant,  the  refusal  of  which  is  com- 
plained of  in  the  fifth  and  sixth  assignments  of  error.  Hence  it  was 
not  error  to  refuse  the  same. 

It  is  contended  that  the  court  erred  in  overruling  and  in  not  grant- 
ing appellant's  motion  for  new  trial  for  the  reasons:  (1)  that 
the  evidence  was  not  suflScient  to  sustain  the  verdict  finding  that 
the  improvements  on  lots  1  and  2,  block  22  were  made  with  the 
separate  funds  of  the  wife;  (2)  that  the  evidence  was  insufficient 
to  sustain  the  verdict  that  lot  14  and  west  half  of  lot  13,  block 
247  were  the  separate  property  of  Minna  Bisso  at  the  time  the 
appellant's  rights  were  fixed  on  said  property.  The  evidence  was 
sufficient  to  support  the  verdict  in  each  of  the  findings  complained 
of  and  the  motion  for  new  trial   was  properly  overruled. 

It  is  assigned  as  fundamental  error  that  the  court  had  not  the 
power  to  grant  the  injunction  restraining  the  sale  of  lots  1  and  2, 


1908,]  Texas  Brewing  Co.  v.  Bisso.  127 

block  22  for  the  reason  that  the  undisputed  evidence  showed  that 
the  record  title  was  in  Mrs.  Bisso  as  her  separate  property  and 
estate^  the  consideration^  as  apparent  in  the  recorded  deed^  having 
been  paid  and  was  to  be  paid  out  of  her  separate  estate.  The  suit 
was  brought  to  enjoin  the  sale  of  lots  1  and  2,  block  22  and  lot 
14  and  west  half  of  lot  13,  block  247,  and  a  temporary  writ  of 
injunction  was  issued.  Appellant  filed  a  motion  to  dissolve  the 
temporary  injunction,  but  it  was  not  presented  to  nor  acted  upon 
by  the  court. 

At  the  time  of  the  trial  the  temporary  injunction  had  served  its 
purpose,  and  the  real  issues  were  whether  the  property  levied  upon 
was  her  separate  property,  or  belonged  to  the  community.  We 
do  not  think  it  can  be  said  that  the  judgment  perpetuating  the  in- 
junction^ if  error,  constitutes  fundamental  error.  Again,  the  exe- 
cution was  levied  by  appellant  upon  two  distinct  parcels  of  land, 
the  deed  from  Freedman  to  Mrs.  Bisso  to  lot  14  and  west  half  of 
lot  13  did  not  by  its  terms  vest  the  title  in  the  separate  use  of 
Mrs.  Bisso^  and  the  court  so  instructed  the  jury.  While  the  deed 
from  the  Texas  Loan  Agency  vested  the  title  to  lots  1  and  2  in 
Mrs.  Bisso,  it  does  not  recite  with  certainty  that  the  consideration 
was  paid  out  of  the  separate  funds  of  Mrs.  Bisso.  The  two  notes 
given  for  deferred  payments  of  part  of  the  purchase  money  were 
signed  jointly  by  Mrs.  Bisso  and  her  husband,  and  it  was  claimed  by 
appellant  that  as  a  matter  of  fact  these  payments  were  made  with 
community  funds,  and  it  sought  thereby  to  impress  the  lots  as  com- 
munity property  and  the  court  so  charged.  It  is  further  claimed 
by  appellant  that  in  1901  or  1902  $4,000  of  community  money  was 
used  to  erect  a  brick  building  on  these  lots,  and  that  to  this  ex- 
tent the  property  was  community  property  and  was  subject  to  the 
debts  of  Peter  Bisso,  and  the  court  so  charged.  The  charge  states 
appellant's  contention  thus:  ''that  lots  1  and  2,  in  block  22  is  partly 
her  separate  estate  and  partly  community  of  P.  &  M.  Bisso  in  the 
proportion  of  $200  and  $500,  and  that  improvements  were  made  on 
said  lots  1  and  2  out  of  community  funds  to  the  extent  of  $5000,'* 
and  they  were  instructed  that  if  they  found  "that  all  or  any  part 
of  the  property  is  community  estate  of  Peter  and  Minna  Bisso,  you 
will  so  say,  designate  it,  whether  all  or  part,  specifying  the  part, 
or  interest,  that  is  community  property." 

In  this  condition  of  the  record  there  was  no  error  in  perpetuating 
the  injunction  to  the  sale  of  lots  1  and  2  in  block  22.  It  is  clear 
that  injunction  will  lie '  to  prevent  .  a  cloud  upon  title,  by  sale  of 
property  under  execution,  in  behalf  of  the  wife,  when  the  evidence 
upon  which  her  right  depends  is  not  of  record  nor  shown  in  the 
title  papers  upon  which  her  right  is  predicated.  In  our  opinion  the 
trial  court  had  the  power,  under  the  facts  shown,  to  perpetuate  the 
injunction  as  to  lots  1  and  2,  in  block  22. 

Finding  no  error  in  the  record  the  judgment  is  aflBrmed. 


'  ON   MOTION   FOB  BEHEARING. 


In  the  motion  for  rehearing  our  attention  is  called  to   evidence 
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Bliowing  that  Johnston  conveyed  three  tracts  of  land  deeded  to  him 
by  Bisso  and  wife  to  Mrs.  Bisso  in  May,  1904.  This  being  so,  the 
statement  in  our  opinion^  that  '^she  was  not  a  necessary  or  proper 
party  to  the  cross-action  against  him  to  foreclose  an  abstract  lien 
upon  property  alleged  to  have  been  fraudulently  conveyed  by  him 
to  defeat  the  payment  of  a  judgment  against  him'*  is  not  correct 
as  applied  to  the  facts.  In  such  case  she  would  be  a  necessary  party. 
This  does  not  afiPect  the  result  of  the  case.  We  hold  the  trial  court 
did  not  abuse  his  discretion  in  refusing  to  permit  tlie  joinder  of  the 
matters  set  up  by  the  Brewing  Company  in  its  cross-answer.  The 
motion  for  rehearing  is  overruled. 

Affirmed, 
Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Bailway  Company  op  Tsxab  v. 

James  H.  Hawkins. 

Decided   April  4,   1008. 

1. — ^Pleading — Oyermling  Exception — ^Harmless  Error. 

Overruling  an  exception  to  a  count  in  a  petition  becomes  harmless  error, 
if  error  at  all,  when  the  court  by  its  charge  expressly  withdraws  the  Issues  pre- 
sented by  such  count  from  the  consideration  of  the  jury. 

8. — Damages — ^Injuries  to  Wife — ^Husband  Hay  Sne — ^Pleading. 

The  husband  has  a  right  to  sue  for  injuries  to  his  wife.  In  a  suit  by  a  mar- 
ried man  against  a  railroad  for  damages  for  rough  handling  of  the  corpse  of 
his  child,  it  is  not  error  for  the  court,  in  the  absence  of  exception  to  the  petition 
or  objection  to  the  evidence,  to  authorize  a  recovery  by  the  plaintifif,  for  mental 
suffering  on  the  part  of  his  wife,  although  the  petition  did  not  expressly  allege 
that  she  was  a  party  to  the  contract  for  the  shipment  of  the  corpse,  or  that  she 
sustained  any  relation  to  the  child.  The  act  was  a  wrongful  one  by  which  she 
was  injured,  and  for  which  a  recovery  could  be  had. 

8. — Carrier — ^Injury  to  Corpse — ^Liability. 

In  a  suit  against  a  railroad  company  for  damages  for  rough  and  negligent 
handling  of  a  corpse  during  transportation  over  its  road,  evidence  considered, 
and  held  to  support  a  verdict  for  $1,426. 

4. — ^Verdict  by  Lot — ^Test  Bnle. 

Where,  during  their  deliberations,  the  jury  agree  that  each  member  should 
name  an  amount,  that  the  sum  of  the  amounts  should  be  divided  by  twelve,  and 
the  result  should  be  the  basis  for  reaching  a  verdict,  and  afterwards  adopt 
such  result  as  their  verdict,  the  verdict  is  not  a  gambling  verdict.  The  test 
in  such  cases  is,  did  the  jury  agree  beforehand  to  be  bound  by  the  result?  If  so, 
the  verdict  should  be  set  aside;  otherwise  it  should  not. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  R.  L.  Porter. 

CoJce,  Miller  &  Colce  and  John  T,  Craddock,  for  appellant. — ^The 
charge  is  erroneous  in  authorizing  a  recovery  of  damages  for  injuries 
to  the  feelings  of  appellee*s  wife,  because  it  is  not  alleged  in  the 
petition,  that  she  was  in  any  way  a  party  to  the  contract  for  the 
transportation  of  the  corpse  of  the  child,  nor  that  appellant  knew 
of  her  relation  to  the  deceased,  nor  that  it  knew  she  sustained  any 
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relation  to  tlie  transportation  of  the  corpse  of  the  child.  Under  the 
allegations  of  the  petition  and  the  evidence,  the  mental  anguish  and 
gnffering  of  the  appellee's  wife  were  not  such  as  were  in  the  reason- 
able contemplation  of  the  appellant  as  a  prohable  consequence  of  the 
breach  of  the  undertaking  of  the  appellant  to  safely  deliver  the  corpse 
at  Greenville,  nor  such  as  ought  reasonably  to  have  been  foreseen 
and  anticipated  as  the  probable  result  of  the  injuries  to  the  box, 
casket  and  corpse.  Wells  Fargo  Express  Co.  v.  Fuller,  4  Texas 
Civ.  App.,  223. 

The  verdict  of  the  jury  should  have  been  set  aside  and  a  new 
trial  granted,  hecBgf/Be  the  verdict,  as  found,  was  not  the  result  of 
a  fair  and  imparlfal  deliberation  of  the  jury,  but  was  arrived  at  by 
lot  and  was  a  gambling  verdict.  22  Enc.  Pleading  &  Practice,  p. 
855-57;  Hank  v.  Allen,  (Ind.),  11  L.  R.  A.,  706;  Dixon  v.  Pluns, 
(Cal.),  20  L.  R.  A.,  698;  Chicago  &  I.  C.  Railroad  Co.  v.  McDaniel, 
134  Ind.,  166,  (32  N.  E.,  728) ;  Williams  v.  State,  15  Lea,  129, 
(54  Am.  Rep.,  404) ;  Johnson  v.  Husband,  22  Kan.,  277. 

It  ia  contemplated  by  the  law  that  the  verdict  of  a  jury  shall 
be  the  resnlt  of  sound  judgment,  deliberate  consideration  and  con- 
scientious conviction.  ^'Nothing  short  of  a  free  and  deliberate  finding 
made  upon  a  conscientious  conviction  of  the  judgment  of  the  jurors 
will  satisfy  the  law.*'    Merseve  v.  Shine,  37  Iowa,  253. 

Since  the  passage  of  the  Act  of  February  24,  1905,  the  evidence 
of  the  jurors  themselves  upon  a  motion  for  new  trial  is  competent 
to  impeach  their  verdict;  and  if  under  the  evidence  submitted  upon 
such  motion  the  misconduct  proven  be  material  it  is  the  duty  of  the 
court  to  set  the  verdict  aside. 

B.  Q.  Evans,  for  appellee. 

RAIXEY,  Chief  Justice. — This  suit  was  brought  by  appellee 
Hawkins  against  the  appellant  railway  company  to  recover  damages 
for  injuries  to  the  feelings  of  Hawkins  and  wife  on  account  of  the 
negligent  handling  by  the  railway  company  of  the  corpse  of  the 
infant  child  of  Hawkins  and  wife,  which  was  being  shipped  from 
Caney,  Indian  Territory,  to  Scurry,  Kaufman  County,  Texas,  for 
the  purpose  of  burial,  and  for  delay  in  reaching  Scurry  at  the  time 
appointed  for  the  burial. 

The  railway  company  answered  by  general  and  special  demurrers, 
general  denial  and  contributory  negligence,  in  that  the  box  which 
contained  the  casket  had  the  appearance  of  ordinary  ba<7gage  or  a 
box  containing  household  goods  and  furnished  no  indication  that  it 
contained  a  corpse,  and  if  there  was  any  delay  in  the  continuation 
of  their  journey  it  was  occasioned  by  the  negligent  act  of  plaintiff 
in  placing  the  casket  in  such  a  box,  etc.  The  demurrers  were  over- 
ruled, exceptions  taken  and  a  trial  resulted  in  a  verdict  and  judg- 
ment for  plaintiff.     The  railway  company  appeals. 

The  evidence  shows  that  plaintiff  delivered  to  the  railway  company 
the  corpse  of  his  two  months  old  infant  at  Caney,  Indian  Territory, 
for  transportation  to  Scurry,  Kaufman  County,  Texas,  for  the  pur- 
Vol.  L.  CiTil— 9. 
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pose  of  burial.  The  corpse  had  been  placed  in  a  casket^  which  was 
enclosed  in  a  plain  wooden  box  securely  nailed^  on  which  a  certifi- 
cate was  placed  showing  it  to  contain  a  corpse.  Plaintiff  bought 
tickets  for  himself,  wife  and  their  two  children  and  the  corpse,  all 
of  whom  took  passage  on  the  same  train  with  the  corpse.  When  the 
train  reached  Greenville,  Texas,  where  a  change  had  to  be  made  to 
the  Midland  Bailroad,  the  plaintiff  and  family  left  the  car  in  which 
they  were  riding  and  went  toward  the  baggage  car  to  look  after  the 
corpse.  When  they  got  near  they  saw  the  box  containing  the  corpse 
standing  on  one  end  in  the  door  of  the  car,  and  then  an  employe 
turned  it  out  and  it  hit  the  trucks  and  fell  to  the  ground,  bursting 
the  box  open.  The  employe  picked  it  up  and  placed  it  on  the  truck. 
The  plaintiff  walked  up  about  the  time  he  got  it  on  the  truck  and 
said,  "For  God's  sake  man,  don't  tear  it  all  to  pieces.'*  The  em- 
ploye said,  "I  declare!  this  is  a  corpse  ain't  it?"  What  afterwards 
transpired  and  the  injury  to  the  corpse  is  shown  by  plaintiff's  testi- 
mony as  follows:  'HiV^hen  I  noticed  the  box,  when  this  man  put  it 
back  on  the  trucks,  the  plank  on  the  left  side  from  me  was  out 
this  way  (indicating)  and  the  lid  was  torn  off,  and  there  was  a 
piece  split  off  the  tep  of  the  lid  about  that  long  (indicating  about 
one  foot),  where  the  nails  were  drove  in,  and  was  a  piece  knocked 
out  at  the  end.  I  didn't  notice  either  one  of  these  pieces.  At  the 
other  end  of  the  box  the  plank  was  turned  out  the  other  way.  And 
I  walked  up  and  carried  my  wife  and  children  in  the  sitting  room 
and  they  sit  down  on  a  bench  next  to  the  door,  and  I  goes  back 
out  there  and  tried  to  straighten  it  myself,  and  seen  I  could  not 
straighten  it  myself.  Had  nothing  to  straighten  it  with  there,  and 
I  got  out  there  and  seemed  like  I  could  not  see  anything  more;  got 
all  choked  down  and  could  not  talk  or  see  anything.  I  stood  there 
a  little  bit  and  stepped  back  to  the  door  and  stood  there,  I  reckon 
somewhere  about  a  minute,  and  I  came  on  back  to  the  house  (mean- 
ing the  waiting  room),  not  knowing  what  to  do.  They  left  the  box 
sitting  there  a  little  bit,  on  the  trucks,  and  the  train  run  on  off. 
I  sorter  stood  around  there  a  little  bit,  and  didn't  know  hardly  what 
to  do,  and  I  thought  to  myself  I  would  have  to  fix  it  or  get  another 
box,  because  they  would  not  receive  it  all  torn  up  on  the  other 
road,  and  I  stood  around  there,  not  knowing  what  to  do,  for  some 
bit.  Then  I  come  off  to  town  to  get  another  box,  and  got  another 
one.  When  I  got  back  up  there  (meaning  the  depot)  they  had 
rolled  it  off  into  the  express  room,  or  baggage  room,  and  locked  it 
up.  Then  I  stayed  around  there  some  bit  and  then  this  gentleman 
came  down  there  and  seen  me  about  the  box.  He  brought  one  up 
there,  and  they  rolled  it  out  (meaning  the  corpse)  just  a  little 
before  he  brought  it,  and  they  rolled  it  up  just  before  he  came  up, 
and  I  was  out  there  with  it,  and  he  brought  the  other  box,  and  I 
had  two  women  to  straighten  it  up  and  fix  it  up.  When  they  put  it 
out  there  (meaning  when  the  corpse  was  rolled  out  of  the  baggage 
room)  the  baggage  man  come  out  there  and  says:  T  want  that  ticket 
for  this  corpse.'  Had  a  check  for  it  just  like  I  would  have  for  a 
box.  I  says,  *A11  right  sir,  you  could  have  had  it  some  bit  ago,  if 
I  had  thought  of  it,  but  not  thinking  anything  about  it  I  kept  it 
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in  my  pocket/  I  turned  and  went  back,  and  there  was  two  women 
standing  there,  and  I  asked  them  if  they  would  straighten  up  my 
child  in  the  box  and  see  whether  it  was  turned  over  or  not,  and  they 
said  they  would  do  the  best  they  could.  The  oldest  lady  came  up  to 
the  head  end  of  the  box,  and  her  daughter,  I  reckon,  anyhow  the 
youngest,  she  came  up  by  the  side  of  the  box  and  tried  to  get  it  un- 
done. Was  one  of  the  screws  broke  oflE  right  on  the  side  of  the 
coffin,  and  I  went  to  work  then  and  tried  to  get  that  screw  out  and 
come  to  find  out  it  was  pulled  out  on  the  inside  of  the  coflSn  and 
was  lost  on  the  inside  of  the  coffin,  and  the  old  lady  raised  two 
screws,  I  believe,  on  the  left  hand  side  of  me,  where  I  was  standing 
at  the  foot,  and  I  just  lifted  the  lid  ofiE,  and  when  I  did  that  it 
(meaning  the  corpse)  was  all  down  underneath  the  bed.  The  bed  on 
top  of  it.  The  cotton  on  top  of  it,  and  all  crammed  in  the  corner 
like  of  the  box,  and  the  old  lady  reached  down  in  that  way  and 
pulled  the  little  bed  off  of  it,  and  pulled  the  little  fellow  out  and 
commenced  pulling  the  cotton  out,  and  the  old  lady  put  it  back  down, 
and  she  laid  it  back  down  on  the  little  bed  in  the  box.  They  work- 
ed to  try  to  straighten  it  up  and  I  seed  its  mouth  all  white  and 
open  and  its  eyes  stuck  out  this  way,  and  I  was  standing  looking 
at  it,  and  she  turned  around  and  said  to  my  wife — and  asked  for  a 
handkerchief,  and  said  she  wanted  to  tie  its  head  up.  I  reached  in 
my  pocket  and  had  a  couple  of  handkerchiefs,  and  gave  her  one  to 
tie  its  head  up,  and  she  put  it  around  its  little  jaws  like  this 
and  tied  it  up.  I  turned  around  then  and  picked  up  the  lid  there 
off  the  trunk;  was  sitting  on  a  trunk,  and  started  to  cover  it  up, 
and  noticed  its  little  eyes  was  sticking  out,  and  I  just  stopped 
and  laid  the  lid  on  the  lower  end  of  the  box  and  taken  my  finger 
and  mashed  its  little  eyes  back  the  best  I  could  myself,  and  then 
caught  that  right  under,  like  this  (hands  on  each  side  of  head  to 
mash  it  in)  and  seemed  like  it  was  broke  here  (meaning  the  temple), 
and  then  the  handkerchief  didn*t  come  over  the  head  right,  to  hold 
the  jaw  up,  and  I  commenced  to^  place  it  here,  and  found  this  side 
of  the  little  head;  right  side,  bruised  up  where  it  was  turned  over 
in  the  box,  and  I  taken  my  finger  and  pushed  its  eyes  back  the  best 
I  could,  at  that  time  my  wife  was  standing  back  behind  me,  against 
the  box.  She'  had  turned  off.  I  could  not  tell  the  jury  how  I  felt 
about  the  matter.  Felt  awful  miserable.  Would  not  had  it  in  that 
fix  for  nothing  at  all.  Could  not  have  hired  me  to  have  put  it  in 
tliat  fix.  My  wife  was  present  when  the  coffin  was  opened  by  these 
people  and  when  they  opened  it  and  pulled  it  out  from  under  the  bed, 
under  the  cotton,  when  she  walked  up  and  saw  the  condition  it  was 
in,  she  throwed  her  hands  up  and  turned  around  to  where  a  goods 
box  was  lying  there  and  said.  ^Lawsy  Mercy/  and  commenced  crying. 
When  they  taken  the  child  out  of  there  and  when  they  pulled  it  up 
to  straighten  it,  I  saw  the  shape  it  was  in  and  it  seems  like  to  me 
I  can  never  get  my  mind  off  of  the  way  it  was  all  mashed  up,  and 
the  shape  it  was  in -when  they  taken  it  out  of  that  box,  from  under 
the  little  bed,  has  been  on  my  mind  ever  since.'* 

The  first,  second  and  third  assignments  of  error  complain  of  the 
action  of  the  court  in  overruling  special  exceptions  to  that  portion 
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of  plaintiff's  petition  which  alleged  damages  by  reason  of  the  post- 
ponement and  inconvenience  incident  to  the  delay  in  the  burial  of 
said  corpse.  The  court  in  its  general  charge  limited  a  recovery  to 
the  injury  resulting  from  the  negligence  and  carelessness  of  de- 
fendants' servants  in  throwing  said  box  from  the  baggage  car  and 
in  injuring  the  corpse,  and  charged  the  jury  "you  will  not  consider 
any  evidence  that  has  been  admitted  before  you  for  any  purpose  on 
the  issue  made  by  the  pleadings  with  reference  to  any  delay,  if 
any,  in  the  burial  of  said  corpse.^' 

Besides,  the  court  gave  a  special  charge  requested  by  appellant, 
which  reads:  "If  you  should  find  for  the  plaintiff  under  the  charges 
given  you  by  the  court,  then  you  are  instructed  that  you  can  not 
allow  the  plaintiff  anything  for  the  delay  and  postponement,  if 
any,  of  the  burial  of  the  child  at  Scurry,  in  Kaufman  County,  and 
you  will  therefore,  if  you  should  find  for  the  plaintiff,  exclude 
from  consideration  any  mental  suffering  of  himself  or  wife  brought 
about  by  such  delay  and  postponement  of  the  burial  of  the  child  at 
Scurry,  if  there  was  any  suffering."  If  there  was  error  in  overruling 
the  demurrers  as  complained  of,  it  was  cured  by  the  court  giving 
the  charges  mentioned,  as  it  will  be  presumed  the  jury  obeyed  the 
instructions  of  the  court  and  did  not  consider  the  question  of  delay 
in  rendering  their  verdict.  Weaver  v.  Nugent,  72  Texas,  272; 
Turner  v.  Farbin,  7  Texas  Ct.  Rep.,  443. 

The  fourth  and  fifth  assignments  of  error  complain  of  the  charge 
of  the  court  because  it  authorizes  a  recovery  for  injuries  to  the 
feelings  of  appellee's  wife,  when  the  petition  'fails  to  allege  that 
shiB  was  in  any  way  a  party  to  the  contract  for  the  transportation 
of  the  corpse  of  the  child,  or  that  she  sustained  any  relation  to  the 
child,  or  to  the  transportation  of  said  corpse,  and  that  her  mental 
suffering  was  not  in  contemplation  as  a  probable  breach  of  said 
contract,  or  such  as  ought  reasonably  to  have  been  foreseen  and  anti- 
cipated as  the  probable  result  of  the  injuries  to  the  corpse. 

Plaintiff  alleged  in  his  petition  that  he  was  a  married  man  with 
several  children;  that  he  purchased  from  the  ticket  agent  at  Caney, 
Indian  Territory,  tickets  for  himself,  two  children  and  the  corpse. 
That  plaintiff  and  his  wife  and  two  children  boarded  one  of  the 
passenger  trains  on  said  road  and  became  and  were  passengers  on 
the  defendant's  train  and  entitled  to  transportation  xo  Greenville. 
The  petition  also  alleges  the  suffering  and  distress  of  himself  and 
wife  and  prays  damages  therefor. 

There  was  no  exception  to  the  pleading  on  the  ground  that  no  re- 
covery could  be  had  for  the  wife's  suffering,  nor  was  there  any 
objection  to  the  evidence  in  this  respect.  The  evidence  shows  that 
the  wife  accompanied  the  plaintiff  as  a  passenger  on  the  ticket 
purchased  for  her  by  him  at  Caney  to  Greenville,  and  was  present 
at  the  depot  when  the  injury  was  done.  The  husband  has  the 
right  to  sue  and  recover  for  injuries  to  the  wife.  He  was  acting 
for  her,  as  well  as  for  himself,  in  buying  the  tickets  and  arranging 
for  the  transportation  of  the  corpse.  She  was  accompanying  him 
as  a  passenger  on  their  sad  errand,  and  under  the  circumstances  we 
think  she  sustained  such  relation  to  the  transportation  of  the  corpse 
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that  a  recovery  for  her  suffering  was  warranted.  But  if  it  could 
be  said  that  no  such  relation  as  to  the  transportation  existed  as  to 
her,  the  act  was  a  wrongful  one  by  which  she  was  injured  and  for 
which  a  recovery  could  be  had. 

Quoting  from  Sutherland  on  Damages^  p.  92:  "The  wrong-doer  is 
answerable  for  all  injurious  consequences  of  his  tortious  act  which, 
according  to  the  usual  course  of  events  and  general  experience,  were 
Ukely  to  ensue  and  which  therefore  when  the  act  was  committed  he 
may  reasonably  be  supposed  to  have  foreseen  and  anticipated.^'  The 
suffering  of  the  wife  and  mother  for  the  injury  to  the  corpse  of 
her  child  was  most  natural,  and  when  such  an  act  is  committed  the 
law  will  hold  that  the  suffering  could  have  been  foreseen  and  an- 
ticipated. 

The  court  did  not  assume  •in  its  charge  that  the  box  was  roughly 
handled,  but  left  it  to  the  jury  to  determine  that  issue  from  the  evi- 
dence. So  there  is  no  merit  in  the  objection  to  the  fifth  paragraph 
of  the  court's  charge  on  this  score.  - 

Complaint  is  made  of  the  overruling  by  the  court  of  the  motion 
for  a  new  trial,  because  the  verdict  of  the  jury  is  excessive  in  amount, 
in  that  "it  was  shown  that  the  infant  whose  corpse  was  being 
shipped  was  less  than  two  months  old;  that  it  was  placed  in  an 
ordinary  rough  pine  box,  bearing  no  indication  from  the  outside  of 
the  box  that  it  contained  a  corpse,''  and  defendant's  servants  were 
led  to  believe  it  contained  ordinary  household  goods  or  baggage,  etc. 
This  matter  has  been  passed  upon  by  the  jury,  and  their  verdict  is 
supported  by  the  evidence.    There  is  no  error  on  this  ground. 

The  verdict  is  also  attacked  on  the  ground  that  it  was  arrived  at 
by  lot  and  was  a  "gambling  verdict."  There  was  evidence  tending 
to  show  that  the  jury  agreed  to  write  the  amount  each  was  willing 
to  assess,  then  add  said  amounts  together,  divide  by  twelve  and  the 
result  would  be  their  verdict,  that  is,  that  they  agreed  beforehand 
that  the  sum  thus  obtained  should  be  their  verdict.  On  the  other 
hand,  there  was  evidence  tending  to  show  that  the  agreement  was  for 
each  to  name  a  sum,  which  sums  were  to  be  added  together,  and  the 
result  of  the  division  by  twelve  should  form  the  basis  for  reaching 
a  verdict.  That  afterward  they  finally  agreed  upon  the  sum  reached 
by  said  division,  but  that  no  agreement  was  made  before  said  divi- 
sion that  said  sum  should  be  the  verdict. 

Article  1371,  Bev.  Stats.,  (as  amended  by  Acts,  1905,  page  21)  in 
reference  to  the  misconduct  of  the  jury,  provides,  among  other  things, 
"and  if  the  misconduct  proven,  or  the  testimony  received,  or  the 
communication  made,  be  material  a  new  trial  may,  in  the  discretion 
of  the  court,  be  granted."  From  the  testimony  of  the  only  juror 
who  testified  on  the  question  we  think  the  court  did  not  abuse  his 
discretion  in  overruling  the  motion  for  a  new  trial.  The  test  in  such 
a  case  is,  did  the  jury  agree  to  be  bound  beforehand  by  the  result 
of  such  proceedings,  if  so,  the  verdict  will  be  set  aside.  But  if  the 
result  was  reached  and  no  agreement  had  beforehand  to  abide  by 
it,  and  it  was  afterwards  agreed  upon  as  their  verdict,  it  will  be 
sustained.  Handley  v.  Leigh,  8  Texas,  129;  Leverett  v.  State,  3 
Texas  Crim.  App.,  213,  and  authorities  there  cited. 
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The  evidence  is  ample  to  justify  the  verdict  and  the  judgment 
is  affirmed. 

Affirmed, 

ON  REHEABING. 

In  our  original  opinion  we  stated  that  "only  one  juror  testified" 
on  the  hearing  of  the  motion  for  a  new  trial  before  the  court  In 
this  we  were  mistaken.  Two  jurors  testified,  but  this  does  not 
change  the  result  of  the  case.  The  motion  for  rehearing  is  over- 
ruled. 

Overrtiled. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

Homer  Williams. 

Decided  April  4,   1008. 

1. — ^Ballroadi — ^Licensee  on  Track — ^Pleading. 

In  a  suit  for  personal  injuries  caused  by  being  struck  by  a  train  while 
plaintiff  was  walking  on  a  railroad  track,  pleading  considered,  and  held  not 
subject  to  demurrer  on  the  ground  that  the  allegations  were  not  sufficiently  fnll. 

9. — ^Ballroad  Track — ^Trespasser  or  Licensee — ^Eyldence. 

The  issue  being  whether  plaintiff,  in  a  suit  for  personal  injuries,  was  a 
trespasser  or  licensee  while  walking  upon  defendant's  track,  testimony  and 
photographs  relating  to  the  use  of  said  track  by  pedestrians,  considered,  and 
held  admissible. 

8.— Sane. 

When  the  track  of  a  railroad  company  has  been  commonly  and  habitually 
used  for  a  long  time  by  the  public  as  a  footpath,  with  the  knowledge  and  acquies- 
cence or  by  the  permission  of  the  company,  it  is  considered  as  having  licensed 
the  public  to  use  such  portion  of  its  track  for  that  purpose. 

4. — Same — ^Dnty  to  Licensee. 

It  is  the  duty  of  a  railroad  company  to  keep  a  lookout  for  licensees  upon 
its  track  and  to  exercise  reasonable  care  to  avoid  injuring  them. 

6. — ^Personal  Injury — Statement  of  Injured  Party. 

Where,  in  a  suit  for  personal  injuries,  a  witness  for  the  defendant  had  testi- 
fied to  statements  made  to  him  by  the  plaintiff  upon  a  material  issue,  it  was 
proper  to  permit  the  plaintiff  to  testify  to  and  explain  the  circumstances  under 
which  the  statements  were  made. 

6. — Ballroad  Track — Thoronghfare — Speed  of  Train. 

Where  a  railroad  track  is  commonly  used  by  the  public  as  a  pathway,  the 
speed  at  which  a  train  is  run  over  the  same  may  raise  an  issue  of  negligence. 

7. — ^Personal  Injury — Statement  of  Injured  Party — ^Bes  Gestae. 

The  statement  of  an  injured  party  as  to  how  he  came  to  be  hurt,  made  in 
ten  or  twelve  minutes  after  the  accident,  to  the  first  person  who  reached  him 
and  asked  about  the  matter,  and  while  the  injured  party  was  in  such  state  of 
mind  that  he  hardly  knew  what  he  was  doing,  is  admissible  as  a  part  of  the 
r€8  gestae. 

Appeal   from  the  District   Court   of  Hunt   County.     Tried   below 
before  the  Hon.  T.  D.  Montrose. 
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Coke,  Miller  &  Coke  and  Jno.  T.  Craddock,  for  appellant. — ^The 
court  erred  in  overruling  defendant's  general  and  special  exceptions 
to  plaintiffs  petition.  Missouri,  K.  &  T.  Ey.  Co.  v.  Cowles,  29  Texas 
Civ.  App.,  156;  Kelley  v.  Michigan  Cent.  Ey.  Co.,  (Mich.),  31  N. 
W.,  906  (8  Am.  St.  Eep.,  876) ;  Cleveland,  T.  &  V.  Ey.  v.  Marsh 
(Ohio),  58  N.  E.,  821;  Harty  v.  Co.,  42  N.  Y.,  469;  Shearman 
&  Bedfield  on  Neg.,  sees.  5-8-25;  Elliott  E.  E.,  sec.  1248;  Texas 
&  P.  By.  Co.  V.  Breadow,  90  Texas,  26;  Texas  &  P.  Ey.  Co.  v. 
Staggs,  90  Texas,  458. 

The  court  erred  in  admitting  in  evidence  over  defendant's  ob- 
jections the  testimony  of  Fred  Eowlett  to  the  effect  that  Homer 
Williams,  the  appellee,  told  the  witness  (Eowlett)  relative  to 
how  he  came  to  get  hurt,  that  he,  Williams,  was  picking  berries  on 
the  south  side  of  the  track  and  saw  the  train  coming  and  to  avoid 
the  dust  and  cinders  from  the  train  decided  to  go  over  on  the  north 
Bide  of  the  track,  and  in  some  way  slipped  and  fell  down  and  the 
train  ran  over  him  before  he  could  get  off  the  track.  Because  the 
said  testimony  of  the  witness  was  not  part  of  the  res  gestae,  and  was 
self  serving.  International  &  G.  N.  E.  E.  Co.  v.  Anderson,  82 
Texas,  516;  Texas  &  N.  0.  Ey.  Co.  v.  Crowder,  70  Texas,  222; 
Pilkinton  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  70  Texas,  226;  Missouri, 
K.  &  T.  By.  Co.  V.  Tarwater,  33  Texas  Civ.  App.,  116. 

The  court  erred  in  admitting  in  evidence  over  the  defendant's  ob- 
jections the  testimony  of  the  plaintiff.  Homer  Williams,  to  the  effect 
that  he  told  T.  T.  Herndon,  the  defendant's  claim  agent,  three  or 
four  days  after  the  accident,  referring  to  the  distance  the  train  was 
from  him  at  the  time  he  fell  down,  that  he  did  not  know  how 
far  it  was;  that  Herndon  asked  him  to  put  some  distance  down,  and 
that  he,  plaintiff,  told  him  at  least  fifty  yards;  because  the  same 
was  self  serving  and  hearsay,  and  was  no  part  of  the  res  gestae. 
International  &  G.  N.  E.  E.  Co.  v.  Anderson,  82  Texas,  516;  Texas 
&  N.  0.  By.  Co.  v.  Crowder,  70  Texas,  222;  Pilkinton  v.  Gulf,  C. 
&  S.  F.  By.  Co.,  70  Texas,  226;  Missouri,  K.  &  T.  Ey.  Co.  v.  Tar- 
water, 33  Texas  Civ.  App.,  116. 

The  charge,  in  requiring  of  the  appellant's  servants  the  duty  of 
keeping  a  lookout  for  the  appellee  and  to  have  exercised  ordinary 
care  to  discover  him  fallen  on  the  track  in  time  to  have  stopped  the 
train  before  reaching  him  and  in  directing  a  finding  for  the  appellee 
if  the  said  servants  failed  to  keep  such  outlook  and  failed  to  discover 
appellee  on  the  track  (if  such  failure  was  negligence  and  caused 
the  injuries),  is  erroneous  and  placed  upon  the  appellant  a  greater 
duty  than  is  or  was  imposed  upon  it  by  the  law.  Under  the  plead- 
ings and  the  evidence  no  more  was  required  of  the  appellant  than 
the  use  of  ordinary  care  to  have  avoided  the  injuries  after  the  peril 
of  appellee,  if  he  was-  in  peril,  was  discovered.  Missouri,  K.  &  T. 
By.  Co.  v.  Cowles,  29  Texas  Civ.  App.,  156;  Smith  v.  I.  &  G.  N. 
K.  R.  Co.,  78  S.  W.,  556 ;  Over  v.  M.,  K.  &  T.  Ey.  Co.,  73  S  W., 
535;  Texas  &  N*.  0.  Ey.  Co.  v.  McDonald,  88  S.  W.,  201-3;  Texas 
&  P.  By.  Co.  V.  Breadow,  90  Texas,  26;  Texas  &  P.  Ey.  Co.  v. 
Staggs,  90  Texas,  458;  Wilmurth  v.  I.   C.  By.   Co.,    (Ky.),   76   S. 
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W.,  193;  Ayers  v.  Wabash  B.  R.  Co.,  (Mo.),  88  S.  W.,  608;  Cleve- 
land T.  &  V.  By.  Co.  V.  Marsh,  63  Ohio  St.,  236,  (52  L.  B.  A.,  142). 

B.  Q.  Evans,  for  appellee. — Where  the.  track  or  grounds  of  a  rail- 
way are  used  by  pedestrians  as  a  pass-way  for  a  considerable  length 
of  time  without  objection  on  the  part  of  the  railway  company,  or 
with  a  tacit  acquiescence  on  the  part  of  the  company,  a  pedestrian 
walking  along  such  grounds  or  along  such  track  becomes  a  licensee 
in  such  a  sense  that  he  is  not  to  be  considered  as  a  mere  trespasser, 
acting  at  his  peril.  But  that  it  becomes  the  duty  of  the  company 
operating  its  train  at  such  places  to  use  increased  prudence  and 
caution  in  proportion  to  the  danger  to  such  person  by  maintaining 
a  lookout  upon  its  engines  and  trains,  and  by  giving  audible  signals 
on  approaching  such  places,  such  as  would  be  required  on  approach- 
ing a  public  crossing.  Texas  &  Pac.  By.  Co.  v.  Watkins,  88  Texas,  20 ; 
Hutchens  v.  St.  I^uis  S.  W.  By.  Co.,  40  Texas  Civ.  App.,  245 ; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Matthews,  99  Texas,  160;  St.  Louis,  S. 
W.  By.  Co.  V.  Shiflet,  98  Texas,  326;  Washington  v.  Missouri,  K. 
&  T.  By.  Co.,  90  Texas,  314;  McCray  v.  Galveston,  H.  &  S.  A.  Kv. 
Co.,  89  Texas,  168;  Lee  v.  International  &  G.  N.  By.  Co.,  89 
Texas,  683;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Matthews,  13  Texas  Ct. 
Bep.,  949;  St.  Louis  &  Texas  By.  Co.  v.  Crosnoe,  72  Texas,  79; 
2  Thos.  Neg.,  sec.  1725;  Thomas  v.  Chicago,  M.  &  St.  P.  Bv.  Co., 
103  Iowa,  649,  (s.  c,  72  N.  W.,  783,  399) ;  Wabash  By.  Co.  v. 
Jones,  53  Illinois  App.,  125. 

If  a  man  goes  upon  a  railroad  track  at  a  time  or  place .  when 
no  danger  is  nigh,  and  whilst  there,  by  some  accident  or  provi- 
dential cause,  becomes  insensible  and  so  remains  till  the  train  conies, 
although  he  goes  upon  the  track  wrongfully,  if  the  engineer  on  the 
approaching  train  keeps  that  lookout  which  is  required  of  him  at 
all  times,  not  only  to  secure  the  safety  of  the  train,  but  to  avoid 
injury  to  any  animal  or  person  on  the  track,  this  person  lying  in 
,  open  view,  must  be  discovered.  Not  to  discover  him  is  negligence, 
and  such  negligence  is  the  proximate  cause  of  the  injury;  whilst  the 
negligence  on  his  part  in  going  upon  the  track  is  only  a  remote  cause. 
Houston  &  T.  C.  Bv.  Co.  v.  Sympkins,  54  Texas,  615;  St.  Louis,  S. 
W.  By.  Co.  V.  Shifflet,  98 .  Texas,  326 ;  Texas  &  Pac.  By.  Co.  v. 
O'Donnell,  58  Texas,  42;  International  &  G.  N.  By.  Co.  v.  Ormond, 
64  Texas,  485;  Artusy  v.  Missouri  Pac.  By.  Co.,  73  Texas,  191; 
International  &  G.  N.  By.  Co.  v.  McDonald,  75  Texas,  41;  Texas 
&  Pac.  By.  Co.  v.  Watkins,  88  Texas,  20;  San  Antonio  &  A.  P. 
By.  Co.  V.  Vaughn,  5  Texas  Civ.  App.,  195;  Shifflet  v.  St.  Louis 
S.  W.  Bv.,  18  Texas  Civ.  App.,  57 ;  Galveston  City  By.  Co.  v. 
Hewitt,  67  Texas,  479. 

The  court  did  not  err  in  admitting  the  testimony  of  Fred  Bow- 
lett,  as  complained  of,  because  the  same  was  part  of  the  res  gestae. 
International  &  G.  N.  By.  Co.  v.  Anderson,  82  Texas,  517;  City  of 
Austin  V.  Nuchols,  42  Texas  Civ.  App.,  5;  Missouri,  K.  &  T.  By. 
Co.  V.  Vance,  41  S.  W.,  169;  Kenney  v.  State,  79  S.  W.,  817,  arid 
authorities  there  cited. 
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RAINEY,  Chief  Justice. — This  suit  was  brought  by  Homer  Wil- 
liams by  next  friend  to  recover  against  the  railway  oompany  damages 
for  personal  injuries  received  by  him  through  the  negligence  of  the 
servants  of  the  railway  company.  The  defendant  answered  by  gen- 
eral and  special  demurrers,  general  denial,  and  specially  that  plain- 
tiff was  a  trespasser,  and  contributory  negligence.  A  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $6,000.  Defend- 
ant appeals. 

The  appellant's  assignments  of  error  one  to  seven,  inclusive,  com- 
plain of  the  court's  action  in  overruling  the  general  and  special  de- 
murrers. The  petition,  in  effect,  alleges  that  plaintiff  and  a  com- 
panion were  traveling  afoot,  about  two  and  one-half  miles  east  of 
Greenville,  on  appellant's  railroad  track  leading  from  Greenville  to 
Cumby.  That  said  track  at  the  point  of  accident  and  for  a  distance 
of  five  miles,  was  commonly  and  habitually  used  by  the  public  as  a 
foot-way  and  had  been  for  many  years  prior  thereto.  That  plaintiff 
and  companion  stepped  from  between  the  rails  some  feet  to  pick 
dew-berries  growing  beside  the  track  on  the  road-bed,  when  they  saw 
a  train  some  distance  coming  toward  them,  and  to  escape  the  smoke 
and  cinders  that  would  have  blown  toward  them  had  they  remained 
on  that  side,  they  concluded  to  cross  to  the  other  side  of  the  track 
and  continue  their  journey  when  the  train  had  passed,  but  in  cross- 
ing over  plaintiff's  foot  caught  on  something  which  caused  him  to 
fall  across  the  track,  which  fall  rendered  him  unconscious  and  he 
did  not  recover  consciousness  until  the  train  struck  him  and  ran 
over  his  leg,  which  was  so  injured  that  it  had  to  be  amputated.  The 
knowledge  by  appellant  of  the  use  of  its  road-bed  and  track  made 
by  the  public,  and  the  negligence  of  the  train  crew  were  all  duly 
alleged.  The  allegations  of  the  petition  were  suflSciently  full  and 
were  not  subject  to  the  general  or  special  demurrers.  The  evidence 
fully  substantiated  the  material  allegations  of  the  petition. 

The  ninth,  tenth  and  eleventh  assignments  of  error  are  grouped 
and  complain  of  the  admission,  over  objection,  of  the  testimony  of 
plaintiff  and  other  witnesses,  and  photographs  ^^relating  to  the  use 
of  the  railroad  track  as  a  road-bed  by  the  public  as  pedestrians  in 
going  upon  and  in  walking  along  the  same  to  and  from  Greenville 
and  elsewhere,  and  to  the  defendant's  knowledge  and  means  of  know- 
ledge of  such  use  thereof  by  pedestrians."  The  proposition  by  coun- 
sel is,  in  effect,  that  plaintiff  having  left  the  track  to  pick  berries 
for  some  five  minutes,  he  was  a  trespasser  in  attempting  to  cross 
the  track  ahead  of  an  approaching  train,  and  all  evidence  showing 
the  use  of  the  track  by  pedestrians  was  immaterial,  irrelevant  and 
incompetent  to  prove  negligence  of  the  defendant,  as  no  duty  of  a 
reasonable  lookout  was  incurhbent  upon  the  operatives  of  the  train. 

There  was  no  error  in  admitting  said  testimony.  The  evidence 
was  pertinent  in  showing  whether  or  not  the  track  was  constantly 
used  by  the  public,  etc.,  from  which  to  determine  whether  the  plain- 
tiff was  a  mere  trespasser  or  a  licensee.  Whether  one  or  the  other, 
was  a  question  for  the  jury  under  the  evidence.  When  all  the  facts 
are  considered  we  think  the  jury  rightfully  determined  that  plain- 
tiff was  not  a  mere  trespasser,  but  a  licensee.     The  evidence  show^ 
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that  the  part  of  appellant's  railway  track  where  the  accident  oc- 
curred, was  commonly  and  habitually  used  by  the  public  as  a  foot- 
path and  had  been  so  used  for  a  long  time,  with  the  knowledge  and 
acquiescence  of  the  appellant. 

In  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Matthews,  99  Texas,  160,  a  case 
involving  this  question,  our  Supreme  Court,  speaking  through  Mr. 
Justice  Brown,  used  the  following  language,  which  is  applicable 
here,  to  wit:  "It  is  well  settled  by  the  decisions  of  this  Court 
and  by  the  decisions  of  courts  of  other  States  that  if  a  portion  of 
a  road-bed  of  a  railroad  company  has  been  commonly  and  habitually 
used  for  a  long  time  by  the  public  as  foot-path,  with  the  knowledge 
and  acquiescence  or  by  the  permission  of  the  company,  it  is  con- 
sidered as  having  licensed  the  public  to  use  such  portion  of  its 
roadbed  for  that  purpose.  The  evidence  in  this  case  would  justify 
a  jury  in  finding  that  the  railroad  company  had  knowingly  permitted 
the  public  to  use  its  roadbed  at  the  place  of  the  accident  for  a  num- 
ber of  years,  and,  under  such  facts,  Matthews  would  be  considered 
a  licensee;  that  is,  he  would  not  be  held  to  be  a  trespasser  in  the 
sense  that  his  act  of  walking  upon  the  roadbed  would,  per  se,  con- 
stitute negligence  that  would  defeat  a  recovery  for  his  death  by  his 
wife  and  children." 

The  plaintiff  being  a  licensee  it  was  the  duty  of  appellant's  ser- 
vants to  keep  a  lookout  for  persons  on  the  track  and  exercise  rea- 
sonable care  not  to  injure  any  one  that  might  be  thereon.  Houston 
&  T.  C.  Ry.  Co.  V.  Sympkins,  54  Texas,  615;  Galveston  City  Ry. 
Co.  V.  Hewitt,  67  Texas,  479;  Texas  &  Pac.  Ry.  Co.  v.  Watkins, 
88  Texas,  20. 

The  tenth  assignment  of  error  is:  "The  court  erred  in  admitting 
in  evidence,  over  the  defendant's  objections,  the  testimony  of  the 
plaintiff.  Homer  Williams,  to  the  effect  that  he  told  T.  T.  Herndon, 
the  defendant's  claim  agent,  three  or  four  days  after  the  accident, 
referring  to  the  distance  the  train  was  from  him  at  the  time  he 
fell  down,  that  he  did  not  know  how  far  it  was;  that  Herndon  asked 
him  to  put  some  distance  down,  and  that  he,  plaintiff,  told  him 
at  least  fifty  yards;  because  the  same  was  self-serving  and  hearsay, 
and  was  no  part  of  the  res  gestae,  all  as  set  forth  in  defendant's 
bill  of  exception  No.  16,  which  is  here  referred  to  and  made  part 
hereof." 

Appellant's  witness  Herndon  had,  previous  to  the  admission  of 
the  testimony  complained  of,  testified  as  to  statements  made  to  him 
by  plaintiff.  We  think  it  competent,  under  such  circumstances,  for 
the  plaintiff  to  state  what  he  did  say  on  such  occasion  and  the  cir- 
cumstances under  which  he  said  it.  There  is  no  merit  in  the  assign- 
ment. 

The  court  in  its  third  paragraph  charged  the  jury  as  follows: 
"In  this  case  the  evidence  shows  that  about  two  miles  east  of  Green- 
ville, on  the  afternoon  of  June  the  13th,  1906,  the  plaintiff,  Homer 
Williams,  was  injured  on  the  Shreveport  Division  of  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas.  Now,  if  you  find  and  believe 
from  the  evidence  that  at  the  point  where  he  was  injured  that  part 
of  the  roadbed  between  the  rails  was  at  said  time,  and  had  been  for 
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many  years  immediately  prior  to  said  date,  being  used  as  a  footpath 
by  the  public  in  going  to  and  returning  from  Greenville  and  other 
places,  and  you  further  find  that  such  use,  if  it  was  being  so  used, 
was  with  the  knowledge  and  consent  of  the  defendant,  and  with  the 
permission  or  acquiescence  of  it,  and  you  further  find  that  no  rea- 
sonable effort  had  been  made  by  the  defendant  to  prevent  the  use  of 
its  road  as  a  foot-path,  if  you  find  that  it  was  being  so  used;  and 
if  you  find  that  on  said  date  the  plaintiff.  Homer  Williams,  was 
traveling  on  said  railroad  en  route  to  Cumby,  Texas;  and  if  you 
find  that  when  he  reached  said  point  on  said  road  he  stepped  off 
the  roadbed  between  the  rails  on  the  south  side  of  the  track  to  pick 
some  berries  on  the  right  of  way  near  the  track;  and  if  you  further 
find  that  while  so  engaged,  if  he  was,  he  observed  a  freight  train 
belonging  to  the  defendant  approaching  from  the  west  on  said  track, 
and  if  you  further  find  that  plaintiff  then  started  across  the  track 
on  the  north  side,  and  you  find  that  it  was  his  intention  to  cross 
^he  track  to  avoid  the  smoke,  cinders  and  dust,  and  if  you  further 
find  that  it  was  his  intention  when  the  train  passed  to  resume  his 
journey  to  Cumby,  and  if  you  further  find  that  at  this  point  of  the 
road  the  defendant,  its  agents  and  servants,  knew  that  persons  might 
reasonably  be  expected  to  be  at  this  point,  and  if  you  further  find 
that  when  he  was  crossing  the  track,  if  he  was,  his  foot  slipped, 
or  one  or  both  of  them  became  entangled  in  the  track,  rails  or  ties 
or  other  matter  on  or  between  the  track,  and  if  you  find  that  he 
was  thereby  caused  to  fall  across  the  track  or  rails,  and  if  you  find 
that  the  force  of  the  fall,  if  he  did  fall,  knocked  the  breath  out  of 
him,  and  you  find  that  he  was  rendered  temporarily  unconscious  or 
dazed  to  such  an  extent  that  he  did  not  know,  and  was  not  con- 
scious, of  any  danger,  if  there  was  any  danger,  and  was  unable  to 
extricate  himself  from  said  position,  and  if  you  further  find  that 
at  the  time  he  fell,  or  after  he  fell,  if  you  find  he  did  fall,  the 
agents  and  servants  in  charge  of  and  operating  said  freight  train 
and  engine  saw  plaintiff,  or  by  the  exercise  of  ordinary  care  could 
have  seen  him,  in  time  to  have  stopped  the  train  before  it  reached 
him;  and  if  you  further  find  that  said  agents  and  servants  failed 
and  neglected  to  keep  any  lookout,  and  failed  and  neglected  to  use 
ordinary  care  to  discover  him  on  the  track,  if  he  was  on  the  track, 
in  time,  by  the  use  of  ordinary  care,  to  have  stopped  the  train  be- 
fore reaching  him,  and  you  further  find  that  said  agents  and  ser- 
vants operated  and  propelled  said  engine  over,  and  across  plaintiff's 
leg  and  foot,  and  you  find  that  same  was  mangled  and  bruised  to 
such  an  extent  that  it  became  necessary  to  amputate  the  same,  and 
if  you  further  find  that  the  agents  and  servants,  in  failing  to  keep 
a  lookout,  if  they  did  fail,  and  in  failing  to  discover  him  on  the 
track,  if  they  did  so  fail,  and  if  he  was  on  the  track,  and  in  operat- 
ing said  engine  over  and  across  his  leg,  if  they  did  run  said  engine 
over  his  leg,  were  guilty  of  negligence  as  that  term  is  defined  in  the 
first  paragraph  of  this  charge,  and  that  such  negligence,  if  any,  was 
the  proximate  cause  of  his  injuries,  if  any,  then  vou  will  find  for 
the  plaintiff.^' 
We  think  there  is  no  error  in  the  charge  as  complained  of.     The 
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evidence  raised  the  issues  as  to  the  roadbed  being  used  as  a  foot- 
path by  the  public  with  the  knowledge  and  acquiescence  of  the 
appellant;  as  to  the  care  that  should  have  been  exercised  by  the 
compan/s  servants  operating  the  train,  and  whether  or  not  plain- 
til!  had  abandoned  the  track  as  a  footpath  by  stopping  a  few  min- 
utes to  pick  berries,  and  thereby  became  a  mere  trespasser.  It 
was  the  duty  of  those  operating  the  train  to  use  reasonable  care  at 
that  point  to  see  if  any  one  was  on  the  track,  and  their  duty  to 
stop  the  train,  if  so,  if  by  a  proper  lookout  the  person  could  have 
been  seen  in  time  to  prevent  injuring  him.  And  this  duty  rested  on 
those  operating  the  train,  if  the  appellee  in  crossing  the  track  fell 
and  was  rendered  unconscious  by  such  fall.  Houston  &  T.  C.  Ry. 
Co.  V*  Sympkins,  supra.  The  evidence  was  conflicting  as  to  the  dis- 
tance the  train  was  from  the  plaintiff  at  the  time  he  fell  and  a 
charge  on  this  point  was  called  for. 

The  court  also  charged  the  jury  on  discovered  peril,  and  the  charge 
when  considered  as  a  whole  fully  covered  the  issues  raised  and  was 
not  on  the  weight  of  the  evidence. 

There  was  no  error  in  refusing  defendant's  special  charge  No.  2, 
which  is  as  follows:  "You  will  not  consider  anv  evidence  with  refer- 
ence  to  whether  or  not  the  servants  in  charge  of  the  train  were  neg- 
ligent in  running  the  train  at  the  speed  it  was  moving  as  it  ap- 
proached the  point  of  the  alleged  accident  to  the  plaintiff,  up  to 
the  time  that  it  is  alleged  that  plaintiff  fell  upon  the  track.''  The 
speed  of  the  train  was  not  submitted  to  the  jury  as  an  issue,  but 
had  it  been,  under  the  evidence  showing  that  the  track  at  the  point 
of  accident  had  been  commonly  and  habitually  used  by  the  public 
as  a  footpath,  we  doubt  that  it  would  have  been  held  improper,  and 
to  have  given  the  charge  asked  would  have  been  error.  Missouri, 
K.  &  T.  Ry.  Co.  V.  Snowden,  44  Texas  Civ.  App.,  609. 

The  following  assignment  of  error  is  presented,  viz.:  "The  court, 
erred  in  admitting  in  evidence  over  defendant's  objections  the  testi- 
mony of  Fred  Rowlett  to  the  effect  that  Homer  Williams,  the  ap- 
pellee, told  the  witness  (Rowlett)  relative  to  how  he  came  to  get 
hurt,  that  he,  Williams,  was  picking  berries  on  the  south  side  of 
the  track  and  saw  the  train  coming  and  to  avoid  the  dust  and  cin- 
ders from  the  train  decided  to  go  over  on  the  north  side  of  the  track, 
and  in  some  way  slipped  and  fell  down  and  the  train  run  over  him 
before  he  could  get  off  the  track.  Because  the  said  testimony  of  the 
witness  was  not  part  of  the  res  gestae,  and  was  self-serving,  as  set 
forth  in  defendant's  bill  of  exceptions  No.  18." 

The  court  appended  to  the  bill  of  exceptions  the  following  ex- 
planation, viz.:  "Homer  Williams  testified  that  the  first  person  to  him 
after  his  injury  was  Fred  Rowlett,  and  he  came  in  ten  or  twelve 
minutes,  and  that  during  the  time  before  he  arrived,  he  (Homer  Wil- 
liams) was  in  such  condition  of  mind  that  he  did  not  know  hardly 
what  he  was  doing.  Other  testimony  showed  that  it  was  in  about 
ten  minutes  after  the  accident,  and  that  during  that  time  he  was 
suffering  with  great  pain  and  heat,  and  that  Rowlett  was  the  first  person 
to  speak  to  him  about  the  case.  It  was  clearly  a  part  of  the  res 
fjestae,      (Signed)    T.   D.    Montrose,   Judge," 
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This  explanation  is  supported  by  the  evidence  which  we  think 
makes  the  statement  res  gestae,  and  therefore  properly  admissible. 
International  &  G.  N.  By.  Co.  v.  Anderson,  82  Texas,  516;  Missouri, 
K.  &  T.  By.  Co.  V.  Vance,  41  S.  W.,  167;  City  of  Austin  v.  Nuchols, 
42  Texas  Civ.  App.,  5;  Kenney  v.  State,  79  S.  W.,  817. 

We  have  considered  all  the  assignments  of  error  presented.  Some 
of  them  have  been  mentioned,  but  none  show   reversible  error. 

The  judgment  is  supported  by  the  evidence  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


MissouBi,  Kansas  ft  Texas  Bailwat  Compaky  v.  J.  B.  Blachley. 

Decided  April  4,   1908. 

l.-4lemoT«l  of  Caiuei    Case  Approved. 

Suits  in  this  State  for  personal  injuries  received  in  the  Indian  Territory 
are  not  necessarily  removable  to  the  Federal  Courts  because  an  Act  of  Congress 
puts  in  force  in  that  Territory  the  statutes  of  the  State  of  Arkansas.  Opinion 
in  the  case  of  Missouri,  K.  k  T.  Ry.  Co.  v.  Hollan,  49  Texas  Civ.  App.,  65, 
adhered  to. 

8.— Kaster  and  Servant— Duty  of  Xaiter — ^Assrunption  by  Servant. 

In  a  suit  by  an  employe  against  his  employer  for  damages  for  personal 
injuries,  a  charge  by  the  court  upon  the  right  of  the  employe  to  assume  that  his 
employer  had  provided  him  with  safe  appliances  with  which  to  do  his  work 
considered,  and  held  correct. 

Sw— Charge  Shonld  be  Constmed  In  Light  of  Evidence. 

In  a  suit  for  damages  for  personal  injuries  alleged  to  have  been  caused  by 
a  defective  clevis  (which  clevis  was  exhibited  to  the  jury  and  the  defects  ex- 
plained by  the  plaintiff),  a  reference  in  the  court's  charge  to  a  defective  clevis 
as  the  possible  cause  of  the  injury  will  be  presumed  U>  mean  the  particular 
clevis  offered  in  evidence. 

1— Hatter  and  Servant — ^Dnty  of  JIaster  to  Inspect — Charge. 

A  charge  upon  the  duty  of  a  master  to  inspect  machinery  with  which  a 
servant  is  required  to  work  considered,  and  held  not  to  impose  a  greater  burden 
upon  the  master  than  the  law  requires. 

6. — Same — ^Ihity  of  Intpeotion — Charge. 

A  charge  upon  the  duty  of  inspection,  which  ignores  the  question  of  skill 
or  competency  of  the  person  making  the  inspection  is  incorrect,  and  properly 
refused. 


-Delegated  Snty— Vice-Prineipal. 

When  an  employer  delegates  to  an  employe  the  duty  of  inspecting  machinery 
with  which  other  employesf  are  to  work  such  employe  becomes  a  vice-principal 
of  the  employer. 


7. — Same— Inspection— Xanner  of  Xaking — Testimony. 

A  witness  whp  had  worked  for  a  railroad  company  for  twenty-five  years, 
and  was  familiar  with  its  manner  of  inspecting  cars,  is  qualified  to  testify  to 
and  describe  the  same. 

1— Appeal — ^Brief — ^Praotioe. 

An  assignment  of  error  which  involves  five  different  propositions,  and  is 
not  followed  by  propositions  of  law  or  with  a  statcnment  from  the  record,  will 
not  be  considered  on  appeal. 
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Appeal  from  the  District  Court  of  Grayson  County.     Tried  below 
before  Hon.  B.  L.  Jones. 

Coke,  Miller  &  Coice,  and  Smith  &  Wall,  for  appellant. 

Wolfe,  Hare  £  Maaey,  for  appellee. 

BOOKHOUT,  Associate  Justice. — Appellee,  on  the  24th  day  of 
October,  1906,  instituted  suit  against  appellant  in  the  District  Court 
of  Grayson  County,  Texas,  to  recover  damages  in  the  sum  of  $40,000, 
on  account  of  personal  injuries  he  claims  to  have  re(5eived  on  the 
18th  day  of  May,  1906,  at  Durant,  Indian  Territory,  while  in  the 
employ  of  appellant  as  a  railway  brakeman. 

By  his  first  amended  original  petition  filed  in  said  court  on  the 
8th  day  of  April,  1907,  he  alleged,  in  substance:  That  while  in  ap- 
pellant's employ  as  a  brakeman  on  its  local  freight  train  on  said 
date  in  the  town  of  Durant,  it  became  the  duty  of  his  crew  to  do 
some  switching,  that  in  the  performance  of  his  duty  it  became  nec- 
essary for  him  to  go  upon  one  of  the  water  cars  for  the  purpose 
of  setting  a  brake  upon  the  same;  that  in  attempting  to  set  the 
brake  on  said  car  the  braking  apparatus  broke  and  he  was  precipi- 
tated to  the  ground  and  injured.  That  said  car  was  old,  worn,  out 
of  repair  and  unsuitable  for  the  purpose  for  which  it  was  being  used, 
in  that  the  timbers  were  rotten,  the  brake  chain,  brake  connections 
and  braking  apparatus  were  improperly  constructed  and  the  connec- 
tions thereon  were  not  suitable  for  the  purpose  for  which  they  were 
being  used,  in  that  the  chain  was  rusty,  worn  and  the  clevis  which 
connected  it  to  the  brake  lever  was  old,  cracked  and  partially  brok- 
en; that  the  brake  chain  was  too  short  and  was  improperly  connected 
with  the  brake  lever,  in  that  it  was  connected  with  a  clevis  which 
was  improper  for  the  purpose  for  which  it  was  being  used,  because 
it  was  too  small  and  the  brake  lever  being  larger  than  the  opening 
in  the  clevis,  it  was  forced  into  the  brake  lever,  cracking  the  clevis; 
that  tlie  clevis  was  further  out  of  repair,  in  that  the  bolt  which 
went  through  the  clevis  did  not  have  a  nut  on  it;  that  either  the 
nut  had  not  been  placed  on  there  originally  or  else  it  had  worked 
off  and  the  bolt  had  become  loose.  That  said  brake,  rod,  chain, 
clevis  and  connections  were  improperly  constnicted  and  through  the 
negligence  of  appellant  had  been  permitted  to  get  out  of  repair 
so  as  to  render  the  same  dangerous  to  be  used  for  the  purpose  for 
which  it  had  been  constructed;  that  all  of  said  defects  were  known 
to  appellant,  or,  by  the  exercise  of  ordinary  care  on  its  part  by 
making  a  proper  inspection  thereof,  would  have  been  known,  but  the 
same  were  wholly  unknown  to  the  appellee.  That  appellant  was  guilty 
of  negligence  in  failing  to  make  a  proper  inspection  of  the  car,  and 
in  failing  to  repair  the  same,  and  was  further  guilty  of  negligence 
in  having  and  leaving  near  its  track  at  the  point  where  appellee  was 
injured,  a  pile  of  iron  and  rubbish  of  various  kinds  and  material. 
That  the  appellee  in  falling  from  said  car  was  thrown  upon  a  pile 
of  old  iron  of  various  and  irregular  shapes  and  was  bruised  and 
gashed  in  various  parts  of  the  body;  that  his  left  foot  was 'cut  on 
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the  rubbish  and  so  injured  as  to  subsequently  render  necessary  the 
amputation  of  the  same  about  eight  inches  below  the  knee,  appellee 
suffered  great  physical  and  mental  anguish  and  will  continue  to  so 
suffer  as  long  as  he  lives;  that  he  was  forty  years  old  and  strong 
and  ablebodied  and  capable  of  earning  and  was  earning  eighty-five 
dollars  per  month  and  his  time  was  reasonably  worth  that  amount. 
That  his  earning  capacity  by  reason  of  said  injury  has  been  impaired 
to  the  extent  of  seventy-five  dollars  per  month ;  that  he  had  been  ren- 
dered incapable  of  following  his  chosen  calling  of  a  railroad  man. 

Appellant  answered  by  general  demurrer,  special  exceptions,  gen- 
eral denial,  and  then  by  special  answer  alleged:  That  appellee's 
injuries  were  proximately  caused  and  contributed  to  by  his  own  neg- 
ligence and  want  of  ordinary  care  and  his  fellow  servants;  that 
they  resulted  from  one  of  the  risks  assumed  by  appellee.  That  of 
the  said  defects  and  causes  producing  the  same  the  appellee  had 
full  notice,  or  by  the  exercise  of  ordinary  care  on  his  part  would 
have  had  full  notice  and  ample  time  to  have  avoided  the  same. 

Said  cause  was  tried  before  a  jury  on  the  10th  day  of  April,  1907, 
and  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  in  the 
sum  of  $8,444.  Defendant's  motion  for  new  trial  hav^g  been  over- 
ruled it  perfected  an  appeal. 

1.  The  injuries  to  appellee,  for  which  he  seeks  to  recover  of  ap- 
pellant damages,  were  received  in  the  Indian  Territory,  and  it  is 
insisted  by  appellant  that  appellee's  right  of  recovery  and  appellant's 
liability  are  governed  by  a  proper  construction  of  a  law  enacted  by 
the  Congress  of  The  United  States  on  the  22d  day  of  May,  1890, 
entitled  "An  Act  to  Provide  a  Temporary  Government  for  the  Terri- 
tory of  Oklahoma,  to  Enlarge  the  Jurisdiction  of  the  United  States 
Court  in  the  Indian  Territory  and  for  Other  Purposes."  Appel- 
lant filed  a  proper  petition  and  bond  for  removal,  asking  a  removal 
of  the  cause  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas.  The  application  for  removal  was  denied.  It  is 
here  contended  that  the  trial  court  erred  in  denying  said  applica- 
tion. This  same  question  arose  in  the  case  of  this  appellant  v.  Hollan, 
decided  by  this  Court  on  February  1,  1908,  and  was  decided  against 
appellant.     We  adhere  to  that  ruling. 

2.  There  was  no  error  in  the  fourth  paragraph  of  the  court's 
charge  which  instructs  the  jury  as  follows:  "Plaintiff  had  the  right 
to  assume  that  the  defendant  had  exercised  ordinary  care  to  furnish 
cars  reasonably  safe  and  properly  equipped  and  supplied  with  appli- 
ances reasonably  necessary  and  proper  to  enable  him  to  perform 
the  duties  required  of  him  with  a  reasonable  degree  of  safety,  and 
he  was  not  required  under  the  law  while  engaged  in  the  capacity  of 
brakeman  to  inspect  the  cars  and  appliances  thereon  while  engaged 
in  the  discharge  of  his  duties  for  the  purpose  of  ascertaining  their 
condition."  This  charge  announced  a  correct  proposition  of  law  and 
taken  in  connection  with  the  entire  charge,  could  not,  as  appellant 
contends,  have  misled  the  jury.  Missouri,  K.  &  T.  Ry.  Co.  v.  Black- 
man,  32  Texas  Civ.  App.,  200;  St.  Louis  &  S.  P.  Ry.  Co.  v.  McClain, 
80  Texas,  97;  Texas  &  Pac.  Ry.  Co.  v.  O'Feil,  78  Texas,  488. 

In  this  connection  the  jury  were  instructed  as  follows:  "When  the 
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plaintiff  entered  tlie  sorvicos  of  the  defendant  company  as  brakenian, 
he  assumed  all  the  risks  and  dangers  ordinarily  incident  to  sucli 
employment,  but  he  did  not  assume  any  risks  arising  from  the  negli- 
gence of  the  defendant,  if  any  there  was,  unless  he  knew,  or  in  the 
ordinary  discharge  of  his  duty,  must  necessarily  have  known  of  such 
negligence  in  time  to  have  avoided  injury  thereby." 

3.     By  the  sixth  paragraph  the  jury  were  instructed  as  follows: 
"If  you  believe  from  the  evidence  that  plaintiff  was  on  a  car  of  the 
defendant  under  his  employment  as  a  brakeman,  and  if  you  believe 
from   the  evidence  that  the  brake-chain  on  said  car  was  connected 
to  the  brake  lever  thereon  by  means  of  a  clevis,  and  if  you  further 
believe  from  the  evidence  that  said  clevis  was  old,  cracked  and  par- 
tially broken,  and  that  plaintiff  attempted  to  set  the  brake  on  said 
car  and  said  clevis  broke,  and  if  you  further  believe  from  the  evi- 
dence  that   said   clevis   breaking,   if  you   find   it   did   break,   caused 
plaintiff  to  fall  from  said  car  and  that  he  was  thereby  injured   as 
alleged   in   his   petition,   and   if  you   further   believe   from   the    evi- 
dence  that   said   clevis   being   cracked   and   partially   broken,   if   you 
find  it  was  cracked  and  partially  broken,  caused  same  to  break,  if  you 
find  it  did  br^ak,  and  if  you  further  believe  from  the  evidence  that 
by  making  such  careful  and  proper  inspection  of  said  car  and  coup- 
ling  appliances   as   an   ordinarily   prudent  person   would   have   made 
under   the   same   or   similar   circumstances,   such   defective   condition 
of  said  clevis,  if  you  find  it  was  so  defective,  could  and  would  have 
been  discovered,  and  if  you  further  believe  from  the  evidence   that 
defendant  failed  to  make  such  careful  and  proper  inspection  of   the 
coupling  appliances  on  said  car  as  an  ordinarily  prudent  person  would 
have   made   under   the   same   or   similar   circumstances,    and   if    you 
further  believe  from  the  evidence   that  the  failure  on   the   part    of 
the  defendant  to  make  such  inspection  of  said   coupling  appliances 
as  above  stated,  if  you  find  it  did  so  fail,  constituted  negligence,  as 
this  term  has  been  hereinbefore   defined,   and   that  such   negligence, 
if  any,  was  the  direct  and  proximate  cause  of  plaintiff's  injury,  j'ou 
will  find  for  the  plaintiff,  and  assess  his  damages  under  other   in- 
structions given  you,  unless  you  find  for  defendant  under  other  in- 
structions given  you/* 

It  is  contended  that  this  charge  was  erroneous  in  failing  to  limit 
the  jury  in  their  consideration  of  defects  in  the  connection  between 
the  brake-chain  and  the  lever  to  the  particular  clevis  introduced  in 
evidence  as  the  one  which  formed  such  connection,  the  defects  of 
which  were  exhibited  to  the  jury.  Appellee  on  the  trial  produced 
a  piece  of  a  clevis.  He  testified  that  it  was  a  part  of  the  clevis 
which  was  involved  in  this  suit;  the  court  admitted  it  in  evidence 
as  such;  it  was  exhibited  to  the  jury  as  such,  and  appellee  was 
permitted   to   describe   the   appearance   of   the   defects   in   the   same. 

The  charge  could  only  have  had  reference  to  the  clevis  intro- 
duced in  evidence  and  the  jury  could  not  have  considered  it  as  re- 
lating to  any  other  clevis.  The  charge  announced  a  correct  propo- 
sition of  the  law  and,  taken  in  connection  with  the  seventh  para- 
graph, it  is  not  subject  to  the  criticism  made.     St.  Louis  &  S.   P. 
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Bv.  Co.  V.  McClain^  supra;  Host  v.  Missouri  Pac.  Ry.  Co.,  76  Texas, 
172. 

The  seventh  paragraph  is  as  follows :  "On  the  other  hand,  if,  from 
the  evidence,  you  do  not  believe  that  the  brake-chain  was  connected 
to  the  brake-lever  by  means  of  a  clevis;  or  if  you  do  believe  from 
the  evidence  that  the  brake-chain  was  so  connected,  but  you  do  not 
believe  from  the  evidence  that  the  clevis  was  old,  cracked  and  par- 
tially broken;  or  if  you  do  believe  from  the  evidence  that  such 
clevis  was  old,  cracked  and  partially  broken,  but  if  you  do  not  be- 
lieve from  the  evidence  that  such  defective  condition  of  said  clevis, 
if  you  find  it  was  so  defective,  would  have  been  discovered  by  a 
proper  inspection,  that  is,  such  an  inspection  as  an  ordinarily  pru- 
dent person  would  have  made  under  the  same  or  similar  circum- 
stances, then  in  either  of  these  events  you  will  find  for  the  defend- 
ant*' 

Again,  it  is  contended  that  said  sixth  paragraph  of  the  charge  is 
erroneous  in  that  it  places  upon  appellant  a  higher  degree  of  care 
in  making  inspections  than  the  law  requires  in  that  it  virtually  in- 
Btnicts  the  jury  that  if  an  absolutely  proper  inspection  would  have 
disclosed  the  defect  in  the  clevis,  yet  appellant  failed  to  make  such 
an  inspection,  it  would  be  liable,  whereas  the  law  requires  only  that 
appellant  should  make  such  an  inspection  as  a  person  of  ordinary 
care  would  have  made.  It  is  conceded  that  no  inspection  at  all  was 
made  of  the  car.  It  was  the  duty  of  the  railway  company  in  order 
to  excuse  itself  from  liability  resulting  from  a  defective  car,  to  see 
that  the  car  was  properly  inspected  by  a  competent  inspector.  South- 
ern K.  Ry.  Co.  v.  Sage,  99  Texas,  438.  The  charge  makes  it  the 
duty  of  appellant  to. make  such  careful  and  proper  inspection  of  the 
coupling  appliances  of  the  car  by  a  competent  inspector  as  an  or- 
dinarily prudent  person  would  have  made  under  the  same  or  similar 
circumsUmces.  The  charge  does  not  place  upon  appellant  a  higher 
degree  of  care  than  required  by  law. 

But  it  is  contended  that  the  seventh  paragraph  of  the  court's  charge, 
above  quoted,  was  erroneous  for  the  reason  that  the  clevis,  which  it  is 
claimed  caused  the  accident,  was  introduced  in  evidence,  and  appel- 
lant was  entitled  to  a  charge  to  the  effect  that  if,  in  the  exercise  of 
ordinary  care,  it  would  not  have  discovered  the  defect  in  this  clevis, 
or  if  after  discovering  it,  in  the  exercise  of  like  care,  it  would  have 
still  considered  the  clevis  safe  for  the  purpose  for  which  it  was  being 
used,  there  would  be  no  liability.  If  this  paragraph  is  erroneous  in 
the  particular  claimed,  then  the  error  is  one  of  omission  and  it  was 
the  duty  of  appellant  to  request  a  correct  charge  curing  the  defect 
and  having  failed  to  do  so  it  can  not  now  complain.  Barrett  v.  Feather- 
stone,  89  Texas,  572-3;  Wichita  Land  Co.  v.  State,  80  Texas,  687-8; 
Hargrave  v.  W.  U.  Tel.  Co.,  60  S.  W.,  689-90;  Rost  v.  Missouri 
Pac.  Co.,  supra. 

4.  Appellant  requested  a  special  charge  as  follows:  "If  you  be- 
lieve from  the  evidence  in- this  case  that  this  brake-chain  was  con- 
nected to  the  brake  lever  by  means  of  the  clevis,  a  portion  of  which 
was  exhibited  before  you,  and  that  such  clevis  was  defective,  yet 
Vol.  L.  Civil— 10. 
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if  you  further  believe  from  the  evidence  that  a  person  of  ordinary 
care  making  such  an  inspection  of  this  car  and  the  braking  appa- 
ratus thereon  as  a  person  of  ordinary  care  would  have  made  under 
the  same  or  similar  circumstances,  would  not  have  discovered  such 
defect,  or  upon  discovering  it,  would  have  considered  the  clevis  rea- 
sonably safe  for  the  purpose  for  which  it  was  to  be  used,  you  will 
return  a  verdict  for  the  defendant."  There  was  no  error  in  the  ac- 
tion of  the  court  in  refusing  this  charge.  It  was  incorrect  in  that 
it  wholly  ignored  the  question  of  the  competency  of  the  person  mak- 
ing such  inspection.  Southern  K.  By.  Co.  v.  Sage,  supra;  Houston 
&  T.  C.  By.  Co.  V.  Oram,  107  S.  W.,  74. 

5.  Appellant's  special  charges  Nos.  5  and  6,  the  refusal  of  which 
is  complained  of  in  the  sixth  and  seventh  assignments,  were  fairly 
embraced  in  the  court's  charge  and  hence  were  properly  refused. 

6.  Error  is  assigned  to  the  court's  refusal  of  appellant's  special 
charge  No.  2  as  follows:  ^^In  this  case  you  are  instructed  that  under 
the  laws  in  force  in  the  Indian  Territory  where  the  plaintiff  was 
injured,  plaintiff  and  the  car  inspectors  whose  duty  it  was  to  in- 
spect this  car  were  fellow  servants,  and  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  caused  to  be  injured  by  reason  of  the 
negligence  of  one  of  said  car  inspectors  in  failing  to  inspect  and  dis- 
cover the  defect  in  the  clevis  or  S  hook  which  fastened  the  chain  to 
the  brake  lever,  or  in  failing  to  properly  remedy  said  defect,  or  in 
some  other  respect,  such  would  be  negligence  of  plaintiff's  fellow 
servants,  and  you  will  return  a  verdict  for  the  defendant." 

As  stated,  it  was  the  duty  of  the  appellant  to  see  that  the  car 
and  its  braking  appliances  were  properly  inspected.  If  appellant  dele- 
gated this  duty  to  one  of  its  employes  such  employe  in  making  the 
inspection  would  be  a  vice-principal  and  not  a  fellow  servant.  Miss- 
ouri, K.  &  T.  By.  Co.  V.  Keefe,  84  S.  W.,  679;  Chicago,  B.  I.  &  P. 
By.  Co.  V.  Birk,  99  S.  W.,  753. 

7.  C.  C.  Peterson,  a  witness  for  plaintiff,  was  permitted  to  testi- 
fy on  direct  examination,  in  substance,  that  the  proper,  usual  and 
customary  manner  of  inspecting  brakes  on  the  Missouri,  Kansas  & 
Texas  System  is  to  look  around  to  see  that  the  brake  in  every  way, 
the  brakebeams,  shoes  and  everything  are  each  in  its  proper  place, 
then  go  on  top  of  the  car  and  set  the  brake  to  find  out  if  the  brake 
is  in  good  shape.  The  objection  to  this  testimony  was  that  the 
same  was  immaterial  and  irrelevant  and  witness  was  not  shown  to 
be  connected  with  appellant  since  prior  to  the  accident.  The  wit- 
ness testified  that  he  had  worked  for  appellant  as  car  inspector  for 
over  twenty-five  years;  was  familiar  with  the  usual  and  customary 
manner  of  inspecting  cars  on  the  Missouri,  Kansas  &  Texas  System. 
There  was  no  error  in  admitting  the  testimony. 

The  twelfth  assignment  can  not  be  considered.  It  involves  five 
different  propositions  and  it  is  not  followed  by  propositions  of  law 
or  with  a  statement  from  the  record  as  the  rules  require.  Bules 
24-30-31,  94  Texas,  660 ;  House  v.  Brown,  21  Texas  Civ.  App.,  576 ; 
By.  Co.  V.  Hendricks,  decided  at  the  present  term  of  this  court; 
Cooper  V.  Lee,  1  Texas  Civ.  App.,  9;  Scanlon  v.  Galveston,  H.  &  S. 
A.  By.  Co.,  45  Texas  Civ.  App.,  345. 
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No   reversible   error   having   been   pointed   out   in   the   record   the 
judgment  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 


St.  Louis  Southvitestebn  Railway  Company  of  Texas  v. 

Henbietta  Johnson. 

Decided  April  4,   I90S. 

L^PerMnal  InJurieB — ^Kinor— Intelllgenoe — Charge— Burden  of  Proof. 

In  a  suit  by  a  minor  for  damages  for  personal  injuries  the  court  cliarged 
the  jury  as  follows:  "The  plaintiff,  being  a  minor,  is  not  presumed  to  possess 
the  judgment  and  discretion  of  an  adult,  buti  it  is  a  question  for  you,  under  the 
eridence,  as  to  what  degree  of  judgment  and  discretion  he  had.  It  was  his  duty 
to  exercise  whatever  judgment  and  discretion  he  had."  Held,  not  subject  to  the 
objection  that  it  put  the  burden  on  the  defendant  to  prove  that  the  plaintiff  was 
possessed  of  sufficient  judgment  and  discretion  to  be  held  responsible  for  his 
act  and  chargeable  with  contributory  negligence. 

1— Same— Xaster  and  Servant — ^Dnty  of  Master  to  Warn  of  Danger — Charge. 

In  a  suit  by  a  minor  for  damages  for  personal  injuries  received  while  at- 
tempting to  recover  a  barrel  which  was  about  to  roll  under  a  moving  train,  it 
was  error  for  the  court  to  charge  the  jury  that  the  master  would  be  liable  if  it 
failed  to  warn  the  plaintiff  of  the  danger  of  such  an  act,  since  it  did  not  appear 
from  the  evidence  that  such  a  contingency  could  have  been  anticipated  or  tore- 
Been,  nor  that  there  was  time  for  tlie  defendant  to  give  warning  after  the  plain- 
tiff started  to  recover  the  barrel.  It  was  a  question  for  the  jury  whether  or 
not,  under  all  the  circumstances,  he  should  have  been  warned  of  the  danger  of 
loading  and  unloading  freight  from  a  train,  and  whether,  if  he  had  been  warned, 
he  would  have  attempted  to  recover  the  barrel. 

8.— Same — ^Damagei — ^Future  Pain — Charge. 

In  the  absence  of  evidence  that  the  plaintiff  will  suffer  future  pain  from 
personal  injuries  received,  it  is  error  to  charge  the  jury  to  consider  the  same 
in  a  suit  for  personal  injuries. 

4.— Same— Minor — ^Deaf  Xnte. 

In  a  suit  for  personal  injuries,  the  evidence  being  sufficient  to  raise  the 
issue  whether  or  not  the  plaintiff,  who  was  a  minor  and  also  a  deaf  mute,  had 
sufficient  intelligence  to  comprehend  the  danger  in  loading  and  unloading  freight 
from  a  railroad  train,  it  would  have  been  proper  for  the  court  to  charge  the 
jury  that  it  was  the  duty  of  tlie  defendant  to  warn  the  plaintiff  of  the  danger 
of  being  about  its  freight  trains,  and  to  have  exercised  ordinary  care  to  prevent 
him  from  assisting  in  loading  and  unloading  freight,  and  if  the  defendant  failed 
to  perform  this  duty,  and  such  failure  was  negligence  and  the  proximate  cause 
of  the  injury,  the  defendant  would  be  liable. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below 
before  Hon.  L.  B.  Cobb. 

E.  B,  Perkins,  Daniel  Upthegrove  and  Frost  &  Neblett,  for  appel- 
lant.— ^The  charge  of  the  court  complained  of  is  material  and  re- 
versible error,  because  it  puts  the  burden  on  the  defendant  to  prove 
that  the  plaintiff,  (the  minor,  George  Henderson)  was  possessed  of 
sufficient  judgment  and  discretion  to  be  held  responsible  for  his  act 
and  chargeable  with  contributory  negligence  in  attempting  to  prevent 
the  barrel  from  rolling  under  the  moving  train,   or  in   attempting 
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to  rescue  the  same  from  under  the  train,  that  is,  in  doing  the  act 
wliich  resulted  in  his  injury.  St.  Louis  S.  W.  By.  Co.  v.  Shiflet, 
94  Texas,  136;  Cockrell  v.  T.  &  N.  0.  Ry.  Co.,  82  S.  W.,  531; 
Tucker  v.  National  Loan  Assn.,  35  Texas  Civ.  App.,  474. 

The  charge  complained  of  is  material  and  reversible  error,  because 
there  is  no  evidence  which  shows  that  it  was  the  duty  of  appellant 
to  have  instructed  or  advised  the  plaintiff  as  to  the  risk  and  dan- 
ger involved  in  the  act  of  attempting  to  prevent  the  barrel  from 
going  under  the  moving  train,  or  to  remove  the  same  from  under 
the  train,  the  act  being  one  which  could  not  reasonably  have  been 
foreseen,  and  when  seen  there  was  no  time  for  advice  or  instruction. 
St.  Louis  S.  W.  Ry.  Co.  v.  Pope,  98  Texas,  535;  Murphy  v.  Gal- 
veston, H.  &  N.  Ry.  Co.,  16  Texas  Ct.  Rep.,  606;  St.  Ix)uis  S.  W. 
Ry.  Co.  V.  Spivey,  97  Texas,  143;  Murphy  v.  Ry.  Co.,  16  Texas  Ct. 
Rep.,  612;  Texas  &  Pac.  Ry.  Co.  v.  Bigham,  90  Texas,  226;  Brush 
Light  &  Power  Co.  v.  Lefever,  93  Texas,  607;  Dullnig  v.  Duerler 
Mfg.  Co.,  87  S.  W.,  332;  McKee  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
13  L.  R.  A.,  817. 

Richard  Mays,  for  appellee. — Plaintiff  being  an  employee  of  de- 
fendant, and  to  its  knowledge  being  a  minor  and  a  deaf  mute,  and 
without  experience  and  knowledge  of  the  danger  of  his  employment, 
was  not  presumed  to  possess  the  judgment  and  discretion  of  an 
adult,  and  in  the  absence  of  instructions  and  warning  as  to  the  dan- 
ger of  the  services  at  which  the  plaintiff  was  directed  to  engage, 
defendant  would  be  liable  as  a  matter  of  law,  unless  defendant  proved 
that  plaintiff  had  suflBcient  knowledge  and  discretion  to  know  and 
comprehend  the  danger,  open  as  well  as  hidden,  involved  in  his  work. 
Texas  &  Pac.  Ry.  Co.  v.  Brick,  83  Texas,  598;  White  v.  Water 
Works  Co.,  9  Texas  Civ.  App.,  470;  Missouri,  K.  &  T.  Ry.  v.  Smith, 
45  Texas  Civ.  App.,  128;  Missouri,  K.  &  T.  Ry.  Co.  v.  Evans,  16 
Texas  Civ.  App.,  71 ;  Raglev  Lumber  Co.  v.  Goldsmith,  66  S.  W., 
681. 

It  was  a  question  for  the  jury  to  determine  as  to  the  judgment  and 
discretion  of  the  plaintiff.  The  evidence  supports  the  finding  of 
the  jury  to  the  effect,  that  though  an  employee  of  defendant,  he 
was  not  instructed  as  to  the  danger  and  hazard  of  the  service,  and 
that  by  reason  of  his  age  and  infirmity  he  did  not  have  sufficient  in- 
telligence and  discretion  or  experience  to  understand  the  danger 
which  resulted  in  his  injury.  Greenville  Cotton  Oil  Co.  v.  Harkey, 
20  Texas  Civ.  App.,  225;  Texas  &  Pac.  'Ry.  Co.  v.  Brick,  83  Texas, 
602;  Waxahachie  Cotton  Oil  Co.  v.  McLain,  27  Texas  Civ.  App., 
334;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jones,  76  Texas,  350;  International 
&  G.  K  Ry.  Co.  V.  Hinzie,  82  Texas,  623. 

Plaintiff  being  a  minor  afflicted  with  an  infirmity,  and  without  ex- 
perience or  discretion  in  being  around  and  on  freight  trains  while 
being  loaded  and  unloaded,  which  was  known  to  defendant,  it  was 
the  duty  of  defendant's  servants  to  advise  and  instruct  him  with 
reference  to  the  dangers  of  bis  employment,  and  the  failure  so  to  do 
renders  defendant  liable.    Missouri,  K.  &  T.  Ry.  v.  Smith,  45  Texas 
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Civ.   App.,    128;    Greenville    Cotton    Oil    Co.    v.    Harkey,    20    Texas 
Civ.  App.,  225;  Texas  &  Pae.  By.  Co.  v.  Brick,  83  Texas,  598. 

Whether  the  act  of  plaintiff  in  undertaking  to  protect  his  em- 
ployers' property  from  being  mashed  to  pieces  by  the  train  if  the 
occasion  should  arise,  and  the  consequent  danger,  could  have  been 
foreseen  and  guarded  against  by  the  employer,  was  a  question  to  be 
determined  by  the  jury  under  all  the  circumstances.  Bailey,  Master 
&  Servant,  sec.  3530  et.  seq. ;  4  Thompson  on  Xeg.,  sec.  3748;  Texas 
&  Pac.  By.  Co.  v.  Hurless,  1  W.  &  W.,  p.  307;  Lalor  v.  Chicago, 
B.  &  Q.  Ey.  Co.,  52  111.,  401. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  on  the 
2l8t  day  of  December,  1906,  by  Henrietta  Johnson  as  the  next  friend 
of  her  minor  son,  George  Henderson,  against  the  St.  Louis  South- 
western Bailway  Company  of  Texas.  The  object  of  the  suit  is  to 
recover  damages  in  the  alleged  sum  of  $5,000  for  the  alleged  negli- 
gence of  said  railway  company  on  tlie  18th  day  of  May,  1906,  through 
which  negligence  three  of  the  fingers  of  tlie  minor,  George  Henderson, 
were  severely  mashed  by  one  of  the  freiglit  trains  of  appellant  coming 
in  contact  with  a  barrel  which  the  said  Henderson  was  attempting  to 
rescue  or  take  from  under  a  moving  train.  The  suit  was  tried  in 
May,  1907,  and  resulted  in  a  judgment  in  favor  of  the  appellee  in 
the  sum  of  $850. 

At  the  time  of  the  accident  George  Henderson  was  eighteen  years 
old  and  a  deaf  mute.  It  was  claimed  that  said  Henderson  was  in 
the  employ  of  the  defendant  company  without  the  consent  of  his 
mother,  he  having  no  father;  that  defendant  company  failed  to 
instruct  him  as  to  the  dangers  of  the  employment,  and  that  the  agents 
and  servants  of  the  company  invited  him  to  engage  in  employment 
with  the  company,  and  that  while  engaged  in  such  employment,  and 
while  in  the  discharge  of  his  duty,  that  a  barrel,  that  was  being 
loaded  as  freight,  fell  from  the  trucks  or  off  the  platform  and  was 
rolling  under  the  car;  that  the  servants  of  said  defendant  company 
instructed  the  said  Henderson  to  catch  the  same,  and  in  performing 
that  duty,  not  knowing  the  danger  of  the  act,  his  hand  was  caught 
between  the  barrel  and  the  car,  which  was  in  motion,  and  the  in- 
juries complained  of  were  inflicted. 

The  defendant,  among  other  defenses,  pleaded  contributory  negli- 
gence. 

Opinion. — 1.  The  trial  court,  among  other  matters,  instructed  the 
jury  as  follows:  "The  plaintiff  being  a  minor  is  not  presumed  to 
possess  the  judgment  and  discretion  of  an  adult,  but  it  is  a  question 
for  you  under  the  evidence  as  to  what  degree  of  judgment  and  dis- 
cretion he  had.  It  was  his  duty  to  exercise  whatever  judgment  and 
discretion  he  possessed.'' 

It  is  insisted  that  this  charge  puts  the  burden  on  the  defendant 
to  prove  that  the  plaintiff,  (the  minor,  George  Henderson)  was  pos- 
sessed of  sufficient  judgment  and  discretion  to  be  held  responsible 
for  his  act  and  chargeable  with  contributory  negligence  in  attempting 
to  prevent  the  barrel  from  rolling  under  the  moving  train,  or  in  at- 
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tempting  to  rescue  the  same  from  under  the  train,  that  is,  in  doing 
the  act  which  resulted  in  his  injury;  and  that  for  this  reason  the 
charge  is  erroneous. 

The  injury  occurred  in  the  town  of  Dawson.  The  boy  and  his 
mother  had  lived  in  the  town  some  ten  years,  or  longer.  He  was 
eighteen  years  old  at  the  time  the  injury  occurred.  He  was  a  deaf 
mute.  There  is  but  little  controversy  as  to  the  manner  in  which 
the  injury  occurred.  It  seems  that  one  car  had  been  unloaded  at 
Dawson.  The  train  was  then  moved  up  about  one  car's  length  for 
the  purpose  of  loading  freight  into  the  car  from  the  depot.  A 
lot  of  empty  oil  barrels  were  to  be  loaded,  and  the  barrels  were  rolled 
out  of  the  freight  house  on  to  the  platform  to  be  put  into  the  car. 
George  Henderson,  it  seems,  assisted  in  this  work.  One  of  the  bar- 
rels dropped  off  the  platform  and  rolled  towards  the  car  which  was 
in  motion,  moving  about  two  miles  per  hour.  George  Henderson, 
without  instructions  or  request  ran  after  the  barrel  and  attempted 
to  take  it  from  under  the  car,  and  in  doing  this  his  left  hand  was 
caught  between  the  chime  of  the  barrel  and  the  sill  of  the  moving 
car,  and  mashed.  Various  witnesses  testified  to  the  capacity  and  in- 
telligence of  the  boy.  Prior  to  his  injury  he  had  been  around  the 
depot  at  work.  Henrietta  Johnson,  his  mother,  says  that  he  has 
good  sense,  but  not  the  sense  of  one  that  can  hear.  That  he  didn't 
always  understand  all  that  he  saw.  If  he  saw  a  train  coming  a  cer- 
tain way  he  would  understand  it  and  know  it  was  on  wheels  and  the 
wheels  were  on  rails,  and  that  if  he  was  in  the  center  of  the  track 
he  would  have  enough  sense  to  get  out  of  the  way.  He  worked  at 
the  oil  mill  about  three  days  in  the  spring  before  he  was  hurt.  His 
mother  objected  to  his  working  around  the  depot. 

The  fact  that  George  Henderson  was  a  minor  did  not  exempt 
him  from  the  results  of  his  own  negligence  if,  under  the  facts,  he 
was  negligent  in  attempting  to  rescue  the  barrel  from  under  the 
train.  He  had  arrived  at  an  age  that  the  law  will  presume  he  was 
capable  of  exercising  some  judgment  and  discretion  and  some  care 
for  his  own  safety;  and  this  required  of  him  the  exercise  of  or- 
dinary care.  This  does  not  necessarily  mean  the  ordinary  and  rea- 
sonable care  required  of  an  adult,  but  the  ordinary  and  reasonable 
care  which  ought  to  be  expected  of  a  person  of  his  age,  knowledge, 
experience  and  capacity.  (1  Thompson's  Com.  Law,  Neg.  sec.  308.) 
George  Henderson  was  eighteen  years  of  age  when  injured,  had 
attended  the  deaf  and  dumb  school  at  Austin,  and  had  learned  the 
deaf  and  dumb  language,  and  to  write.  He  had  worked  around  the 
depot  for  about  three  months,  during  which  time  he  had  assisted 
in  loading  and  unloading  freight.  The  law  imposed  upon  him  the 
duty  of  exercising  such  care  as  was  reasonably  to  be  expected  of  a 
minor  of  his  age,  knowledge,  experience  and  capacity. 

The  charge  did  not  place  the  burden  on  defendant  to  prove  that 
George  Henderson  was  possesed  of  sufficient  judgment  and  discretion 
to  be  held  chargeable  with  contributory  negligence.  It  did  instract 
the  jury  that  being  a  minor  he  is  not  presumed  to  possess  the  judg- 
ment and  discretion  of  an  adult,  and  such  is  the  law. 

2.    In  the  third  paragraph  of  the  charge  the  jury  were  instructed 
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as  follows:  ''If  you  believe  from  the  evidence  that  the  plaintiff  was 
employed  by  any  authorized  agent  of  defendant  to  load  or  unload 
freight  at  Dawson^  that  while  so  engaged^  and  as  in  the  line  of  the 
employment,  he  undertook  to  remove  an  oil  barrel  that  had  rolled  or 
was  rolling  to  or  under  the  car,  from  under  the  car,  or  prevent  it 
going  under  the  car,  and  consequently  got  his  hand  mutilated;  and 
further  believe  that  plaintiff  was  ignorant  of  the  risk  incident  to 
such  undertaking,  and  was  by  reason  of  his  youth  and  infirmity  in- 
capable of  appreciation  of  such  risk,  and  that  defendant's  servants 
neglected  to  advise  or  instruct  him  as  to  the  risk  and  danger  of  the 
act,  and  that  by  reason  of  such  neglect  the  plaintiff  committed  the 
said  act  by  which  he  received  his  injury,  then  you  should  find  for 
the  plaintiff.*' 

Complaint  is  made  that  this  charge  is  erroneous  because  it  makes, 
and  80  instructs  the  jury,  the  failure  on  the  part  of  appellant's  ser- 
vants to  instruct  the  minor,  George  Henderson,  as  to  the  risk  and 
danger  of  the  act  of  attempting  to  remove  the  barrel  from  under  the 
moving  train,  or  prevent  it  from  going  under  the  car,  negligence  as 
a  matter  of  law.  If  the  plaintiff,  by  reason  of  his  age,  inexperience 
and  infirmity,  was  incapable  of  appreciating  the  risk  and  danger 
of  loading  and  unloading  freight  on  and  from  a  train,  it  was  the 
duty  of  defendant  to  have  warned  him  of  the  same,  and  especially  of 
doing  so  while  the  train  was  in  n^otion,  and  if  it  failed  to  do  so  and 
such  failure  proximately  caused  his  injuries  he  could  recover.  The 
evidence  fails  to  show  that  such  act  could  have  been  anticipated  or 
foreseen,  and  further  shows  that  defendant  could  not  have  warned 
plaintiff  after  he  started  to  catch  the  barrel.  We  do  not  think  de- 
fendant was,  under  flie  evidence,  required  to  warn  plaintiff  of  the 
risk  and  danger  of  this  particular  act  of  attempting  to  rescue  a 
barrel  rolling  under  ja  moving  train,  but  if  by  reason  of  his  youth, 
inexperience  and  infirmity  he  was  incapable  of  appreciating  the  risk 
and  danger  of  loading  and  unloading  freight  upon  and  from  a 
train  and  should  have  been  warned  of  the  same,  it  was  for  the  jury 
to  determine  whether  the  act  of  attempting  to  rescue  the  barrel  was 
incidental  to  such  duties,  and  whether  if  he  had  been  warned  of  the 
risk  and  danger  of  loading  and  unloading  freight  on  and  from  a 
train  on  the  track,  he  would  have  performed  the  act  of  attempting 
to  rescue  the  barrel. 

We  conclude  that  this  paragraph  of  the  charge  was  erroneous  in 
requiring  the  defendant  to  have  warned  plaintiff  of  the  risk  and  dan- 
ger of  the  particular  act  of  attempting  to  rescue  the  barrel. 

3.  The  court's  charge  on  the  measure  of  damages  is  complained 
of  as  erroneous.  The  paragraph  complained  of  is  as  follows:  "If 
you  find  for  plaintiff  you  will  allow  him  such  sum  as  you  believe  he 
ought  to  have  for  the  pain  and  suffering  resulting  and  to  result  from 
his  wound,  and  for  the  loss  in  capacity  to  earn  money  from  and 
after  the  attainment  of  his  majority  by  reason  of  the  injury  to  his 
hand  as  you  find  from  the  evidence,  and  pecuniary  loss,  if  any,  in 
the  deprivation,  if  any,  of  the  use  of  his  fingers  in  talking  in  the 
deaf  and  dumb  code.'' 

It  is  contended  that  this  charge  is  erroneous  in  that,  it  instructs 
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the  jury  to  allow  the  plaintiff  damages  for  future  pain  and  suffer- 
ing, when  there  is  no  evidence  in  the  record  which  shows  there  will 
be  any  pain  or  suffering  in  the  future  resulting  from  the  wound. 
This  contention  must  be  sustained.  The  evidence  is  that  at  the  end 
of  two  months  the  wound  to  plaintiff's  hand  had  entirely  healed. 
There  is  no  evidence  tending  to  show  that  the  injuries  to  the  fingers 
and  hand  will  produce  future  pain  and  suffering.  The  charge  au- 
thorizes a  recovery  for  pain  and  suffering  to  result  from  the  wound. 
This  was  error. 

One  of  the  controverted  issues  upon  the  trial  was,  whether  George 
Henderson,  when  injured,  was  in  the  employ  of  appellant.  The  evi- 
dence was  conflicting  on  the  issue.  In  this  condition  of  the  evidence 
the  plaintiff  requested  a  special  charge  as  follows:  "Gentlemen  of 
the  Jury:  You  are  charged  that  if  you  believe  that  the  said  George, 
was  not  employed  at  the  time  by  defendant,  but  that  the  employes 
of  defendant,  allowed  and  permitted  said  George  to  be  in  and  remain 
around  the  depot  and  engage  in  work  for  defendant,  and  permitted 
him  to  be  upon  the  trains  of  said  defendant,  and  upon  the  freight 
train  at  the  time  he  was  hurt,  and  knew  of  the  infirmities  of  the 
said  George,  and  that  he  was  inexperienced  and  unaware  of  the  dan- 
ger connected  with  said  service,  then  it  was  the  duty  of  said  em- 
ployes to  prevent  said  George  from  engaging  in  said  service,  and  from 
being  around  said  freight  train,  and  for  the  failure  so  to  do,  if  the 
proximate  cause  of  said  George's  injuries,  the  plaintiffs  would  be  en- 
titled to  recover.*' 

The  court  refused  the  charge  and  appellee  has  cross-assigned  error 
to  his  action,  and  asks  that  the  same  be  passed  upon,  in  the  event 
we  reverse  the  judgment.  The  plaintiff  was  a  minor  and  deaf 
mute,  and  there  is  evidence  sufficient  to  raise  the  issue  that  he  was 
so  lacking  in  judgment,  knowledge  and  experience  that  he  did  not 
comprehend  the  danger  in  loading  and  unloading  freight  and  being 
around  a  moving  train,  and  that  the  defendants'  agent  at  Dawson  was 
aware  of  these  facts.  If  these  facts  are  true  and  defendant  failed 
to  warn  him  of  tlie  danger  and  permitted  him  to  engage  in  the  work 
of  loading  and  unloading  freight  upon  and  from  its  trains,  then  it 
was  the  duty  of  defendant  to  exercise  ordinary  care  to  prevent  him 
from  doing  so,  and  if  it  failed  in  this  respect,  and  such  failure  was 
negligence,  and  plaintiff  was  injured  as  the  proximate  result  of  such 
negligence,  we  think  he  could  recover.  In  such  case,  however,  the 
plaintiff  would  be  chargeable  with  contributory  negligence  if  he 
failed  to  exercise  such  care  for  his  safety  as  was  reasonably  to  be 
expected  of  a  minor  of  his  age,  capacity  and  experience.  It  would 
have  been  proper  to  have  given  a  charge  submitting  this  phase  of 
the  case. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Xavier  Byan  v.  T.  S.  Teaoue  bt  al. 

Decided  Apri]   7,   1008. 

1.— Practice— Findings  of  Law  and  Tact. 

Our  statute  makes  no  provision  for  the  preparing  and  filing  of  conclusions 
of  law  and  fact  by  the  trial  judge  when  a  case  is  tried  before  a  jury,  and  conse- 
quently they  cannot  be  consider^  in  such  case. 

8.— Appeal — ^Practice. 

An  assignment  of  error  not  followed  by  a  statement  from  the  record  will 
not  be  considered  on  appeal. 

S.— Same — ^Assignment  of  Error. 

An  assignment  of  error  as  follows:  "The  court  erred  in  overruling  de- 
fendant's special  demurrers  to  plaintiff's  amended  petition/'  is  too  general  to 
require  consideration,  although  followed  by  propositions  intended  to  point  out 
the  supposed  defects.    Such  an  assignment  cannot  be  helped  by  propositions. 

4.— Trial  of  the  Bight  of  Property — ^Pleading — ^Praetice — ^BiU  of  Beview. 

In  a  suit  for  the  trial  of  tlie  right  of  property,  a  new  trial  having  been 
granted  after  the  term  upon  bill  of  review,  no  pleading  on  the  part  of  tlie 
claimant  is  required  to  raise  the  issue  as  to  the  value  of  the  property  involved. 
Such  issue  is  necessarily  involved.  The  value  fixed  by  the  sheriff  in  taking  the 
claimant's  bond  is  not  conclusive. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

J.  D.  Martin,  for  appellant. 

W.  H.  Davidson  and  John  L.  Little,  for  appellees. 

REESE,  Associate  Justice. — This  was  a  suit  in  the  nature  of  a 
bill  of  review,  or  a  petition  for  new  trial  filed  after  the  term  at  which 
the  original  judgment  was  rendered.  The  original  suit  was  one  for 
the  trial  of  the  right  of  property  in  which  judgment  was  rendered 
on  October  23,  1906,  in  the  District  Court  of  Hardin  County.  Teague 
was  the  claimant  of  the  property.  Ryan  appears  to  have  been  plain- 
tiff in  execution.  This  suit  to  set  aside  tlio  aforesaid  judgment  and 
retry  the  case  was  filed  after  the  expiration  of  the^  term.  The  cause 
was  tried  with  a  jury  and  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  Ryan  for  the  value  of  the  property  assessed  by  the 
jury  at  $600.     From  this  judgment  Ryan  apj^eals. 

There  is  no  statement  of  facts  nor  bills  of  exceptions  in  the  re- 
cord. There  is  in  the  record  what  is  denominated  the  court's  con- 
clusions of  law  and  fact,  prepared  and  filed  upon  request  of  appel- 
lant. The  law  makes  no  provision  for  such  a  proceeding  in  a  jury 
case,  and  they  can  not  be  given  the  force  and  effect  of  such  conclu- 
sions properly  filed  under  the  statute.  (City  of  Houston  v.  Kapner, 
48  Texas  Civ.  App.,  607.) 

The  first  assignment  of  error  can  not  be  considered  for  the  rea- 
son that  it  is  not  followed  by  any  statement,  or  anything  in  the  na- 
ture of  a  statement  from  the  record,  of  the  matters  relating  to  the 
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question  presented  by  the  assignment.  The  assignment,  however,  pre- 
sents the  question  of  the  sufficiency  of  the  petition  upon  general 
demurrer,  and  we  have  examined  it  for  that  purpose.  The  petition 
presents  a  good  cause  of  action  and  is  not  subject  to  general  de- 
murrer. 

The  second  assignment  of  error  is  as  follows:  *The  court  erred 
in  overruling  defendant's  special  demurrers  to  plaintiffs  second  amend- 
ed original  petition."  Under  this  assignment  appellant  presents  eight 
separate  and  distinct  special  exceptions,  in  the  form  of  propositions 
under  the  assignment.  Each  proposition  presents  a  distinct  ground 
of  objection  to  the  petition  and  there  is  thus  attempted  to  be  em- 
braced in  one  assignment  eight  separate  and  distinct  errors  in  the 
ruling  complained  of.  The  assignment  itself  is  too  general,  and  can 
not  be  helped  by  the  propositions.  (Robinson  v.  Moore,  1  Texas 
Civ.  App.,  93;  Galbraith  v.  Townsend,  1  Texas  Civ.  App.,  447.) 
An  additional  objection  is  that  there  is  no  statement  from  the  record 
as  required  by  Bule  31.     The  assignment  will  not  be  considered. 

We  can  not  say  that  there  was  error  in  setting  aside  the  former 
judgment  and  reopening  the  case,  and  in  submitting  to  the  jury  the 
issue  as  to  the  value  of  the  property,  as  is  attempted  to  be  set  out 
in  the  third  and  fourth  assignments  of  error  and  the  propositions 
thereunder.  Many  grounds  were  set  up  in  the  petition  for  setting 
aside  the  former  judgment.  The  court  in  its  conclusions  of  law,  if 
any  consideration  can  be  given  thereto,  finds  "that  plaintiffs  are  not 
entitled  to  have  the  judgment  in  cause  No.  1315  reopened  on  the 
ground  of  fraud.  But  under  all  the  circumstances  in  evidence  I 
find  that  upon  other  grounds  the  said  cause  should  have  been  re- 
opened and  was  by  the  court  allowed  to  be  reopened  and  the  whole 
case  heard  together."  It  is  not  made  to  appear  that  this  was  error. 
If  the  conclusions  can  not  be  considered  for  any  purpose,  every 
fact  necessary  to  support  the  judgment  must  be  presumed  to  have 
been  established.  The  case  having  been  reopened  and  a  new  trial  had, 
the  issue  of  the  value  of  the  property  was  necessarily  involved  with- 
out any  special  averments  in  the  petition  of  the  claimant  on  that 
point.  The  court  instructed  the  jury  in  effect  to  find  for  appellant 
on  the  issue  of  the  right  to  the  property,  and  directed  them  to 
return  a  verdict  for  him  for  the  value  as  found  by  them.  The  amount 
found  was  much  less  than  that  found  by  the  previous  judgment  and 
less  than  the  amount  fixed  by  the  sheriff  in  the  claimant's  bond. 
This  seems  to  be  the  burden  of  appellant's  complaint.  The  former 
judgment  having  been  properly  set  aside  it  was  proper  to  submit  to 
the  jury  upon  this  trial  the  issue  as  to  the  value  of  the  property. 
The  value  established  upon  the  former  trial  was,  of  course,  out  of 
the  case,  and  the  value  fixed  by  the  sheriff  in  taking  the  claimant's 
bond  was  not  conclusive.  (Linn  v.  Wright,  18  Texas,  341.)  This 
disposes  of  the  third,  fourth,  fifth  and  sixth  assignments  of  error 
which  w^e  overrule. 

The  seventh  assignment  is  as  follows:  "The  court  erred  in  over- 
ruling defendant's  motion  for  new  trial.'*  The  assignment  is  too 
general  and  will  not  be  considered.  It  is  followed  by  way  of  propo- 
sition, by  a  reference  to  a  preceding  proposition  that  "before  a  judg- 
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ment  can  be  reopened,  either  in  whole  or  in  part,  the  party  seeking 
it  must  oflfer  to  pay  and  make  a  tender  of  the  amount  justly  due." 
The  proposition  has  no  application  to  this  case. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


A.  Parriss  et  al.  v.  C.  L.  Hughes. 

Decided   April   8,    1908. 

1.— Homestead — ^Agreement  to  SeU — Speciilo  Performance. 

A  written  contract  by  a  single  man  to  convey  his  land  is  valid  as  against 
the  homestead  rights  of  a  wife  marrying  him  after  the  contract  but  before  con- 
veyance. The  purchaser  may  have  decree  of  specific  performance  against  the 
husband  in  an  action  therefor,  joining  the  wife  as  defendant  and  concluding  the 
homestead  claim  of  both  defendants  by  the  decree. 

2.— Same — Notice — ^Record  of  Title. 

The  wife,  it  seems,  acquires  no  homestead  rights  which  would  preclude  the 
enforcement  of  an  unrecorded  contract  made  by  the  husband  before  marriage 
for  the  sale  of  his  land  to  another,  though  she  had  no  notice  thereof. 

Appeal  from  the  District  Court  of  Travis  County,  53d  District. 
Tried  below  before  Hon.  George  Calhoun. 

Z.  T.  Fulmore,  for  appellants. — Equity  will  not  decree  specific 
performance  of  a  contract  by  one  who  was  not  a  party  to  the  con- 
tract, nor  to  compel  the  wife  against  her  consent  to  convey  away 
the  homestead.  Jones  v.  Goff,  70  Texas,  572;  Brewer  v.  Wall,  23 
Texas,  585;  Allison  v.  Schilling,  27  Texas,  465;  Story's  Equity  Juris- 
prudence, sees.  718,  733;  Pomeroys  Equity,  sees.  744,  718;  Owens 
V.  McXally,  33  L.  R.  A.,  367 ;  Gall  v.  Gall,  19  N.  Y.  Supp.,  332. 

The  court  erred  in  holding  as  a  matter  of  law  that  the  written 
contract  in  this  case,  dated  Nov.  5,  1906,  to  convey  real  and  per- 
sonal property,  of  which  defendant  Emily  Parriss  prior  to  her  mar- 
riage to  A.  Parriss  had  no  notice,  defeated  her  homestead  claim, 
said  contract  not  having  been  recorded  and  said  Emily  Parriss  hav- 
ing no  notice  whatever  of  the  same. 

Sandbo  &  Shelton,  for  appellee. — The  wife  acquires  a  homestead 
right  in  the  separate  property  of  her  husband  subject  to  all  of  the 
equities  and  legal  incumbrances  thereon  at  the  time  the  said  home- 
stead is  sought  to  be  acquired;  and  she  can  not  question  the  right 
of  her  husband  to  renounce,  sell,  or  dispose  of  said  lands  in  order 
to  settle  or  dispose  of  such   conditions  or  contingencies.     White   v. 
Sheppard,   16   Texas,   172;   Betts   &  Bean   v.   Scott,   37   Texas,   65; 
Mabray  v.   Harrison,  44  Texas,  294;  Clements  v.  Lacey,   51   Texas, 
160;  De  Bruhl  v.  Maas,  54  Texas,  474;  Brooks  v.  Young,  60  Texas, 
36;  Wheatley  v.  Griffin,  60  Texas,  212;  Morris  v.  Geisecke,  60  Texas, 
635. 

A  party  may  not  by  his  own  act  place  himself  in  position  to  make 
illegal  a  legal  contract  that  he  has  entered  into.     Same  authorities. 
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KEY,  Associate  Justice. — G.  L.  Hughes  brought  this  suit  against 
A  Parriss  and  his  wife  upon  a  written  contract  for  the  conveyance  of 
a  tract  of  land  and  certain  personal  property. 

The  defendants^  in  addition  to  exceptions  and  a  general  denial, 
pleaded  homestead  rights  in  the  land. 

The  trial  court  held  against  the  plea  of  homestead,  and  held  that 
the  plaintiff  was  entitled  to  recover,  and  rendered  judgment  for 
him  for  the  land,  conditioned  upon  his  paying  into  the  registry  of 
the  court  $2500,  and  executing  five  promissory  notes  for  $500  each, 
payable  to  the  defendant  A.  Parriss,  and  in  accordance  with  the  con- 
tract between  them.  The  defendants  have  appealed.  The  trial  judge 
filed  conclusions  of  fact^  all  of  which  are  sustained  by  testimony, 
and  are  as  follows: 

"That  on  the  5th  day  of  November,  1906,  the  defendant,  A.  Parriss, 
was  a  single  man  and  the  owner  of  one  hundred  acres  of  land,  situ- 
ated near  Creedmoor,  in  Travis  County,  Texas,  as  described  in  plain- 
tiff's petition,  and  one  span  of  mules,  one  mare,  one  wagon,  and 
about  three  hundred  bushels  of  corn  on  said  farm;  that  said  land 
was  all  the  land  owned  by  said  A.  Parriss  at  the  time  of  the  execu- 
tion of  said  contract. 

"That  on  the  said  5th  day  of  November,  1906,  the  said  A.  Parriss 
entered  into  a  contract  in  writing  with  the  plaintiff,  C.  L.  Hughes, 
for  the  sale  and  transfer  of  said  one  hundred  acres  of  land,  and 
the  aforesaid  personal  property,  which  contract  in  writing  was  as 
follows : 

'State  of  Texas,         ) 
County    of   Travis.    ) 

This  article  of  agreement,  this  day  made  and  entered  into  between 
A.  Parriss  and  C.  L.  Hughes,  both  of  Travis  County,  Texas,  wit- 
nesseth:  A.  Parriss  agrees  to  sell  and  C.  L.  Hughes  agrees  to  buy 
the  farm  of  said  A.  Parriss,  consisting  of  one  hundred  (100)  acres 
of  land  near  Creedmoor,  together  with  his  span  of  mules,  wagon,  tools, 
corn,  cane  and  one  mare,  and  so  on,  the  consideration  being  a  round 
sum  of  $5,000  payable  as  viz.:  as  much  as  $2,500  in  cash,  at  the 
option  of  said  Parriss,  and  the  remaining  $2,500  payable  in  five  notes 
of  $500  each,  payable  on  or  before  one,  two,  three,  four  and  five  years 
after  date,  with  interest  at  six  percent  from  date,  interest  payable 
annually. 

'Said  Parriss  to  have  the  right  to  reserve  the  mare  above  mentioned 
at  $50.  If  so,  the  consideration  to  be  $4950  for  land  and  other 
property.  Said  Parriss  agrees  to  furnish  an  abstract  of  title  to  the 
land  brought  up  to  date,  and  to  furnish  good  and  sufficient  title  to 
same. 

*A.  Parriss  also  hereby  acknowledges  receipt  of  $100  cash,  paid 
by  said  Hughes  into  the  hands  of  T.  H.  Davis,  said  $100  to  be  held 
by  said  T.  H.  Davis  for  A.  Parriss  pending  the  examination  and 
approval  of  title  by  counsel  for  said  Hughes;  this  contract,  of  course, 
being  subject  to  approval  of  title  by  counsel  of  said  Hughes. 

'The  deed,  etc.,  to  consummate  the  deal  to   be  fixed  up  as  soon 
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as  possible  and  practicable.     Said  Parriss  also  to  give  possession  by 
December  1,  1906. 

'In  witness  of  the  above,  we  have  hereunto  set  our  hands  at  Creed- 
raoore,  Texas,  this  November  5,  1906. 
Witnesses : 

(Signed)  John  C.  Boss,  (Signed)  A.  Parriss. 

(Signed)  T.  H.  Davis,  (Signed)  C.  L.  Hughes.' 

"That  at  the  time  of  the  execution  of  said  contract,  it  was  agreed 
and  understood  by  the  parties  that  the  five  notes  described  in  said 
contract  were  awarded  to  be  secured  by  a  vendor's  lien  upon  the 
one  hundred  acres  of  land  described  in  plaintiffs  petition  and  con- 
tracted to  be  sold  to  plaintiflE  in  said  written  contract. 

"That  after  entering  into  said  contract  in  w^riting  with  the  plain- 
tiff, the  said  defendant,  A.  Parriss,  married  the  defendant  Emily 
Parriss. 

**That  at  the  time  of  the  execution  of  the  above  contract,  the  de- 
fendant, A.  Parriss,  was  the  sole  owner  of  said  property  described 
in  said  contract,  and  was  a  single  man,  and  the  defendant  Emily 
Parriss  had  no  right,  title  or  interest  in  and  to  any  of  said  property; 
personal  or  real. 

*That  before  the  marriage  of  the  defendants,  A.  Parriss  and  Emily 
Parriss,  and  after  the  execution  of  said  contract,  tlie  plaintiff  in- 
formed the  said  Emily  Parriss  of  the  contract  in  writing  made  be- 
tween plaintiff  and  the  defendant  A.  Parriss. 

"That  after  the  execution  of  the  aforesaid  contract  the  plaintiff 
got  an  abstract  of  title  to  the  land  and  had  his  attorney  to  pass  upon 
the  same,  and  told  the  defendant,  A.  Parriss,  that  he  was  ready 
to  close  the  deal,  and  tendered  the  money  to  tlie  said  defendant, 
A.  Parriss;  the  said  A.  Parriss  informed  plaintiff  that  he  was  sick, 
Init  that  as  soon  as  he  could  do  so  he  would  go  to  town  and  close 
the  deal,  at  which  time  the  defendant  Emily  Parriss  was  present.^' 

Opinion. — The  first  assignment  of  error  presented  in  appellants' 
hrief  asserts  that  the  court  erred  in  holding,  as  a  matter  of  law,  that 
the  homestead  rights  of  Emily  Parriss  were  subordinate  to  the  right 
and  prior  claim  of  plaintiff  Hughes  under  his  contract  of  date 
November  5,  1906.  But  one  proposition  is  submitted  under  that  as- 
signment, which  is  as  follows:  "Equity  will  not  decree  specific  per- 
formance of  a  contract  by  a  party  who  was  not  a  party  to  the  con- 
tract, nor  compel  the  wife,  against  her  consent,  to  convey  away  the 
homestead.'*  This  proposition  might  be  answered  with  the  statement 
that  the  decree  in  this  case  is  not  a  decree  for  specific  perform- 
ance as  against  Mrs.  Parriss, — it  does  not  compel  her  to  convey  any 
property  or  sign  any  paper.  However,  it  does  adjudicate  the  ques- 
tion of  homestead,  and  holds  that  her  homestead  right  is  subordin- 
ate to  appellee's  right  to  the  land  secured  to  him  by  the  contract  of 
November  5,  1906,  and  we  have  considered  that  question  and  reached 
the  conclusion  that  the  ruling  is  correct.  At  the  time  the  contract 
was  made,  A.  Parriss  was  a  single  man,  and  therefore,  although  the 
property  may  have  been  his  homestead  at  that  time,  he  had  the  power 
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to  sell  it,  and  the  contract  of  sale  was  a  valid  and  binding  obliga- 
tion, and  was  not  affected  by  the  use  of  the  property  as  a  home- 
stead after  his  marriage.  We  have  found  no  case  entirely  analogous 
to  this^  but  there  are  numerous  decisions  in  this  State  which  hold 
that  homestead  rights  are  subordinate  to  all  pre-existing  liens,  whether 
legal  or  equitable.  In  many  of  the  cases  it  is  declared  tliat  home- 
stead rights  are  subject  to  all  pre-existing  equities.  Under  the  facts 
of  this  case,  the  contract  between  appellee  and  A.  Parriss  vested  in 
the  former  rights  both  legal  and  equitable,  in  relation  to  the  property 
in  controversy;  and  while  such  rights  do  not  constitute  a  lien  upon 
the  property  they  are  valuable  rights  and  we  see  no  reason  why,  as 
against  a  subsequently  acquired  homestead  right,  they  should  not 
rest  upon  the  same  plane  and  be  accorded  the  same  protection  that  is 
allowed  to  pre-existing  liens.  The  case  of  Jones  v.  Goff,  63  Texas, 
248,  and  70  Texas,  572,  is  not  in  point.  In  that  case  it  was  held 
that  the  wife  was  not  bound  by  a  contract  to  convey  her  homestead, 
it  being  the  homestead  of  both  husband  and  wife  at  the  time  the 
contract  was  made.  Nor  are  the  other  cases  cited  in  appellants'  brief 
analogous.  Krueger  v.  Wolf,  12  Texas  Civ.  App.,  167,  decided  by 
this  Court,  and  relied  on  by  appellants,  deals  with  a  different  ques- 
tion. In  that  case  a  child  was  asserting  a  homestead  right  in  prop- 
erty belonging  to  the  insolvent  estate  of  a  deceased  parent,  and  the 
decision  was  based  upon  statutory  provisions,  which  have  no  appli- 
cation to  thid  case. 

The  other  assignment  of  error  asserts  a  proposition  of  law,  based 
upon  the  assumption  that  Mrs.  Parriss  had  no  notice  of  appellee's 
rights  at  the  time  she  married  A.  Parriss  and  acquired  her  home- 
stead right  in  the  property.  The  proposition  of  law  is  abstract  and 
need  not  be  decided,  because  the  trial  court  found,  upon  testimony 
amply  sufficient,  that  Mrs.  Parriss  ha^  the  notice  which  the  assign- 
ment asserts  she  did  not  have.  However,  as  she  was  not  a  creditor,  and 
had  no  prior  rights  in  the  property,  we  fail  to  see  any  materiality 
in  the  question  of  notice. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  A.  Clements,  Executor,  et  al.  v.  Ida  Clements  Maury  et  al. 

Decided  April   8,    1908. 

1. — ^Estates  of  Deoedenti — ^Administration — Community  Property. 

A  pending  administration  upon  the  estate  of  the  father  of  plaintiffs  does 
not  deprive  them  of  the  right  to  sue  in  the  District  Court  for  land  claimed  by 
them  as  heirs  of  their  deceased  mother's  half  of  the  community  property. 

2. — ^Will — Probate — Judgment. 

A  judgment  admitting  to  probate  a  will  which  attempted  to  dispose  of  the 
community  property  of  a  testator  and  his  deceased  wife  does  not  conclude  the 
rights  of  her  children  as  heirs  of  her  interest  therein,  though  they  appeared 
to  contest  the  probate  of  the  will  as  affecting  their  rights.  It  was  entitled  to 
probate  regardless  of  its  terms,  and  its  admission  could  not  conclude  the  parties 
as  to  its  effect  nor  adjudicate  the  title  to  the  property  it  attempted  to  devise. 
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8.— Same — Betting  Aside  Homestead. 

The  appearance  of  the  heirs  of  the  mother  to  contest  the  probate  of  the 
father's  will  did  not  make  them  bound  by  a  subsequent  order  setting  aside  a 
homestead  to  the  second  wife  and  a  minor  grandchild.  The  order  affected  only 
sach  title  as  the  decedent  owned  in  the  property  so  set  aside,  and  not  the  inter- 
est owned  by  them  as  heirs  of  their  deceased  mother. 

4.— Estates — ^Homestead — SnrviTing  Wife. 

Under  article  16,  section  52,  of  the  Constitution,  tlie  surviving  husband  is 
entitled  to  homestead  for  life  in  the  community  property  of  himself  and  his 
deceased  wife;  but  this  right  does  not  pass  to  a  second  wife  on  his  death,  so  as 
to  preclude  the  children  of  the  first  marriage  from  having  partition  to  them  of 
the  community  interest  inherited  from  their  deceased  mother.  It  is  only  the 
surviving  husband  or  wife  of  the  deceased  spouse  under  whom  the  heirs  claim 
who  is  protected  in  a  homestead  as  against  them. 

f .— Same — ^Kinor  Grandchild. 

The  homestead  right  preserved  to  the  minor  children  of  the  deceased  spouse 
(Const.,  art.  16,  sec.  62),  does  not  extend  to  grandchildren. 

6.— Declarations — Surviving  Parent — Community  Property. 

Declarations  by  the  surviving  father  are  not  admissible  in  derogation  of 
the  title  of  the  heirs  of  the  deceased  mother  to  her  interest  in  the  community 
property. 

7.— Community  Property — Partition. 

Heirs  of  the  deceased  mother  suing  for  her  community  interest  in  real 
property  are  entitled  to  compensation  in  the  partition  thereof  for  other  com- 
munity property  sold  by  the  father,  where  the  entire  proceeds  were  received  by 
him,  though  they  joined  him  in  conveying  it. 

8.^Advaneement8 — Community  Property. 

Heirs  of  the  mother  are  not  chargeable,  as  an  advancement,  in  the  settle- 
ment of  the  father's  estate,  with  the  full  value  of  community  property  con- 
veyed to  them  by  him,  but  only  to  the  extent  of  his  community  interest. 

Appeal  from  the  District  Court  of  McLennan  County,  19th  Dis- 
trict.   Tried  below  before  Hon.  Marshall  Surratt. 

D.  A.  Kelley  and  W.  H.  Jenkins,  for  appellants. — The  County  Court 
of  McLennan  County,  in  which  the  estate  of  W.  J.  Clements  was 
being  administered,  had  jurisdiction  of  the  cause,  with  full  power  to 
hear  and  determine  all  matters  connected  with  plaintiff's  cause  of 
action  of  every  character.    McCorkle  v.  McCorkle,  60  S.  W.,  434. 

By  probate  of  the  will  of  W.  J.  Clements,  deceased,  to  which  the 
plaintiffs  herein  were  parties,  the  property  in  controversy  was  dis- 
posed of,  and  such  disposition  was  binding  upon  all  the  parties  con- 
nected with  said  probate  proceedings.  Rev.  Stats.,  art.  2046;  Mc- 
Lane  v.  Paschal,  47  Texas,  371;  Fossett  v.  McMahan,  74  Texas,  648. 

It  being  apparent  from  the  record  that  the  estate  is  insolvent,  being 
a  country  homestead  of  only  two  hundred  and  ten  acres,  if  plain- 
tiffs' claim  should  be  recognized  the  statute  makes  special  provision 
in  favor  of  the  widow.       Rev.  Stat.,  arts.  2055,  2046. 

The  grand-daughter,  Elizabeth  Martin,  whose  mother  was  dead,  and 
whose  father  had  abandoned  her,  and  who  was  being  raised  by  W.  J. 
Clements,  constituted  a  member  of  his  family  and  was  entitled  to  pro- 
tection in  the  use  of  the  homestead.    Const.,  art.  16,  sec.  52 ;  Rev.  Stats., 
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art.   2050;  Clark  v.   Gaines,  23   S.  W.,   703;  Osborn  v.   Osborn,  76 
Texas,  494. 

The  family  of  W.  J.  Clements,  at  the  time  of  his  death,  took  his 
homestead  rights  exclusive  of  all  other  adverse  claims.  Const,  art 
16,  sec.  52;  Bev.  Stats.,  art.  2046;  Presly  v.  Robinson,  57  Texas,  460; 
Horn  v.  Arnold,  52  Texas,  164;  West  v.  West,  9  Texas  Civ.  App., 
479;  McLane  v.  Paschal,  47  Texas,  369;  Griffie  v.  Maxey,  58  Texas, 
214;  Swerneman  v.  Von  Rosenberg,  76  Texas,  527;  Blair  v.  Thorp, 
33  Texas,  38;  Adair  v.  Hare,  73  Texas,  275;  Hoffman  v.  Xewhaus, 
30  Texas,  636;  Childers  v.  Henderson,  76  Texas,  664;  Ball  v.  Lowell, 
56  Texas,  583;  Eubank  v.  Landrum,  59  Texas,  248;  Clements  v. 
Lacy,  51  Texas,  163;  Blum  v.  Light,  81  Texas,  419;  Hough  v. 
Shippey,  16  Texas  Civ.  App.,  88;  Shippey  v.  Hough,  19  Texas  Civ. 
App.,  696. 

W.  B.  Carrington  and  Eugene  Williams,  for  appellees,  cited: — 
Homestead:  Osborn  v.  Osborn,  76  Texas,  496;  Weiss  v.  Goodhue,  98 
Texas,  274;  Ashe  v.  Yungst,  65  S.  W.,  638;  Simms  v.  Hixon,  65 
S.  W.,  37;  White  v.  Small,  22  Texas  Civ.  App.,  318;  Foster  v. 
Johnson,  89  Texas,  645;  Putnam  v.  Young,  67  Texas,  464;  Lumpkin 
V.  Murrell,  46  Texas,  61 ;  Pressley's  Heirs  v.  Robinson,  57  Texas,  458. 

Lampasas  Land:  Pressley's  Heirs  v.  Robinson,  57  Texas,  458; 
Williams  v.  Emberson,  22  Texas  Civ.  App.,  522. 

Mother's  half  of  advancement  alone  charged  in  partition  of  her 
estate.  Wilson  v.  Elms,  59  Texas,  680;  Williams  v.  Emberson,  22 
Texas  Civ.  App.,  522. 

Pure  gift  not  an  advancement:  Williams  v.  Emberson,  22  Texas 
Civ.  App.,  622. 

All  equities  charged  against  homestead  in  partition  of  first  wife's 
estate:  Putnam  v.  Young,  67  Texas,  464. 

Any  theory  supporting  the  judgment  will  cause  affirmance:  Barton 
v.  American  Xat.  Bank,  8  Texas  Civ.  App.,  223. 

Advancements  to  children  out  of  the  community  property  by  the 
father  and  mother  during  the  lifetime  of  both  can  be  charged  against 
the  children  receiving  them  in  partitioning  the  mother's  half  of  the 
community  estate  among  her  children  or  heirs  only  to  the  extent  of 
her  half  interest  in  such  advancements,  the  father's  half  being  charge- 
able against  the  children  receiving  them  only  in  partitioning  his 
half  of  the  community.  Wilson  v.  Elms,  69  Texas,  680;  Williams 
V.  Emberson,  22  Texas  Civ.  App.,  622. 

KEY,  Associate  Justice. — This  is  a  partition  suit  brought  by 
Ida  Clements  Maury,  joined  by  her  husband,  and  Cora  Clements  Ar- 
nold, joined  by  her  husband  against  John  W.  Martin,  J.  A.  Clements, 
as  executor  of  the  estate  of  W.  J.  Clements,  deceased,  and  individu- 
ally, and  Mrs.  R.  V.  Clements,  the  surviving  widow  of  W.  J. 
Clements,  and  Elizabeth  Martin,  a  minor,  who  was  represented  at  the 
trial  by  her  guardian,  W.  C.  Talbert.  The  suit  was  commenced  on 
the  14th  of  September,  1905. 

The  subject  matter  of  the  suit,  as  disclosed  by  the  plaintiffs'  peti- 
tion^ consisted  of  several  tracts  of  land  and  some  personal  property, 
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alleged  by  the  plaintiffs  to  be  jointly  owned  by  the  defendants  and 
themselves,  they  claiming  as  heirs  of  their  mother,  Xegligena  Clements, 
the  first  wife  of  W.  J.  Clements.  J.  W.  Martin  filed  no  answer. 
The  other  defendants  answered  (1)  by  a  plea  in.  abatement  to  the 
effect  that  the  District  Court,  in  which  the  suit  was  brought,  was 
without  jurisdiction  because  administration  was  pending  in  the  County 
Court  on  the  estate  of  W.  J.  Clements;  (2)  res  ad  judicata,  because 
of  the  fact  that  the  plaintiffs  in  this  suit  appeared  in  the  Probate 
Court  and  contested  the  probation  of  the  will  of  W.  J.  Clements; 
(3)  that  the  property  in  controversy  was  the  homestead  of  the 
defendants  Mrs.  R.  V.  Clements,  surviving  wife  of  W.  J.  Clements, 
and  Elizabeth  Martin,  his  grand-daughter. 

The  case  was  submitted  upon  special  issues,  and  the  jury  found  the 
following  facts: 

1.  That  at  the  time  of  the  trial,  January  25,  1907,  the  one  hun- 
dred and  fifty  acres  of  land  upon  which  W.  J.  CJements  lived  at  the 
time  of  his  death,  and  known  as  the  ^Tiomestead  tract,**  was  of  the 
value  of  $4125. 

2.  That  at  the  same  time  the  sixty  acres  of  land  which  W.  J. 
Clements  still  held  at  the  time  of  his  death  out  of  the  Hardin  Ne- 
ville survey,  and  known  as  "The  Cedar  Brake  Tract,"  was  of  the 
value  of  $600. 

3.  That  on  October  12,  1889,  when  W.  J.  Clements  sold  the  two 
hundred  acres  of  bottom  land,  it  was  of  the  value  of  $3000. 

4.  That  at  the  same  time,  October  12,  1889,  when  W.  J.  Clements 
sold  seventy-eight  acres  of  land,  a  part  of  the  Hardin  Neville  survey, 
it  was  of  the  value  of  $780. 

5.  That  the  one  hundred  acres  of  land  conveyed  by  W.  J.  Clements 
to  the  plaintiff  Cora  Arnold  was  at  the  time  it  was  conveyed,  August 
7,  1877,  of  the  value  of  $600. 

6.  That  the  eighty-two  acres  of  land  conveyed  by  W.  J.  Clements 
to  plaintiff,  Ida  Maury,  was  at  the  time  it  was  conveyed,  July  28, 
1880,  of  the  value  of  $984. 

There  were  other  issues  in  the  case  which  were  not  submitted  to 
the  jury,  and  upon  which  the  trial  judge  filed  no  conclusions  of 
fact.  However,  there  was  little,  if  any,  confiict  in  the  testimony 
except  as  to  values.  There  may  be  some  room  for  diversity  of  con- 
clusions as  to  whether  the  tracts  of  land  conveyed  by  W.  J.  Clements 
to  his  daughters,  the  plaintiffs,  were  intended  as  advancements  or 
gifts,  but  a  finding  either  way  upon  those  questions  would  not,  in 
our  opinion,  require  a  reversal. 

Upon  the  trial  the  case  was  narrowed  down  to  two  hundred  and  two 
acres  of  land,  the  controversy  being  as  to  the  plaintiffs'  interest  there- 
in, and  their  right  to  partition.  Upon  the  findings  of  the  jury  the 
court  rendered  judgment  for  the  plaintiffs,  holding  that  they  were 
owners  of  an  undivided  interest,  amounting  to  practically  17-50  of 
the  land,  and  that  the  defendants  owned  the  remaining  interest.  It 
was  also  held  that  the  plaintiffs  were  entitled  to  partition,  but  the 
decree  directs  that  the  partition  be  made  in  such  manner  as  to  award 
the  dwellinghouse  and  improvements  immediately  adjacent  thereto  to 
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the  defendants.  The  defendants  have  appealed.  Other  material  facts 
will  be  stated  in  disposing  of  the  assignments  of  error.  The  assign- 
ments will  be  considered  in  the  order  in  which  they  are  presented 
and  should  have  been  numbered  in  appellants'  brief. 

The  first  assignment  is  addressed  to  the  action  of  the  court  in 
overruling  defendants'  plea  in  abatement.  That  plea  set  up  the  fact 
that  the  plaintiffs  were  heirs  of  W.  J.  Clements  whose  estate  was 
being  administered  in  the  County  Court  of  McLennan  County,  and 
therefore  the  District  Court  had  no  jurisdiction  to  try  this  case.  It 
is  true  that  W.  J.  Clements  was  the  father  of  the  plaintiffs,  but  they 
are  not  suing  in  this  case  as  his  heirs,  or  asserting  any  rights  from 
or  under  him.  They  deraign  their  title  from  their  mother,  and  it 
was  not  shown  that  administration  was  pending  upon  her  estate. 
Administration  upon  their  father's  estate  does  not  cut  off  the  plain- 
tiffs' right  to  sue  and  recover  property  which  they  have  inherited  from 
their  mother. 

By  the  second  assignment  it  is  contended  that  the  trial  court  should 
have  sustained  the  plea  of  res  adjudicata.  The*  statement  under 
this  assignment  shows  that  the  plaintiffs,  Mrs.  Maury  and  Mrs. 
Arnold  and  the  defendant  J.  A.  Clements,  were  the  children  of  W. 
J.  Clements,  deceased  and  his  first  wife,  Negligena  Clements,  deceased, 
and  Elizabeth  Martin,  the  minor  defendant,  was  the  daughter  of 
Ella  Martin,  deceased,  who  was  a  daughter  of  W.  J.  and  Negligena 
Clements. 

Mrs.  Negligena  Clements  died  in  1885,  leaving  her  husband  and 
said  children  surviving  her;  W.  J.  Clements  died  in  1905,  leaving 
surviving  him  his  three  children,  his  grand-daughter,  Elizabeth  Martin, 
and  his  second  wife  Mrs.  R.  V.  Clements^  to  whom  he  was  married 
in  1893,  and  who  lived  with  him  upon  the  land  in  controversy  as 
their  homestead  from  that  time  to  the  time  of  his  death;  that  Mrs. 
B.  v.  Clements  and  Elizabeth  Martin  who  had  been  living  with 
them  for  a  number  of  years,  have  continued  their  residence  upon 
the  place,  and  were  residing  there  at  the  time  of  the  trial;  that  the 
will  of  W.  J.  Clements  was  filed  for  probate  on  the  28th  day  of 
January,  1905,  and  probated  March  7,  1905;  that  Mrs.  Maury  and 
Mrs.  Arnold,  the  plaintiffs  in  this  case,  joined  by  their  husbands, 
appeared  in  the  Probate  Court  and  filed  objections  and  resisted  the 
action  of  the  court  in  probating  the  will  of  W.  J.  Clements,  which 
will  treated  all  of  the  property  in  controversy  as  belonging  to  W.  J. 
Clements,  and  bequeathed  it  to  appellants,  while  the  undisputed  testi- 
mony shows  (and  it  is  not  controverted  by  appellants)  that  the  prop- 
erty was  community  property  between  W.  J.  Clements  and  his  first 
wife,  Negligena  Clements,  mother  of  the  plaintiffs.  The  plaintiffs 
objected  to  the  probation  of  the  will  upon  the  ground  that  it  at- 
tempted to  dispose  of  their  interest  in  the  property  in  controversy. 
When  a  sane  person  who  has  reached  the  age  of  majority,  voluntarily 
and  without  undue  influence,  makes  a  will,  in  the  manner  prescribed 
by  law,  such  will  is  entitled  to  be  probated,  regardless  of  its  terms. 
What  property  it  applies  to  and  how  such  property  shall  be  disposed 
of,  are  questions  that  can  not  be  adjudicated  in  a  proceeding  to 
probate  the  will.     Hence  we  hold  that  the  Probate   Court,  in  the 
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proceeding  referred  to,  in  determining  whetlier  or  not  the  will  should 
be  probated,  had  no  power  to  adjudicate  the  plaintiffs'  interests  in 
the  property  in  controversy.  Especially  was  such  the  case  when  the 
plaintiffs  were  not  claiming  under  the  testator  and  were  asserting 
title  adverse  to  the  will.  The  judgment  probating  the  will  merely 
adjudicated  th.e  fact  that  the  instrument  propounded  as  such  was  the 
last  will  and  testament  of  W.  J.  Clements,  and  it  did  not  adjudicate 
any  person's  title  to  any  particular  property. 

The  third  assignment  relates  to  the  action  of  the  court  in  exclud- 
iDg  and  refusing  to  consider  the  will  of  W.  J.  Clements  and  an 
order  made  by  the  Probate  Court,  and  on  appeal  sustained  by  the 
District  Court,  setting  aside  the  property  in  controversy  as  the  home- 
stead of  Mrs.  R.  V.  Clements.  By  his  will  W.  J.  Clements  attempted 
to  vest  in  his  wife  a  life  estate  in  the  property,  and  after  her  death 
devised  it  to  his  grand-daughter,  Elizabeth  Martin,  and  the  Probate 
Court  made  an  order  setting  the  property  aside  to  Mrs.  Clements 
and  Elizabeth  Martin  as  a  homestead,  in  accordance  with  the  will. 
It  is  not  shown  that  the  plaintiffs  in  this  case  were  parties  to  the 
probate  proceeding  setting  aside  the  property  for  the  use  of  Mrs. 
Clements  and  Elizabeth  Martin.  The  fact  that  they  appeared  and 
resisted  the  probation  of  the  will  did  not  make  them  parties  to  all 
of  the  subsequent  proceedings  in  the  Probate  Court.  Furthermore, 
the  Probate  Court  was  dealing  only  with  the  estate  of  W.  J.  Cle- 
ments, and  with  such  title  as  he  had  to  the  property,  and  was  not 
attempting  to  vest  in  Mrs.  Clements  and  Elizabeth  Martin  any  rights 
other  than  those  conferred  by  the  will  of  W.  J.  Clements.  Hence 
we  hold  that  no  error  was  committed  in  excluding  the  testimony  re- 
ferred to.  Xor  can  we  sanction  the  contention  that  Mrs.  Clements 
has  the  same  homestead  right  in  the  property  that  her  husband  had. 
Prior  to  the  adoption  of  the  present  Constitution,  upon  the  death 
of  either  spouse  the  homestead  was  subject  to  partition,  but  a  pro- 
vision was  placed  the  present  Constitution  declaring  that  the  home- 
stead shall  descend  and  vest  as  other  property,  but  that  "it  shall  not 
be  partitioned  among  the  heirs  of  the  deceased  during  the  lifetime 
of  the  surviving  husband  or  wife,  or  so  long  as  the  survivor  may 
elect  to  use  and  occupy  the  same  as  a  homestead,  or  so  long  as  the 
guardian  of  the  minor  children  of  the  deceased  may  be  permitted, 
nnder  the  order  of  the  Probate  Court  having  jurisdiction,  to  use  or 
occupy  if  (Const,  art.  16,  sec.  52.)  Construing  that  provision,  it 
has  been  held  that  the  surviving  spouse  is  entitled  to  the  use  of  the 
homestead,  whether  community  property  or  the  separate  property  of 
the  deceased  spouse,  and  that  the  heirs  of  the  deceased  spouse  can 
not  interfere  with  or  compel  partition  of  such  homestead,  so  long  as 
the  survivor  elects  to  use  it  as  such,  or  his  minor  children  are  per- 
mitted to  do  so  under  an  order  of  the  proper  court.  (Iludgins  v. 
Sansom,  72  Texas,  229.)  It  will  be  observed  that  this  extension  of 
the  homestead  right,  in  so  far  as  husbands  and  wives  are  concerned, 
is  limited  to  the  surviving  husband  or  wife.  Xo  husband  or  wife 
can  claim  the  benefit  of  this  provision  of  the  Constitution,  unless  he 
or  she  is  the  surviving  husband  or  wife  of  the  deceased  spouse  under 
vhom  the  adverse  parties  are  claiming.     Applying  that  law  to  this 
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case,  we  hold  that  W.  J.  Clements,  during  his  lifetime,  had  a  home- 
stead right  in  two  hundred  acres  of  the  land,  although  he  did  not  own 
it  all;  but  when  he  died,  his  homestead  right  did  not  vest  in  his 
surviving  wife  and  grand-child.  During  his  lifetime  he  was  the  sur- 
viving husband  of  his  first  wife,  under  whom  the  plaintifiEs  claim, 
and  they  were  not,  as  against  him,  entitled  to  partition  of  the  home- 
stead; but  when  he  died,  the  homestead  rights  of  the  second  wife 
must  rest  upon  and  can  not  extend  beyond,  the  land  owned  by  him 
and  to  which  his  estate  had  the  superior  title.  This  being  the  case, 
the  liomestead  right  of  Mrs.  Clements  was  subordinate  to  the  plain- 
tiffs' right  to  an  equitable  adjustment  between  themselves  and  their 
father,  or  those  claiming  under  him. 

The  fourth  assignment  presents  the  same  question  on  behalf  of 
Elizabeth  Martin,  and  what  has  already  been  said  answers  that  as- 
signment, unless  it  should  be  held  (which  does  not  seem  to  be  con- 
tended on  her  behalf)  that  Elizabeth  Martin  should  be  considered 
as  a  child  within  the  meaning  of  the  constitutional  provision  quoted 
above,  which  secures  homestead  rights  to  minor  children  after  the 
death  of  their  parents.  In  construing  our  statute  of  descent  and 
distribution,  in  Burgess  v.  Hargrove,  64  Texas,  110,  it  was  held  by 
the  Supreme  Court  that  the  word  "children"  did  not  include  grand- 
children; and  thereafter  the  Legislature  amended  the  statute  so  as  to 
avoid  the  effect  of  that  decision.  We  see  no  reason  why  the  same 
construction  should  not  be  given  to  the  constitutional  provision  re- 
ferred to  authorizing  the  probate  court  to  set  aside  property  as  a 
homestead  for  minor  children. 

By  the  fifth  assignment,  complaint  is  urged  against  a  ruling  of 
the  trial  court  refusing  to  allow  the  defendants  to  prove  declarations 
and  statements  made  by  W.  J.  Clements  to  the  effect  that  he  had 
given  plaintiffs  all  the  property  they  were  entitled  to  and  intended 
the  property  in  controversy  for  his  other  daughter,  the  mother  of 
Elizabeth  Martin,  and  after  her  death  intended  it  for  Elizabeth.  These 
declarations  were  made  after  the  death  of  the  first  Mrs.  Clements, 
under  whom  the  plaintiffs  claimed,  and  were  not  admissible.  When 
Mrs.  Clements  died  her  interest  in  the  property  descended  at  once  to 
her  children,  and  W.  J.  Clements  could  not,  by  act  or  word,  divest 
them  of  their  property. 

By  the  sixth  and  seventh  assignments  it  is  contended,  in  effect, 
that  if  the  plaintiffs  were  entitled  to  recover  anything,  they  were 
not  entitled  to  as  much  as  the  judgment  awards  to  them.  The  proof 
shows  that  the  first  Mrs.  Clements  had  four  children;  and  if  no 
other  property  can  be  considered,  then  the  plaintiffs  did  recover  more 
than  they  were  entitled  to.  However,  the  proof  shows  that  there 
were  two  other  tracts  of  land  and  certain  personal  property  belong- 
ing to  the  community  estate  of  W.  J.  Clements  and  his  first  wife, 
which  was  sold  after  her  death  and  the  proceeds  of  which  were  re- 
ceived and  appropriated  by  W.  J.  Clements. 

Evidently  the  trial  court  held  that  the  plaintiffs'  interest  in  the 
property  referred  to,  or  the  proceeds  thereof,  constituted  an  equitable 
charge  against  the  estate  of  W.  J.  Clements,  and  entitled  the  plain- 
tiffs to  a  sufficient  amount  of  his  interest  in  the  land  in  controversy 
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to  recompense  them  for  their  interest  in  the  other  property.  We 
think  that  holding  was  correct.  It  is  true  that  the  plaintiffs  signed 
the  deeds  by  which  the  other  lands  were  conveyed,  but,  having  re- 
ceived no  part  of  the  consideration  therefor,  and  their  father  having 
received  and  appropriated  all  of  it,  in  a  settlement  of  their  property 
rights  equity  will  compel  those  who  now  stand  in  their  father's  place 
and  assert  his  rights,  to  account  for  their  interest  in  the  other  prop- 
erty which  was  owned  jointly  by  their  father  and  themselves.  Being 
tenants  in  common  with  their  father  as  to  the  otiier  property,  and 
being  married  women  for  such  length  of  time  as  to  prevent  that 
result,  the  plaintiffs'  right  to  such  equitable  adjustment  was  not 
barred. 

The  eighth  assignment  presents  the  contention  that  the  court  erred 
in  not  charging  the  plaintiffs  with  the  entire  value  of  the  tracts  of 
land  conveyed  to  them  by  their  father.  The  record  does  not  specific- 
ally show  that  the  course  referred  to  was  pursued,  but  it  is  probable 
that  such  was  the  case,  and  we  hold  tliat  no  error  was  committed 
in  that  regard.  The  property  conveyed  by  W.  J.  Clements  to  the 
plaintiffs,  being  community  property  between  him  and  their  mother, 
in  a  settlement  between  the  representatives  of  the  two  estates  the 
plaintiffs  claiming  under  their  mother's  estate  should  not  be  required 
to  account  for  the  full  value  of  the  advancements  made  to  them 
out  of  the  community  property. 

This  disposes  of  all  the  questions  presented  for  decision,  and  find- 
ing no  reversible  error,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mutual  Keserve  Life  Insurance  Company  v.  Linnie  Jay. 

Decided  April   8,   1908. 

1.— Life  Insnrance — ^Application  for — Contemporaneous  Declaration b. 

In  a  suit  upon  a  policy  of  life  insurance  the  declarations  of  the  father  of 
the  applicant  for  insurance,  made  at  the  time  the  application  is  being  prepared, 
and  in  answer  to  a  question  by  the  medical  examiner^ of  the  insurance  company, 
as  to  the  time  and  place  of  birth  of  the  applicant,  are  competent  testimony  (the 
father  being  dead),  and  not  subject  to  the  objection  that  they  were  declarations 
post  litem  motam, 

2. — Testimony — Contradiction — ^Effect. 

The  testimony  of  a  witness  is  not  rendered  inadmissible  because  in  conflict 
with  the  testimony  of  another  witness.    Such  fact  only  affects  its  weight. 

8. — ^"Preponderance  of  Evidence" — Definition. 

The  definition  in  a  charge  of  the  phrase  "preponderance  of  the  evidence," 
as  "the  greater  weight  of  the  evidence,"  is  correct. 

4. — ^Insurance — ^Verdict — Judgment — ^Interest. 

Where,  in  a  suit  upon  a  life  insurance  policy,  a  verdict  is  rendered  for  the 
amount  of  the  policy  and  for  the  jstatutory  twelve  percent  damages,  it  is  proper 
that  the  entire  judgment  should  bear  interest  from  date. 

Appeal  from  the  District  Court  of  La  Salle  County.     Tried  below 
before  Hon.  J.  P.  Mullally. 
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West,  Chapman  &  West  and  Theodore  Mack,  for  appellant — That 
the  testimony  of  the  witness.  Dr.  Williams,  was  incompetent,  cited: 
Byers  v.  Wallace,  87  Texas,  503,  516  et  seq.;  Kirby  v.  Boaz,  91  S. 
W.,  642;  Schott  v.  Pellerira,  43  S.  W.,  944;  Turner  v.  Sealock,  21 
Texas  Civ.  App.,  694;  Emerson  v.  White,  29  N.  H.,  491;  Davis 
V.  Sittig,  14  Am.  Dec,  180;  Whitelocke  v.  Baker,  13  Ves.,  514; 
Berkeley  Peerage  case,  4  Camp.,  406,  409,  420;  Monkton  v.  Atty. 
General,  2  Buss.  &  M.  160;  2  Wigmore  on  Evidence,  sees.  1482, 
1483,  1484. 

The  testimony  of  the  witness  Williams  as  to  the  declarations  of  the 
fatlier  of  insured  concerning  his  age,  should  have  been  excluded,  as 
being  hearsay,  because  such  evidence  is  admissible  only  as  secondary 
evidence  where  there  are  no  persons  alive  or  within  reach  of  process 
by  whom  the  age  of  insured  can  be  established.  In  the  case  at  bar 
the  elder  sister  of  insured  was  a  witness  at  the  trial.  Hence  the  error 
of  the  court  in  not  excluding  the  testimony  of  Williams.  Campbell 
V.  Wilson,  23  Texas,  253;  Smith  v.  Geer,  10  Texas  Civ.  App.,  252; 
People  V.  Mayne,  (Calif.),  50  Pac,  656;  I  Phil.  Ev.,  216,  231,  note  2. 

W,  A,  H.  Miller  and  Hicks  &  Hicks,  for  appellee. — Declarations  of 
a  father  as  to  the  date  of  the  birth  of  his  son,  such  declarations  hav- 
ing been  made  ante  litem  motam,  the  declarant  being  dead  at  the 
time  such  testimony  was  offered,  is  admissible  in  evidence,  even  though 
living  members  of  the  same  family  can  be  examined  on  the  same 
question.  Rogers  v.  DeBardeleben  Coal  Co.,  97  Ala.,  154;  Hodges 
V.  Hodges,  106  N.  C,  374;  11  S.  E.,  364;  People  v.  Ma}Tie,  118 
Cal.,  519;  62  Am.  St.,  256;  Mason  v.  Fuller,  45  Vt.,  29;  Harland 
V.  Eastman,  107  HI.,  535;  Northrop  v.  Hale,  76  Me.,  306;  49  Am. 
Eep.,  613;  Mooers  v.  Bunker,  29  X.  H.,  420;  Carskadden  v.  Poor- 
man,  10  Watts,  (Pa.),  82;  36  Am.  Dec,  145;  Pendrell  v.  Pendrell,  2 
Stra.,  924;  1  Elliott  on  Evid.,  sec.  365;  Mutual  Reserve  Life  Ins.  Co. 
V.  Jay,  101  S.  W.,  545,  and  cases  cited. 

Where  a  statutes  provides  that  in  all  cases  where  a  loss  occurs  and 
the  life  insurance  company  liable  therefor  shall  fail  to  pay  the  amount 
thereof  within  the  tim^  specified  in  the  policy  after  demand  therefor, 
such  company  shall  be  liable  to  pay  the  holder  of  such  policy  in 
addition  to  the  amount  of  loss,  twelve  percent  damages  on  the  amount 
of  such  loss,  such  statute  enters  into  and  forms  a  part  of  every  such 
contract  as  much  as  if  incorporated  therein,  and  such  contract  is 
presumed  to  have  been  made  in  reference  thereto,  and  where  it  is 
expressly  stated  that  the  percent  named  should  be  recoverable  as  dam- 
ages, the  amount  so  stated  will  be  regarded  by  the  courts  as  liquidated 
damages  and  not  a  penalty.  Tobler  v.  Austin,  22  Texas  Civ.  App., 
100;  Bessling  v.  Hoyle,  1  Texas  Civ.  App.,  117;  Watkins  v.  Morley, 

2  Texas  Civ.  App.,  639;  Riggins  v.  Hinchman,  3  Texas  Civ.  App., 
51;  Talkin  v.  Anderson,  19  S.  W.,  852;  Tetter  v.  Hudson,  57  Texas, 
613;  Union  Central  Ins.  Co.  v.  Chowning,  86  Texas,  654;  Emmitt 
V.  Brophy,  42  Oh.  St.,  82;  1  Joyce  on  Ins.,  sec.  194,  and  cases  cited; 

3  Elliott  on  Evidence,  sec.  2000,  and  over  eighty  cases  there  cited. 

NEILL,   Associate  Justice. — This  is  the  second  appeal  from  a 
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judgment  in  favor  of  Mrs.  Jay  upon  an  insurance  policy  issued  by 
the  Mutual  Beserve  Fund  Life  Association,  to  whose  rights,  liabilities, 
and  obligations  the  appellant  succeeded,  to  her  upon  the  life  of  her 
husband,  George  W.  Jay.  The  opinion  delivered  on  the  first  appeal 
is  reported  in  101  S.  W.,  545;  which  contains  a  full  statement  of 
the  nature  of  the  case  and  the  pleadings  of  the  respective  parties. 
As  no  pleadings  have  been  filed  by  either  of  the  parties  since  the 
date  of  that  opinion,  reference  is  made  to  it  for  a  statement  of  the 
pleadings  upon  which  the  case  was  tried  when  the  judgment  now 
appealed  from  was  rendered.  This  judgment  is  upon  a  verdict  in 
favor  of  appellee  for  $2000,  the  amount  of  the  policy,  with  interest 
thereon,  amounting  to  $418.67,  statutory  damages  in  the  sum  of  $240, 
and  $500  attorneys*  fees,  aggregating  $3,158.67. 

Conclusions  of  Fact. — ^As  stated  in  our  original  opinion,  the  only 
issue  of  fact  in  the  case  is  whether  the  statements  in  the  applica- 
tion for  the  policy  by  deceased  that  he  was  born  in  "Owensville, 
Bobertson  County,  Texas,  Ist  day  Jan.,  year  1864,  and  his  age  at  nearest 
birthday  is  stated  to  be  32,*'  were  true.  There  was  evidence  upon 
this  issue  which  tends  to  support  the  verdict,  and,  it  being  an  issue 
of  fact  for  the  jury  to  determine,  we  find  in  accordance  with  the 
verdict. 

Conclusions  of  Law. — The  first  and  second  assignments  of  error  are 
as  follows: 

"1.  The  court  erred  as  shown  by  this  defendant's  bill  of  excep- 
tions No.  1." 

"2.  The  court  erred  as  shown  by  this  defendant's  bill  of  excep- 
tions No.  2." 

To  make  these  assignments  intelligible  the  bills  of  exceptions  re- 
ferred to  must  be  read  in  connection  with  them.    They  are  as  follows: 

*TlaintiflE  offered  in  evidence  the  deposition  of  Dr.  J.  M.  Williams, 
whereupon  the  defendant  excepted  to  that  part  of  the  answer  of  said 
witness  detailing  a  conversation  with  the  father  of  George  W.  Jay, 
the  assured,  at  the  time  the  said  Geo.  W.  Jay  signed  the  application 
for  the  policy  of  insurance  herein  sued  on,  and  to  the  declarations 
of  the  father  of  the  said  Geo.  W.  Jay  as  to  the  place  and  date  of 
birth  of  his  son  George  W.  Jay,  as  given  by  said  witness.  Dr.  J.  M. 
Williams,  for  the  reason  that  such  evidence  was  hearsay,  it  appearing 
from  the  testimony  of  the  said  witness.  Dr.  J.  M.  Williams,  that 
at  the  time  the  father  of  Geo.  W.  Jay,  made  such  declarations  he, 
the  father,  was  informed  and  notified  that  his  son,  George  W.  Jay, 
was  making  an  application  for  a  policy  of  insurance  and  that  it 
was  necessary  to  insert  in  such  application  the  place  and  date  of  the 
birth  of  said  son,  Geo.  W.  Jay,  and  that  such  statement  was  im- 
portant, and  therefore,  the  declaration  of  the  father  of  said  George 
W.  Jay,  made  with  such  notice  and  under  the  cirumstances  then 
surrounding  them,  as  to  the  age  and  date  of  the  birth  of  his  son, 
George  W.  Jay,  was  not  the  natural  and  unsolicited  effusion  of  one 
speaking  upon  occasion  when  his  mind  stood  in  an  even  .position, 
without  any  temptation  to  exceed  or  fall  short  of  the  truth,  and  for 
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the  reason  that  such  declaration  was  not  made  ante  litem  motam,  but 
at  a  time,  as  shown  by  the  testimony  of  said  witness,  when  a  con- 
troversy existed  capable  of  being  litigated  and  of  a  nature  likely  to 
bias  the  mind  of  the  declarant,  the  father  of  said  George  W.  Jay; 
which  objection  was  overruled  by  the  court  and  the  evidence  per- 
mitted to  go  to  the  jury.  To  which  action  of  the  court  in  overruling 
its  objection  to  such  testimony  defendant  in  open  court  excepted, 
tenders  this  its  bill  of  exceptions  and  prays  that  the  same  may  be 
examined,  signed  and  approved  by  the  court  and  ordered  filed  as  a 
part  of  the  record  in  this  cause.^' 

"After  the  plaintiff  had  read  to  the  jury  the  deposition  of  Dr.  J. 
M.  Williams,  the  defendant  moved  to  strike  out  and  withdraw  from 
the  jury  all  that  part  of  the  testimony  of  said  witness  which  gave 
the  declarations  of  the  father  of  George  \V.  Jay  as  to  the  date  and 
the  place  of  birth  of  the  said  George  W.  «[ay,  which  said  date 
and  place  was  inserted  in  the  application  of  said  George  W.  Jay 
for  the  policy  of  insurance  herein  sued  on,  for  the  reason  that  such 
evidence  was  hearsay,  the  said  witness.  Dr.  J.  M.  Williams,  having 
testified  that  the  father  of  George  W.  Jay  was  notified  and  informed 
by  the  witness  at  the  time  he,  the  father,  made  such  declaration  and 
statement,  that  it  was  wanted  for  the  purpose  of  inserting  it  in  an 
application  that  his  son,  George  W.  Jay,  was  at  that  time  making 
for  an  insurance  policy  on  his  life,  such  declaration  having  been 
made  at  a  time  and  under  such  circumstances  as  did  not  leave  the 
declarant  free  from  all  bias,  but  being  made  upon  a  question  which 
he  was  then  notified  and  informed  might  be  a  subject  of  contro- 
versy and  which  is  the  sole  controversy  in  this  suit,  the  only  de- 
fense relied  and  insisted  upon  in  this  case  being  that  the  declara- 
tion made  by  the  father  and  George  W.  Jay  as  to  the  date  and 
place  of  birth  of  his  son,  George  W.  Jay,  was  and  is  untrue,  which 
motion  of  defendant  was  overruled  by  the  court.  To  which  action 
of  the  court  in  overruling  the  motion  to  strike  out  said  testimony, 
defendant  in  open  court  excepted,  tenders  this  its  bill  of  exceptions 
and  prays  that  the  same  may  be  examined,  signed  and  approved 
by  the  court  and  ordered  filed  as  a  part  of  the  record  in  this  cause." 

It  will  be  noted  that  the  testimony  objected  to  and  asked  to  be 
stricken  out  is  not  set  out  in  the  bills  of  exception,  but  the  record 
must  be  consulted  for  its  ascertainment.  It  appears  from  the  record, 
the  death  of  the  father  and  mother  of  the  insured  being  conceded, 
the  appellee,  for  the  purpose  of  proving  the  date  and  place  of  Jay's 
birth  by  the  declarations  of  his  father,  offered  in  evidence  the  depo- 
sition of  Dr.  J.  M.  Williams,  the  medical  examiner  of  appellant,  who, 
among  other  things,  testified  as  follows: 

"The  application  was  made  at  the  drug  store  of  Williams  & 
Landrum,  now  Gaddis'  drug  store,  in  the  town  of  CotuUa.  Jordan 
and  George  Washington  Jay  were  in  my  office  in  the  back  part  of 
the  drug  store  filling  out  part  one  of  the  application  and  they  came 
out  together  and  Jordan  told  me  that  he  wanted  me  to  examine 
Mr.  Jay,  but  that  Mr.  Jay  did  not  know  when  and  where  he  was 
bom.  I  then  told  Mr.  Jay,  or  advised  him,  that  that  was  very  im- 
portant and  told  him  that  he  had  better  get  his  father  to  come  in. 
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Hr.  Jay  then  went  out  and  brought  his  father  in  the  drug  store 
and  I  asked  his  father  how  old  his  son^  George  Washington  Jay,  was^ 
and  Mr.  Jordan  asked  him  as  to  the  place  his  son  was  born.  Mr. 
Jay  told  us  the  age  of  his  son  and  the  place  where  he  was  born 
and  when  he  was  born^  and  Mr.  Jordan  went  up  to  the  counter  and 
filled  in  the  answers  to  the  place  and  date  of  birth  of  the  appli- 
cant and  his  age  in  part  one  where  it  had  been  left  blank,  and  then 
handed  the  application  to  me  to  make  the  examination.  I  then  asked 
Mr.  Jay^s  father,  who  was  still  present,  for  the  family  history  of 
George  Washington  Jay,  in  regard  to  the  ages  of  his  brothers,  sisters, 
mother  and  father  and  grandparents,  and  he  gave  them  to  me  and 
I  put  them  down  on  a  piece  of  paper,  as  well  as  the  age  of  George 
Washington  Jay.  ...  In  writing  down  the  answers  to  all  ques- 
tions in  parts  two  and  three  in  the  application  relating  to  the  age 
of  the  applicant  and  the  ages  of  his  father  and  mother,  sisters  and 
brothers  and  grandparents,  I  used  the  figures  and  information  given 
me  by  Mr.  Jay's  father,  Mr.  Jay  himself  stating  that  he  did  not 
know  his  own  age  and  very  little  about  his  family  history.  I  then 
read  the  application  over  to  him  and  he  signed  it.  ...  I  was  the 
medical  examiner  of  the  Mutual  Reserve  Fund  Life  Association  in 
CotuUa,  Texas,  at  that  time  and  had  been  for  about  a  year.  I  gave 
and  wrote  the  answers  as  to  his  age  and  family  history  from  the  in- 
formation given  to  me  by  George  Washington  Jay's  father.'* 

It  is  conceded  by  the  appellant  that  declarations  made  ante  litem 
motam  by  'a  deceased  parent  as  to  the  date  and  place  of  birth  of 
his  child  are  admissible  as  evidence  of  such  facts;  but  the  insistence 
is  that  the  declarations  of  the  insured's  father,  testified  to  by  Dr. 
Williams,  that  he  was  bom  in  Owensville,  Eobertson  County,  Texas, 
on  January  1,  1864,  were  made  post  litem  motam  and  were  not, 
therefore,  admissible.  This  contention  is  predicated  upon  the  fact 
that  at  the  time  such  declarations  were  made  by  the  father  he  knew 
that  his  son  was  making  application  for  a  policy  of  insurance  and 
knew  that  it  was  necessary  to  insert  in  the  application  the  place  and 
date  of  his  birth  and  that  the  declarations  were  material.  While 
this,  except  as  to  the  declarations  being  post  litem  motam,  is  so,  it 
affords  no  basis  for  appellant's  contention.  The  phrase  "lis  mota"  is 
understood  to  mean  the  commencement  of  the  controversy.  Westfeldt 
V.  Adams,  131  N.  C,  379,  42  S.  E.,  826.  "With  reference  to  the 
meaning  of  the  term  lis  mota,  in  Monkton  v.  The  Attorney-General 
(2  Russ  &  Myl.,  147),  Mr.  Justice  Lawrence  said:  ^Declarations 
post  litem  motam — not  merely  after  the  commencement  of  the  law 
suit,  but, after  the  dispute  has  arisen,  for  that  is  the  primary  mean- 
ing of  the  lis — ought  not  to  be  received  in  evidence.'  After  the 
controversy  has  originated,  all  such  declarations  are  to  be  excluded. 
The  courts  insist  that  the  dip  into  the  stream  of  time  which  flows 
from  the  event  in  question  shall  be  taken  at  some  place  above  the 
point  where  strife  or  dissension  may  have  polluted  the  water.^^  Gillett, 
Ind.  &  Collat.  Ev.,  sec.  133.  Unless  it  can  be  said  that  the  appli- 
cation for  an  insurance  policy  is  the  commencement  of  the  contro- 
versy between  the  company  who  issues  it  and  the  beneficiary  named 
therein,  we  can  perceive  the  existence  of  no  lis  mota  when  the  dec- 
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larations  of  the  father  of  the  insured  as  to  the  place  and  date  of 
his  birth  were  tnade  to  the  witness.  Between  whom  was  there  then 
any  contention,  dispute  or  contrariety  of  opinion?  Or  what  was  there 
to  contend,  dispute  or  disagree  about?  It  takes  at  least  two  to 
commence  a  controversy  and  there  must  be  either  an  actual  or  a 
supposed  cause  for  the  contention.  Neither  appellant^s  agent  nor  the 
applicant  for  the  insurance  policy  knew  the  latter^s  age  or  place  of 
birth,  which  were  important  and  essential  to  be  stated  in  the  appli- 
cation; each  wanted  to  ascertain  the  truth  regarding  these  matters; 
the  one  for  the  purpose  of  issuing  the  policy  and  obtaining  the 
premiums,  the  other  for  the  purpose  of  obtaining  an  insurance  policy 
on  his  life  for  the  benefit  of  his  wife;  to  obtain  the  desired  infor- 
mation, they  naturally  resorted  to  his  father,  who,  of  all  persons 
then  living,  was  most  likely  to  be  cognizant  of  the  facts  they  wished 
to  learn;  he  had  no  interest  in  the  matter,  nor  could  he  anticipate 
any;  there  was  no  reason  why  he  should  state  any  thing  except  the 
truth  in  regard  to  the  matters  of  inquiry;  but  an  the  contrary, 
cogent  reason  for  his  telling  nothing  else;  for  knowing  that  the 
matter  was  important,  and  that  the  information  sought  would  affect 
his  son's  application  for  insurance,  and  the  application  the  validity 
of  the  policy  applied  for,  it  is  inconceivable  that  he  would  wrong 
his  son,  when  he  should  be  in  his  grave,  by  making  a  false  state- 
ment which  would  deprive  his  widow  of  the  benefit  of  the  contract 
he  was  about  to  make  for  her.  The  lis  mota  is  the  beginning  of 
the  controversy  which  culminates  in  the  law  suit  which  grows  out 
of  it,  anc'  in  which  the  parties  to  it  invoke  the  jurisdiction  of  the 
court  to  hear  and  determine  it.  This  controversy  may  begin  long 
prior  to  the  suit  instituted  to  settle  and  determine  it,  and  when 
begun,  declarations  afterwards  made  by  third  parties  on  either  side 
concerning  it  are  post  litem  motam  and  inadmissible  as  evidence  up- 
on the  trial  of  the  suit  brought  to  settle  the  controversy.  Why? 
Because,  to  continue  the  metaphor  above  referred  to,  the  dip  in  the 
stream  of  time  which  flows  from  the  event  in  question  is  made  for 
the  declaration  at  or  below  the  point  where  strife  or  dissension  has 
or  may  have  polluted  the  water.  It  is  because  the  "dip"  for  the 
evidence  is  made  at  a  point  below  where  the  water  has  been  polluted 
by  the  controversy  and  not  above  it.  The  controversy  out  of  which 
this  suit  grew  did  not  and  could  not,  from  its  very  nature,  com- 
mence until  after  the  death  of  the  insured.  The  historv  of  the  case 
shows  this.  It  was  then  commenced  between  the  appellant  and  the 
appellee  regarding  the  liability  of  the  former  to  the  latter  upon  the 
insurance  policy  and  culminated  in  her  bringing  this  suit.  .The  con- 
troversy arose  from  the  assertion  by  the  appellant  that  the  state- 
ment in  the  application  of  the  insured  for  the  policy  of  the  date 
and  place  of  his  birth  was  false,  and  the  denial  of  the  assertion  by 
the  appellee.  The  entire  controversy  depended  upon  the  decision  of 
this  issue  between  the  parties,  and  to  it  the  evidence  was  directed. 
From  this  it  is  clear  that  the  declarations  of  the  insured's  father, 
made  to  Dr.  Williams,  were  ante  litem  motam,  for  the  "dip'*  in  the 
stream  of  time  whicli  brought  them  up  was  made  at  a  place  above 
the  "point  of  strife  which  may  have  polluted  the  water."     It  might 
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as  well  be  contended  that  the  declarations  made  by  the  parents^ 
since  deceased,  as  to  the  date  and  place  of  their  son's  birth,  made  at 
the  baptismal  font  are  post  litem  motam  and  inadmissible  as  evi- 
dence in  a  case  brought  where  the  doctrine  of  primogeniture  obtains 
by  the  child  against  his  brother  to  determine  his  right  of  inheritance, 
as  to  contend  that  the  declarations  in  question  of  Jay's  father  were 
inadmissible  for  such  reasons.  For  in  the  supposed  case,  just  as  in 
this,  a  controversy  might  have  arisen  after  the  declarations  were 
made  in  which  it  would  be  material  to  ascertain  whether  or  not  the 
facts  so  declared  were  true.  Statements  and  declarations  may  be 
and  often  are  made  regarding  matters  about  which  a  controversy 
might  arise,  in  the  absence  of  such  declarations,  for  the  very  purpose 
of  preventing  such  controversy  or  determining  the  truth  of  such  matters 
in  the  event  a  dispute  should  arise  in  regard  to  them.  And  to  hold 
such  declarations  post  litem  motam  and  inadmissible  after  the  death 
of  the  declarant  would  be  to  abrogate  the  rule  upon  which  such  testi- 
mony is  founded  and  render  it  impossible  in  many  cases  for  a  party 
to  prove  the  facts  upon  which  his  rights  depend.  To  deprive  one  of 
the.  only  evidence  by  which  his  right  to  property  can  be  determined, 
is  to  deprive  him  of  the  property  itself. 

The  insured's  sister  had  no  recollection  of  the  time  when  or  of 
the  place  where  he  was  born.  She  only  testified  as  to  her  recollec- 
tion of  what  she  herself  had  been  told,  and  from  her  memory  of  a 
record  she  had  seen  of  the  date  of  her  brother's  birth,  said  to  have 
been  made  by  her  mother,  the  truth  or  authenticity  of  which  she  knew 
nothing.  Therefore  her  testimony  did  not  render  the  declarations 
of  her  father  inadmissible,  but  could  pnly  affect  its  weight. 

For  these  reasons  we  think  the  first  and  second  assignments  of 
error  are  not  well  taken,  and  overrule  them  both. 

2.  We  can  perceive  no  error  in  the  court's  charging  the  jury: 
**The  burden  of  proof  is  upon  the  plaintifif  to  establish  her  case  by 
a  preponderance  of  the  evidence,  and  unlets  she  has  done  so  you 
will  find  for  the  defendant.  By  a  preponderance  of  the  evidence  is 
meant  the  greater  weight  of  the  evidence/'  The  definition  given 
of  the  term  "preponderance  of  evidence"  was  accurate  (W.  TJ.  Tel. 
Co.  V.  James)  and  if  either  party  could  complain  of  its  being  given, 
it  would  be  the  plaintiff,  for  she  had  the  testimony  of  only  one  wit- 
ness upon  the  issue  as  to  the  date  of  her  husband's  birth,  while 
the  defendant  had  several,  and  had  the  jury  taken  the  term  "weight 
of  evidence"  to  mean  the  greater  number  of  witnesses  it  would  have 
been  to  her,  instead  of  to  defendant's,  prejudice.  Or  at  least,  such 
a  contention  might  seem  plausible  had  the  verdict  been  in  defendant's 
favor. 

3.  The  fourth  assignment  of  error  complains  of  the  court's  refusal 
to  peremptorily  instruct  a  verdict  in  defendant's  favor.  The  propo- 
sitions under  this  assignment  assume  that  the  declarations  of  the 
deceased's  father,  testified  to  by  Dr.  Williams,  were  false;  and  that, 
therefore,  there  was  a  breach  of  warranty  as  to  the  age  of  the  in- 
sured, which  under  the  terms  of  the  contract,  defeated  plaintiff's 
right  to  recover  on  the  policy.  This  assumes  the  very  matter  to  be 
determined.     How  are  we  to  know  that  such  declarations  are  false? 
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This  was  a  question  for  the  jury  to  determine,  not  us.  While  the 
testimony  of  the  defendant's  witnesses  may  tend  to  show  tlie  falsity 
of  the  declarations,  the  declarations  tend  equally  to  show  the  falsity 
of  their  testimony.  As  it  can  not  be  said  as  a  matter  of  law  which 
theory  was  correct — that  which  plaintiff's  testimony  tended  to  show, 
or  that  which  defendant  claims  was  established  by  his — it  was  nec- 
essarily a  question  of  fact  for  the  jury  to  determine.  And,  there 
being  evidence  tending  to  support  the  verdict,  it  is  not  our  province 
to  disturb  it.  Galveston,  H.  &  S.  A.  By.  v.  Murray,  99  S.  W.,  144; 
Galveston,  H.  &  S.  A.  By.  v.  Garrett,  98  S.  W.,  932;  Mutual  Res. 
Ins.  Co.  V.  Jay,  101  S.  W.,  549.  This  disposes  also  of  the  fifth  and 
sixth  assignments  of  error,  which  complain  that  the  court  erred  in 
overruling  defendant's  motion  for  a  new  trial  upon  the  grounds  that 
the  verdict  is  contrary  to  the  great  preponderance  of  evidence  and  is 
contrary  to  the  law. 

4.  The  seventh  assignment  of  error  is  as  follows:  "The  judg- 
ment of  the  court,  entered  upon  the  verdict  of  the  jury,  is  contrary 
to  the  law  in  this:  The  jury  rendered  a  verdict,  awarding,  among 
other  items,  the  sum  of  $240  statutory  penalty,  the  aggregate  of  the 
verdict  being  $3,158.67.  Upon  this  whole  sum  the  court  awarded 
six  percent  interest  from  the  date  of  judgment,  which  meant  interest 
at  six  percent  upon  the  penalty  of  $240;  whereas,  the  rules  of  law 
do  not,  in  the  absence  of  statutory  authorization,  permit  the  recovery 
of  interest  on  a  penalty.  Hence,  in  thus  framing  its  judgment,  the 
court  erred  to  the  prejudice  of  defendant.'' 

It  will  be  observed  from  reading  article  3071,  Bev.  Stats.,  1895, 
that  the  additional  twelve  percent  upon  the  amount  of  the  policy, 
therein  provided  for,  is  not  pronounced  a  penalty  but  is  declared 
"damages,"  and  every  contract  of  insurance  of  the  nature  of  the  one 
under  consideration  entered  into  in  this  State  is  made  in  view  of 
this  article,  and  its  provisions  enter  into  and  form  a  part  of  it.  In 
the  verdict  no  interest  upon  the  amount  represented  by  this  twelve 
percent  is  assessed,  but  interest  only  is  charged  upon  the  amount 
represented  in  the  judgment  from  the  time  it  was  rendered,  and  it 
being  provided  by  article  3105  Bev.  Stats.,  that  *'A11  judgments  of 
the  several  courts  of  this  State  shall  bear  interest  at  the  rate  of 
six  percent  per  annum  from  date  of  judgment,  except  etc.,"  and 
the  judgment  here  not  being  within  the  exception,  we  think  the  whole 
of  it  should  bear  interest  as  is  provided  by  the  statute.  Suth.  on 
Dam.,  sec.  333. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fire  Association  of  Philadelphia  v.  La  Grange  &  Lockhabt 

Compress  Company. 

Decided   April   0.    1908. 

1. — ^Flre  Insnrance — ConcealmeiLt  of  Material  Fact — A^ent — ^Waiver. 

A  policy  of  fire  insurance  was  issued  upon  a  compress;  the  policy  contained 
a  stipulation,  in  ofTcct,  that  it  should  be  void  if  the  party  insured  was  not  the 
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owner  in  fee  simple  of  the  property  described,  and  that  the  insurance  company 
should  be  subrogated  to  any  right  the  insured  might  have  against  any  one  for 
the  negligeAt  burning  of  the  property;  a  part  of  the  property  insured  was  situ- 
ated upon  leased  land,  and  the  contract  of  lease  contained  a  waiver  of  any  lia- 
bility on  the  part  of  the  lessor  (a  railroad  company)  in  .case  of  the  negligent 
burning  of  the  compress;  the  insurance  agent  who  wrote  the  policy  was  a  director 
in  the  compress  company,  and  knew  the  above  facts.  Held,  that  the  knowledge 
of  the  agent  will  be  imputed  to  the  insurance  company,  and  that  it  will  be 
presumed  that  the  stipulations  in  the  policy  were  waived. 

2.— Same — Knowledge  of  Agent. 

Ordinarily  a  principal  is  not  chargeable  with  notice  of  such  facts  as  come 
to  the  knowledge  of  his  agent  whilst  engaged  in  a  transaction  with  which  the 
principal  has  no  concern;  but  this  rule  does  not  apply  to  an  insurance  agent 
who,  while  acting  without  the  scope  of  his  agency,  acquires  information  ma- 
terially affecting  risks  of  insurance  which  he  thereafter,  with  such  knowledge 
present  in  his  mind  and  fully  conscious  thereof,  accepts  in  behalf  of  his  prin- 
eipal. 

Appeal  from  the  District  Court  of  Fayette  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

Geo.  Willrich  and  Crane  dk  Gilbert,  for  appellant. — The  appellant 
was  not  chargeable  with  the  information  acquired  by  Kaulbach  while 
he  was  acting  as  agent  of  the  plaintiff  company,  notwithstanding  the 
fact  that  he  was  appellant's  local  agent.  Kauffman  v.  Robey,  60 
Texas,  311;  Texas  Loan  Agency  v.  Taylor,  88  Texas,  49;  Lane  v. 
DeBode,  69  S.  W.,  437;  National  Fraternity  v.  Karnes,  24  Texas 
Civ.  App.,  607 ;  Cooper  v.  Ford,  29  Texas  Civ.  App.,  253 ;  Harrington 
V.  McFarland,  1  Texas  Civ.  App.,  289. 

The  notice  must  have  been  obtained  while  acting  within  the  scope 
of  his  authority.     Phenix  Ins.  Co.  v.  Willis,  70  Texas,  17. 

Brown  &  Lane  and  Ilutcheson,  Campbell  <&  Huicheson,  for  appellee. 

McMEAXS,  Associate  Justice. — This  suit  was  instituted  by  the 
La  Grange  and  Lockhart  Compress  Company,  hereinafter  styled 
Compress  Company,  as  plaintiff,  in  the  District  Court  of  Fayette 
County,  Texas,  against  The  Fire  Association  of  Philadelphia  as  de- 
fendant, hereinafter  styled  the  appellant. 

The  compress  company  in  its  pleading  claimed  that  the  appellant, 
being  a  corporation  and  an  insurance  company,  had  issued  its  fire 
insurance  policy  on  the  17th  day  of  September,  1905,  for  a  valuable 
consideration,  insuring  the  compress  company's  property  against  loss 
or  damage  by  fire  for  a  period  of  one  year,  the  policy  covering  the 
iron  clad  compress  building  with  iron  clad  roof  and  so  much  of  the 
platforms  as  was  under  such  roof,  $640;  on  plaintiff's  platforms  not 
covered  by  said  roof,  $2000;  on  plaintiff's  compress  machinery,  boilers, 
smokestack,  drums,  heaters,  pumps,  water  tanks  and  all  connections, 
including  the  foundations  and  settings,  $9,120;  on  plaintiff's  compress 
tools,  trucks,  scales,  hose,  furniture  and  fixtures,  fuel  and  supplies, 
$2,400. 

It  was  further  alleged  that  the  property  covered  by  the  said  policy, 
was  likewise  covered   by  policies   issued  by   the  following  companies. 
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to  wit:  The  Hartford  Fire  Insurance  Company;  Liverpool  &  London 
&  Globe  Insurance  Company;  The  Continental  Insurance  Company; 
Phoenix  Insurance  Company  and  the  Northern  Assurance  Company, 
$2,400  each.  All  of  this  insurance  was  concurrent  and  was  in  force 
at  the  date  when  the  property  was  destroyed  by  fire,  which  was  alleged 
to  be  on  the  27th  day  of  February,  1906. 

It  was  thea  alleged  that  notice  was  given,  etc.,  to  the  general 
agents  of  appellant  and  that  it  was  agreed  by  the  said  appellant  that 
it  would  settle  the  loss  for  an  agreed  sum  of  $11,352.50,  and  it  was 
agreed  by  each  of  the  other  companies  having  policies  on  said  prop- 
erty that  they  would  each  pay  a  like  proportion  of  their  $2,400  poli- 
cies. They  alleged  that  each  of  the  other  companies  did  pay  and  that 
the  plaintiflE  was  induced  to  settle  by  reason  of  the  promise  of  the 
defendant  to  pay,  but  that  the  defendant  never  paid  said  loss  or  any 
part  thereof. 

The  appellant  answered,  substantially,  by  a  general  and  special 
demurrer,  and  a  general  denial,  and  especially  pleading  to  the  effect 
that  the  policy  contained  a  clause  which  stipulated  that  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not  owned  by  the  insured 
in  fee  simple  the  policies  would  be  void  and  that  a  part  of  the  plat- 
forms and  sheds  which  were  a  part  of  said  building  were  not  on  the 
ground  owned  by  the  insured  in  fee  simple,  therefore,  defendant 
pleaded  that  the  contract  was  void. 

Defendant  further,  by  cross-bill,  made  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  a  party  to  said  suit,  alleging  substan- 
tially, that  if  the  appellee  shall  claim  that  the  fire  was  caused  by 
the  act  or  negligence  of  any  person  or  corporation,  private  or  muni- 
cipal, the  company  shall,  on  payment  of  the  loss,  be  subrogated  to 
the  extent  of  such  payment,  to  all  right  of  recovery  by  the  insured 
and  the  loss  resulting  therefrom,  and  such  rig) it  shall  be  assigned 
to  the  company  by  the  insured  receiving  such  payment.  The  appel- 
lant asked,  in  the  event  judgment  be  rendered  against  it  in  favor  of 
the  plaintiff,  that  a  judgment  for  like  amount  be  rendered  against 
the  defendant  railway  company  in  favor  of  appellant. 

The  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  answered 
by  general  and  special  demurrers,  and  special  pleas  in  which  it  set 
up,  among  other  things,  that  the  compress  company  had,  by  written 
release,  prior  to  the  issuance  of  this  policy,  exempted  it  from  all 
damage  inflicted  on  the  property  of  said  compress  company  or  prop- 
erty stored  thereat,  in  other  words,  pleaded  a  release  executed  by 
the  plaintiff  compress  company,  which,  if  true,  destroyed  the  ap- 
pellant's right  of  subrogation  secured  to  it  by  the  policy  issued. 

On  the  10th  day  of  December,  1906,  the  demurrers  of  the  defendant 
Railway  Company  to  the  cross-bill  of  appellant  were  sustained,  the 
court  adding  in  the  order  sustaining  same  that  the  court  is  further 
of  the  opinion  that  the  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  is  not  a  proper  or  necessary  party  to  this  suit,  and  that 
no  amendment  to  correct  any  of  the  errors  pointed  out  by  special 
exception  can  avail  over  the  objection  and  exception  of  the  said 
plaintiff.     To  this  ruling  of  the  court  in  sustaining  said  demurrer 
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and  holding  that  the  pleading  could  not  be  amended,  the  appellant 
excepted. 

Thereafter,  on  the  11th  day  of  December,  1906,  appellant  filed  its 
first  amended  original  answer,  which  contained  a  general  denial,  and 
a  special  answer  which  was,  substantially,  that  a  part  of  the  property 
insured  by  the  policy  was  on  ground  not  owned  by  the  insured  in  fee 
simple,  and  that  according  to  one  of  the  stipulations  in  the  policy  it 
was  therefore  void. 

m 

It  also  set  up  the  fact  that  the  policy  contained  a  clause  sub- 
stantially as  follows:  That  if  this  company  shall  claim  that  the  fire 
was  caused  by  the  act  or  neglect  of  any  person  or  corporation,  pri- 
vate or  municipal,  that  the  company  shall,  on  payment  of  the  loss, 
be  snbrogated  to  the  extent  of  such  payment,  to  all  right  of  recovery 
of  the  insured  for  the  loss  resulting  therefrom,  and  such  right  shall 
be  assigned  to  this  company  by  the  insured,  upon  receiving  said  pay- 
ment. 

It  was  alleged  that  the  property  had  been  destroyed  on  the  27th 
day  of  February,  1906,  by  fire  and  that  the  defendant  claimed  that 
the  fire  destroying  said  property,  was  caused  by  the  negligent  act  of 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas.  The  acts 
of  negligence  constituting  the  liability  of  the  railway  company  were 
alleged  substantially  as  in  the  cross-bill  against  the  said  railway 
company. 

The  appellant  further  pleaded  that  there  was  a  clause  in  the  policy 
sued  upon  substantially  that  "this  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresented  in  writing,  or  otherwise, 
any  material  fact  or  circumstance  concerning  this  insurance  or  the 
subject  thereof,  etc.,  or  if  the  interest  of  the  insured  in  the  property 
be  not  truly  stated  herein,  or  in  case  of  any  false  swearing  by  the 
insured  touching  any  matter  relating  to  the  insurance  or  the  subject 
thereof,  whether  before  or  after  the  loss.'^ 

It  was  then  alleged  that  the  plaintiflP  company,  before  the  issuance 
of  this  policy,  had  executed  to  the  defendant  railway  company,  a 
release,  releasing  it  from  all  damages  that  it  might  inflict  on  the 
property  of  the  plaintiff,  covered  by  the  said  policy  of  insurance  and 
substantially  and  effectually  destroying  all  right  of  action  which  it 
might  have  against  said  company  and  therefore  and  thereby  destroy- 
ing the  appellant's  right  to  subrogation,  which  was  alleged  to  be  a 
valuable  right,  because  it  was  averred,  among  other  things,  that  the 
principal  risk  against  which  said  policy  protected  the  plaintiff  com- 
pany, was  against  the  negligence  of  the  defendant  railway  company, 
and  that  the  right  of  subrogation  was,  therefore,  a  substantial  and 
material  right,  and  valuable  to  appellant. 

It  was  further  averred  that  the  concealment  of  the  said  release 
contract  and  in  failing  to  disclose  the  existence  of  the  said  contract, 
constituted  a  fraud  on  the  part  of  the  plaintiff,  touching  tlie  matter 
relating  to  the  insurance  and  the  subject  thereof,  and  rendered  the 
policy  void. 

.  It  further  averred  that  at  the  date  when  it  had  agreed  to  settle 
said  policy,  it  did  not  know  of  the  existence  of  this  release  and  had 
no  notice  thereof. 
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The  plaintiff  filed  a  supplemental  petition  in  which  it  denied 
that  there  was  any  valid  cause  of  action  against  the  railway  com- 
pany; it  again  pleaded  the  settlement  as  hereinabove  stated,  with  a 
great  deal  of  detail.  To  this  the  defendant  filed  a  supplemental  an- 
swer; in  which  it  repeated  very  much  of  the  allegations  in  its  amended 
original  answer. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  on 
the  25th  day  of  April,  1907,  for  $11,352.50,  with  interest  thereon  at 
the  rate  of  six  percent  per  annum,  from  April  1,  1906.  Appellant's 
motion  for  a  new  trial  having  been  overruled  it  brings  this  case  be- 
fore us  on  appeal. 

Appellant  by  appropriate  assignments  of  error  contends  that  the 
policy  for  $12,000  issued  by  it  is  void,  because  at  the  time  of  its 
issuance  it  had  no  knowledge  or  notice  that  a  part  of  the  insured 
property  was  on  ground  not  owned  by  the  compress  company  in  fee 
simple,  nor  of  the  existence  of  the  contract  between  the  compress 
company  and  the  railway  company  absolving  the  latter  from  liability 
in  case  of  the  destruction  by  fire  of  the  property  insured  as  a  re- 
sult of  the  negligence  of  the  railway  company,  whereby  its  right  of 
subrogation  was  destroyed,  and  that  the  agreement  to  settle  the  loss 
for  $11,352.50  was  likewise  void,  because  it  had  no  such  notice  at 
the  time  it  agreed  to  make  the  settlement. 

The  right  of  subrogation  was  a  valuable  right  and  material  to 
the  risk,  and  it  may  be  that  if  the  insurance  company  had  no  knowl- 
edge of  the  existence  of  the  contract  between  the  compress  company 
and  the  railway  company  relieving  the  latter  of  liability  for  negli- 
gently causing  the  destruction  of  the  subject  of  insurance,  and  there- 
by defeating  the  right  of  subrogation  preserved  by  the  insurance  com- 
pany in  its  contract  of  insurance,  the  policy  was  voidable;  and  if 
so,  then  the  agreement  to  settle  the  loss  may  have  also  been  voidable, 
unless  at  the  time  of  or  before  such  settlement  the  insurance  com- 
pany had  acquired  such  information.  The  whole  case,  then,  largely 
depends  upon  whether  at  the  time  of  the  issuance  of  the  policy  the 
insurance  company  was  chargeable  with  knowledge  of  the  existence 
of  said  contract  between  the  compress  company  and  the  railway  com- 
pany, leasing  from  the  latter  the  ground  upon  which  a  part  of  the 
insured  property  was  situated,  and  releasing  the  railway  company 
from  liability.  The  evidence  introduced  at  the  trial,  we  think,  com- 
pels the  following  findings  of  fact: 

The  compress  plant  was  constructed  in  1893  upon  land  owned  by 
it  with  the  exception  of  a  small  portion  of  its  platform,  which  was 
built  upon  land  owned  by  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  the  use  of  which  for  the  term  of  five  years  was 
acquired  by  the  compress  company  under  a  contract  with  the  rail- 
way company,  by  the  terms  of  which  the  latter  w^as  relieved  from  all 
liability  in  the  event  the  property  of  the  compress  company  should 
be  destroyed  by  fire  through  the  negligence  of  the  railway  company, 
and  in  1898  a  renewal  contract  of  lease  of  the  property  was  executed 
in  lieu  of  the  contract  of  1893,  into  which  was  carried  the  exemp- 
tion of  the  railway  company  as  contained  in  the  first  contract,  and 
this   contract   was   subsisting   at  the   time   of  the   destruction  of   the 
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plant  on  February  27,  1906.  After  the  construction  of  the  plant  in 
1893,  one  Kaulbach,  who  was  then,  and  has  continuously  since  then 
been,  the  agent  of  the  insurance  company,  upon  verbal  application 
of  the  compress  company  issued  a  policy  of  insurance,  insuring  the 
compress  property  against  loss  by  fire  for  the  period  of  one  year  from 
its  date  and  upon  the  expiration  of  that  policy  issued  another  to  cover 
a  like  period  of  time,  and  so  on  from  year  to  year  up  to  the  issu- 
ance of  the  policy  which  was  in  force  at  the  time  of  the  fire  which 
destroyed  the  property  insured.  During  all,  or  a  portion  of,  this 
time  Kaulbach  was  a  director  of  the  compress  company  and  while 
acting  as  such  director  he  acquired  knowledge  of  the  contract  ex- 
empting the  railway  company  from  liability,  and  of  the  fact  that  a 
part  of  the  plant  was  upon  leased  ground,  and  at  the  times  he 
issued  the  various  policies  of  insurance,  and  especially  at  the  time 
he  issued  the  policy  which  was  in  force  at  the  time  of  the  fire,  he 
knew  and  was  conscious  of  said  contract  of  exemption  and  of  the 
lease  from  the  railway  company  of  a  part  of  the  land  occupied  by 
the  compress. 

Appellant,  to  escape  the  effect  of  the  knowledge  of  its  agent  Kaul- 
bach, insists  that  as  his  knowledge  was  acquired  while  acting  as 
director  of  the  compress  company  and  not  while  acting  in  the  scope 
of  his  agency  or  while  in  the  discharge  of  any  duty  owing  to  his 
principal,  his  knowledge  was  not  such  as  to  be  binding  upon  the 
insurance  company,  and  has  cited  several  cases  in  support  of  this 
contention. 

It  seems  to  be  a  generally  well  recognized  principle  that  the 
principal  is  not  chargeable  with  notice  of  such  facts  as  come  to  the 
knowledge  of  his  agent  whilst  engaged  in  a  transaction  with  which 
the  principal  has  no  concern.  One  of  the  reasons  upon  which  the  rule 
rests  is  that  when  the  agent  is  under  obligations  to  communicate 
his  knowledge  to  his  employer,  the  latter  is  bound,  because  if  the 
agent  has  done  his  duty  he  has  imparted  the  information;  and  if 
he  has  not,  the  party  who  trusted  him  is  the  one  to  suffer  for  his 
neglect.  Another  reason  given  for  the  rule  is  that  facts  learned  in 
one  transaction  by  a  party  are  not  presumed  to  be  present  in  his 
mind  when  engaged  in  a  totally  different  transaction.  The  law  does 
not  presume  that  what  is  once  known  will  always  be  present  in  the 
memory.  Kauffman  v.  Robey,  60  Texas,  311.  But  we  have  been 
cited  to  no  case,  and  we  have  been  unable  to  find  one,  which  holds 
that  where  an  agent  of  an  insurance  company  has,  while  acting  with- 
out the  scope  of  his  agency,  acquired  information  materially  affecting 
risks  undertaken  in  contracts  of  insurance,  thereafter  executes  a  policy 
of  insurance  with  such  knowledge  present  in  his  mind  and  fully 
conscious  thereof,  his  principal  will  not  be  chargeable  therewith  and 
bound  thereby.  But  it  is  suflScient  that  at  the  time  of  the  issuance  of 
the  policy  the  agent  knew,  no  matter  from  what  source  his  infor- 
mation was  derived,  that  the  condition  was  inconsistent  with  the  facts. 
Here  we  are  presented  with  a  state  of  facts  showing  that  appellant 
in  executing  the  policy  reserved  the  right  of  subrogation  of  any 
claim  for  damages  of  the  insured   against   any   one  whom   the  in- 
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surer  might  claim  was  responsible  for  the  loss,  knowing  when  it  did 
so  that  the  insured  had  waived  any  claim  it  might  have  against 
the  railway  company  in  case  the  latter  should  be  responsible  for 
the  loss. 

In  Liverpool  &  L.  Ins.  Co.  v.  Ende,  (65  Texas^  I^^)>  our  Supreme 
Courts  speaking  through  Judge  Stayton,  says:  ^'To  deliver  a  policy 
with  full  knowledge  of  the  facts  upon  which  its  validity  may  bie  dis- 
puted^ and  then  to  insist  upon  these  facts  upon  grounds  of  avoidance 
is  to  attempt  a  fraud.  This  the  courts  will  neither  aid  nor  presume, 
and  when  the  alternative  is  to  find  this  or  find  that,  in  accordance 
with  honesty  and  fair  dealing,  there  was  an  intent  to  waive  the 
known  ground  of  avoidance^  they  will  choose  the  latter.  Such  an 
issue  is  tantamount  to  an  assertion  that  the  policy  is  valid  at  the 
time  of  delivery  and  is  a  waiver  of  the  known  ground  of  invalidity," 
citing  May  on  Insurance^  sec.  497.  In  support  of  the  same  proposi- 
tion Judge  Stayton  quotes  as  follows:  '^The  insurer  is  estopped  from 
setting  up  the  breach  of  any  condition  of  the  policy  when  at  the 
time  of  its  issue  it  knew  that  the  condition  was  inconsistent  with 
the  facts,  and  the  assured  had  been  guilty  of  no  fraud.     .     .    ." 

Wagner  v.  Westchester  F.  Ins.  Co.,  92  Texas,  555,  was  a  case  in 
which  the  insurance  company  sought  to  avoid  liability  on  its  policy 
of  insurance  because  the  interest  of  the  plaintiffs  in  the  property  in- 
sured was  not  truly  stated  in  the  policy.  It  was  shown  by  the  evi- 
dence that  the  agent  of  the  insurance  company  knew  when  he  issned 
the  policy  that  the  insured  were  not  the  sole  owners  of  the  property 
and  that  the  policy  did  not  truly  state  their  interest  in  it.  Judge 
Brown,  in  delivering  the  opinion  of  the  court,  after  quoting  from 
the  opinion  in  Insurance  Company  v.  Ende,  says:  *^e  therefore 
hold  that  when  Tobin  (the  agent)  issued  the  policy  in  the  name 
of  Wagner  &  Chabot,  with  a  knowledge  of  the  ownership  and  title 
of  the  property  insured,  he,  for  the  company,  waived  the  provision 
relied  upon  which  would  avoid  the  contract,  because  those  provisions 
are  entirely  inconsistent  with  an  honest  intention  on  the  part  of  the 
insurance  company  to  make  a  valid  contract.  After  such  a  contract 
has  been  executed  and  delivered  by  an  agent,  with  the  ample  powers 
which  were  conferred  upon  Tobin,  the  premium  received  and  ap- 
propriated by  the  company,  and  after  the  assured,  in  reliance  upon 
the  validity  of  the  contract,  has  suffered  a  loss  without  fault  on  his 
part,  the  courts  will  not  hear  the  insurance  company  say  that  it 
knowingly  made  and  delivered  to  the  assured  what  it  knew  at  the 
time  to  be  an  invalid  policy,  and  that  therefore  it  is  not  liable  for 
the  loss  sustained.^' 

Continental  Ins.  Co.  v.  Cummings,  98  Texas,  115,  was  also  a  case 
in  which  the  insurance  company  sought  to  escape  liability  on  the 
ground  that  the  title  of  the  property  insured  was  not  truly  stated 
in  the  policy,  and  our  Supreme  Court  reiterating  the  doctrine  laid 
down  in  the  cases  before  cited,  held  that  it  was  admissible  to  show 
knowledge  on  the  part  of  the  agent,  at  the  time  of  the  issuance  of 
the  policy,  of  the  true  state  of  the  ownership  by  proof  of  general 
reputation.  See  same  case  in  16  Texas  Ct.  Bep.,  280,  opinion  by 
Associate  Justice  Beese. 
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In  the  present  case  it  was  shown  by  the  testimony  of  the  agent, 
Eaolbach,  that  he  knew  of  the  contract  of  exemption  of  the  railway 
company  from  liability^  and  of  the  fact  that  a  part  of  the  property 
insured  was  on  leased  ground  and  that  at  the  time  of  the  issuance 
of  the  policy  in  force  at  the  time  of  the  fire.  He  testified :  "I  knew 
that  the  property  was  leased  in  the  same  way  and  occupied  in  the  same 
way."  This  testimony  was  undisputed.  Therefore  the  insurance  com- 
pany must  be  held  to  have  known  the  facts  at  the  time  it  issued  the 
policy  and  made  the  settlement  sued  on. 

As  no  other  verdict  and  judgment  could  have  been  rendered  un- 
der the  undisputed  facts  than  one  in  favor  of  a'ppellee,  any  error 
that  may  have  been  committed  by  the  trial  court  in  its  charge  in 
chief,  or  the  giving  or  refusing  of  special  charges,  or  in  sustaining 
exceptions  to  appellant's  cross-bill  bringing  the  railway  company  into 
the  case  as  party  defendant,  are  immaterial  and  harmless.  The  judg- 
ment of  the  court  below  is  affirmed.       • 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railroad  Company  of  Texas  v. 
Louisiana  &  Texas  Lumber  Company. 

Decided  April  10,  1008. 

Ourier  of  Freight — ^Routing   by   Shipper — ^FaUure   to   Observe — ^Keaiure   of 

Damage. 

Carriers  of  freight  are  required  to  foUow  the  instructions  of  shippers  in 
routing  goods  received  for  shipment  to  a  point  beyond  the  line  of  the  carrier. 
A  Tioktion  of  such  instructions  makes  the  carrier  an  insurer  of  the  goods. 
But  when  the  goods  are  promptly  transported  and  tendered  to  the  consignee,  al- 
though over  a  route  other  than  that  designated  by  the  shipper,  the  carrier  can- 
not be  held  liable  for  damages  resulting  to  the  shipper  by  reason  of  the  refusal 
of  the  consignee  to  receive  the  same,  in  the  absence  of  evidence  that  the  carrier 
knew  that  such  special  damages  would  result  from  a  breach  of  the  contract  of 
shipment. 

Appeal  from  the  County  Court  of  Angelina  County.  Tried  below 
before  Hon.  T.  W.  Jordan. 

B,  B.  Perkins,  Marsh  &  Mcllwaine  and  J.  8.  Mcllwaine,  for  appel- 
lant— The  failure  of  a  railroad  company  to  communicate  to  its  con- 
necting line  the  direction  that  the  goods  are  shipped  in  care  of  a 
certain  railroad,  resulting  in  their  diversion  to  another  route  than 
that  directed,  does  not,  in  connection  with  such  consequent  diversion, 
amount  to  a  conversion,  and  ipso  facto  make  it  liable  for  the  value 
of  the  goods;  and  the  owner  or  consignee  must  receive  the  freight, 
his  remedy  being  limited  to  the  damages,  if  any,  occasioned  by  the 
diversion.  Booth  v.  Missouri,  K.  &  T.  Ry.,  37  S.  W.,  168;  Southern 
Pacific  Co.  V.  Booth,  39  S.  W.,  685;  Baumbach  v.  Gulf,  C.  &  S.  F. 
By.,  4  Texas  Civ.  App.,  650;  St.  Louis  S.  W.  Ry.  v.  Tyler  Coffin 
Co.,  81  S.  W.,  826. 

The  petition  failing  to  allege  that  the  defendant,  at  the  inception 
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of  the  contract  of  carriage,  had  notice  of  the  special  necessity  of 
making  delivery  at  destination  in  accordance  with  shipping  instruc- 
tions and  of  the  special  damages  likely  to  accrue  in  the  event  of  not 
doing  so,  plaintiff  could  not  recover  special  damages  such  as  the 
difference  between  the  price  at  which  the  thing  shipped  had  been  con- 
tracted to  be  sold  and  the  price  which  it  actually  brought.  Missouri, 
K.  &  T.  Ry.  V.  Sproles  &  Vines,  15  Texas  Ct.  Rep.,  187;  Missouri, 
K.  &  T.  Ry.  V.  Webb,  20  Texas  Civ.  App.,  431;  Missouri,  K.  &  T.  Hy. 
V.  Belcher,  89  Texas,  428. 

E.  J.  Mantooir,  for  appellee. — Carriers  of  goods  are  required  to 
follow  the  instructions  given  by  the  owner  of  the  goods  concerning 
their  transportation  whenever  practicable,  since,  beyond  doubt,  a  com- 
mon carrier  in  forwarding  goods  beyond  its  own  line  is  bound,  as  a 
general  rule,  to  follow  with  fidelity  the  instructions  of  the  shipper 
or  suffer  the  risk  of  the  deviation  therefrom.  Galveston,  H.  &  H. 
Ry.  Co.  V.  Allison,  69  Texas,  193;  Texas  &  P.  Ry.  Co.  v.  Boggs,  40 
S.  W.,  20;  Booth  v.  M.,  K.  &  T.  Ry.,  37  S.  W.,  168;  Texas  &  P. 
Co.  V.  White,  80  S.  W.,  641;  Houston  &  T.  C.  R.  R.  Co.  v.  Scott, 
89  S.  W.,  763;  Inman  v.  St.  L.  S-W.  Ry.  of  Texas,  14  Texas  Civ. 
App.,  39;  Houston  &  T.  C.  R.  R.  Co.  v.  Buchanan,  94  S.  W.,  199; 
Cnne  Hill  Cold  Storage  Co.  v.  S.  A.  &  A.  P.  Ry.  Co.,  95  S.  W., 
761;  Express  Co.  v.  Kountze  Bros.,  8  Wall.,  342;  Hinckley  v.  N.  Y. 
C.  Ry.  Co.,  66  N.  Y.,  429;  Johnson  v.  N.  Y.  C.  Ry.  Co.,  33  N.  Y., 
610;  Crogan  v.  Galena  &  C.  U.  Ry.  Co.,  17  Wis.,  492;  Georgia  Ry. 
Co.  V.  Cole,  68  Ga.,  623;  Philadelphia  Ry.  Co.  v.  Peck,  17  Atl.  605; 
Lee  V.  Wabash  Ry.  Co.,  94  S.  W.,  991;  Hurst  v.  St.  L.  &  S.  P.  Ry. 
Co.,  94  S.  W.,  794. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  $173.94  as  damages  for  the  failure  of 
appellant  to  follow  appellee's  instructions  in  routing  a  shipment  of 
lumber  made  by  appellee  from  Kennard,  Texas,  to  Lima,  Ohio. 
The  trial  in  the  Justice  Court  resulted  in  a  verdict  in  favor  of  plain- 
tiff for  the  full  amount  claimed.  The  trial  de  novo  upon  appeal  to 
the  County  Court  resulted  in  a  judgment  in  favor  of  plaintiff  for 
the  sum  of  $75. 

The  record  shows  that  the  appellee  is  engaged  in  the  manufacture 
and  sale  of  lumber  at  Kennard,  a  station  on  the  Eastern  Texas  Rail- 
road in  Houston  County,  Texas.  In  the  months  of  March  and  June, 
1904,  appellee  sold  two  bills  of  lumber  to  W.  B.  Bloom  of  Lima,  Ohio. 
The  aggregate  price  agreed  to  be  paid  by  Bloom  for  said  lumber,  de- 
livered on  board  cars  at  Lima,  was  $773.94.  In  this  contract  of 
sale  it  was  expressly  agreed  that  the  lumber  should  be  shipped  into 
Lima  over  the  Lake  Erie  &  Western  Railroad,  and  the  purchaser  was 
not  required  to  accept  any  pay  for  the  lumber  if  it  came  into  Lima 
over  any.  other  railroad. 

When  the  lumber  was  delivered  to  the  Eastern  Texas  Railroad 
Company  by  appellee,  it  instructed  said  company  to  route  the  ship- 
ment via  the  Lake  Erie  &  Western  Railroad.  The  bill  of  lading 
given  by  said   Eastern  Texas .  Railroad   Company  contains  the  nota- 
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tion  that  the  shipment  is  to  be  routed  over  the  Lake  Erie  &  Western 
Bailroad^  and  the  way  bill  given  by  the  appellant  company  when  it 
received  the  shipment  from  the  initial  carrier  contains  the  same  no- 
tation. The  appellant  failed  to  notify  its  next  connecting  carrier  of 
this  routing  and  the  shipment  was  made  into  Lima  over  the  Cin- 
cinnati, Hamilton  &  Dayton  Bailroad.  When  the  lumber  arrived 
at  Lima,  Bloom  was  notified  of  its  arrival  by  the  last  named  rail- 
road company  and  he  refused  to  receive  same.  Thereupon  said  rail- 
road company  notified  appellee  that  the  shipment  was  refused.  Upon 
receipt  of  this  notice  appellee  instructed  said  railroad  to  sell  the 
lumber  for  appellee's  account  and  remit  the  balance  of  the  proceeds 
of  the  sale  after  deducting  freight  and  expenses.  In  accordance  with 
these  instructions  the  lumber  was  sold  at  a  net  loss  to  appellee  of 
$173.94,  that  being  the  difference  between  the  net  proceeds  of  the 
sale  and  the  amount  appellee  would  have  realized  had  the  lumber 
been  received  by  the  consignee. 

The  stipulation  in  the  contract  of  sale  that  the  lumber  should 
be  shipped  on  the  Lake  Erie  rpad  was  due  to  the  fact  that  Bloom 
was  engaged  in  litigation  with  the  Cincinnati,  Hamilton  &  Dayton 
Bailroad  in  regard  to  its  methods  of  delivering  lumber  for  his  lum- 
ber yards,  and  he  did  not  desire  to  have  further  business  relations 
with  said  road.  These  facts  were  not  made  known  to  the  initial 
carrier,  nor  to  the  appellant,  and  appellant  had  no  notice  of  tiie 
fact  that  by  the  terms  of  the  contract  of  sale  Bloom  could  refuse 
to  accept  the  lumber  unless  it  was  shipped  over  the  Lake  Erie  road. 

The  petition  alleges  that  the  expenses  of  the  sale  charged  to  ap- 
pellee by  the  Cincinnati,  Hamilton  &  Dayton  Railroad  included  the 
sum  of  $75  charged  for  demurrage,  cartage  and  storage;  but  there 
is  no  evidence  showing  the  amount  of  these  charges,  and  no  allega- 
tions that  same  were  not  necessary  expenses  of  the  sale  or  that  the 
alleged  charges  were  unreasonable. 

The  trial  court's  conclusions  of  law  upon  these  facts  were  as  fol- 
lows: 

"I  find  that  the  consignor  had  the  right  to  route  the  shipment  of 
freight. 

"I  further  find  that  the  defendant,  not  having  received  notice  of 
the  contract  between  plaintiff  and  the  consignee,  is  not  liable  for 
special  damages. 

^^I  further  find  the  measure  of  damages  in  this  case  to  be  the  de- 
murrage, cartage  and  storage  on  said  shipment  of  lumber  until  it 
could  be  sold.^' 

It  is  well  settled  that  carriers  are  required  to  follow  the  instruc- 
tions of  shippers  in  routing  goods  received  for  shipment  to  a  point 
beyond  the  line  of  the  carrier,  and  if  the  carrier  deviates  from  the 
instructions  of  the  shipper  and  forwards  the  goods  by  a  different 
route,  or  by  a  different  conveyance  from  that  designated  by  the  ship- 
per, such  carrier  becomes  the  insurer  of  the  goods  and  can  not 
avail  itself  of  any  stipulation  in  its  contract  limiting  its  liability 
for  damages  to  said  shipment.  Galveston,  H.  &  H.  Ry.  Co.  v.  Alli- 
son, 59  Texas,  193.;  Booth  v.  Missouri  K.  &  T.  Ry.  Co.,  37  S.  W., 
168. 
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This  rule,  however,  in  no  way  conflicts  with  the  general  rule  for 
the  measure  of  damage  for  breach  of  contract  of  carriage  which  limits 
recovery  for  a  breach  of  such  contract  to  such  damages  as  might 
reasonably  be  supposed  to  have  been  within  the  contemplation  of  the 
parties,  at  the  time  the  contract  was  made,  as  a  probable  result  of 
its  breach. 

Appellant  having  no  notice  of  the  terms  of  the  contract  of  sale 
between  appellee  and  Bloom,  the  consignee  of  the  lumber,  it  can  not 
be  supposed  that  it  was  in  contemplation  of  appellant  at  the  time 
it  received  this  shipment  and  entered  into  the  contract  of  carriage, 
that  a  failure  on  its  part  to  follow  the  routing  instructions  of  ap- 
pellee would  result  in  the  refusal  of  Bloom  to  receive  the  lumber  and 
the  damage  to  appellee  caused  thereby. 

The  lumber  was  promptly  and  safely  transported  to  the  point  of 
destination,  and  the  only  damage  claimed  to  have  resulted  from  the 
failure  of  the  appellant  to  follow  the  routing  instructions  was  caused 
by  the  refusal  of  Bloom  to  receive  the  shipment,  and,  as  we  have 
before  stated,  was  not  such  damage  as  might  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  the  parties  at  the  time 
the  contract  of  shipment  was  made,  and  therefore  can  not  be  re- 
covered. 

The  charges  for  which  the  court  below  allowed  recovery  was  dam- 
age resulting  wholly  from  the  refusal  of  the  consignee  to  receive 
the  lumber  and  was  therefore  as  clearly  special  as  the  loss  sustained 
by  appellee  in  the  difference  between  the  contract  price  and  that  for 
which  the  lumber  was  sold,  and  if  the  amount  of  said  charges  had 
been  shown  by  the  evidence  appellee  could  not  recover  same  for  the 
reason  before  indicated. 

The  undisputed  evidence  showing  that  appellant  had  no  notice 
of  the  provisions  of  the  contract  of  sale  between  appellee  and  Bloom 
which  authorized  the  latter  to  refuse  to  accept  the  shipment  of  lum- 
ber if  the  routing  instructions  were  not  followed,  and  that  all  of 
the  damage  sustained  by  appellee  was  caused  by  the  refusal  of  Bloom 
to  receive  the  lumber,  the  judgment  of  the  court  below  should  be 
reveised  and  judgment  here  rendered  in  favor  of  appellant,  and  it 
has  been  so  ordered. 

Reversed  and  rendered. 


Texas  &  New  Orleans  Railroad  Company  v.  Texas  Tram  & 

Lumber  Company. 

Decided  April   11,  1908. 

1. — Judgment — ^Entry  Nuno  pro  Tunc — ^Appeal. 

An  appeal  from  a  judgment  which  the  record  shows  has  not  been  entered  in 
the  minutes  cannot  be  sustained.  Therefore  the  perfecting  of  an  appeal  within 
due  time  after  the  entry  of  the  judgment  nunc  pro  tunc  at  a  subsequent  term  is 
sufficient,  and  will  give  the  Appellate  Court  jurisdiction. 

2. — Title  by  Limitation — ^Adverse  Possesaion. 

In  order  to  entitle  one  to  recover  land  by  limitation  title  it  is  not  necessary 
that  the  period  of  adverse  possession  should  immediately  precede  the  filing  of 
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the  suit;  it  is  Bufficient  if  the  title  has  been  acquired  at  any  time  theretofore  by 
oomplianoe  with  the  statutory  requirements. 

1— Trespass  to  Try  Title — Sale  Pending  Suit — ETidenoe. 

A  party  who,  in  fact,  owns  the  land  at  the  institution  of  a  suit  of  trespass 
to  try  title  to  the  same,  may  prosecute  such  suit  to  final  judgment,  even  though 
he  should  sell  his  interest  therein  pending  the  suit.  Evidence  considered,  and 
held  insufficient  to  show  that  a  party  defendant  who  by  plea  of  reconvention 
set  up  claim  to  tiie  land  in  controversy,  had  sold  the  land  prior  to  the  institu- 
tion of  the  suit. 

4.— Appeal — Grouping  Assignments — ^Praotioe. 

It  is  a  violation  of  the  rules  to  present  several  assignments  as  one  when 
nieh  assignments  raise  issues  not  germane  to  each  other;  and,  upon  objection  by 
the  opposite  party,  assignments  so  grouped  will  not  be  considered  on  appeal. 

9.— Evidence-— Exclusion — ^Harmless  Error. 

The  exclusion  of  evidence  becomes  harmless  when,  by  reason  of  a  correct 
charge  of  the  court,  such  evidence  would  have  been  irrelevant  if  admitted. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Baker,  Bolts,  Parker  &  Garwood,  T.  D.  Cobbs  and  Parker  &  Bef- 
ner,  for  appellant. — The  evidence  wholly  fails  to  furnish  legally 
sufficient  grounds  for  awarding,  in  the  verdict,  to  the  Texas  Tram  & 
Lumber  Company  title  to  any  part  of  the  land  involved  herein  under 
either  the  five  or  ten  years  statute  of  limitation.  Caplen  v.  Drew, 
54  Texas,  496 ;  Evitts  v.  Both,  61  Texas,  84,  85 ;  Anderson  v.  Jack- 
son, 69  Texas,  347,  348;  Hunnicutt  v.  Peyton,  102  TJ.  S.,  368,  369; 
Kane  v.  Sholars,  90  S.  W.,  940;  Mhoon  v.  Cain,  77  Texas,  318; 
Whitehead  v.  Foley,  28  Texas,  289 ;  Cantagrel  v.  Von  Lupin,  58  Texas, 
570;  Chance  v.  Branch,  68  Texas,  493;  Evans  v.  Templeton,  69 
Texas,  378;  Ward  v.  Cochran,  150  U.  S.,  606. 

Andrews,  Ball  &  Streetman,  Denman,  Franklin  dk  McOown,  Oreers 
dk  Nail  and  Oliver  0,  Todd,  for  appellee. — The  finding  of  the  jury 
to  the  effect  that  the  defendant  had  acquired  title  to  all  of  block 
25  south  of  the  line  12^^  feet  south  from  the  middle  of  track  of 
plaintiff's  main  line,  and  parallel  with  said  middle  line  of  said  track 
was  not  only  proper,  but  was  the  only  finding  which  could  have  been 
reasonably  made  by  the  jury.  Gunter  v.  Meade,  78  Texas,  634; 
Moore  v.  McCown,  20  S.  W.,  1112;  Williams  v.  Eand,  9  Texas  Civ. 
App.,  631;  Kimbro  v.  Hamilton,  28  Texas,  565;  City  of  El  Paso  v. 
Port  Dearborn  Nat.  Bank,  96  Texas,  496. 

Appellant^s  proposition  is  without  merit:  First,  because  this  plain- 
tiff, having  prosecuted  this  suit  against  the  Texas  Tram,  could  not 
upon  its  own  failure  to  show  title  to  the  land,  defeat  a  recovery  by 
the  Tram,  even  though  said  company  had  sold  out  either  before  or 
during  the  pendency  of  the  suit;  and,  second,  because  there  is  no 
testimony  in  the  record  that  the  Texas  Tram  was  not  the  owner  of 
this  property  at  the  time  of  this  trial.  Oreen  v.  Hugo,  81  Texas,  458 ; 
Jones  V.  Lee,  41  S.  W.,  195;  Allen  v.  Worsham,  50  S.  W.,  157;  Smith 
v.  Bothe,  55  S.  W.,  754. 
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PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellant  against  the  appellee  and  W.  C.  Goslin 
to  recover  title  and  possession  of  a  part  of  block  25  in  the  city  of 
Beaumont.  The  land  claimed  by  appellant  is  a  strip  two  hundred  and 
fifty  feet  in  width  lying  on  either  side  of  main  track  of  appellant's 
railroad  through  said  block.  In  addition  to  general  allegations  of 
title  appellant  alleged  title  by  continuous  adverse  possession  and 
use  of  the  property  under  a  claim  of  ownership  since  1859.  Goslin 
filed  no  answer  and  judgment  was  rendered  against  him  by  default. 

The  defendant,  Texas  Tram  &  Lumber  Company,  pleaded  general 
denial  and  not  guilty,  and  specially  pleaded  limitation  under  the 
three,  five  and  ten  years  statutes,  as  applied  to  ^'all  of  lots  648  and 
649  and  those  parts  of  lots  645  and  650  lying  south  of  the  south 
ends  of  the  ties  of  the  main  line  of  the  Texas  &  New  Orleans 
Railroad  Company  in  said  block  25,'^  and  further  pleading  in  recon- 
vention alleged  fee  simple  title  in  itself  by  regular  chain  of  con- 
veyances from  the  Mexican  Government  to  "all  of  block  25  of  the 
original  town  of  Beaumont,  Texas,  which  lies  south  of  the  south  end 
of  the  ties  of  the  main  line  of  the  Texas  &  New  Orleans  Bailroad 
Company  at  the  place  where  it  crosses  said  block  25,"  and  further 
alleged  that  it,  the  said  Texas  Tram  &  Lumber  Company,  had  been 
dispossessed  by  the  plaintiff  Texas  &  New  Orleans  Railroad  Company, 
which,  in  the  language  of  the  defendant's  answer,  "now  withholds 
from  this  defendant  the  title  thereto,''  further  alleging  that  plaintiff 
sought  to  cast  a  cloud  upon  its  title,  and  praying  judgment  for  title 
and  possession,  etc. 

The  trial  in  the  court  below  by  a  jury  resulted  in  the  following 
verdict:  "We  the  jury  find  as  follows:  The  south  boundary  line  of 
the  T.  &  N.  0.  R.  R.  right  of  way  to  be  one  hundred  and  twenty-five 
feet  south  of  the  center  of  the  main  line  of  said  railroad  on  block 
25  and  parallel  to  said  main  line.  Also  that  the  defendant  has  by 
limitation  title  to  all  of  the  property  up  to  a  line  twelve  and  one-half 
feet  from  center  of  main  line  of  T.  &  N.  0.  R.  R.  Co.,  and  parallel 
to  it  on  south  side."  Judgment  was  rendered  in  accordance  with 
this  verdict  in  favor  of  appellant  for  all  of  the  land  sued  for,  ex- 
cept that  portion  south  of  the  line  twelve  and  one-half  feet  south 
of  and  parallel  with  the  center  of  the  main  track  of  appellant's 
road,  and  in  favor  of  appellee  for  the  land  south  of  said  line. 

The  appellant,  as  plaintiff  below,  proved  its  title  to  all  the  land 
sued  for  from  the  sovereignty,  and  the  court  so  instructed  the  jury, 
further  instructing  them  as  follows:  "Now,  the  only  questions  that 
are  at  issue  before  you,  and  which  are  to  be  determined  by  you 
under  the  instructions  as  herein  given  you,  are:  (1)  the  question 
of  boundary  line  between  plaintiff  railroad  company  and  defendant 
Texas  Tram  &  Lumber  Company's  property;  and  (2)  whether  or 
not  said  defendant  Lumber  Company  has  acquired  any  part  of  the 
land  claimed  by  plaintiff,  embraced  within  the  right  of  way  of  two 
hundred  and  fifty  feet,  by  limitation." 

The  evidence  shows  that  in  1880  the  firm  of  Smyth  &  Scale  took 
possession  of  the  property  claimed  by  appellee  in  this  suit  and  occu- 
pied and  used  it  as  a  lumber  yard.     There  is  testimony  to  sustain 
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the  finding  that  this  lumber  yard  covered  the  entire  property  from 
the  south  line  of  block  25  up  to  within  a  few  feet  of  the  main  track 
of  the  railroad.  Geo.  W.  Smyth,  a  member  of  said  firm,  testified 
in  substance:  That  the  actual  lumber  piles  covered  all  the  property 
in  question  except  that  which  wa?  covered  by  dolly-ways.  That  these 
dolly-ways  were  constructed  in  order  to  get  the  lumber  to  the  piles. 
That  they  had  what  was  called  dolly-ways  between  the  lumber  piles 
80  as  to  get  to  them  with  lumber.  Said  witness  testified  that  they 
had  lumber,  as  well  as  he  could  remember,  within  twenty-five  or 
thirty  feet  of  the  track,  and  that  they  had  a  dolly-way  between  these 
piles  of  lumber  and  the  track  covering  part  of  this  twenty-five  or 
thirty  feet.  That  there  was  a  ditch  at  the  foot  of  the  grade  of  the 
railroad,  but  that  the  dolly-way  covered  a  part  of  this  ditch.  Wit- 
ness further  testified  that  this  lumber  was  stacked  fifteen  or  sixteen 
feet  high  all  over  this  land,  and  was  stacked  in  the  usual  way  that 
saw-mills  stack  their  lumber,  and  that  same  was  piled  on  foundations 
built  up  eighteen  or  twenty  inches  from  the  ground.  With  reference 
to  the  construction  of  the  dolly-ways,  this  witness  testified  that  these 
dolly-ways  were  constructed  by  laying  6x8  timbers  and  laying  plank 
on  them.  The  6x8  was  placed  on  the  ground  or  raised  above  the 
ground  as  they  found  necessary  in  order  to  give  a  level  dolly-way. 
Witness  further  testified  that  Smyth  and  Scale  claimed  all  the  prop- 
erty covered  by  their  lumber  yard  on  this'  block. 

The  deed  under  which  Smyth  &  Seale  claimed  described  the  land 
thereby  conveyed  as  follows:  "Lot  617  and  622  in  block  19  and  also 
lots  648  and  649  in  block  Xo.  25,  this  also  includes  all  the  land 
in  said  block  lying  south  and  east  of  the  right  of  way  of  the  T.  & 
N.  0.  Railroad." 

Lots  648  and  649  in  block  25  are  south  of  the  railroad  main 
track  which  runs  across  lots  645  and  650  in  said  block  near  the 
southern  lines  of  said  lots.  The  south  line  of  the  right  of  way  of 
appellant,  as  found  by  the  jury,  would  include  in  said  right  of  way 
all  of  lot  649  and  the  greater  portion  of  lot  648.  The  deed  to  the 
vendor  of  Smyth  &  Seale  describes  the  land  as  "All  that  lot  or 
parcel  of  ground,  being  part  of  block  twenty-five,  and  south  of  the  line 
of  the  Texas  and  New  Orleans  Railroad  according  to  the  plat  or 
map  of  said  town  of  Beaumont/^ 

The  firm  of  Smyth  &  Seale  transferred  and  conveyed  all  of  its 
property  to  the  firm  of  Smyth  and  Caswell  and  thel^after  in  June, 
1883,  Smyth  &  Caswell  conveyed  to  appellee,  and  in  their  deed  of 
conveyance  described  the  property  as  follows:  "Also  all  the  following 
lots  in  block  No.  25,  to  wit:  Lots  No.  648  and  649  and  those  parte 
of  lots  645  and  650  lying  south  of  the  Texas  &  N.  0.  Road." 

The  property  was  used  by  the  appellee  as  general  lumber  yard  until 
1888  or  1889,  and  after  that  time  and  up  to  the  filing  of  the  suit 
it  was  used  as  a  place  for  storing  lumber  for  export.  The  evidence 
was  conflicting  as  to  the  continual  occupancy  of  all  of  the  ground 
by  appellee  and  its  vendors  as  a  lumber  yard,  and  there  is  evidence 
that  during  the  occupancy  of  Smyth  and  Seale  and  Smyth  &  Caswell, 
appellant  had  a  side  track  on  this  property  and  exercised  other  acts 
of  ownership   thereover   and   the   jury   might   have   found   from   the 
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evidence  that  the  use  of  the  property  by  said  firm  was  not  adverse  to 
appellant.  Appellee  has  claimed  the  entire  property  since  its  pur- 
chase in  1883,  and  there  is  testimony  to  sustain  the  finding  that 
prior  to  1891  it  had  the  whole  property  inclosed  by  a  plank  fence, 
and  that  said  fence  was  kept  up  until  the  present  fence  was  built 
shortly  before  the  filing  of  this  suit  in  August,  1901,  and  that  it  had 
used  and  occupied  the  property  continuously  for  ten  years  before 
the  filing  of  this  suit. 

Prior  to  the  submission  of  this  appeal  appellee  filed  a  motion  to 
dismiss  the  appeal  for  want  of  jurisdiction.  This  motion  is  based 
upon  the  following  facts : 

This  case  was  tried,  verdict  returned,  and  judgment  rendered  at 
the  April  term  of  the  District  Court  of  the  Sixteenth  Judicial  Dis- 
trict of  Jefferson  County,  Texas,  which  term  of  court  ended  by  opera- 
tion of  law  on  May  26,  1906. 

On  the  said  26th  day  of  May,  1906,  after  the  return  of  said  ver- 
dict, and  rendition  of  said  judgment,  the  plaintiff  then  and  there,  in 
open  court,  presented  its  motion  for  new  trial,  which  motion  was  duly 
considered,  passed  on  and  overruled  by  the  said  court  on  said  May 
26  aforesaid,  and  the  plaintiff  then  and  there,  in  open  court,  ex- 
cepted to  the  said  action  by  said  trial  court,  and  then  and  there, 
on  said  26th  day  of  May,  gave  notice  of  appeal  to  this  court,  and 
was  allowed  twenty  days  after  the  adjournment  of  said  court  in 
which  to  file  bills  ot  exception  and  statement  of  facts,  which  no- 
tice of  appeal  was  then  and  there  duly  noted  by  the  court  on  the 
docket. 

The  verdict  in  the  case  was  returned  at  three  minutes  past  twelve 
o'clock,  a.  m.,  on  the  morning  of  May  27,  according  to  railroad  or 
standard  time,  but  not  later  than  11:45,  p.  m.  of  May  26th  accord- 
ing to  sun  time.  After  the  return  of  the  verdict,  rendition  of  the 
judgment  and  overruling  of  the  motion  for  a  new  trial,  the  court 
adjourned  without  having  had  the  judgment  entered  in  the  minutes. 
At  the  next  term  of  the  court,  on  June  6,  1906,  the  appellee  filed 
and  presented  a  motion  to  have  the  judgment  entered  nunc  pro  tunc 
as  of  date  May  26.  This  motion  was  resisted  by  appellant  on  the 
ground  that  the  term  of  the  court  at  which  the  case  was  tried  had 
expired  before  the  return  of  the  verdict  and  rendition  of  the  judg- 
ment and  the  court  was  therefore  without  jurisdiction  to  receive  the 
verdict  and  render  said  judgment.  The  trial  court  refused  the  mo- 
tion to  enter  the  judgment  nunc  pro  tunc,  on  the  ground  that  the 
term  had  expired  before  the  return  of  the  verdict  and  the  rendition 
of  the  judgment,  and  said  proceedings  were  therefore  void,  and  the 
case  should  stand  upon  the  docket  for  trial.  Upon  application  to 
the  Supreme  Court  appellee  obtained  a  writ  of  mandamus  compelling 
the  trial  court  to  enter  the  judgment  nunc  pro  tunc.  The  judgment 
was  finally  entered  at  the  December  term,  1906.  Upon  the  entry 
of  said  judgment  appellant  again  filed  a  motion  for  rehearing  and 
said  motion  being  overruled,  gave  notice  of  appeal  and  perfected 
its  appeal  within  the  time  prescribed  by  law.  The  appeal  was  not 
perfected  within  the  prescribed  time  from  the  original  rendition  of 
the  judgment. 
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Appellant  could  not  have  sustained  an  appeal  from  a  judgment 
which  the  record  did  not  show  to  have  been  entered,  and  therefore 
was  not  required  to  perfect  its  appeal  until  the  judgment  was  en- 
tered. So  long  as  the  judgment  remained  unentered  there  was  no 
necessity  of  an  appeal,  and  it  seems  to  be  settled  that  in  such  case 
the  right  of  appeal  dates  from  the  entry  of  the  judgment.  Mills  v. 
Paul,  30  S.  W.,  242;  Bassett  v.  Mills,  89  Texas,  162;  Henry  v. 
Boutler,  26  Texas  Civ.  App.,  387.  The  motion  to  dismiss  the  appeal 
is  overruled. 

The  first  and  second  assignments  of  error  are  presented  together. 
The  first  assignment  complains  of  the  refusal  of  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  plaintiff  for  all  of  the  land 
sued  for,  and  the  second  assails  the  charge  of  the  court  in  submit- 
ting the  issue  of  limitation  of  five  and  ten  years,  on  the  ground 
that  there  was  no  evidence  that  the  possession  of  the  defendant  was 
exclusive  or  was  adverse  to  plaintiff.  It  follows  from  our  fact  find- 
ings before  set  out  that  these  assignments  can  not  be  sustained. 

In  submitting  defendants'  pleas  of  limitation  of  five  and  ten  years 
the  trial  court  instructed  the  jury  that  in  order  for  defendant  to 
recover  upon  either  of  said  pleas  the  jury  must  find  from  the  evi- 
dence that  the  defendant  had  held  the  land  adversely  to  plaintiff 
for  the  five  or  ten  years  next  preceding  the  filing  of  the  suit.  This 
instruction  was  erroneous  because  defendants  were  not  limited  to 
the  period  next  before  the  filing  of  the  suit,  but  were  entitled  to  re- 
cover by  showing  adverse  possession  and  other  requisites  of  title 
by  limitation  for  the  time  prescribed  by  the  statute,  and  it  was  not 
necessary  that  such  period  of  limitation  immediately  preceded  the 
filing  of  the  suit.  This  error  against  the  defendant,  however,  elim- 
inates any  question  of  the  suflBciency  of  the  evidence,  or  the  deed 
under  which  Smyth  &  Scale  claimed  the  land,  to  sustain  title  *  by 
limitation,  and  as  we  have  before  found,  the  evidence  is  sufficient  to 
show  adverse  possession  in  appellee  for  more  than  ten  years  before 
the  filing  of  the  suit.  The  deed  to  appellee,  we  think,  conveys  all 
of  the  land  in  controversy  and  therefore  supports  the  claim  of  title 
under  the  five  years  statute  of  limitation. 

It  is  further  contended  under  these  assignments  that  the  testi- 
mony shows  that  appellee  does  not  now  own  any  interest  in  the 
property  and  therefore  judgment  should  have  been  rendered  in  ap- 
pellnt's  favor.  This  contention  is  based  upon  the  following  state- 
ment from  the  record: 

"Appellee's  president,  Emmett  Fletcher,  testified  in  ite  behalf  on 
the  trial  as  to  the  fence  that  was  put  up  under  his  direction  in  1900 
as  follows: 

"Q.  How  long  did  that  fence  stay  there?  A.  I  think  that  fence 
stayed  there  up  to  the  time  we  sold  out,  to  the  best  of  my  recollection. 

''Q.    What  year  was  that?    A.    In  1901. 

"Q.  You  sold  out  the  property  and  have  no  further  interest  in 
it?    A.    Xo,  sir;  have  no  interest  in  it." 

It  is  not  clear  what  is  meant  by  the  witness  in  the  statement  that 
"^e  sold  out."  There  is  nothing  else  in  the  record  suggesting  that 
the  appellee  had  no  interest  in  the  property.     This  witness  was  fur- 
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ther  asked  whether  the  Texas  Tram  &  Lumber  Company  had  any 
further  interest  in  the  property,  and  his  reply  was  as  follow:  "I  do 
not  know  whether  they  are  keeping  up  the  charter  or  not.  I  do  not 
know  what  they  call  it.'*  We  think  a  fair  construction  of  this  testi- 
mony as  a  whole  indicates  that  the  witness  did  not  mean  to  say 
that  appellee  did  not  then  own  the  property.  This  witness  and  other 
members  of  his  family  are  shown  to  have  been  interested  in  the  ap- 
pellee company,  and  when  he  says  "we  sold  out"  it  is  probable  he 
was  referring  to  the  interest  held  by  his  family  in  said  company. 
But  be  this  as  it  may,  the  evidence  certainly  fails  to  show  that  ap- 
pellee had  sold  the  property  prior  to  the  institution  of  the  suit.  It 
would  be  entitled  to  defend  the  suit  and  recover  upon  its  plea  of 
limitation  if  it  had  been  shown  that  it  sold  after  the  suit  was  brought. 

The  third,  fourth,  fifth,  sixth,  seventh  and  eighth  assignments  of 
error  are  grouped  and  presented  as  one  assignment.  Two  of  these 
assignments  of  error  complain  generally  of  the  charge  of  the  court 
upon  the  issue  of  limitation  without  pointing  out  in  what  particular 
any  portion  of  the  charge  is  erroneous.  The  remaining  four  assign- 
ments complain  of  the  refusal  of  the  court  to  give  special  instruc- 
tions requested  by  appellant.  These  special  instructions  presented 
separate  and  distinct  issues  to  the  jury  and  are  in  no  way  depend- 
ent upon  or  connected  with  each  other.  It  is  a  violation  of  the  rules 
to  present  several  assignments  as  one  when  such  assignments  raise 
issues  not  germane  to  each  other.  The  appellee  objects  to  our  con- 
sidering these  assignments  and  the  objection  must  be  sustained. 

The  ninth  and  tenth  assignments  complain  of  the  refusal  of  the 
trial  court  to  permit  appellant  to  introduce  in  evidence  the  deposi- 
tion of  its  witness,  Wilbur  Irwin.  It  is  unnecessary  to  discuss  the 
questions  raised  by  these  assignments,  because  the  excluded  evidence 
only  related  to  the  possession  of  the  property  prior  to  the  year  1886, 
and,  as  before  shown,  under  the  charge  of  the  court  the  issue  of  ad- 
verse possession  by  defendant  was  confined  to  the  ten  years  next 
before  the  filing  of  the  suit.  Under  this  charge  the  excluded  testi- 
mony would  not  have  been  material  and  therefore  any  error  in  ex- 
cluding it  was  harmless. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  afSrmed  and  it  has  been  so  ordered. 

Affirmed. 


M.  A.  Harris  v.  W.  E.  Harris. 

Decided  April  11,  1908. 

Praotloe— Judgment  on  Last  Day  of  Term — Rule  66. 

The  rendition  of  a  judgment  by  the  court  on  the  last  day  of  the  term,  in 
violation  of  rule  60  for  the  District  Courts,  would  ordinarily  be  ground  for  re- 
versal whether  any  special  injury  resulted  thereby  to  appellant  or  not,  but  to 
have  this  effect  it  must  appear  that  timely  objection  was  made  and  exception 
taken.  The  objection  must  be  made  before  the  judgment  is  rendered.  A  party 
will  not  be  allowed  to  speculate  on  what  the  judgment  will  be  and  raise  the  point 
only  after  an  adverse  judgment  is  rendered. 
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Appeal  from  the  District  Court  of  Gregg  County.  Tried  below 
before  Hon.  R.  B.  Levy. 

E,  M.  Bramleiie  and  Howard  &  Cunningham,  for  appellant. — The 
action  of  the  court  in  rendering  its  decision  in  the  case  was  in  direct 
violation  of  Supreme  Court  rule  No.  %%  which  forbids  the  rendition 
of  judgment  in  such  cases  as  this  upon  the  last  day  of  the  term, 
unless  the  case  is  continued  after  submission  by  consent  of  the  par- 
ties placed  on  the  record.  Bules  of  the  Supreme  Court,  Numbers  65, 
66  and  121  (General  Rule  No.  1) ;  Camoron  v.  Thurmond,  56  Texas, 
22;  Glenn  v.  Kimbrough,  70  Texas,  147;  New  England  I^nd  Co. 
T.  Chamberlain,  70  Texas,  138;  Ratcliff  v.  State,  29  Texas  Crim. 
App.,  248;  Sayles'  Texas  Civil  Practice,  vol.  1,  page  587,  title  623. 

Turner  &  Campbell,  for  appellee. 

BEESE,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
in  favor  of  the  plaintiff  in  a  divorce  case.  The  cause  was  tried  by 
the  court  without  a  jury.  It  was  submitted  May  3,  1907,  and  taken 
nnder  advisement  and  judgment  thereafter  rendered  and  entered  on 
June  1,  which  was  the  last  day  of  the  term. 

There  is  no  statement  of  facts  nor  conclusions  of  law  or  facts  in 
the  record.  The  sole  question  presented  is  the  alleged  error  in  ren- 
dering judgment  .on  the  last  day  of"  the  term,  the  cause  having  been 
Bubmitted  more  than  three  days  before,  in  violation  of  rule  66. 

It  does  not  appear,  nor  is  it  claimed  by  appellant,  that  she  has 
suffered  any  special  injury  or  prejudice  by  tlie  action  of  the  court. 
No  objection  was  made  to  the  court's  taking  the  case  under  advise- 
ment nor  to  the  long  delay  in  rendering  judgment,  and  no  effort 
was  made  to  have  the  court  render  judgment  at  an  earlier  day.  It 
is  recited  in  the  judgment  that  "defendant  excepts  to  tlie  judgment," 
but  this  was  a  mere  formal  and,  though  usual,  unnecessary  excep- 
tion to  the  judgment  itself.  There  appears  in  the  record  the  follow- 
ing bill  of  exceptions : 

"The  said  case  being  submitted  on  the  law  and  facts  to  the  court 
on  the  3d  day  of  May,  A.  D.  1907,  and  the  same  being  under  advise- 
ment of  the  court  for  more  than  two  days,  the  court  took  up  and 
rendered  his  decision  in  said  case  on  the  last  day  of  said  term  of 
court,  to  which  action  defendant  objected  in  open  court  and  here 
and  now  in  open  court  objects,  and  tenders  this  their  bill  of  ex- 
ceptions No.  1  and  pray  that  the  same  may  be  examined,  signed  and 
by  the  court  approved  and  ordered  filed  as  part  of  the  record  in 
this  cause.'*     Which  was  approved  and  filed  on  June  1st. 

Appellant  also  made  a  motion  for  new  trial,  one  of  the  grounds 
of  which  was  the  error  of  the  court  in  rendering  judgment  on  the 
last  day  of  the  term,  and  took  a  bill  of  exceptions  to  the  order 
overruling  the  motion. 

Bule  66  for  the  District  Court  is  as  follows:  "A  cause  that  has 
been  submitted  for  trial  to  the  judge  on  the  law  and  facts  shall 
be  determined  and  judgment  rendered  therein  during  the  term  at 
which  it  has  been  submitted,  and  at  least  two  davs  before  the  end 
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of  the  term  if  it  has  been  tried  and  submitted  one  day  before  that 
time,  unless  it  is  continued,  after  such  submission  for  trial,  by  the 
consent  of  the  parties  placed  on  the  record,  and  in  such  event  a 
statement  of  facts  and  bills  of  exception  shall  be  prepared  and  filed 
upon  a  request  in  writing  by  either  party.*' 

We  agree  with  the  contention  of  appellant  that  a  violation  of 
this  rule  would  be  ground  for  reversal,  wliether  any  special  preju- 
dice or  injury  is  shown  to  have  resulted  to  appellant  thereby  or  not, 
but  to  have  this  effect  it  must  appear  that  timely  objection  was 
made  and  exception  taken.  The  delay  in  rendering  judgment  in 
this  case  after  submission  appears  to  have  been  unreasonable,  but  no 
objection  was  interposed  to  the  court's  action  in  taking  the  case  un- 
der advisement,  nor  was  any  attempt  made  to  have  the  court  render 
judgment  aF  an  earlier  date.  This,  however,  would  not  have  preju- 
diced appellant's  rights  if  it  appeared  that  specific  objection  was 
made  to  the  rendition  of  the  judgment  on  the  last  day  of  the  term, 
before  the  judgment  was  in  fact  rendered.  Appellant  could  not  sit 
by  and  allow  the  judgment  to  be  rendered,  without  objection,  and 
then  make  her  objection  after  she  discovered  that  the  judgment  was 
adverse  to  her.  She  could  not  thus  speculate  upon  the  chances  of  a 
judgment  favorable  to  herself,  and,  finding  that  it  was  adverse,  make 
an  objection  which  would  not  have  been  made  if  the  judgment  had 
been  in  her  favor.  It  must  appear  that  the  rendition  of  any  judg- 
ment for  the  reasons  indicated  Was  objected  to,  and  not  the  rendi- 
tion of  an  adverse  judgment  only.  If  the  bill  of  exceptions  taken  had 
shown  that  appellant,  in  fact,  before  the  judgment  was  announced,  had 
objected  to  the  rendition  of  any  judgment,  or  that  she  had  not  op- 
portunity to  do  so,  we  think  it  would  have  required  a  reversal  of 
the  judgment.  (Camoron  v.  Thurmond,  56  Texas,  26.)  But  ap- 
pellant would  be  required  to  show  clearly  that  the  objection  was  made 
before  the  rendition  of  the  judgment,  or  that  she  had  not  had  op- 

1)ortunity  to  so  object,  and  to  repel  any  presumption  that  she  specu- 
ated  upon  the  chance  of  a  judgment  in  her  favor,  by  reserving  her 
objection  until  apprized  by  the  rendition  of  the  judgment  that  it 
was  adverse.  It  does  not  appear  from  the  bill  of  exception  that  this 
was  done.  It  is  an  entirely  reasonable  construction  of  the  language  of 
the  bill  that  the  objection  was  not  made  until  after  the  rendition 
of  the  judgment,  and  in  support  of  the  correctness  of  the  action  of 
the  court  we  must  presume  that  such  was  the  case,  the  contrary  not 
appearing.  The  bill  of  exceptions  was  prepared  by  appellant's  coun- 
sel. If  it  was  a  fact  that  the  objection  was  made  to  the  rendition 
of  any  judgment,  interposed  before  the  same  was,  in  fact,  rendered, 
or  that  she  had  not  had  opportunity  to  make  such  objection,  it  should 
have  been  clearly  so  stated.  We  must  presume  that  if  this  had 
been  done  the  court  would  not  have  rendered  the  judgment  on  the 
last  day  of  the  term.  The  assignments  of  error  are  overruled,  and 
the  judgment  aflBrmed. 

Affirmed. 
Writ  of  error  dismissed  for  want  of  jurisdiction. 
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John  S.  Hagleb  v.  John  E.  Febguson. 

Decided  April  11,  1908. 

1.— Broker — ^Eevocatlon  of  Power — ^Exeontlon  of  Contract. 

The  execution  of  a  contract  is  not  complete  until  it  is  delivered  by  the 
maker  or  one  having  authority  to  do  so.  Where  it  appeared  from  the  undisputed 
evidence,  in  a  suit  to  enforce  specific  performance  of  a  contract  to  sell  land  or 
for  liquidated  damages,  that  the  contract  in  writing  for  the  sale  of  tlie  land  in 
controversy  was  not  delivered  by  the  broker  or  agent  until  after  the  authority 
of  the  asent  to  sell  on  the  terms  stated  in  the  contract  had  been  revoked  by  the 
principal^  a  peremptory  instruction  to  find  for  the  defendant  was  proper. 

S.— -PTincipal  and  Agent — Sale  of  Land — ^Power  of  Agent. 

Authority  granted  an  agent  to  sell  a  certain  tract  of  land  at  a  certain  price 
per  acre  and  on  certain  terms  of  payment  would  not  authorize  the  agent  to 
make  a  contract  of  sale  whereby  the  owner  was  bound  to  pay  a  certain  amount 
per  day  as  liquidated  damages  in  case  of  breach  of  the  contract  by  him,  and  to 
secure  said  damages  by  a  lien  on  the  land. 

Appeal  from  the  District  Court  of  Swisher  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

No  briefs  furnished  the  reporter. 

8PEER,  Associate  Justice. — ^Appellant,  as  plaintiflf  below,  insti- 
tated  this  suit  against  appellee  as  defendant  for  specific  performance 
of  a  contract  to  convey  certain  lands,  and  in  the  alternative  for 
liquidated  damages  as  therein  stipulated,  the  contract  reading  as 
follows : 

'The  State  of  Texas,       ) 
County  of  Tarrant.         ) 

'TSnow  all  Men  by  these  Presents:  That  we,  Jno.  E.  Ferguson, 
et  al.,  by  and  through  our  agents  and  attorneys  in  fact,  W.  R. 
Evants  and  James  P.  Hagler,  have  this  day,  and  by  these  presents 
contract  and  sell  and  to  make  a  good  and  sufficient  title  and  deed 
of  conveyance  within  sixty  days  from  the  date  hereof  to  John  S. 
Hagler  of  and  to  the  following  described  land:  (here  the  land  in 
controversy  was  described).  The  consideration  of  the  sale  of  said 
land  being  $4.60  per  acre,  the  sum  of  $1.00  per  acre,  of  $72,000, 
to  be  paid  in  cash,  and  the  balance  of  said  purchase  price,  being 
$3.50  per  acre,  is  to  be  paid  in  six. equal  installments,  drawing  in- 
terest at  the  rate  of  six  percent  per  annum  from  date,  with  the 
privilege  of  paying  said  notes  before  maturity,  for  which  the  said 
Jno.  S.  Hagler  is  to  give  his  notes  with  a  vendor's  lien  upon  said 
land.  Of  the  cash  payment  of  $72,000,  $10,000  is  to  be  deposited 
in  the  First  National  Bank  of  Ft.  Worth,  Texas.,  together  with  a 
duplicate  copy  of  the  contract  of  sale,  and  there  to  remain  until  the 
said  Jno.  E.  Ferguson,  et  al.,  by  themselves  or  through  their  agents 
or  attorneys  in  fact,  W.  R.  Evants  and  Jas.  P.  Hagler,  deliver  to 
said  bank  a  good  and  sufficient  warranty  title  to  all  of  said  land 
for  the  said  Jno.  9.  Hagler.    The  balance  of  said  cash  payment  of 


192  Texas  Civil  Appeals  Repobts,  Vol.  50.  [April, 

$72,000^  or  $62^000^  is  to  be  paid  upon  the  delivery  of  a  good  and 
snfScient  title  or  deed  of  conveyance,  properly  executed  and  ac- 
knowledged,  to  said  land  by  the  parties  conveying  the  same.  And 
the  said  Jno.  E.  Ferguson,  et  al.,  or  tlieir  agents  or  attorneys  in 
fact,  are  hereby  empowered  upon  the  delivery  by  them,  or  their  agents 
or  attorneys  in  fact,  of  their  deed  as  aforesaid,  to  take  and  draw 
down  said  deposit  of  $10,000  and  to  receive  the  said  vendor^s  lien 
notes  for  the  said  $252,000  remaining  purchase  money  for  said  land. 
And  the  said  bank  is  hereby  authorized  by  the  said  Jno.  E.  Fer- 
guson, et  al.,  or  their  agents  or  attorneys  in  fact,  to  deliver  to  the 
said  Jno.  S.  Hagler  the  said  deed  and  conveyance  in  writing  to  the 
said  seventy-two  thousand  acres  in  Bailey  County,  Texas;  and  the 
same  shall  vest  in  the  said  Jno.  S.  Hagler,  a  full  and  sufficient  title 
to  the  said  seventy-two  thousand  acres  of  land,  subject,  however,  to 
the  said  vendor's  lien  notes  retained  on  said  land  for  the  balance  of 
the  purchase  money,  as'  hereinbefore  stated. 

'The  said  Jno.  E.  Ferguson,  et  al.,  do  hereby  accept  and  ratify 
any  and  all  acts  done  by  authority  of  this  agreement  with  the  said 
Jno.   S.   Hagler  by  the  bank  hereinbefore   mentioned. 

"It  is  further  agreed  by  the  said  Jno.  E.  Ferguson,  et  al.,  that 
in  the  event  the  said  John  S.  Hagler  makes  and  deposits  with  the 
First  National  Bank,  heretofore  referred  to,  the  said  sum  of  $10,000 
as  a  part  of  the  purchase  money  of  said  seventy-two  thousand  acres 
of  land  in  said  Bailey  County,  Texas,  and  in  the  event  the  said  Jno. 
E.  Ferguson,  et  al.,  do  not  by  themselves  or  through  their  agents 
or  attorneys  in  fact,  execute  and  deliver  to  the  said  Jno.  S.  Hagler 
a  good  and  sufficient  title  and  deed  of  conveyance  to  said  land,  duly 
and  properly  signed  and  acknowledged,  for  him  and  in  his  behalf, 
through  the  said  bank  within  or  before  the  expiration  of  the  said 
sixty  days  hereinbefore  mentioned,  then  the  said  John  S.  Hagler 
is  hereby  empowered,  and  we  hereby  agree  that  he  may  take  down, 
take  from,  receive  and  withdraw  from  said  bank  the  said  sum  of 
$10,000  so  deposited  by  him  with  said  bank  as  a  part  of  the  pur- 
chase money  of  said  land,  together  with  all  vendor's  lien  notes  that 
he  may  have  executed  therefore  and  deposited  with  said  bank,  and 
the  same  shall  be  considered  of  no  further  force  and  effect  against 
him,  and  we  hereby  release  him  from  all  further  obligations  for 
the  purchase  money  for  said  land  or  damages  from  the  non-perform- 
ance of  said  contract  of  purchase;  and  we  furthermore  agree  with 
the  said  Jno.  S.  Hagler  to  forfeit  and  pay  to  him,  his  heirs,  execu- 
tors, administrators,  or  assigns,  the  sum  of  $50  per  day  for  each 
and  every  day  after  the  expiration  of  the  sixty  days  hereinbefore  men- 
tioned, as  liquidated  damages  for  the  non-performance  of  said  con- 
tract of  sale  on  the  part  of  the  said  Jno.  E.  Ferguson,  et  al.,  and 
the  failure  on  our  part  to  make,  execute  and  deliver  to  him  a  deed 
of  conveyance  in  writing  and  a  good  and  sufficient  title  to  all  of 
the  land  hereinbefore  referred  to. 

"And  we,  the  said  Jno.  E.  Ferguson,  et  al.,  do  hereby  give  and 
guarantee  unto  the  said  Jno.  S.  Hagler,  his  heirs,  executors,  admin- 
istrators or  assigns,  a  lien  upon  the  seventy-two  thousand  acres,  just 
before  referred  to,  as  a  security  for  the  payment  on  our  part  to 
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the  said  Jno.  S.  Hagler,  of  all  liquidated  damages  agreed  to  be  paid 
to  him  and  provided  for  in  this  contract,  should  we  fail  to  carry  out 
and  perform  this  contract  for  any  reason  whatsoever. 

**Witne8s  the  hands  of  the  said  Jno.  E.  Ferguson,  et  al.,  and  of 
his  agents  and  attorneys  in  fact,  W.  R.  Evants  and  Jas,  P.  Hagler, 
at  Fort  Worth,  Texas,  August  15,  1906,  to  this  contract  of  sale,  wliich 
said  contract  is  made  in  triplicate. 

W.  R.  Evants, 
Jas.  P.  Hagler, 
Jno.  E.  Ferguson, 
By  Evants  &  Hagler.'' 

At  the  conclusion  6t  the  evidence  the  trial  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  and  from  a  judgment  on 
this  verdict  the  plaintiff  has  appealed. 

Appellant's  evidence  tended  to  show  that  W.  B.  Evants  and  James 
P.  Hagler  were  the  duly  authorized  agents  of  appellee  Ferguson  to 
enter  into  a  contract  of  sale  for  the  lands  in  controversy  at  the  price 
stipulated  in  the  contract  above  set  out.  But  the  evidence  indisput- 
ably shows  that  on  August  15,  1906,  the  day  the  above  contract  bears 
date,  the  appellee  revoked  the  authority  of  his  agents  to  sell  for  a 
sum  less  than  four  dollars  and  seventy-five  cents  per  acre  net  to 
him,  and  that  the  contract  sued  on  though  bearing  date  August  15 
and  though  it  was  drawn  and  signed  by  James  P.  Hagler  on  that 
date,  was  not  signed  by  W.  B.  Evants  until  August  18,  1906,  on 
which  latter  day  the  instrument  was  for  the  first  time  delivered,  by 
the  agents  of  Ferguson.  The  testimony  shows  without  dispute  that 
the  contract  and  the  check  for  ten  thousand  dollars  as  earnest  money 
drawn  by  appellant,  remained  in  the  possession  of  appellee's  agent, 
James  P.  Hagler,  until  the  18th  of  August,  when  it  was  delivered 
to  a  bank  in  Forth  Worth  in  escrow.  This  is  fatal  to  any  recovery 
by  appellant,  since  the  execution  of  the  contract  sued  on  was  not 
completed  until  its  delivery  on  August  18,  which  was  after  the  power 
of  the  agents  to  sell  had  been  revoked. 

There  is  another  suflBcient  reason  to  justify  the  peremptory  instruc- 
tion to  find  for  defendant,  in  this,  that  the  evidence,  viewed  in  the 
most  favorable  light  to  appellant,  did  not  authorize  appellee's  agents, 
Evants  and  Hagler,  to  agree  with  the  purchaser  that  appellee  would 
pay  the  sum  of  fifty  dollars  per  day  as  liquidated  damages  for  breach 
of  his  contract,  and  create  a  lien  upon  his  land  to  secure  the  same. 
The  most  that  can  be  said  of  their  authority  is  that  they  were  au- 
thorized to  enter  into  a  written  contract  to  convey  for  the  sum  of 
three  dollars  and  fifty  cents  per  acre  net  to  appellee,  with  from 
forty  to  one  hundred  thousand  dollars  as  a  cash  payment  and  the 
balance  in  annual  payments  of  from  one  to  ton  years  at  six  percent 
interest.  It  can  not  be  said  that  the  power  to  make  a  contract  of 
sale  carries  with  it  as  an  incident  thereto  the  power  to  bind  the 
seller  in  a  penalty  for  a  breach  of  such  contract.  The  one  is  not 
essential  to  the  other.  The  precise  question  appears  to  have  been 
decided  in  Michael  v.  Hoffstead,  98  N.  W.,  1078.  A  husband  wrote 
Vol  L,  avil— 13. 
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his  wife  the  following  letter:  "Port  Morgan,  Colo.,  Dec.  8,  1900. 
Dear  Wife:  Your  letter  received  in  regard  to  selling  the  farm. 
Now  I  think  it  is  cheap  at  $50  per  acre.  We  should  have  $100, 
but  you  know  I  can't  stay  in  Nebraska  and  have  good  health  so 
I  leave  it  all  to  you.  You .  can  do  as  you  think  best.  Use  your 
own  judgment  and  get  as  good  a  price  as  you  can  for  the  place. 
Yours,  I.  Michael.*'  The  wife  not  only  sold  the  land,  but  executed 
a  contract  binding  her  husband  to  pay  five  hundred  dollars  as  liq- 
uidated damages  for  breach  of  the  contract  to  convey,  but  the  Su- 
preme Court  of  Nebraska  held  that  the  above  letter  constituted  no 
evidence  of  authority  for  the  wife  to  execute  the  agreement  for  liq- 
uidated damages.  So,  here,  we  find  no  evidence  whatever  in  the 
record  even  tending  to  show  that  the  agents  had  authority  to  make 
the  most  unusual  contract  for  liquidated  damages  shown  in  the  fore- 
going agreement. 

For  these  reasons  the  judgment  of  the  District  Court  is  affirmed. 

Affirmed^ 

Writ  of  error  granted  and  judgment  aflSrmed,  102  Texas,  432. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v.  Katb 

Shannon. 

Decided  April  11,  1008. 

1. — Bailroadi — Passenger  Platformi — Bangerom  Obttmetioai. 

Railroad  companies  owe  to  their  passengers  the  duty  of  exercising  a  high 
degree  of  care  for  their  safety;  a  passenger  who  temporarily  alights  from  a 
passenger  train  while  it  is  standing  on  a  sidetrack  waiting  for  another  train 
to  pass,  does  not  thereby  lose  his  relation  and  rights  as  a  passenger,  and  the  rail- 
road company  is  liable  to  such  a  person  for  injuries  received  by  him  while  at- 
tempting to  board  the  train  after  it  started,  and  caused  by  coming  in  contact 
with  an  oil  can  standing  upon  the  station  platform  dangerously  near  the  track, 
and  this  though  the  station  was  a  mere  hamlet,  the  depot  but  a  box  car,  and  the 
platform  but  sixty  feet  long. 

2. — BailroadB — ^Passenger — Boarding  XoTing  Train — Hegligenee— Qnestion   of 

Fact. 

Whether  or  not  a  passenger  is  guilty  of  contributory  negligence  in  attempt- 
ing to  board  a  moving  train  is  a  question  of  fact  for  the  jury  under  all  the  cir- 
cumstances, and  his  admission  that  he  knew  it  was  always  more  or  less  dan- 
gerous to  do  so  does  not  change  the  rule.  In  an  action  for  personal  injuries 
received  while  attempting  to  board  a  moving  train,  evidence  considered,  and  held 
to  justify  the  trial  court  in  refusing  a  p'bremptory  charge  for  the  defendant,  and 
in  submitting  the  issue  of  contributory  negligence  to  the  jury. 

8. — ^Personal  Injuries — ^Physlcal  and  Mental  Pain — ^Evidence. 

It  appearing  from  the  evidence  that,  in  an  action  for  personal  injuries, 
one  of  plaintiff's  legs  had  been  broken  in  the  accident;  the  knee  cap  torn  loose 
and  replaced;  that  after  the  lapse  of  eighteen  months  the  wound  had  never 
healed;  that  pus  ran  from  it  all  the  time;  that  it  swelled  and  caused  rigors,  and 
that  he  continued  to  suffer  from  the  injuries,  testimony  to  the  effect  that  plain- 
tiff was  nervous,  and  suffered  physical  and  mental  pain,  was  admissible,  if,  in- 
deed, it  was  not  a  necessary  inference. 

4. — ^Injury  to  Minor— Damage  to  Parent. 

Where  it  appeared  from  the  evidence  that  a  minor  eighteen  yean*  old  had 
been  earning  from  $50  to  $60  a  month  before  he  was  injured;  that  he  was  con- 
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fined  in  a  hospital  at  the  point  of  death  for  seven  weeks,  and  then  carried  home 
on  8  stretcher;  that  it  was  ten  weeks  before  he  got  out  of  bed,  and  sixteen  weeks 
before  he  could  dress  himself  and  wa|k  on  crutches,  and  that  the  necessary  drug 
and  medical  bills  amounted  to  more  than  one  hundred  dollars,  a  verdict  and 
judgment  lor  $1,000  in  favor  of  his  parents  will  not  be  set  aside  as  excessive. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

N,  H.  Lassiter  and  Robert  Harrison,  for  appellant. 

i.  J.  Clendenen,  for  appellee. 

CONNER,  Chief  Justice. — The  appellee,  Mrs.  Kate  Shannon, 
joined  by  her  husband,  W.  H.  Shannon,  instituted  this  suit  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received  by  Vernon 
Oliver,  Mrs.  Shannon^s  minor  son,  while  he  was  a  passenger  on  ap- 
pellant's line  of  railway.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  the  sum  of  one  thousand  dollars. 

It  was  alleged,  substantially,  that  Vernon  Oliver,  a  minor  eighteen 
years  of  age,  was  a  passenger  on  one  of  appellant's  passenger  trains 
from  Calvin,  Indian  Territory,  to  Oklahoma  City,  Oklahoma  Terri- 
tory, on  July  16,  1905,  and  that  when  his  train  going  west  reached 
the  station  of  Tidmore  it  took  a  siding  opposite  the  platform  of  the 
station  and  remained  there  for  some  fifteen  or  twenty  minutes  wait- 
ing for  an  east  bound  train;  that  during  this  time  Oliver  and  a 
number  of  other  passengers  went  over  to  the  platform,  crossing  the 
main  track,  about  twenty  or  thirty  feet,  intending  to  re-enter  the 
train  when  it  shotdd  be  returned  to  the  main  track  and  stopped  at 
the  platform;  that  after  the  departure  of  the  east  bound  train,  the 
west  bound,  without  giving  any  signal  or  warning  of  any  kind,  was 
backed  onto  the  main  track  and  went  ahead  on  its  journey  to  Okla- 
homa City,  without  stopping  at  the  platform  as  Oliver  expected  it 
would  do.  He  testified  that  in  order  to  avoid  being  left  he  attempted 
to  get  on  board  the  train,  and  while  doing  so  he  was  struck  by  a 
large  oil  tank  which  appellant  had  permitted  to  stand  on  the  plat- 
form within  a  short  distance  of  the  track,  and  was  knocked  from 
the  steps  and  thrown  under  the  wheels  of  the  cars  and  his  leg  seriously 
injured. 

It  was  charged  that  the  appellant  was  negligent  in  failing  to  give 
a  signal  when  the  train  was  about  to  be  put  in  motion  before  it 
was  backed  from  the  siding,  and  in  failing  to  stop  the  train  on  the 
main  line  at  the  platform  after  it  resumed  its  journey,  and  in  fail- 
ing to  give  a  signal  that  the  train  would  not  be  so  stopped,  and  in 
permitting  the  oil  tank  to  remain  so  near  the  track.  It  was  alleged 
that  Oliver  was  eighteen  years  of  age,  intelligent  and  industrious, 
and  was  earning  fifty  dollars  per  month,  and  that  by  reason  of  his 
injury  he  was  incapacitated  from  performing  any  labor  or  earning 
any  money,  and  the  suit  was  brought  to  recover  for  Oliver's  lost  ser- 
Tices  during  his  minority  and  the  expenses  incident  to  his  injury. 

The  appellant  answered  by  a  general  denial,  and  an  averment  that 
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Oliver   was   guilty   of   contributory   negligence   in   that    he   left   the 
train,  and  in  attempting  to  board  it  while  rapidly  running. 

The  court  in  its  first  paragraph  instructed  the  jury  that  if  they 
should  find  the  facts  as  outlined  in  appellee's  pleadings,  and  should 
find  "that  defendant  was  guilty  of  negligence  in  permitting  said 
oil  tank  to  be  and  remain  in  the  position  shown  by  the  testimony, 
and  in  moving  the  train  past  the  station  without  giving  warning 
that  this  would  be  done,  if  such  be  the  fact,  and  that  such  negli- 
gence, if  any,  was  the  proximate  cause  of  the  injury  to  plaintiff's 
son,  and  the  plaintiffs  are  not  precluded  from  other  instructions  here- 
in, then  your  verdict  will  be  in  favor  of  plaintiffs/'  This  charge 
is  objected  to  on  the  ground  that  appellant  did  not  owe  to  appellee's 
son  a  duty  to  have  its  platform  at  Tidmore  so  arranged  that  he 
would  not  be  struck  by  an  oil  tank  when  he  was  attempting  to  catch 
a  moving  train  after  he  had  left  it  at  Tidmore,  and  it  is  insisted 
that  the  charge  was  erroneous  in  submitting  to  the  jury  as  a  ground 
of  negligence  the  leaving  of  the  oil  can  on  the  platform  where  it 
was.  It  is  further  objected  to  the  charge  that  it  is  erroneous  in 
making  the  failure  to  give  Oliver  warning  signals  after  it  got  on 
the  main  track  of  the  purpose  to  proceed  upon  tlie  journey  negligence.  It 
will  be  noticed,  however,  from  the  quotation  from  the  charge  that  we  have 
made  that  negligence  in  failing  to  give  warning  by  whistle  or  other- 
wise of  the  purpose  to  resume  the  journey  is  not  submitted  as  a 
distinct  ground  of  recovery,  but  only  in  connection  with  or  as  an 
incident  of  the  main  ground,  to  wit,  negligence  in  permitting  the 
oil  can  to  remain  on  the  platform  in  such  position  as  that  appellee's 
son  could  come  in  contact  therewith.  By  the  charge,  at  all  events, 
•  negligence  in  respect  to  the  oil  can  was  required  before  any  recovery 
in  appellee's  behalf  was  authorized,  and  negligence  in  this  respect 
was  found  by  the  jury,  which  we  think  undoubtedly  created  liability. 
The  mere  fact,  therefore,  that  the.  jury  were  incidentally  required 
to  also  find  negligence  in  a  failure  to  whistle,  can  in  no  way  pre- 
judice appellant. 

It  is  not  contended  that  when  a  traveler  leaves  a  train,  as  did 
young  Oliver,  while  standing  at  a  way  station,  he  loses  his  status 
as  a  passenger,  but  it  is  insisted  that  Tidmore,  being  but  a  hamlet 
with  a  box  car  for  a  depot  and  with  a  platform  of  but  about  sixty 
feet  in  length,  as  the  evidence  shows,  it  was  not  in  duty  bound  to 
keep  the  platform  unobstructed,  but  had  the  right  to  deposit  freight 
at  the  point  where  the  oil  can  was  located,  and  the  cases  of  Houston, 
E.  &  W.  T.  Rv.  Co.  V.  Grubbs,  28  Texas  Civ.  App.,  367;  Davis  v. 
Houston,  E.  &  \V.  T.  Ry.  Co.,  29  Texas  Civ.  App.,  42 ;  Ratteree  v.  Gal- 
veston, H.  &  S.  A.  R3\  Co.,  36  Texas  Civ.  App.,  197,  and  Texas 
&  Pac.  Ry.  Co.  v.  Bell,  87  S.  W.,  731,  are  cited  as  sustaining  ap- 
pellant's contention.  We  think  these  cases,  however,  easily  distin- 
guishable from  the  one  before  us.  For  the  most  part  they  are  cases 
where  an  injury  occurred  on  parts  of  platforms  or  places  not  used 
at  all  for  the  purpose  of  getting  on  or  off  trains,  or  for  reaching 
that  part  of  a  railway  platform  so  used.  The  proof  in  this  case 
shows  that  the  box  car  depot  was  something  like  midway  of  the 
sixty  foot  platform  that  had  been  provided  for  the  use  of  passen"* 
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gers  in  getting  on  and  off  trains,  and  appellee's  son  testified  that  he 
was  opposite  the  depot,  and  as  the  train  passed,  going  some  five  or 
eix  miles  per  hour  only,  he  took  hold  of  the  handles  of  the  coach 
platform  and  had  placed  one  foot  upon  the  car  step  and  while  in 
this  position  and  before  he  had  succeeded  in  further  entering,  he 
came  in  contact  with  the  oil  can,  which  was  within  about  eighteen 
inches  of  the  track.  There  is  nothing  in  the  evidence  to  indicate 
that  the  west  end  of  the  platform,  whereon  was  situated  the  can, 
was  designed  or  used  exclusively  for  the  purpose  of  depositing  freight, 
but  if  so,  it  would  certainly  be  appellant's  duty  to  so  deposit  its 
freight  as  not  to  be  dangerously  near  a  passing  coach.  An  accident 
and  injury  such  as  indicated  by  the  testimony  in  this  case  should 
have  easily  been  contemplated  by  a  depositor  of  an  obstruction  of 
the  character  in  question  so  dangerously  near  passing  trains.  Ap- 
pellant's duty  was  to  exercise  a  high  degree  of  care  to  all  persons  in 
the  relation  to  it  of  a  passenger,  as  might  be  illustrated  by  many 
cases  too  familiar  to  require  citation. 

In  the  sixth  assignment  it  is  insisted  in  effect  that  the  evidence 
establishes  contributory  negligence  on  the  part  of  Vernon  Oliver,  and 
in  the  second  assignment  that  the  court  erred  in  refusing  to  give 
appellant's  special  charge  No.  2,  in  the  following  words:  "You  are 
instructed  that  if  you  find  the  injured  party,  Vernon  Oliver,  knew 
that  it  was  dangerous  to  attempt  to  board  a  moving  train,  and  that 
he  did  so  attempt  to  board  a  moving  train,  and  that  this  was  the 
cause  of  the  injury  received  by  him,  you  are  instructed  to  find  a 
verdict  in  favor  of  the  defendant."  The  contentions  just  noted  are 
predicated  upon  the  following  testimony  of  Oliver,  viz.:  "I  know  it 
is  more  or  less  dangerous  to  attempt  to  get  on  a  moving  train;  I 
know  that  the  faster  it  is  going  the  more  dangerous  it  is.  Assuming 
it  to  be  true  that  this  train  was  coming  from  fifteen  to  twenty  miles 
an  hour,  I  know  it  would  be  very  dangerous;  if  it  had  been  going 
that  rate  of  speed  it  would;  I  know  it  is  very  dangerous  to  attempt 
to  board  a  train  moving  fifteen  to  twenty  miles  on  hour,  and  I 
know  it  is  dangerous  to  attempt  to  board  any  moving  train."  We 
think,  however,  that  the  second  and  sixth  assignments  should  be  over- 
ruled. Though  Oliver  may  have  known  that  it-  was  dangerous  in 
a  sense  to  attempt  to  board  the  moving  train,  yet  the  evidence  quoted 
does  not  necessarily  constitute  negligence.  That  was  for  the  deter- 
mination of  the  jury.  In  other  words,  the  jury  under  all  of  the  evi- 
dence could  well  conclude  that  a  person  of  ordinary  care  and  pru- 
dence would  have  attempted  to  board  the  train  under  the  same  cir- 
cumstances rather  than  to  abandon  the  journey.  It  hence  would  have 
been  error  to  have  taken  this  issue  from  the  jury,  as  in  effect  sought 
by  the  special  charge  quoted.  See  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gass- 
eamp,  69  Texas,  545.  And  while  Oliver  used  the  language  quoted 
in  the  course  of  his  examination  as  a  witness,  we  do  not  think  that 
it  is  sufficient  to  overturn  the  verdict  when  considered  in  the  light 
of  all  of  his  testimony.  It  is  perfectly  apparent  from  the  whole 
that  he  could  not  have  been  understood  as  saying  that  he  knew 
he  was  not  in  the  exercise  of  ordinary  care  in  making  the  attempt 
to  get  on   the  train  under  the   circumstances   as   detailed  by  him. 
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He  testified  among  other  things,  in  substance,  that  when  the  train 
on  which  he  was  a  passenger  had  backed  oif  of  the  side  track  on 
wliich  it  had  been  standing,  onto  the  main  line,  and  when  it  had 
reached  the  platform  in  proceeding  on  the  way  to  its  destination,  and 
while  the  train  was  traveling  at  a  rate  of  five  or  six  miles  per  hour, 
he  made  two  or  three  steps  in  the  direction  in  which  the  train  was 
moving  and  without  any  effort  placed  his  feet  on  the  first  step,  hav- 
ing a  firm  hold  on  the  railing,  and  that  before  the  coach  had  pro- 
ceeded more  than  half  its  length  he  was  struck  by  the  oil  can  and 
knocked  oS  the  train;  that  the  oil  can  was  sitting  on  the  passenger 
platform  not  more  than  fifteen  or  eighteen  inches  from  the  track, 
and  that  a  view  thereof  had  been  obstructed  by  a  number  of  people 
standing  between  the  oil  can  and  the  point  where  he  attempted  to 
board  the  train.     He  further  testified  that  he  had  been  in  railway 
employment  and  was  accustomed  to  getting  on  and  off  moving  trains; 
so   that,    as   stated,    we    think    it    perfectly    apparent   from    Vernon 
Oliver's  testimony,  if  it  be  credited,  as  the  jury  evidently  did,  that 
he  did  not  understand  that  he  was  subjecting  himself  to  any  ma- 
terial danger  in  attempting  to  get  on  the  train  moving  at  no  greater 
rate  of  speed  than  he  says  it  was.     It  is  true  that  the  estimates 
of  the  speed  at  which  this  train  was  moving  given  by  other  witnesses 
varied  from  six  to  thirty-five  miles  per  hour,  but  the  court   in  its 
general  charge  submitted  the  issue  of  Vernon  Oliver's  alleged  con- 
tributory negligence  in  a  clause  to  which  no  error  has  been  assigned, 
and  we  see  no  reason  for  disturbing  the  verdict  on  the  issue. 

In  the  third,  fourth  and  fifth  assignments  objection  was  made  to 
proof  showing  that  Vernon  Oliver  as  a  result  of  his  injuries  was 
nervous  and  suffered  physical  and  mental  pain.  There  was  testi- 
mony tending  to  show  substantially  that  Vernon  Oliver  had  the  bone 
of  one  of  his  legs  broken,  the  kneecap  torn  loose  and  replaced,  that 
the  wound  has  never  healed,  that  pus  runs  from  it  all  the  time; 
that  it  swells  and  causes  rigors  and  that  he  continues  to  suffer  from 
the  injuries.  This  being  the  condition  after  eighteen  months  have 
elapsed  from  the  date  of  the  injuries,  mental  and  physical  pain,  it 
seems  to  us,  necessarily  arises  as  an  inference.  And  besides,  mental 
and  physical  pain  may  and  often  do  affect  the  physical  condition 
and  illustrate  the  extent  to  which  injuries  from  which  such  pain 
arises  would  disable  the  person  injured  from  performing  labor,  and 
that  was  one  of  the  material  inquiries  in  this  case.  The  third,  fourth 
and  fifth  assignments  are  accordingly  overruled. 

The  remaining  assignment  complains  of  the  verdict  as  excessive, 
but  this  can  hardly  be  maintained  in  view  of  the  facts  already  stated, 
and  of  other  evidence  to  the  effect  that  Vernon  Oliver  was  injured 
on  July  16,  1905,  and  thereafter  was  confined  in  one  of  appellant's 
hospitals  at  the  point  of  death  for  seven  weeks  and  then  carried 
home  on  a  stretcher;  that  it  was  the  first  of  October  when  he  was 
first  out  of  bed  and  then  had  to  be  held  by  two  men;  that  it  was 
the  middle  of  November  before  he  could  dress  himself  and  walk 
on  crutches;  that  Vernon  Oliver  was  earning  at  the  time  of  his 
injury  from  fifty  to   sixty  dollars   per  month,   and  that  the  drug 
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and  medical  bills  necessitated  by  his  injuries  amount  to  one  hundred 
and  two  dollars.     We  conclude  that  the  judgment  must  be  affirmed. 

Affirmed. 

Writ  of  erro^  refused. 


H.  BoDDY  V.  Bbummett  &  Ellis. 

Decided  April  11,   1908. 

Broker— dommiifioni — Contract  Conitrned. 

By  the  terms  of  a  contract  between  the  owner  of  land  and  a  firm  of  land 
agents  it  was  agreed  that  the  agents  should  have  the  exclusive  right  to  sell  said 
land  within  a  certain  time;  that  the  agents  would  make  "all  reasonable  efforts" 
to  effect  a  sale  of  the  land,  and  that  the  owner  would  cooperate  with  and  as- 
sist them  in  making  sales,  or  furnish  some  other  person  to  do  so;  the  agents 
were  to  receive  two-thirds  of  five  percent  commission  on  sales  made;  a  part  of 
the  land  was  sold  within  the  time  stipulated,  and  the  agents  received  two-thirds 
of  five  percent  on  the  purchase  money;  on  the  ground  that  the  owner  had 
neither  assisted  nor  furnished  any  one  else  to  assist  in  making  said  sales  the 
agents  sued  the  owner  for  the  remaining  one-third  of  five  percent  on  the  sales 
made.    Held,  the  theory  of  the  suit  was  erroneous.    If  the  owner  failed  to  com- 

Sly  with  his  contract  to  assist  in  making  the  sales  the  agents  were  entitled  to 
amagesy  but  not  to  the  specific  one-third  of  five  percent. 

Appeal  from  the  Couniy  Court  of  Clay  County.  Tried  below 
before  Hon.  S.  A.  Denny. 

Allen  &  Wantland  and  A.  S.  Moss,  for  appellant. — ^The  rule  in  this 
character  of  case  is  that  plaintiflf  may  recover  such  damages,  in- 
eluding  gains  prevented  as  well  as  losses  sustained,  as  may  reasonably 
be  supposed  to  have  been  within  the  contemplation  of  both  parties 
at  the  time  of  making  the  contract  as  the  proximate  and  natural 
result  and  consequence  of  a  breach  by  defendant.  McLane  v.  Maurer, 
66  8.  W.,  693;  Frazer  v.  Echo  Mining  &  Smelting  Co.,  28  S.  W., 
714;  Joske  v.  Pleasants,  39  S.  W.,  586;  Green  v.  Cole,  30  S.  W., 
135;  Green  v.  Cole,  24  S.  W.,  1058;  Moses  v.  Bierling,  31  N.  Y., 
462;   Durkee   v.    Gunn,   41    Kan.,   496;    Stringfellow   v.    Povrers,   23 

8.  W.,  313. 

» 

Allen  £  Jones  for  appellees. — ^The  defendant  having  agreed  to  pay 
a  commission  of  five  percent  for  selling  his  lands,  and  having  agreed 
to  perform  one-third  of  the  work  of  selling  said  lands,  and  having 
failed  to  perform  his  part  of  the  work  of  selling  said  lands,  was 
liable  to  the  plaintiffs  for  the  full  contract  price  for  selling  said 
lands.    5  A'mer.  &  Eng.  Enc.  of  Law,  35;  same  2d  ed.,  vol.  8,  636. 

STEPHENS,  Associate  Justice.— November  27,  1905,  H.  Boddy, 
who  owned  about  fifteen  thousand  acres  of  land  in  Clav  Countv, 
Texas,  by  vn^itten  contract  of  that  date,  constituted  J.  R.  Brummett 
and  George  W.  Ellis,  composing  the  firm  of  Brummett  &  Ellis,  his 
exclusive  agents  until  January  1,  1907,  to  sell  said  lands,  Brummett 
4  Ellis  agreeing  "to  make  all  reasonable  efforts  to   find   purchasers 
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for  said  lands  and  to  sell  the  same  and  to  exhibit  said  lands  to 
prospective  purchasers  during  the  existence  of  their  agency"  and 
Boddy  agreeing  "to  co-operate  with  and  assist^'  them  "in  their  efforts 
to  sell  said  land,  or  to  furnish  some  other  person  %>  assist'*  them 
"in  said  efforts  to  sell  said  land/'  It  was  stipulated  in  this  con- 
tract that  Brummett  &  Ellis  should  "pay  two-thirds  of  all  expenses 
of  advertising  said  lands  and  two-thirds  of  all  livery  expenses  in 
exhibiting  said  lands  to  prospective  purchasers/'  and  that  the  owner 
would  pay  one-third.  After  stipulating  how  the  land  was  to  be 
sold,  giving  the  price  and  terms  of  sale,  the  contract  contained  the 
following:  "It  is  agreed  that  the  party  of  the  first  part  (Boddy) 
shall  pay  a  commission  of  five  percent  for  selling  said  lands,  two- 
thirds  of  said  commission  to  go  to  the  parties  of  the  second  p0,rt 
(Brummett  &  Ellis)  and  one-third  •  of  same  to  be  retained  by  the 
party  of  the  first  part,  and  the  commission  shall  be  so  divided  up- 
on all  tracts  of  land  sold,  regardless  of  which  party  may  have  ef- 
fected the  sale."  Under  this  contract  Brummett  &  Ellis  sold  var- 
ious tracts,  but  not  all  of  the  lands  covered  by  their  agency,  and 
received  two-thirds  of  five  percent  of  the  contract  price  of  the  lands 
so  sold,  which  five  percent  amounted  in  the  aggregate  to  $2,444.37. 

This  suit  was  brought  by  Brummett  &  Ellis  against  Boddy  io 
recover  one-third  of  five  percent  of  the  purchase  price  of  the  lands 
sold,  on  the  ground  that  he  had  failed  and  refused  to  co-operate 
with  or  assist  them  in  their  efforts  to  sell  said  land  or  to  furnish  any 
other  person  to  assist  them  therein,  alleging  that  the  reasonable 
value  of  the  services  which  Boddy  had  bound  himself  to  perform  in 
said  contract  and  which  they  had  thus  been  compelled  to  perform, 
was  one-third  of  said  commission  of  five  percent,  to  wit,  the  sum 
of  $814.79. 

The  theory  of  recovery  thus  presented  by  the  appellees  and  adopted 
by  the  court,  over  the  objection  of  appellant  in  various  forms  urged, 
resulted  in  a  verdict  and  judgment  in  their  favor  for  five  hundred 
dollars,  the  appellant,  who  was  shown  to  have  assisted  and  co-oper- 
ated to  some  extent,  at  least,  in  the  sale  of  said  lands,  being  al- 
lowed a  credit  for  the  value  of  the  service  so  rendered  by  him,  which 
reduced  the  recovery  to  that  extent  from  the  amount  claimed. 

This,  we  think,  was  an  erroneous  theory.  For  a  commission  of 
two-thirds  of  five  percent  the  appellees,  as  the  exclusive  agents  of 
appellant,  had  bound  themselves  "to  make  all  reasonable  efforts  to 
find  purchasers  for  said  lands  and  to  sell  the  same  and  to  exhibit 
said  lands  to  prospective  purchasers  during  the  existence "  of  their 
agency."  More  service  than  this  they  did  not  and  could  not  rea- 
sonably have  rendered,  since  they  were  required  to  make  "all  rea- 
sonable efforts,'^  and  it  is  not  pretended  that  they  received  less  com- 
pensation for  the  service  actually  rendered  than  that  specified  in 
their  contract.  If  the  owner  of  the  land,  after  paying  them  all  he 
had  agreed  to  pay  them  as  commissions  for  the  sale  of  his  lands, 
failed  to  render  the  full  measure  of  assistance  which  he  had  obli- 
gated himself  to  render,  he  would  be  liable  to  them  for  any  dam- 
age resulting  from  the  breach  of  contract  on  his  part,  but  we  fail 
to  see  on  what  principle  they  would  be  entitled  to   increase  their 
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commissions  to  five  percent  when  the  contract  only  gave  them  two- 
thirds  of  that  amount. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


W.  B.  EVANTS  ET  AL.   V.  W.   H.   PUQUA  BT  AL. 

Decided  April  11,  1908. 

Broker — CommissionB — Contraot. . 

A  broker  or  land  agent  is  not  entitled  to  commissions  on  a  contract  of  sale 
made  by  him  unless  the  contract  is  in  accordance  with  the  price  and  terms 
specified  by  the  owner  of  the  land.  Where  a  land  agent  undertook,  without 
authority,  to  bind  his  principal  to  pay  liquidated  damages  in  case  of  breach  of 
the  contract  by  the  principal  and  to  make  such  damages  a  lien  on  the  land,  the 
agent  was  not  entitled  to  commissions  upon  refusal  of  the  principal  to  consum- 
mate the  sale,  although  the  prospective  purchaser  was  ready,  able  and  willing  to 
do  80. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried 
below  before  Hon.  J.  N.  Browning. 

No  briefs  furnished  the  reporter. 

SPEEB,  Associate  Justice. — This  suit  was  instituted  by  W.  R. 
Evants  and  James  P.  Hagler  to  recover  the  sum  of  $72,094  commis- 
sions as  real  estate  brokers  for  selling  seventy-two  thousand  and 
ninety-four  acres  of  land  belonging  to  John  E.  Ferguson  and  W. 
H.  Fuqua,  the  defendants,  and  from  an  adverse  judgment  based  on 
a  peremptory  instruction  from  the  court  the  plaintiffs  have  appealed. 

This  action  by  the  brokers  grows  out  of  the  same  transaction  con- 
sidered by  us  the  case  of  John  S.  Hagler  v.  John  E.  Ferguson,  this 
day  decided^  and  is  an  effort  to  collect  commissions  upon  the  sale 
to  John  S.  Hagler.  The  evidence  in  both  records  is  substantially 
the  same  and  appellants'  right  to  have  their  case  go  to  the  jury  is 
of  course  dependent  upon  whether  or  not  their  evidence  tended  to 
show  that  they  had  procured  a  purchaser  in  the  person  of  John  S. 
Hagler,  ready,  able,  and  willing  to  buy  the  lands  of  their  prin- 
ciple at  a  price  and  on  terms  which  they  were  authorized  to  make. 
The  second  reason  assigned  by  us  for  affirming  the  judgment  in 
the  John  S.  Hagler  suit  for  specific  performance,  is  applicable  to 
the  present  case  and  necessarily  conclusive  of  these  appellants'  con- 
tention that  their  case  should  have  gone  to  the  jury.  There  is  no 
evidence  tending  to  show  that  appellants  were  authorized  to  impose 
upon  their  principal  the  onerous  condition  of  an  agreement  to  pay 
the  sum  of  fifty  dollars  per  day  as  liquidated  damages  for  a  breach 
of  his  contract  to  convey,  and  to  secure  the  same  by  a  lien  on  the 
lands  in  controversy.  Nor  is  there  any  evidence  tending  to  show 
that  the  proposed  purchaser,  John  S.  Hagler,  would  have  taken  the 
lands  without  this  condition.     This  being  true,  appellants'  evidence 


202  Texas  Civil  Appeals  Reports,  Vol,  60.  [April, 

failed   to   show   that   they  had   complied   with   their   undertaking  to 
procure  a  purchaser  according  to  the  terms. of  their  employment. 

Uaving  thus  decided  the  case  on  its  merits,  we  have  found  it 
unnecessary  to  decide  the  very  interesting  questions  raised  by  ap- 
pellees in  their  motion  to  strike  out  appellants'  statement  of  facts. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Writ  of  error  granted  and  judgment  affirmed,  102  Texas,  430. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Attie 

McDuffey  et  al. 

Decided  April  11,  1908. 

1. — ^Railroadi — Lisrht  on  Switch— Eesponsibillty. 

A  railroad  company  using  the  track  of  another  railroad  company  cannot  re- 
lieve itself  of  the  duty  imposed  by  the  statute  of  maintaining  lights  on  main 
line  switches  by  contract  to  that  effect  with  the  company  owning  the  track. 
The  duty  and  responsibility  resting  upon  the  company  using  the  track  is  the 
same  as  if  it  owned  the  track. 

8. — ^Same— Statute  Constitutional. 

The  Act  of  the  29th  Legislature  (Gen.  Laws  1905,  page  77)  requiring  rail- 
road companies  to  maintain  switch  lights  is  a  legitimate  exercise  of  the  police 
power  of  the  State,  and  is  not  subject  to  the  objection  that  it  impairs  the  obli- 
gation of  contracts  already  made  between  railroads. 

8. — Bailroadi — ^Intnffioient  Headlight — Hegligenoe. 

In  a  suit  for  damages  for  the  death  of  a  locomotive  engineer,  alleged  to 
have  been  caused  by  the  neglect  of  the  defendant  company  to  maintain  a 
switch  light,  testimony  as  to  the  relative  merits  of  electric  and  oil-burner 
headlights,  considered,  and  held  material  and  competent  upon  said  fssue  of  neg- 
ligence. 

4. — ^Samfr-^Common  Law  Liability. 

Although  there  is  no  statute  requiring  railroad  companies  to  use  electric 
headlights,  a  failure  to  use  such  lights  would  render  such  companies  liable  at 
common  law  if  ordinary  care  required  it. 


6. — Same — Assumed  Bisk. 

A  locomotive  fireman  has  the  right  to  assume  that  the  railroad  company 
will  perform  its  statutory  duty  to  have  its  main  line  switches  properly  lighted, 
and  hence  he  does  not  assume  any  risk  from  this  source  in  riding  upon  an  engine 
equipped  with  only  an  oil  headlight. 

6. — Charge — ^Error  of  Omission — ^Practice. 

In  the  absence  of  a  request  to  supply  or  cure  an  error  of  omission  in  a 
charge,  such  error  is  not  cause  for  reversal  of  a  judgment. 

7. — ^Verdict — Not  Excesiiye. 

A  verdict  for  $16,000  in  favor  of  a  wife  and  five  minor  children,  for  the 
death  of  the  husband  and  father,  is  not  excessive  where  the  deceased  had  life 
expectancy  of  nearly  thirty-four  years,  was  earning  from  $70  to  $110  per 
month,  was  industrious,  stout  and  healthy,  and  in  line  of  promotion,  with  in- 
creased earnings. 

8. — Damages — ^Apportionment. 

If  the  total  amount  of  a  verdict  is  not  excessive,  a  defendant  cannot  oom- 
plnin  of  the  manner  in  which  it  is  apportioned  among  several  plaintiffs. 
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Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  J.  M.  Pearson. 

Cohe,  Miller  &  Coke  and  Smith  &  Wall,  for  appellant. 

McOrady  &  McMahon  and  Wolfe,  Hare  &  Haxey,  for  appellees. 

TALBOT,  Associate  Justice. — ^Attie  McDuffey,  suing  for  herself 
and  as  next  friend  for  her  minor  children,  Ray  McDuffey,  Luther 
McDuffey,  Fred  McDuffey,  John  McDuffey  and  Sammy  McDuffey, 
hereinafter  styled  appellees,  instituted  this  suit  in  the  District  Court 
of  Grayson  County,  Texas,  on  the  22d  day  of  December,  1906,  to 
recover  damages  of  appellant  in  the  sum  of  $50,000  for  the  death  of 
the  husband  and  father,  Sam  McDuffey. 

Appellees  alleged  in  substance:  That  on  or  about  November  19, 
1906,  the  deceased,  Sam  McDuffey,  was  in  the  employ  of  appellant 
88  fireman  on  one  of  its  locomotive  engines  pulling  a  freight  train; 
that  as  the  train  approached  Tioga,  Grayson  County,  Texas,  from 
the  north  about  the  time  it  reached  the  switch  it  was  derailed, 
Sam  McDuffey  being  caught  by  the  engine  and  so  ground  and  mashed 
that  he  lost  his  life.  That  appellant's  negligence  consisted  in  this: 
That  said  engine  was  not  equipped  with  any  electric  headlight  and 
that  the  switch  light  at  that  point  was  not  a  good  or  sufficient  switch 
light,  and  in  fact,  there  was  no  light  at  said  point,  although  it 
was  a  main  line  switch  connected  with  the  main  line;  that  no  switch 
at  said  point  was  lighted  as  required  by  law;  that  had  said  switch 
been  properly  lighted  it  would  have  shown  a  green  light,  when  the 
switch  was  closed,  and  a  red  light  when  it  was  open;  that  the  lamp 
in  said  switch  stand  was  defective,  insufficient  and  worthless,  and 
the  fixtures  supporting  such  lamp  were  in  such  condition ;  that  they  were 
in  such  condition  that  the  operation  of  trains  over  the  track  at  that 
place  would  jar  tlie  lights  out  and  that  if  said  light  had  ever  been 
lighted  on  the  night  in  question  the  same  would  have  been  jarred 
out  before  appellant's  train  would  have  reached  said  point;  that  on 
said  night  the  engineer  of  deceased  had  been  ordered  by  appellant 
to  keep  the  main  line  at  Tioga,  that  deceased's  engineer  seeing  no 
indication  of  an  open  or  dangerous  switch  believed  that  he  could 
pass  said  place  with  safety  and  was  doing  so  at  the  rate  of  about 
twenty  miles  per  hour;  that  had  the  red  light  on  said  switch  been 
burning  the  same  engineer  could  have  seen  the  same  and  checked 
the  speed  of  his  train;  that  the  headlight  on  its  engine  was  only 
an  oil  burner  and  the  engineer  could  not  see  that  the  switch  board 
was  red;  that  the  switch  board  was  on  the  engineer's  side  of  the 
track;  that  he  could  not  see  this  until  his  engine  was  so  close  to 
the  place  ^ where  it  was  derailed  that  he  could  not  check  the  speed 
of  his  tram  in  time  to  avoid  the  injury;  that  if  said  train  had  been 
equipped  with  an  electric  headlight  the  engineer  would  have  dis- 
covered the  red  board  in  time,  probably,  to  have  enabled  him  to  have 
avoided  said  injury.  That  prior  to  the  time  of  said  wreck  a  south 
bound  passenger  train  belonging  to  appellant  had  passed  through 
Tioga,  had  left  side  sviritch  open  and  had  taken  west  side,  that  ap- 
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pellant^s  employes  operating  said  train  had  negligently  failed  to 
close  said  switch^  violative  of  appellant's  custom  as  well  as  its  rules, 
and  that  one  of  appellant's  north  bound  trains  passed  over  said  road 
prior  to  the  time  of  the  wreck,  had  broken  off  the  points  of  the 
switch  rails,  bent  them  out  of  position  and  otherwise  disarranged 
appellant's  track,  leaving  the  same  in  such  condition  that  when 
the  engine  of  deceased  reached  said  place  it  would  neither  keep  the 
main  track  nor  keep  the  siding  but  became  derailed  and  wrecked; 
that  the  employes  on  the  north  bound  train  knew  when  they  broke 
the  switch  points  at  said  switch,  yet  negligently  failed  to  report 
such  facts;  that  the  engineer  was  operating  his  engine  at  too  great 
a  rate  of  speed  in  approaching  said  point  and  was  operating  his 
train  so  that  it  was  not  under  control  as  required  by  appellant's 
rules;  that  said  engineer  discovered  as  he  approached  said  switch 
that  the  light  was  not  burning  and  was  put  upon  notice  thereby  that 
the  track  was  out  of  repair  and  knew  these  things  in  time  to  stop, 
but  negligently  failed  to  do  so. 

The  appellant  answered  by  a  general  demurrer,  special  exceptions, 
general  denial,  and  then  by  speciaj  answer  alleged  that  the  deceased 
came  to  his  death  from  injuries  proximately  caused  and  contributed 
to  by  his  own  negligence  and  want  of  ordinary  care  and  by  that 
of  his  fellow  servants;  that  his  injuries  resulted  from  one  of  the 
risks  assumed  by  him;  that  of  the  defects  and  causes  which  pro- 
duced his  injuries,  if  any  were  produced,  the  deceased  had  full  no- 
tice, or  by  the  exercise  of  ordinary  care  on  his  part  would  have  had 
full  notice,  in  ample  time  to  have  avoided  the  same. 

The  cause  was  tried  before  a  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  the  sum  of  $16,000;  said  amount 
being  apportioned  as  follows:  to  Attie  McDuffey,  $6,000;  to  Ray 
McDuflfey,  Luther  McDuffey,  Fred  McDuffey,  John  McDuffey  and 
Sammy  McDuffey,  the  sum  of  $2,000  each.  Appellant's  motion 
for  a  new  trial  having  been  overruled  it  perfected  an  appeal  to  this 
court. 

Appellant's  first  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge:  "The  statute  laws  of  Texas  provide 
that  it  is  the  duty  of  every  railway  corporation  operating  a  line 
of  railway  in  Texas  to  place  good  and  sufficient  switch  lights  on  all 
their  main  line  switches  connected  with  the  main  line  and  keep 
the  same  lighted  from  sunset  until  sunrise;  but  such  statute  does 
not  apply  to  railways  wliich  have  all  their  road  locomotives  equipped 
with  electric  headlights,  nor  docs  such  statute  apply  to  any  railroad 
line  or  division  on  which  no  trains  are  regularly  run  or  operated  at 
night.  Now,  if  you  find  and  believe  from  the  evidence  that  on  the 
occasion  when  Sam  McDuffey  was  killed,  the  switch  connecting  with 
the  main  line  of  railroad  was  not  lighted  at  the  time  the*  train  on 
which  McDuffey  was  riding  approached  the  station  of  Tioga,  and 
you  further  find  and  believe  from  the  evidence  that  the  defendant 
company,  its  agents  and  employes,  had  not  exercised  ordinary  care 
to  have  the  same  lighted ;  and  you  further  believe  from  the  evi- 
dence that  the  failure  to  have  said  switch  lighted  was  an  act  of 
negligence  on  the  part  of  defendant  company,  its  agents  or  employes. 
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and  that  such  negligence,  if  any,  was  the  cause  of  the  deraibnent  of 
the  engine  and  the  cause  of  the  death  of  Sam  McDuSey^  then  you 
will  return  a  verdict  in  favor  of  the  plaintiff  and  assess  their  damages 
as  hereinafter  instructed." 

It  is  contended  that  the  statute  in  reference  to  keeping  switch 
lights  on  main  line  switches  lighted  from  sunset  to  sunrise  had 
no  application  in  this  case,  inasmuch  as  the  undisputed  testimony 
showed  that  the  tracks  upon  which  the  engine  was  running  when  the 
deceased  was  killed,  was  owned  and  maintained  by  the  Texas  & 
Pacific  Railway  Company  and  not  by  appellant;  that  the  statute  re- 
ferred to  impairs  the  right  of  contract;  denies  to  appellant  rights 
guaranteed  to  it  by  the  Constitution  of  the  State,  and  is  therefore 
unconstitutional.  We  are  of  the  opinion  the  court  did  not  err  in 
giving  the  charge.  The  switch  track  in  question  had  been  used  by 
appellant^  in  connection  with  the  operation  of  its  main  line  of  road, 
for  about  twenty  years;  and,  notwithstanding  said  switch  may  have 
been  owned  and  maintained  by  the  Texas  &  Pacific  Railway  Com- 
pany, it  was  the  duty  of  appellant  to  use  ordinary  care  to  have  it 
properly  lighted  and  kept  in  a  reasonably  safe  condition  for  the  pro- 
tection of  its  employes.  It  could  not  absolve  itself  from  this  obli- 
gation to  its  employes  by  any  contract  or  agreement  with  the  Texas 
ft  Pacific  Railway  Company  that  the  duty  of  keeping  up  the  switch 
should  devplve  upon  it.  We  regard  the  duty  of  appellant  in  the 
respects  mentioned  and  its  liability  to  appellees  for  the  death  of 
the  deceased  McDuffey  to  be  precisely  the  same  as  if  the  train,  upon 
which  the  said  McDuffey  was  riding  when  killed,  had  been  running 
upon  appellant's  own  switch. 

The  contention  that  the  Act  of  the  29th  Legislature,  referred  to 
in  the  courfs  charge,  •  is  unconstitutional,  is  without  merit.  The 
L^slature  in  the  exercise  of  the  police  power  of  the  State  may 
control  and  regulate  the  manner  in  which  railway  companies  shall 
transact  their  business;  and  the  statute  in  question  is  but  a  legiti- 
mate exercise  of  that  power.  It  does  not  impair  the  obligation  of 
contracts,  but  is  a  wholesome  measure,  evidently  passed  with  the 
view  of  better  protecting  from  injury  and  death  those  employed  in 
the  dangerous  business  of  railroading.  No  contract  the  appellant 
and  the  Texas  &  Pacific  Railway  Company  may  have  entered  into 
with  reference  to  the  use  and  maintenance  of  the  switch  at  Tioga 
could  annul  or  in  any  manner  abridge  the  legislative  power  to  which 
we  have  adverted.  Whatever  contract  or  arrangement  they  may 
have  made  concerning  the  joint  use  of  said  switch  in  the  operation 
of  their  respective  railroads,  they  did  so  charged  with  knowledge 
of  the  power  of  the  Legislature  to  impose  upon  them  the  duties  pre- 
scribed in  the  Act  mentioned,  and  such  contract  was  clearly  subject 
to  the  imposition  of  such  duties.    * 

The  second,  third,  fourth,  fifth  and  sixth  assignments  complain 
respectively  of  the  following  testimony  of  the  witness  Kent,  admitted 
over  appellant's  objections:  2.  That  the  engine  he  was  operating 
as  engineer  at  the  time  of  the  accident  had  an  oil  burner;  3.  that 
an  electric  headlight  makes  a  brighter  light  than  an  oil  burner; 
4,   that  if  his  engine  had  been  equipped  with  an  electric  headlight 
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he  could  have  seen  the  red  target  of  the  switch  a  hundred  yards 
or  more;  5.  that  by  the  burner  with  which  the  engine  was  equipped 
he  could  see  the  red  target  only  probably  two  car  lengths  or  about 
sixty  feet;  6.  that  as  he  approached  the  switch  that  night  he  could 
have  stopped  the  train,  with  the  braking  facilities  on  his  engine, 
within  not  much  over  a  hundred  yards.  The  substance  of  the  objec- 
tions urged  to  this  testimony  is:  That  there  is  no  statute  making 
it  incumbent  upon  appellant  to  equip  its  engines  with  any  partic- 
ular kind  of  headlight  and  therefore  the  testimony  was  immaterial, 
irrelevant  and  prejudicial;  that  the  only  material  inquiry  in  the 
case  should  have  been  merely  whether  appellant's  engine  was  equipped 
with  an  electric  headlight  or  oil  burner,  and  that  it  was  immaterial 
and  irrelevant  and  prejudicial  to  appellant's  rights  to  permit  testi- 
mony as  to  the  relative  qualities  of  the  two  different  kinds  of  head- 
lights; that  according  to  the  undisputed  evidence  the  deceased  must 
have  known  that  the  engine  upon  which  he  was  riding  at  the  time 
of  the  wreck  was  equipped  with  an  oil  burner  and,  therefore,  he 
assumed  the  risk  of  working  on  an  engine  so  equipped,  regardless 
of  whether  there  were  better  headlights.  We  think  there  was  no 
error  in  the  admission  of  the  testimony.  The  Act  of  1905  provides 
that  railway  corporations  operating  a  line  of  railway  in  this  State 
shall  place  good  and  sufficient  switch  lights  on  all  their  main  line 
switches  and  keep  the  same  lighted  from  sunset  until  sunrise,  unless 
its  engines  are  equipped  with  electric  headlights.  One  of  the  grounds 
of  negligence  alleged  in  this  case  was  that  the  switch  connecting 
with  the  main  line  of  appellant's  railroad  at  Tioga  was  not  lighted, 
and  the  testimony,  in  our  opinion,  was  pertinent  and  admissible 
upon  that  issue.  If  the  engine  was  equipped  with  an  electric  head- 
light then  the  appellant  was  not  guilty  of. statutory  negligence  in 
failing  to  have  the  switch  lighted.  If  it  was  not  so  equipped  and 
the  switch  was  not  lighted  then  that  alleged  ground  of  negligence 
was  established. 

Again,  we  think  the  testimony  was  admissible  as  tending  to  show 
actionable  negligence  for  the  consequences  of  which  the  appellant 
would  be  liable  at  common  law.  As  argued  by  counsel  for  appellees, 
the  fact  that  no  statute  required  the  use  of  an  electric  headlight 
did  not  relieve  the  defendant  from  the  duty  of  supplying  such  light 
if  a  person  of  ordinary  care  engaged  in  the  same  business  would 
have  furnished  it. 

Touching  the  proposition,  that  the  deceased  must  have  known  that 
the  engine  in  question  was  equipped  with  an  oil  burner,  and  there- 
fore assumed  the  risk  of  working  on  an  engine  so  equipped,  it  is 
sufficient  to  say  that  proof  of  such  knowledge  did  not  authorize  the 
trial  court  to  assume,  as  a  matter  of  law,  that  the  deceased  knew 
the  danger  of  operating  the  engine  with  such  a  burner;  and,  that 
the  deceased  had  the  right  to  assume  that,  having  elected  to  equip 
its  engine  with  an  oil  burner  instead  of  an  electric  headlight,  ap- 
pellant would  perform  its  statutory  duty  to  have  its  main  line 
switches  properly  lighted,  to  avoid  exposing  him  to  the  danger  of  an 
open  switch. 

Tlie  trial  court  charged  the  jury  as  follows:    "On  the  other  hand. 
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if  you  find  and  believe  from  the  evidence,  under  all  the  facts  and 
circumstances  of  the  case^  that  the  light  at  the  switch  on  the  night 
of  the  accident  was  burning,  or  if  you  find  and  believe  from  the 
evidence  that  said  light  at  said  switch  was  not  burning,  but  you 
further  find  and  believe  from  the  evidence  tliat  it  was  not  the  cause 
of  the  accident,  or  if  you  further  find  and  believe  from  the  evidence 
that  the  defendant  company,  its  agents  and  employes  were  not  guilty 
of  negligence  in  failing  to  have  the  same  lighted,  and  you  further 
find  and  believe  from  the  evidence,  under  all  the  facts  and  circum- 
stances of  the  case,  that  the  defendant  company,  its  agents  or  em- 
ployes, in  leaving  the  switch  open,  if  you  find  it  was  left  open,  at 
the  time  and  place  when  the  wreck  is  alleged  to  have  occurred,  were 
not  guilty  of  negligence,  as  that  word  has  been  hereinbefore  de- 
fined, then  you  will  return  a  verdict  in  favor  of  the  defendant." 
This  charge  is  objected  to  on  the  ground  that  it  omits  to  instruct 
the  jury  that  they  should  find  for  the  defendant  on  the  issue  of 
open  switch,  if  they  should  believe  from  the  evidence  that  the  open 
switch  was  not  the  cause  of  the  accident.  The  objection  is  not  well 
taken.  The  error  suggested  is  not  an  afiirmative  error.  The  charge 
was  correct,  as  far  as  it  went,  and,  if  not  as  full  as  appellant  was 
entitled  to  have  it,  a  special  charge  supplying  the  omission  should 
have  been  requested.  In  the  absence  of  such  request  no  cause  for 
a  reversal  is  shown. 

The  charge  of  the  court  upon  the  measure  of  damages  is  assailed 
as  being  upon  the  weight  of  the  evidence  and  misleading.  We  have 
carefully  considered  the  charge  and  conclude  that  it  is  not  subject 
to  this  criticism,  or  otherwise  erroneous  in  any  material  respect.  The 
charge,  together  with  the  special  charges  given  at  the  request  of 
the  defendant,  clearly  and  explicitly  limits  the  jury,  in  determining 
the  amount  of  their  verdict  to  the  consideration  of  the  pecuniary 
loss  sustained  by  the  plaintiffs  in  the  death  of  the  deceased.  Nor 
do  we  think  the  verdict  is  excessive.  There  is  notliing  in  the  record 
indicating  that  the  jury  were  influenced,  in  arriving  at  the  amount 
awarded,  by  passion,  prejudice  or  other  improper  motive.  The  de- 
ceased was  thirty-two  years  old  and  had  an  expectancy  of  thirty-three 
and  ninety-two  one  hundredths  years.  He  was  earning  from  $70  to 
$110  per  month,  was  industrious,  stout  and  healthy  and  in  line  of 
promotion,  which  would  probably  have  increased  his  earnings.  In 
view  of  these  facts  we  are  not  prepared  to  say  that  the  verdict  is 
manifestly  too  large. 

Referring  to  appellant^s  assignments  insisting  that  the  amount 
awarded  to  each  of  the  appellees,  in  the  apportionment  of  the  dam- 
ages, is  excessive,  it  is  sufficient  to  say  that  this  is  a  matter  of 
which  appellant  can  not  complain.  If  the  total  amount  is  not  ex- 
cessive, it  becomes  a  matter  of  no  concern  to  appellant  how  it  may 
be  apportioned.  For  however  apportioned,  appellant  was  not  thereby 
injured. 

The  tenth  assignment  is  multifarious  and  will  not  be  considered. 

The  evidence  is  amply  sufficient  to  sustain  the  verdict  of  the  jury. 
It  shows  that  the  deceased  McDuflFey  came  to  his  death  through  the 
negligence  of  appellants'  servants  as  alleged;  that  the  said  McDuffey 
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was  not  guilty  of  contributory  negligence  and  did  not  assume  the 
risk,  and  that  the  appellees  have  sustained  damages  in  the  amount 
awarded  by  the  verdict. 

None  of  the  assignments  disclose  reversible  error^  and  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  H.  COFIELD  ET  AL.  V.  A.  J.  BrITTON. 
Decided  April  11,  1908. 

1. — ^Looal  Option  Eleotion — Contest — Statute  Conttmed. 

A  contest  of  a  local  option  election  authorized  by  article  3397,  Revised 
Statutes,  is  a  special  proceeding,  and  the  courts  are  limited,  in  their  investiga- 
tion, to  such  subjects  as  are  specified  in  the  statute,  namely,  to  the  things  done 
on  the  day  of  the  election  in  the  casting  and  receiving  the  ballots  from  the 
voters,  counting  the  ballots,  and  making  returns  thereof.  Record  in  a  contest 
of  such  an  election  considered,  and  held  to  present  no  statutory  ground  for  con- 
test. 

ADOrnONAL   CONCLUSIONS. 

S. — Same. 

The  Act  of  the  30th  Legislature  amending  article  3397,  Revised  Statutes 
(Gen.  Laws  1907,  page  447)  gives  to  the  District  Court  of  the  county  in  which  a 
local  option  election  has  been  held  original  and  exclusive  jurisdiction  of  all  suits 
for  the  contest  of  such  election,  and  confers  upon  said  court  jurisdiction  to  try 
and  determine  all  matters  connected  with  the  same. 

8. — Same — Commissioners'  Precinct,  a  Political  SnbdiTision. 

A  Commissioners'  precinct  is  such  a  political  subdivision  of  a  county  as  is 
contemplated  by  both  the  Constitution  and  our  statutes  in  providing  for  local 
option  elections. 

4. — Same. 

The  fact  that  a  Commissioners'  precinct  embraced  two  Justices'  precincts 
in  one  of  which  local  option  was  in  force  and  in  the  other  it  was  not  in  force 
would  not  prevent  a  Commissioners  Court  from  ordering  a  local  option  elec- 
tion in  the  entire  Commissioners'  precinct. 

5. — Samo— Repetition  of  Election. 

The  fact  that  a  local  option  election  for  an  entire  county  resulted  against 
its  adoption  for  the  entire  county  would  not  prevent  a  Commissioners  Court 
from  ordering  an  election  immediately  thereafter  for  a  Commissioners'  pre- 
cinct. 


6. — Same— Incorporated  Town — ^Forfeited  Charter. 

Where  a  town  incorporated  by  Special  Act  of  the  Legislature  has  elected  no 
officers  nor  performed  any  corporate  act  for  more  than  thirty  years,  and  a  part 
of  such  town  is  included  within  a  Commissioners'  precinct,  it  will  be  presumed, 
in  support  of  the  action  of  a  Commissioners  Court  in  ordering  an  election  in 
such  precinct,  that  the  court  acted  within  the  provisions  of  the  law,  and  that  the 
town  belonged  to  the  class  of  towns  whose  charter  would  be  forfeited  by  such 
laches. 

7. — ^Appeal  Perfected — Re-opening  Case. 

After  an  appeal  has  been  perfected,  a  party  to  the  cause  cannot  file  a  plead- 
ing or  introduce  evidence  thereunder. 
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ON   BEH EARING. 

8.— unties  and  Townt— Vorfeltnre  of  Charter— Act  Constitutional. 

The  Act  of  the  25th  Legislature  (Gen.  Laws  1897,  page  159)  concerning  the 
forfeiture  of  charters  of  cities  and  towns  is  not  subject  to  the  objection  that  it 
embraces  two  subjects,  nor  does  it  embrace  a  subject  not  expressed  in  its  title. 
Said  Act  is  constitutional. 

Appeal  from  the  District  Court  of  Wood  County.  Tried  below 
hefore  Hon.  R.  W.  Simpson. 

W.  B.  Teagarden,  W.  W.  Bailew  and  E.  A.  Thorpe,  for  appellants. — 
A  city  or  town  incorporated  by  a  special  or  general  law  can  only 
be  dissolved  in  the  manner  provided  by  law,  and  the  failure  to  elect 
officers  will  not  dissolve  the  corporation.  State  v.  Dunson,  71  Texas, 
65;  Buford  v.  State,  72  Texas,  182;  Largen  v.  State,  76  Texas,  323; 
Harness  v.  State,  76  Texas,  566;  Lum  v.  Bowie,  18  S.  W.,  144; 
McCrary  v.  Comanche,  34  S.  W.,  679;  State  v.  Wofford,  90  Texas, 
517;  State  v.  Hoff,  29  S.  W.,  674;  Ex  parte  Cross,  44  Texas  Crim. 
Rep.,  376. 

The  Commissioners  Court  has  no  power  or  authority  to  order  an 
election  for  a  commissioners'  precinct  which  embraces  two  or  more 
justice  precincts  unless  all  of  said  territory  occupied  the  same  status. 

All  justice  precincts  must  be  "wet^'  or  "dry.^^  Ex  parte  Heyman, 
45  Texas  Crim.  Rep.,  532;  Nolan  County  v.  Beall,  98  Texas,  104; 
Ex  parte  Randell,  98  S.  W.,  870;  Ex  parte  Mills,  46  Texas  Crim. 
Sep.,  224;  Board  v.  Buchanan,  36  Texas  Civ.  App.,  411. 

The  court  erred  in  rendering  judgment  against  contestants,  in  over- 
ruling motion  for  new  trial,  and  in  holding  that  the  Commissioners 
Court  could  order  an  election  for  the  commissioners'  precinct  im- 
mediately after  the  county  had  voted  upon  local  option,  and  said 
comity  election  had  resulted  against  prohibition.  Ex  parte  Randell, 
98  S.  W.,  870.    Authorities  supra,  art.  3395  Batts'  Statutes. 

if.  D.  CarlocTc,  Hart  &  Hart  and  H,  C,  Geddie,  for  appellee. 

BOOKHOUT,  Associate  Justice. — The  following  statement  is 
taken  from  appellants'  brief,  and  it  appearing  to  be  correct,  is 
adopted : 

J.  H.  Cofield,  W.  D.  Kitchens  and  J.  W.  Amos,  appellants  herein, 
filed  a  petition  to  contest  an  election  held  on  the  28th  of  September, 
1907,  in  commissioners  precinct  No.  2  of  Wood  County,  Texas, 
to  determine  whether  or  not  the  sale  of  intoxicating  liquors  should 
be  prohibited  in  said  commissioners'  precinct,  said  election  resulting 
in  favor  of  prohibition.  The  case  was  tried  before  the  Hon.  W.  R. 
Simpson,  judge  of  the  District  Court  of  Wood  County,  Texas,  on  the 
15th  day  of  November,  upon  an  agreed  statement  of  facts,  and  judg- 
ment was  rendered  against  the  contestants  sustaining  said  election; 
motion  for  new  trial  was  prepared  and  overruled  on  the  16th  day 
of  November,  1907 ;  notice  of  appeal  was  given  to  the  Court  of  Civil 
Appeals  for  the  Fifth  Supreme  Judicial  District,  and  said  appeal  was 
Vol.  L.  Civil— 14. 
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perfected  by  the  filing  and  approval  of  an  appeal  bond,  and  assign- 
ments of  error.     The  undisputed  facts  in  the  case  are  as  follows: 

The  town  of  Quitman  was  incorporated  by  a  Special  Act  of  the 
Legislature  on  the  28th  day  of  March,  1873;  said  town  organized 
under  said  Special  Act  of  incorporation,  and  elected  a  mayor  and 
other  oflBcers  provided  for  in  the  Act  incorporating  said  town;  said 
incorporation  has  never  been  dissolved,  repealed,  annulled,  or  set  aside, 
but  has  elected  no  ofiBcers  for  about  thirty  years. 

Each  of  the  four  commissioners'  precincts  of  Wood  County,  Texas, 
center  in  the  court  house  at  Quitman,  and  divide  said  town,  includ- 
ing about  one-fourth  of  the  incorporated  limits  in  each  commissioners' 
precinct. 

On  the  15th  day  of  February,  1901,  the  Commissioners  Court  of 
Wood  County,  Texas,  ordered  an  election  to  be  held  in  justice  pre- 
cinct No.  7,  of  Wood  County,  Texas,  on  the  23d  day  of  March, 
1901,  to  determine  whether  or  not  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  said  justice  precinct.  Notice  of  said  elec- 
tion was  duly  posted,  as  required  by  law;  said  election  was  held,  and 
the  result  thereof,  which  was  in  favor  of  prohibition,  was  afterwards 
declared  and  published,  as  required  by  law.  In  March,  1903,  a  local 
option  election  was  held  for  the  entire  County  of  Wood,  said  elec- 
tion resulting  in  favor  of  prohibition.  In  1905,  another  election 
was  held  for  the  entire  county  of  Wood,  which  again  resulted  in 
favor  of  prohibition  for  the  entire  county.  On  the  31st  day  of  August, 
1907,  the  third  election  was  held  for  the  entire  county  of  Wood, 
which  election  resulted  against  prohibition,  and  the  result  of  which 
was  duly  declared  and  published,  as  required  by  law.  On  the  11th 
day  of  September,  1907,  the  Commissioners  Court  of  Wood  County, 
Texas,  ordered  an  election  to  be  held  on  the  28th  day  of  September, 
1907,  for  commissioners'  precinct  No.  2,  Wood  Countj',  Texas,  to 
determine  whether  or  not  the  sale  of  intoxicating  liquors  should  be 
prohibited  in  said  commissioners'  precinct;  this  election  resulted  in 
favor  of  prohibition. 

Commissioners'  precinct  No.  2  of  Wood  County,  Texas,  embraces 
all  of  justice  precincts  Nos.  2  and  7,  and  a  part  of  justice  precinct 
No.  1,  including  about  one-fourth  of  the  town  of  Quitman,  and  when 
said  election  was  ordered  and  held,  the  sale  of  intoxicating  liquors 
had  not  been  prohibited  in  justice  precinct  No.  1,  or  justice  pre- 
cinct No.  2  or  the  incorporated  town  of  Quitman,  and  all  that  por- 
tion of  justice  precinct  No.  1,  which  embraces  the  town  of  Quitman, 
and  all  of  justice  precinct  No.  2  is  what  is  known  as  **wet"  terri- 
tor}%  while  the  sale  of  intoxicating  liquors  had  been  prohibited  in 
justice  precinct  No.  7  by  the  election  held  on  the  23d  day  of  March, 
1901. 

This  is  a  contest  of  a  local  option  election  authorized  by  article 
3397  of  the  Eevised  Statutes.  Such  a  contest  is  a  special  proceeding 
and  the  courts  are  limited  in  their  investigation  to  such  subjects 
as  are  specified  in  the  statute.  The  sole  questions  to  be  determined 
are,  whether  "the  election  was  illegally  or  fraudulently  conducted; 
or,  whether  by  the  action  or  want  of  action  oh  the  part  of  the  officers 
to  whom  was  entrusted  the  control  of  such  election,  such  a  number 
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of  legal  voters  were  denied  the  privilege  of  voting,  as,  had  they 
been  allowed  to  vote,  might  have  materially  changed  the  result;  or  if 
it  appears  from  the  evidence  that  such  irregularities  existed  as  to  render 
the  true  result  of  the  election  impossible  to  be  arrived  at,  or  very 
doubtful  of  ascertaining."  Rev.  Stats.,  art.  3397.  The  investigation 
is  restricted  to  the  things  done  on  the  day  of  election  in  casting  and 
receiving  of  ballots  from  the  voters,  counting  the  ballots  and  making 
returns  thereof.     Norman  v.  Thompson,  96  Texas,  250. 

Commissioners'  precinct  No.  2,  in  which  the  election  was  held,  was 
composed  of  all  of  the  justice  precincts  Nos.  2  and  7  of  Wood  County, 
and  a  part  of  justice  precinct  No.  1,  which  said  justice  precinct  No. 
1  included  a  part  of  the  incorporated  town  of  Quitman.  The  elec- 
tion resulted  in  said  justice  precinct  No.  2  in  a  majority  of  thirty- 
eight  votes  in  favor  of  prohibition,  and  in  justice  precinct  No.  3  in 
a  majority  of  eighty  votes  in  favor  of  prohibition,  and  in  that  por- 
tion of  precinct  No.  1  embraced  within  the  limits  of  commissioners' 
precinct  No.  2,  which  included  a  part  of  the  town  of  Quitman,  four- 
teen votes  in  all  were  cast,  seven  of  which  were  for  local  option  and 
seven  against  it,  a  majority  in  the  entire  commissioners'  precinct 
of  one  hundred  and  eighteen  votes  in  favor  of  prohibition. 

The  contentions  raised  in  the  brief  of  appellants  are:  (1)  That 
the  Commissioners  Court  had  no  power  or  authority  to  order  an  elec- 
tion in  a  commissioners'  precinct,  because  the  same  is  not  such  a 
political  subdivision  of  the  county  as  is  contemplated  by  the  Con- 
stitution; (2)  that  the  Commissioners  Court  has  no  power  to  order 
a  local  option  election  for  a  commissioners'  precinct,  which  embraces 
two  or  more  justice  precincts,  unless  all  of  said  territory  occupied 
the  same  status — all  must  be  "wet"  or  all  "dry;"  (3)  that  the 
Commissioners  Court  has  no  power  to  order  an  election  for  any  sub- 
division of  a  county  which  divides  a  city  or  town. 

There  is  no  contention  that  there  was  any  fraud  in  the  holding  of 
the  election,  that  is,  the  casting  of  the  ballots,  receiving  of  the  ballots 
from  the  voters,  counting  of  the  ballots  or  making  of  the  returns.  It 
is  clear  that  the  result  of  the  election  was  not  affected  by  the  votes 
cast  in  justice  precinct  No.  1,  which  included  a  part  of  the  town  of 
Quitman.  But  fourteen  votes  were  cast  therein  and  seven  of  those 
were  in  favor  of  local  option  and  seven  against  it.  It  does  not  appear 
from  the  evidence  that  the  election  was  illegally  or  fraudulently  con- 
ducted, or  that  any  legal  voter  desiring  to  vote  was  denied  the  right 
to  do  so,  or  that  such  irregularities  existed  as  to  render  the  true 
result  of  the  election  impossible  to  be  arrived  at,  or  of  doubtful  ascer- 
tainment. Such  being  the  state  of  the  record  there  was  no  ground 
for  the  contest. 

The  questions  raised  by  appellants'  cbntentions  relate  to  things 
not  done  on  the  day  of  election,  but  to  the  action  of  the  Com- 
missioners Court  in  ordering  the  election  in  this  particular  terri- 
tory. These  matters  are  not  a  ground  of  contest  under  the  statute 
and  we  are  not  authorized  to  consider  the  same.  These  conclusions 
are  supported  by  the  opinion  in  the  case  of  Norman  v.  Thompson, 
9upra,  upon  which  they  are  based.     The  judgment  is  aflBrmed. 
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ADDITIONAL   CONCLUSIONS. 

When  our  opinion  was  prepared  we  overlooked  the  Act  of  the  30th 
Legislature  approved  May  14,  1907  (Gen.  Laws  1907,  page  447) 
amending  article  3397  of  title  59  of  the  Revised  Statutes.  Upon  our 
attention  being  called  to  this  statute  we,  of  our  own  motion,  set 
aside  the  judgment  of  affirmance.  This  amendment  gives  to  the 
District  Court  of  tiie  county  in  which  a  local  option  election  has  been 
held,  original  and  exclusive  jurisdiction  of  all  suits  for  the  contest 
of  a  local  option  election  and  confers  upon  such  court  "jurisdiction 
to  try  and  determine  all  matters  connected  with  said  election,  in- 
cluding the  petition  of  such  election  and  all  proceedings  and  orders 
relating  thereto,  embracing  final  count  and  declaration  and  publica- 
tion of  tlie  result  putting  local  option  into  effect."  This  statute 
makes  it  our  duty  to  pass  upon  all  the  contentions  of  appellant. 

The  first  is,  that  the  Commissioners  Court  had  no  power  to  order 
a  local  option  election  in  a  commissioners'  precinct,  because  the 
same  is  not  such  a  political  subdivision  of  the  county  as  is  contem- 
plated by  the  Constitution.  The  Constitution  provides  for  the  divid- 
ing of  each  county  into  four  commissioners'  precincts,  and  the  elec- 
tion of  one  commissioner  from  each  precinct  and  that  the  commis- 
sioners so  elected  and  the  County  Judge  shall  compose  the  County 
Commissioners  Court.  Art.  5,  sec.  18,  Constitution.  The  statute 
makes  similar  provision.     Bev.   Stats.,  art.   1532  and  1533. 

Section  20,  article  16  of  the  Constitution,  as  amended  in  1891,  reads: 
"The  Legislature  shall  at  its  first  session  enact  a  law  whereby  the 
qualified  voters  of  any  county,  justice's  precinct,  town,  city  (or  such 
subdivision  of  a  county  as  may  be  designated  by  the  Commissioners 
Court  of  said  county)  may  by  a  majority  vote  determine  from  time 
to  time  whether  the  sale  of  intoxicating  liquors  shall  be  prohibited 
within  the   prescribed  limits." 

Article  3384  of  Saylcs'  Civil  Statutes  of  1897  provides  that  "the 
Commissioners  Court  of  each  county  in  the  State,  whenever  they 
deem  it  expedient,  may  order  an  election  to  be  held  by  the  qualified 
voters  of  said  county  or  of  any  commissioners'  or  justice's  precinct 
in  such  district  or  any  two  or  more  of  any  such  political  subdivisions 
of  a  county  as  may  be  designated  by  the  Commissioners  Court  to 
determine,"  etc.  Both  the  Constitution  and  the  statute  having  stipu- 
lated for  the  subdivision  of  each  county  into  four  commissioners'  pre- 
cincts and  the  election  of  a  commissioner  from  each  of  said  precincts, 
such  commissioners'  precinct  is  a  political  subdivision  of  the  county 
within  the  meaning  of  the  Constitution. 

The  Court  of  Criminal  Appeals,  prior  to  the  adoption  of  the  amend- 
ment of  1907,  and  when  that  court  had  jurisdiction  to  pass  upon 
the  question,  sustained  the  validity  of  a  local  option  election  held  in 
a  commissioners'  precinct.     Ex  parte  Curlee,  103  S.  W.,  896. 

The  second  contention  is,  that  the  Commissioners  Court  has  no 
power  to  order  a  local  option  election  for  a  commissioners'  precinct 
which  embraces  two  or  more  justice's  precincts,  unless  all  of  said 
territory  occupied  the  same  status,  that  is,  all  must  be  what  is  usually 
denominated  as  "wet"  or  all  must  be  "dry."     Commissioners'  pre- 
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cinct  No.  2  of  Wood  County  embraces  within  its  boundaries  all  of 
justice's  precincts  2  and  7,  and  a  part  of  justice's  precinct  No.  1. 
Justice's  precinct  No.  7  is  what  is  designated  by  appellants  in  their 
brief  "dry"'  territory,  while  justice's  precinct  Xo.  2  and  that  part 
of  No.  1,  within  commissioners'  precinct  No.   2,  is  "wet." 

It  has  been  held  by  the  Court  of  Criminal  Appeals  that  the  Com- 
missioners Court  can  not  combine  into  a  local  option  district  justice's 
precincts  in  which  local  option  is  in  force,  with  others  in  which  local 
option  has  not  been  adopted.  The  holding  is  based  upon  the  ground 
that  this  would  be  creating  a  subdivision  of  the  county,  when  the 
statute  contemplates  that  the  court  can  only  designate  some  existing 
subdivision.     Ex  parte  Heyman,  45  Texas  Crim.  Rep.,  532. 

The  opinion  in  the  Heyman  case  was  by  a  divided  court,  Justice 
Brooks  having  filed  an  able  dissenting  opinion.  In  the  case  before 
us,  the  Commissioners  Court  did  designate  an  existing  political  sub- 
division of  the  coimty  within  the  meaning  of  the  Constitution  and 
statute  for  the  holding  of  the  election,  to  wit:  a  commissioners'  pre- 
cinct, and  the  fact  that  in  one  of  the  justice's  precincts  embraced 
therein,  local  option  was  in  force,  while  in  the  balance  of  the  sub- 
division it  was  not  in  force,  did  not  prohibit  the  Commissioners 
Court  from  ordering  the  election.  The  Constitution  and  statute 
having  authorized  the  ordering  of  an  election  in  a  commissioners' 
precinct,  such  authority  was  not  annulled  or  destroyed  by  the  fact 
that  said  precinct,  embraced  territory  in  part  of  whicli  local  option 
was  in  force  and  in  the  remainder  it  had  not  been  adopted.  Such 
was  the  ruling  of  this  court  in  Kidd  v.  Truett,  28  Texas  Civ.  App., 
618. 

In  the  case  of  Ex  parte  Curlee,  51  Texas  Crim.  Eep.,  614,  the 
Court  of  Criminal  Appeals  sustained  the  validity  of  a  local  option 
election  held  in  a  commissioners'  precinct,  which  embraced  justice's 
precincts  Nos.  3  and  6.  Local  option  was  in  force  in  justice's  pre- 
cinct Xo.  3,  but  was  not  in  force  in  justice's  precinct  No.  6,  except 
as  to  the  Franklin  Independent  School  District.  Curlee  had  been 
arrested  and  convicted  for  the  sale  of  intoxicating  liquor  in  the  com- 
missioners' precinct  and  brought  habeas  corpus  proceedings  to  be  dis- 
charged. The  court  held  that  local  option  was  in  force  in  the  com- 
missioners' precinct  and  remanded  the  relator  to  custody. 

In  the  case  of  Ex  parte  Bippy,  44  Texas  Crim.  Rep.,  72,  a  local 
option  election  was  held  in  a  commissioners'  precinct  of  Grayson 
County,  which  embraced  justice's  precincts  Nos.  7  and  8.  Rippy 
had  been  convicted  and  was  under  arrest  for  selling  intoxicating  liq- 
our  in  justice's  precinct  No.  8  after  the  adoption  of  local  option 
in  the  commissioners'  precinct.  It  was  held  the  election  was  valid  and 
Hippy,  who  had  brought  habeas  corpus,  was  denied  relief.  See  also 
Martin  v.  Mitchell,  32  Texas  Civ.  App.,  385. 

Nor  did  the  holding  of  a  local  option  election  in  Wood  County  in 
August,  1907,  which  resulted  against  its  adoption,  make  illegal  the 
holding  of  an  election  in  September  thereafter  in  a  commissioners' 
precinct  to  determine  whether  local  option  should  be  adopted  therein. 
Sayles'  Civ.  Stats.,  art.  3395. 

The  third  contention  of  appellants  is  that  the  Commissioners  Court 
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has  no  power  to  order  an  election  for  a  subdiyision  of  a  county 
which  divides  a  city  or  town.  CommisBioners*  precinct  No.  2  of  Wood 
County  embraces  a  part  of  justice's  precinct  No.  1,  including  about 
one-fourth  of  the  town  of  Quitman,  which  was  incorporated  by  Special 
Act  of  the  Legislature,  March  28,  1873.  See  vol.  7,  Gammers  Laws 
of  Texas,  page  858.  The  town  organized  under  said  Act  of  incor- 
poration and  elected  ofiBcers.  The  record  does  not  disclose  any  direct 
evidence  that  the  incorporation  has  been  dissolved  or  that  its  charter 
has  been  repealed  or  annulled.  The  statute  (art.  3384),  authorizing 
the  Commissioners  Court  to  order  an  election  in  a  subdivision  of 
the  county  contains  the  provision,  "that  if  the  precinct  or  precincts 
designated  embrace  within  their  limits  an  incorporated  town  or  city, 
then  such  election  shall  only  be  ordered  when  the  petition  for  the 
same  is  signed  by  qualified  voters,  not  less  than  one-tenth  in  num- 
ber of  the  total  votes  cast  for  Governor  at  the  next  preceding  general 
election  in  such  incorporated  town  or  city.''  The  town  of  Quitman 
had  failed  for  over  thirty  years  to  elect  officers  or  perform  any  cor- 
porate act.  It  must  be  conceded  that  the  failure  of  a  town  incor- 
porated by  Special  Act  of  the  Legislature  to  elect  officers  will  not 
dissolve  the  incorporation.     State  v.  Dunson,  71  Texas,  65. 

In  1897  a  law  was  passed  providing  that  any  city  or  town  incor- 
ported  under  a  Special  Act  and  containing  over  two  hundred  inhab- 
itants and  less  than  five  thousand,  the  offices  of  which  shall  have 
been  vacant  for  ten  years  or  more,  its  charter  shall  become  void  or 
forfeited.  Gen.  Laws  of  1897,  p.  159.  There  is  no  positive  evidence 
that  the  town  of  Quitman  contained  over  two  hundred  and  less  than 
five  thousand  inhabitants.  The  petition  of  appellants  alleges  that  the 
town  is  a  subsisting  municipal  incorporation.  The  Commissioners 
Court  must  have  known,  when  they  ordered  the  election,  of  the  proviso 
in  article  3384,  under  which  article  they  acted.  The  burden  was 
on  appellants  to  show  that  the  town  of  Quitman  was  a  subsisting  muni- 
cipal corporation.  This  they  insist  was  done  by  producing  the  Act 
incorporating  it.  Ordinarily  this  would  be  true,  but  under  the  facts 
of  this  case  it  was  not  sufficient.  It  is  conceded  that  for  over  thirty 
years  it  has  failed  to  perform  any  corporate  act.  The  Commissioners 
Court  did  order  the  election  in  the  commissioners'  precinct  which 
embraced  a  portion  of  the  town  of  Quitman  and  it  must  be  pre- 
sumed in  support  of  their  action  that  they  acted  properly  and  within 
the  provisions  of  the  law. 

After  the  cause  had  been  tried  and  judgment  rendered  and  appel- 
lants had  perfected  an  appeal  to  this  court  the  appellees  filed  a 
paper  in  the  court  below,  styled  supplemental  answer,  in  which  they 
set  up  the  Act  of  1897,  providing  for  the  repeal  of  charters  of  cities 
or  towns  containing  over  two  hundred  and  less  than  five  thousand 
inhabitants  which  had  failed  for  ten  years  or  more  to  elect  officers. 
It  was  alleged  in  said  paper  that  at  the  time  of  the  passage  of 
said  Act  the  town  of  Quitman  contained  over  two  hundred  and  less 
than  five  thousand  inhabitants,  and  had  failed  to  elect  officers  for 
more  than  ten  years  prior  to  the  passage  of  said  Act.  The  appel- 
lants filed  a  protest  against  the  re-opening  of  the  case.  The  matter 
coming  on  to  be  heard,  the  appellees  offered  evidence  in  support  of 
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their  allegations.  The  court  declined  to  hear  the  same.  The  ap- 
pellees excepted  and  have  cross  assigned  error  to  the  court's  action. 
There  was  no  error  in  the  ruling.     The  judgment  is  aflBrmed. 

Affirmed. 

ON  REHEARING. 

In  our  opinion  we  based  the  holding  that  the  Commissioners  Court 
did  not  exceed  its  power  in  ordering  an  election  in  a  commissioners' 
precinct,  which  embraced  a  part  of  the  town  of  Quitman,  mainly 
upon  the  Act  of  the  25th  Legislature;  see  art.  397,  Sayles'  Civ.  Stats. 
It  18  contended  in  the  motion  for  rehearing  that  this  article  is  un- 
constitutional for  the  reason  it  conflicts  with  article  3,  section  35  of 
the  State  Constitution,  in  that,  (1)  it  embraces  two  subjects;  (2) 
it  embraces  a  subject  therein  not  expressed  in  its  title,  and  is  there- 
fore void.  The  question  raised  by  these  contentions  was  passed  upon 
by  this  court  in  the  case  of  State  v.  Larkin,  90  S.  W.,  912,  and  we 
there  held  that  the  Act  embraced  but  one  subject  and  was  valid. 
A  writ  of  error  was  denied  by  the  Supreme  Court. 

We  further  held  that  the  effect  of  this  statute  was  to  make  the 
charter  of  such  cities  and  towns  as  are  specified  therein  which  had 
not  elected  oflScers  for  over  ten  years,  inoperative  and  ineffective  for 
any  purpose  and  rendered  the  same  null  and  void.  The  Commissioners 
Court  of  Wood  County  knew  that  it  was  not  authorized  to  order  an 
election  in  a  subdivision  of  the  county  embracing  an  incorporated 
town  or  city,  except  on  petition  of  the  requisite  number. of  qualified 
voters  thereof.  It  must  also  have  known  that  the  town  of  Quitman 
had  failed  to  elect  oflBcers  for  over  thirty  years.  The  court  did 
order  the  election,  and  in  support  of  its  action  it  will  be  presumed 
that  at  the  time  of  doing  so  it  had  knowledge  of  the  population  of 
the  town  of  Quitman  and  that  it  was  over  two  hundred  and  less 
than  five  thousand  inhabitants.  The  motion  for  rehearing  is  over- 
ruled. 

Overruled. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Herman  Ejiueoel  et  al.  v.  Randolph  Daniels  et  al. 

Decided  April  11,  1908. 

1.— -Pleading — ^Bei  Adjndioata. 

In  a  suit  to  recover  land  and  for  damages,  pleading  considered,  and  held 
subject  to  exception  that  it  appeared  therefrom  that  a  judgment  had  already 
been  rendered  in  the  controversy  from  which  no  appeal  had  been  taken. 

2. — Courts— Two  in  Same  Covnty. 

The  creation  of  two  District  Courts  in  the  same  county,  with  concurrent 
jurisdiction,  is  not  in  violation  of  the  Ck>nstitution,  and  one  clerk  may  lawfully 
serve  both  courts.  « 

S.— Same— -Transfer  of  Causes. 

Where  the  Act  of  the  Legislature  creating  two.  District  Courts  in  the  same 
county  authorizes  the  transfer  of  causes  from  one  court  to  the  other,  a  party 
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cannot  afterwards  complain  of  the  absence  of  a  formal  order  making  the  trans- 
fer when  he  appeared  in  the  court  to  which  a  cause  was  transferred  and  con- 
tested the  suit  without  objection. 

4. — Litigation — ^Injvnotion. 

Where  plaintiffs,  in  trespass  to  try  title,  had  already  instituted  two  suits 
against  the  same  defendants  involving  the  same  issues,  in  one  of  which  suits 
judgment  was  rendered  against  them  on  demurrer,  and  in  the  other  judgment 
was  rendered  against  them  after  trial  on  the  merits,  an  injunction  was  properly 
granted  against  the  plaintiffs  upon  cross-bill  of  the  defendants  in  the  third  suit 
restraining  the  plaintiffs  from  further  litigating  the  same  matters. 

Error  from  the  44th  Judicial  District,  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

Herman  Kruegel,  for  plaintiffs  in  error. 

Eolloway  <Sc  Rolloway,  for  defendants  in  error. 

RAINEY,  Chief  Justice. — Plaintiflfs  in  error  brought  his  suit  to 
recover  a  lot  of  land  and  for  damages  against  defendants  in  error. 

Defendants  in  error  answered  by  general  and  special  exceptions, 
not  guilty  and  by  cross  bill,  seeking  to  enjoin  plaintiffs  from  fur- 
ther prosecuting  such  action.  The  general  and  special  demurrers  of 
defendants  to  plaintiffs'  petition  were  sustained  and  judgment  ren- 
dered for  defendants  on  their  cross  bill.  Plaintiffs  bring  this  writ 
or  error. 

Plaintiffs  in  error  complain  of  the  sustaining  of .  defendants'  ex- 
ceptions. In  their  petition  the  plaintiffs  in  error  allege  in  substance, 
that  in  1897,  and  prior  thereto,  they  owned  the  land,  and  in  1893 
placed  improvements  on  same  and  had  since  then  used  and  occu- 
pied it  as  a  homestead;  that  in  1894  they  executed  a  deed  of  trust 
on  same  to  secure  the  pa}Tnent  of  certain  money  payable  to  the  de- 
fendants; that  default  was  made  in  the  payment  of  said  money  and 
the  trustee  advertised  and  sold  said  property  in  accordance  with  the 
terms  expressed  in  said  deed  of  trust.  That  plaintiffs  brought  suit 
No.  15,149  in  the  44th  Judicial  District  Court  to  enjoin  the  sale 
of  said  homestead  premises  under  said  deed  of  trust;  that  said  suit 
was  thereafter  transferred,  without  legal  order,  to  the  14th  Judicial 
District  Court,  which  court  was  without  jurisdiction,  where  a  judg- 
ment was  rendered  against  plaintiffs  and  an  order  of  sale  granted 
directing  the  sheriff  of  Dallas  County  to  sell  said  premises  to  satisfy 
said  debt,  "and  the  clerk  of  said  14th  District,  (H.  W.  Jones, 
who  kept  no  office  in  the  14th  Judicial  District  and  was  also  un- 
lawfully the  clerk  of  the  44th  District  Court)  issued  the  final  process, 
commanding  said  sheriff  to  sell  said  premises  under  aforesaid  order 
of  sale  and  to  place  defendants  in  possession  of  the  same;"  that 
said  process  was  void  for  want  of  jurisdiction  in  said  court;  that 
said  process  was  executed  by  said  sheriff;  that  the  rental  value  of 
said  premises  is  $70  per  month;  that  conceding  the  transfer  of  said 
cause  to  be  legal,  the  court  was  illegal  and  without  legal  existence, 
as  the  said  H.  W.  Jones,  the  then  pretended  and  acting  clerk  of 
this  court,  was  not  as  required  by  law  (art.  16,  sec.  14  of  the  Con- 
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stitution  of  Texas)  a  resident  citizen  of  the  44th  Judicial  District, 
he  residing  in  the  14th  Judicial  District.  That  said  sheriff's  deed 
is  void,  the  court  being  without  jurisdiction,  and  being  acknowledged 
before  H.  W.  Jones,  the  pretended  clerk,  as  there  is  no  such  office 
as  clerk  of  the  District  Court  of  Dallas  County,  etc.  That  he  is 
neither  the  clerk  of  the  14th  nor  the  44th  Judicial  District,  as 
the  Constitution  prohibits  the  holding  of  more  than  one  civil  office 
of  emolument  at  the  same  time. 

The  special  exceptions  to  the  petition  were,  in  effect,  that  the  alle- 
gations fail  to  show  that  any  exception  to  or  appeal  from  said  judg- 
ment was  taken ;  that  they  show  the  matters  herein  had  formerly  been 
adjudicated;  that  they  show  H.  W.  Jones  was  the  de  facto  clerk  of 
said  court.  We  think  the  petition  was  subject  to  the  special  de- 
murrers stated  and  the  court  did  not  err  in  sustaining  them. 

There  are  two  regularly  constituted  District  Courts  for  the  trans- 
action of  business  in  Dallas  County  that  have  concurrent  jurisdic- 
tion throughout  the  limits  of  said  county,  though  said  county  forms 
two  separate  judicial  districts.  The  creation  of  said  districts  by 
the  Legislature  has  been  held  by  our  Supreme  Court  to  be  legal  and 
not  unconstitutional.  Wheeler  v.  "Wheeler,  76  Texas,  489;  Lytle  v. 
Halfl,  75  Texas,  128. 

The  court  being  regularly  constituted  its  jurisdiction  does  not 
depend  on  the  title  of  the  clerk  to  his  office,  at  least  when  attacked 
in  a  collateral  proceeding  as  in  this  case.  Lopez  v.  State,  42  Texas. 
298.  H.  W.  Jones  was  acting  as  clerk,  which  made  him  de  facto 
clerk,  and  all  acts  done  by  him  in  that  capacity  were  legal  and  bind- 
ing, and  his  so  acting  in  no  way  impaired  the  jurisdiction  of  said 
District  Court. 

It  is  contended  that  said  Jones  was  holding  two  civil  offices  of 
emolument  at  the  same  time,  which  was  in  derogation  of  the  Con- 
stitution. Was  he  holding  two  such  offices?  Article  5,  section  9, 
provides,  'There  shall  be  a  clerk-  for  the  District  Court  of  each 
county  who  shall  be  elected,"  etc.,  and  further  provides  that,  "in 
case  of  vacancy  the  judge  of  the  District  Court  shall  have  power  to 
appoint  a  clerk,",  etc.  We  think  there  is  no  force  in  plaintiffs  in 
error's  contention.  One  clerk  for  the  District  Court  in  each  county 
is  provided  for  by  said  article  of  the  Constitution,  but  this  does  not 
expressly  or  impliedly  restrict  the  Legislature  from  imposing  upon 
the  one  district  clerk  of  a  county  the  duties  necessarily  incident  to 
two  District  Courts  in  Dallas  Countv. 

In  Lytle  v.  Halff,  supra,  this  question  was  discussed  by  Chief 
Justice  Stayton;  and  it  was  held  that  the  Act  of  the  Ijcgislature  hav- 
ing imposed  this  duty  on  the  clerk,  the  Act  was  valid.  And  it  seems 
from  this  holding  thai  where  two  or  more  districts  are  formed  out 
of  one  county,  so  the  clerk  resides  in  the  county,  he  can  perform 
the  duties  of  both  courts.  He  can  not  well  reside  in  both  districts, 
but  he  does  reside  in  Dallas  County,  and  the  two  districts  were 
formed  for  the  convenience  of  the  citizens  of  Dallas  County  and  in 
that  sense  he  comes  within  the  province  of  article  16,  section  14, 
of  the  Constitution,  which  requires  district  clerks  to  reside  in  their 
respective  bailiwicks  and  keep  their  offices  therein. 
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perfected  by  the  filing  and  approval  of  an  appeal  bond,  and  assign- 
ments of  error.     The  undisputed  facts  in  the  case  are  as  follows: 

The  town  of  Quitman  was  incorporated  by  a  Special  Act  of  the 
Legislature  on  the  28th  day  of  March,  1873;  said  town  organized 
under  said  Special  Act  of  incorporation,  and  elected  a  mayor  and 
other  oflScers  provided  for  in  the  Act  incorporating  said  town;  said 
incorporation  has  never  been  dissolved,  repealed,  annulled,  or  set  aside, 
but  has  elected  no  oflScers  for  about  thirty  years. 

Each  of  the  four  commissioners'  precincts  of  Wood  County,  Texas, 
center  in  the  court  house  at  Quitman,  and  divide  said  town,  includ- 
ing about  one-fourth  of  the  incorporated  limits  in  each  commissioners' 
precinct. 

On  the  15th  day  of  February,  1901,  the  Commissioners  Court  of 
Wood  County,  Texas,  ordered  an  election  to  be  held  in  justice  pre- 
cinct No.  7,  of  Wood  County,  Texas,  on  the  23d  day  of  March, 
1901,  to  determine  whether  or  not  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  said  justice  precinct.  Notice  of  said  elec- 
tion was  duly  posted,  as  required  by  law;  said  election  was  held,  and 
the  result  thereof,  which  was  in  favor  of  prohibition,  was  afterwards 
declared  and  published,  as  required  by  law.  In  March,  1903,  a  local 
option  election  was  held  for  the  entire  County  of  Wood,  said  elec- 
tion resulting  in  favor  of  prohibition.  In  1905,  another  election 
was  held  for  the  entire  county  of  Wood,  which  again  resulted  in 
favor  of  prohibition  for  the  entire  county.  On  the  31st  day  of  August, 
1907,  the  third  election  was  held  for  the  entire  county  of  Wood, 
which  election  resulted  against  prohibition,  and  the  result  of  which 
was  duly  declared  and  published,  as  required  by  law.  On  the  11th 
day  of  September,  1907,  the  Commissioners  Court  of  Wood  County, 
Texas,  ordered  an  election  to  be  held  on  the  28th  day  of  September, 
1907,  for  commissioners'  precinct  No.  2,  Wood  County,  Texas,  to 
determine  whether  or  not  the  sale  of  intoxicating  liquors  should  be 
prohibited  in  said  commissioners'  precinct;  this  election  resulted  in 
favor  of  prohibition. 

Commissioners'  precinct  No.  2  of  Wood  County,  Texas,  embraces 
all  of  justice  precincts  Nos.  2  and  7,  and  a  part  of  justice  precinct 
No.  1,  including  about  one-fourth  of  the  town  of  Quitman,  and  when 
said  election  was  ordered  and  held,  the  sale  of  intoxicating  liquors 
had  not  been  prohibited  in  justice  precinct  No.  1,  or  justice  pre- 
cinct No.  2  or  the  incorporated  town  of  Quitman,  and  all  that  por- 
tion of  justice  precinct  No.  1,  which  embraces  the  town  of  Quitman, 
and  all  of  justice  precinct  No.  2  is  what  is  known  as  "wet"  terri- 
tory, while  the  sale  of  intoxicating  liquors  had  been  prohibited  in 
justice  precinct  No.  7  by  the  election  held  on  the  23d  day  of  March, 
1901. 

This  is  a  contest  of  a  local  option  election  authorized  by  article 
3397  of  the  Revised  Statutes.  Such  a  contest  is  a  special  proceeding 
and  the  courts  are  limited  in  their  investigation  to  such  subjects 
as  are  specified  in  the  statute.  The  sole  questions  to  be  determined 
are,  whether  "the  election  was  illegally  or  fraudulently  conducted; 
or,  whether  by  the  action  or  want  of  action  on  the  part  of  the  oflfioers 
to  whom  was  entrusted  the  control  of  such  election,  such  a  number 
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of  legal  voters  were  denied  the  privilege  of  voting,  as,  had  they 
been  allowed  to  vote,  might  have  materially  changed  the  result;  or  if 
it  appears  from  the  evidence  that  such  irregularities  existed  as  to  render 
the  tnie  result  of  the  election  impossible  to  be  arrived  at,  or  very 
doubtful  of  ascertaining."  Rev.  Stats.,  art.  3397.  The  investigation 
is  restricted  to  the  things  done  on  the  day  of  election  in  casting  and 
receiving  of  ballots  from  the  voters,  counting  the  ballots  and  making 
returns  thereof.     Norman  v.  Thompson,  96  Texas,  250. 

Commissioners'  precinct  No.  2,  in  which  the  election  was  held,  was 
composed  of  all  of  the  justice  precincts  Nos.  2  and  7  of  Wood  County, 
and  a  part  of  justice  precinct  No.  1,  which  said  justice  precinct  No. 
1  meluded  a  part  of  the  incorporated  town  of  Quitman.  The  elec- 
tion resulted  in  said  justice  precinct  No.  2  in  a  majority  of  thirty- 
eight  votes  in  favor  of  prohibition,  and  in  justice  precinct  No.  3  in 
a  majority  of  eighty  votes  in  favor  of  prohibition,  and  in  that  por- 
tion of  precinct  No.  1  embraced  within  the  limits  of  commissioners' 
precinct  No.  2,  which  included  a  part  of  the  town  of  Quitman,  four- 
teen votes  in  all  were  cast,  seven  of  which  were  for  local  option  and 
aeven  against  it,  a  majority  in  the  entire  commissioners'  precinct 
of  one  hundred  and  eighteen  votes  in  favor  of  prohibition. 

The  contentions  raised  in  the  brief  of  appellants  are:  (1)  That 
the  Commissioners  Court  had  no  power  or  authority  to  order  an  elec- 
tion in  a  commissioners'  precinct,  because  the  same  is  not  such  a 
political  subdivision  of  the  county  as  is  contemplated  by  the  Con- 
stitution; (2)  that  the  Commissioners  Court  has  no  power  to  order 
a  local  option  election  for  a  commissioners'  precinct,  which  embraces 
t^o  or  more  justice  precincts,  unless  all  of  said  territory  occupied 
the  same  status — aU  must  be  "wet"  or  all  "dry;"  (3)  that  the 
Commissioners  Court  has  no  power  to  order  an  election  for  any  sub- 
division of  a  county  which  divides  a  city  or  town. 

There  is  no  contention  that  there  was  any  fraud  in  the  holding  of 
the  election,  that  is,  the  casting  of  the  ballots,  receiving  of  the  ballots 
from  the  voters,  counting  of  the  ballots  or  making  of  the  returns.  It 
is  clear  that  the  result  of  the  election  was  not  affected  by  the  votes 
cast  in  justice  precinct  No.  1,  which  included  a  part  of  the  town  of 
Quitman.  But  fourteen  votes  were  cast  therein  and  seven  of  those 
were  in  favor  of  local  option  and  seven  against  it.  It  does  not  appear 
from  the  evidence  that  the  election  was  illegally  or  fraudulently  con- 
ducted, or  that  any  legal  voter  desiring  to  vote  was  denied  the  right 
to  do  so,  or  that  such  irregularities  existed  as  to  render  the  true 
result  of  the  election  impossible  to  be  arrived  at,  or  of  doubtful  ascer- 
tainment. Such  being  the  state  of  the  record  there  was  no  ground 
for  the  contest. 

The  questions  raised  by  appellants'  cbntentions  relate  to  things 
not  done  on  the  day  of  election,  but  to  the  action  of  the  Com- 
missioners Court  in  ordering  the  election  in  this  particular  terri- 
tory. These  matters  are  not  a  ground  of  contest  under  the  statute 
and  we  are  not  authorized  to  consider  the  same.  These  conclusions 
are  supported  by  the  opinion  in  the  case  of  Norman  v.  Thompson, 
supra,  upon  which  they  are  based.     The  judgment  is  affirmed. 
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absent  witness  will  testify  as  stated  in  such  agreement  is  conclusive, 
and  may  be  introduced  upon  a  trial  of  the  case  subsequent  to  the 
trial  upon  which  it  was  first  introduced,  unless  it  appears  from  the 
terms  of  such  agreement  that  it  was  only  intended  to  be  used  upon  a 
particular  trial.  Lee  v.  Wharton,  11  Texas,  61;  Prestwood  v.  Watson, 
111  Ala.,  604;  s.  c,  20  So.,  600;  HoUey  v.  Young,  68  Me.,  215; 
8.  c.  29  Am.  Rep.,  40;  Greenleaf  on  Evidence,  sec.  186;  4  Wigmore 
on  Evidence,  sec.  25-93. 

It  having  been  shown  that  I.  C.  Stafford  was  acquainted  with  the 
property,  the  neighborhood  and  property  values  in  the  neighborhood, 
and  that  he  was  engaged  in  the  real  estate  business,  his  opinion  was 
competent  as  to  the  value  of  the  property  in  question.  Houston  &  T. 
C.  Ky.  Co.  v.  Knapp,  51  Texas,  592;  Ft.  Worth  &  D.  C.  By.  Co.  v. 
Hogsett,  67  Texas,  685;  Lewis  on  Em.  Dom.  sec.  437  (2d  ed.). 

Andrews,  Ball  &  Streetman,  for  appellee. — Where  an  agreement  is 
made  only  for  the  purpose  of  preventing  a  continuance  of  the  cause, 
and  it  is  not  contemplated  that  the  same  shall  be  used  upon  any 
subsequent  trial,  such  an  agreement  is  not  admissible  upon  such  sub- 
sequent hearing.  Imhoff  v.  Whittle,  84  S.  W.,  243;  Prestwood  v. 
Watson,  111  Ala.,  604,  20  So.,  600. 

A  party  against  whom  an  admission  is  offered,  is  entitled  to  show 
the  circumstances  under  which  such  agreement  is  made,  for  the  pur- 
pose of  affecting  the  weight  to  which  such  agreement  is  entitled  as 
evidence.  Bartley  v.  Comer,  13  Texas  Ct.  Rep.,  817;  St.  Louis,  etc. 
By.  Co.  V.  Hall,  15  Texas  Ct.  Bep.,  869. 

BEESE,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
of  the  County  Court  in  a  proceeding  to  condemn  for  the  use  of  ap- 
pellee certain  property  belonging  to  appellant.  Judgment  was  ren- 
dered upon  a  verdict  of  a  jury  condemning  the  property  and  award- 
ing appellant  $55,000  as  the  value  thereof.  Motions  for  new  trial 
were  filed  both  by  appellant  and  appellee  but  were  overruled  and 
notice  of  appeal  was  given  by  both  parties.  Appellant  perfected  his 
appeal  and  filed  assignments  of  error  in  the  lower  court  and  in  proper 
time  filed  the  record  on  appeal  and  his  briefs  in  this  court.  Ap- 
pellee did  not  perfect  its  appeal  but  has  filed  cross-assignments  of 
error,  which  are  urged  as  grounds  for  reversal  of  the  judgment  and 
which  are  incorporated  in  its  brief,  a  copy  of  which  was  filed  witli 
the  clerk  of  the  trial  court,  in  all  respects  in  conformity  with  rule 
101,  Bules  for  the  District  and  County  Courts. 

When  the  case  was  called  for  submission  appellant  by  written  mo- 
tion prayed  that  the  appeal  be  dismissed.  Appellee,  also  by  motion 
in  writing,  objects  to  the  dismissal  in  so  far  as  it  affects  its  right 
to  be  heard  upon  its  cross-assignments  of  error,  and  insists  that  the 
same  be  considered  notwithstanding  appellant's  motion  to  dismiss  his 
appeal. 

We  do  not  find  that  the  question  raised  has  ever  been  directly 
passed  upon  in  this  State.  While  the  right  to  file  cross-assignments 
of  error  is  not  given  by  statute,  it  has  been  always  recognized  in  our 
practice   and   is   expressly   recognized,   and   the   manner   in  which  it 
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slioulJ  be  done  prescribed,  by  the  rules  of  court  adopted  by  the  Su- 
preme Court.     (Rule  101  for  District  Courts.) 

In  the  case  of  Duren  v.  Houston  &  T.  C.  Ry.  Co.,  (86  Texas,  291), 
speakiug  of  the  case  of  St.  Louis,  A.  &  T.  Ry.  v.  Prather,  (75  Texas, 
53),  the  Supreme  Court  says:  "The  report  of  the  case  last  cited  does 
not  fully  disclose  its  history,  but  we  have  examined  the  record  and 
find  that  the  defendants  below  excepted  to  the  judgment  and  gave 
notice  of  appeal,  and  filed  an  appeal  bond  apd  assignments  of  error. 
The  plaintiff  excepted  to  the  judgment  and  failed  either  to  give 
notice  of  appeal  or  to  file  bond,  but  they  assigned  errors.  The  ap- 
pellants having  failed  to  file  a  brief  their  assignments  were  disre- 
garded. The  case  was  considered  on  the  cross-assignments  and  the 
judgment  was  reversed  in  favor  of  appellee.*' 

While  not  deciding  the  question  here  involved,  we  think  that  the** 
decision  recognized  the  right  of  the  appellee  to  be  heard  on  his 
'  croBS-assignments,  notwithstanding  the  abandonment  of  the  appeal  by 
the  appellaAt,  whether  such  abandonment  be  evidenced  tacitly,  by  a 
failure  to  prosecute  the  appeal,  or  by  an  express  renunciation  thereof 
by  a  motion  to  dismiss.  The  principle  is  the  same.  In  the  present 
case  the  appellee  has,  in  every  way  except  by  filing  an  appeal  bond 
and  itself  bringing  up  the  record,  a  wholly  unnecessary  proceeding 
in  view  of  the  act  of  appellant  in  doing  both,  manifested  a  lively 
dissatisfaction  with  tlie  judgment  and  a  desire  to  have  it  reversed.  It 
made  a  motion  for  a  new  trial,  and  upon  the  overruling  thereof,  gave 
notice  of  appeal  and  procured  an  order  allowing  twenty  days  to  file 
a  statement  of  facts,  and  has  filed  cross-assignments  of  error,  upon 
consideration  of  which  it  urges  that  the  judgment  be  reversed.  The 
record  being  here,  and  both  parties  in  court  we  can  see  no  sufficient 
reason  why  we  should  allow  appellant's  declaration,  as  embodied  in 
his  motion,  that  the  judgment  is  satisfactory  to  him,  to  prevent  a 
hearing  upon  the  cross-assignments.  It  seems  to  us  a  simple,  direct 
way  of  trying  out  the  issues,  fully  presented  by  the  record,  and  it  is 
in  harmony  with  the  practice  in  similar  cases  in  the  District  Court. 
(Duren  v.  Houston  &  T.  C.  Ry.  Co.,  86  Texas,  291 ;  St.  Louis,  A.  & 
T.  Ry.  Co.  V.  Prather,  75  Texas,  53;  Brown  v.  Hudson,  14  Texas 
Civ.  App.,  605.) 

It  is  not  pretended  that  the  cases  cited  decide  the  precise  question 
presented,  but  the  precise  question  was  presented  and  decided  in  the 
Supreme  Court  of  Indiana  in  Peder  v.  Field  (20  N.  E.,  129)  in  ac- 
cordance with  the  views  here  expressed.  The  facts  were  practically 
identical  with  those  in  the  present  case,  except  that  it  does  not  ap- 
pear that  appellee  in  that  case  had  been  as  active  as  in  this,  in  an 
endeavor  to  have  an  objectionable  judgment  corrected  in  the  trial 
court.  In  that  Stdte,  as  here,  the  right  to  file  cross-assignments  of 
error  on  appeal  was  not  provided  for  by  the  Code,  but  was  recognized 
by  the  practice  and  by  a  rule  of  court,  as  in  this  State.  It  was  held 
that  when  the  appellant  dismisses  his  appeal,  the  case  will  be  re- 
tained for  the  purpose  of  adjudicating  the  assignment  of  cross-errors, 
and  appellant  can  not  prevent  such  adjudication  by  a  dismissal  of 
the  appeal.  The  opinion  seems  to  us  to  be  well  considered,  and  to 
establish  the  correct  rule  in  such  cases. 
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A  majority  of  the  court  are  of  the  opinion  that  appellee  has  a 
right  to  have  its  cross-assignments  of  error  adjudicated^  notwithstand- 
ing the  motion  of  appellant  to  dismiss  his  appeal,  and  it  is  so 
ordered.  Chief  Justice  Pleasants  dissents  from  this  conclusion  and 
will  express  his  views  in  a  separate  opinion. 

This  is  an  appeal  originally  prosecuted  by  the  defendants^  W.  L 
Foley,  et  al.,  from  a  judgment  of  the  County  Court  of  Harris  County 
in  condemnation  proceedings  instituted  by  the  Houston  Belt  and 
Terminal  Railway  Company.  By  the  award  of  the  commissioners  the 
property  sought  to  be  condemned  was  valued  at  $64,000.  Opposition 
to  this  award  was  filed  by  both  parties,  which  came  on  to  be  heard 
in  the  County  Court  before  a  jury,  which  resulted  in  a  verdict  and 
judgment  for  Foley,  et  al.,  for  $55,000,  as  the  value  of  the  property. 
"  Both  parties  filed  motions  for  a  new  trial,  which  were  overruled, 
and  both  parties  thereupon  gave  notice  of  appeal.  Foley,  et  al, 
perfected  their  appeal  by  giving  bond  and  brought  the  case  to  this 
court. 

At  a  former  day  of  this  term  appellants,  Foley,  et  al.,  moved 
the  court  to  dismiss  the  appeal.  To  this  dismissal,  in  so  far  as  it 
might  affect  its  right  to  be  heard  on  cross-assignments  of  error  filed 
by  it,  appellee  objected.  In  passing  upon  this  matter  this  court  dis- 
missed the  appeal  as  to  appellants,  but  retained  the  case  for  a  de- 
termination of  appellee's  cross-assignments,  Chief  Justice  Pleasants 
dissenting  from  the  majority  on  the  ground  that  the  dismissal  of 
the  appeal  on  motion  by  appellants  carried  with  it  the  whole  case, 
and  deprived  this  court  of  further  jurisdiction,  to  which  conclusion 
he  adheres.  The  case  is  now  before  us  in  accordance  with  the  opinion 
of  the  majority  of  the  court,  upon  appellee's  cross-assignments  of 
error. 

By  its  first  cross-assignment  appellee  assails  the  action  of  the  court 
in  admitting  in  evidence  over  its  objection  the  following  agreement 
of  counsel   properly   signed   as  to   the   testimony  of   I.   C.    Stafford: 

"It  is  agreed  by  and  between  the  parties  to  this  suit,  that  the  wit- 
ness, I.  C.  Stafford,  a  real  estate  agent  in  the  city  of  Houston,  if 
present,  would  testify  that  the  property  of  W.  L.  Foley  and  other 
defendants  in  this  suit,  on  the  corner  of  Jackson  Street  and  Texas 
Avenue,  including  improvements  and  everything,  is  worth  the  sum 
of  $70,000;  said  property  being  the  property  involved  in  this  suit." 

In  connection  with  its  objection  to  this  evidence  appellee  offered 
evidence  to  the  court,  being  the  testimony  of  J.  M.  Lewis,  one  of 
its  attorneys,  that  the  agreement  was  made  and  entered  into  at  the 
hearing  before  the  commissioners,  when  appellants  sought  a  continu- 
ance of  the  cause  on  account  of  the  absence  of  the  witness,  and  was 
only  intended  to  serve  the  purpose  of  that  trial ;  that  afterwards  and 
when  the  appeal  was  taken  appellants  prepared  interrogatories  to  said 
witness,  which  were  crossed  by  appellee,  and  commission  was  issued 
thereon  and  placed  in  the  hands  of  a  notary.  It  appears  that  the 
death  of  Stafford  prevented  the  taking  of  his  deposition.  The  matter 
of  the  agreement  was  afterwards  mentioned  to  appellee's  counsel,  but 
he  refused  to  agree  that  it  might  be  used  upon  the  trial  before  the 
County  Court.     The  assignment  is  as  follows: 
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"The  court  erred  in  the  trial  of  said  case  in  admitting  in  evidence 
a  certain  agreement  concerning  the  testimony  of  I.  C.  Stafford,  be- 
cause it  appeared  from  the  evidence  introduced  in  connection  with 
said  agreement,  that  the  same  was  made  only  for  the  purpose  of  pre- 
venting the  continuance  of  the  case  before  the  commissioners,  and 
was  not  made  for  the  purpose  of  being  used  upon  any  other  trial  of 
said  cause,  as  more  fully  appears  from  plaintiff's  bill  of  exceptions 
contained  in  pages  95  to  97,  of  the  record  of  this  cause." 

After  the  objection  was  overruled  appellee  offered  again  to  in- 
troduce before  the  jury,  to  be  taken  by  them  with  the  written  agrees- 
ment  as  to  the  testimony  of  Stafford,  the  testimony  of  Lewis  there- 
tofore offered  to  the  court  upon  the  question  of  the  admissibility  of 
the  document  in  regard  to  the  circumstances  under  which  the  agree- 
ment had  been  made,  to  which  testimony  appellants  objected,  and 
to  which  ruling  appellee  excepted. 

The  bill  of  exceptions  referred  to  in  the  assignment  of  error  as 
contained  on  pages  95  to  97  of  its  brief  and  copied  as  a  part  of 
the  statement  under  the  assignment,  refers  solely,  as  ground  of  the 
exception,  to  the  action  of  the  court  in  refusing  to  allow  the  testi- 
mony of  Lewis  to  the  jury.  The  action  of  the  court  in  admitting 
the  document  in  evidence  and  appellee's  objection  thereto  are  recited 
in  the  bill,  but  it  is  not  stated  that  any  exception  was  taken  to 
such  ruling.  On  the  contrary,  it  is  specifically  stated  that,  "to  the 
ruling  of  the  court  in  refusing  to  admit  the  testimony  of  said  J. 
W.  Lewis  before  the  jury  and  in  instructing  the  jury  not  to  con- 
sider the  same  the  plaintiff  then  and  there  in  open  court  at  the 
time  excepted,  etc."  So  it  will  be  seen  that  the  bill  of  exceptions 
affords  no  support  to  the  assignment  which,  for  that  reason,  must 
be  overruled. 

By  the  second  cross-assignment  the  objection  is  presented  that  the 
court  erred  in  admitting  in  evidence  the  agreement  referred  to  con- 
cerning the  testimony  of  I.  C.  Stafford,  on  the  grounds  that  the 
testimony  purported  to  give  the  value  of  the  entire  property  and 
that  there  was  no  evidence  to  show  that  Stafford  was  qualified  to 
testify  as  to  the  value  of  the  improvements  upon  said  property.  The 
bill  of  exceptions  shows  that  objection  was  made  that  it  was  not 
shown  that  the  witness  was  qualified  to  testify  to  the  value  of  the 
property  generally.  To  meet  this  objection  appellant  proved  by  a 
witness  that  Stafford,  in  the  knowledge  of  the  witness,  had  been 
living  in  Houston  since  1897  or  1898,  engaged  in  the  real  estate 
business.  The  trial  was  in  1907.  The  witness  further  testified 
that  his  understanding  was  that  the  witness  Stafford  had  lived  in 
Houston,  on  Texas  Avenue  and  Emanuel  Street,  just  beyond  the 
Foley  property,  since  1860  up  to  a  year  or  two  before  his  death; 
that  he  was  about  seventy  years  old  when  he  died  in  1906.  The 
witness  further  testified  to  his  having  had  several  transactions  with 
Stafford  and  that  he  knew  the  market  value  of  property  in  that  neigh- 
borhood. 

It  is  not  objected  in  this  assignment  that  Stafford  was  not  shown 
to  haye  had  sufficient  knowledge  of  the  value  of  the  real  estate, 
separate  from   the   improvements.     We  think  that  the   proof   of  his 
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long  residence  near  the  property,  together  with  the  fact  that  he  had 
been  engaged  in  the  real  estate  business,  that  is,  in  negotiating  sales 
and  purchases  of  real  estate,  the  prosecution  of  which  business  nec- 
essarily required  a  peculiar  and  expert  knowledge  of  the  values  of 
improved  real  estate* in  the  city  in  which  he  prosecuted  his  business, 
qualified  him  to  testify  as  to  the  value  of  the  entire  property.  The 
property  was  to  be  valued  as  a  whole  and  the  appellant  had  a  right  to 
show  its  value  as  a  whole.  This  might  be  done  either  by  the  testi- 
mony of  the  value  of  the  lots  in  their  improved  condition,  or  by  the 
value  of  the  naked  lots,  and  added  thereto  the  value,  cost,  etc.,  of 
the  improvements.  The  court  did  not  err  in  holding  the  witness  quali- 
fied to  testify  as  to  the  value  of  the  property.  (1  Wigmore  on 
Ev.,  sec.  714.)     The  assignment  is  overruled. 

The  third  cross-assignment  of  error  complains  of  the  ruling  of 
the  court  in  refusing  to  allow  the  witness  Lewis,  attorney  for  ap- 
pellee, to  testify  before  the  jury  as  to  the  circumstances  under  which 
the  agreement  had  been  made  with  counsel  for  appellants  concerning 
the  testimony  of  Stafford.  This  testimony  was  first  introduced  be- 
fore the  court  in  support  of  appellee's  objection  to  the  admissibility 
of  the  evidence.  Its  purport  has  been  stated.  This  testimony  could 
not,  in  any  proper  way,  affect  the  jury's  estimate  of  the  credibility 
of  the  witness  or  the  weight  to  be  attached  to  his  statements  as  to 
the  value  of  the  property.  It  might  with  as  much  propriety  be  argued, 
when  this  evidence  was  introduced  before  the  commissioners,  for 
which  purpose  only  appellee  contends  it  was  made,  that  it  should 
have  been  allowed  then  to  introduce  before  the  commissioners  this 
evidence  to  show  that  the  agreement  had  been  made  to  prevent  a 
continuance,  as  affecting  the  weight  to  be  attached  to  it.  The  cases 
cited  in  appellee's  brief  have  no  application.  The  assignment  is  over- 
ruled. 

The  fourth  cross-assignment  complains  that  the  amount  awarded  by 
the  jury  as  the  value  of  the  property  is  grossly  excessive,  against  the 
overwhelming  weight  and  preponderance  of  the  evidence,  and  was  the 
result   of   passion,   prejudice  or   some   other   improper   consideration. 

The  assignment  recognizes  the  rule  that  this  court  would  not  be 
authorized  to  set  aside  the  verdict  solely  upon  the  ground  that  it  is 
against  the  weight  and  preponderance  of  the  evidence,  as  it  might 
,appear  to  us.  The  improvements  consisted  of  a  residence,  a  cottage 
and  an  automobile  house.  Five  witnesses  testified  for  appellant  as 
to  their  value,  the  highest  value  being,  for  the  residence,  $21,550, 
and  the  lowest,  $17,875.59;  for  the  cottage,  $10,890.51  and  $8,000; 
and  for  the  automobile  house,  $1,405.50  and  $1,312.25.  The  com- 
bined highest  values  are  $33,845  and  the  combined  lowest  values 
are  $27,187.  None  of  appellee's  witnesses  valued  the  cottage  or 
automobile  house,  but  three  of  them  testified  to  the  value  of  the  resi- 
dence that  they  would  be  willing  to  take  a  contract  and  give  bond 
to  rebuild  it  at  certain  figures,  the  highest  being  $13,395  and  the 
lowest,  $10,973.  It  is,  however,  in  the  value  of  the  lots  that  the* 
widest  discrepancy  is  shown.  Three  witnesses  for  appellants  sub- 
stantially agreed  in  their  valuation  of  the  naked  lots  at  $40,000.  Six- 
teen witnesses  for  appellee  substantially  agreed  in  their  valuation  of 


190S,]  Peoples  v.  Evans.  225 

the  naked  lots  at  $15,000.  One  witness  for  appellee  valued  the 
entire  property  at  $30,000  and  I.  C.  Stafford,  whose  testimony  has 
been  referred  to,  at  $70,000. 

In  this  state  of  the  record  we  can  not  say  that  the  verdict  of 
the  jury  valuing  the  property  at  $55,000  is  so  grossly  excessive  as 
to  indicate  that  it  was  not  the  result  of  a  fair,  honest  and  impartial 
consideration  of  the  entire  evidence.  While  it  was  largely  in  excess 
of  the  value  as  shown  by  the  witnesses  for  appellee,  it  was  also  largely 
less  than  the  value  as  shown  by  appellant's  witnesses.  The  mere 
excess  in  the  number  of  appellee's  witnesses  can  not  control.  The 
fourth  assignment  is  overruled.  Finding  no  error  in  the  record,  the 
judgment  is  affirmed. 

Affirmed. 

DISSENTING  OPINION. 

PLEASANTS,  Chief  Justice. — I  can  not  agree  with  my  associates 
in  the  holding  that  appellee  has  any  appeal  pending  in  this  court 
which  it  can  require  the  court  to  hear  and  determine,  and  in  com- 
pliance with  the  requirements  of  the  statute  I  file  this  statement  of 
the  ground  of  my  dissent. 

The  rule  which  gives  the  appellee  the  right  to  file  cross-assignments 
and  have  the  questions  thereby  presented  decided  upon  the  hearing 
of  the  appellant's  case  does  not,  in  my  opinion,  confer  upon  it  any 
right  to  have  its  cross-assignments  considered  after  the  applsllant  has 
dismissed  his  appeal.  The  rule  allowing  cross-assignments  to  be  pre- 
sented was  not  intended  to  supersede  the  statutory  requirement  that 
an  appeal  caa  only  be  perfected  and  the  jurisdiction  of  this  court 
invoked  by  the  filing  of  an  appeal  bond,  or  an  affidavit  in  lieu  thereof 
showing  the  inability  of  the  party  appealing  to  give  such  bond  or 
pay  the  cost  of  the  appeal.  If  the  appellant  in  this  case  had  failed 
to  file  the  record  I  think  it  clear  that  the  appellee  would  not  be 
permitted  to  file  the  same  and  prosecute  an  appeal  on  its  cross-assign- 
ments, and  I  do  not  see  that  the  fact  that  the  record  was  filed  here 
gives  appellee  the  right  to  prosecute  an  appeal  from  the  judgment, 
it  having  filed  no  appeal  bond  in  the  court  below. 


B.  P.  Peoples  et  al.  v.  Pannib  Evans  et  al. 

Decided  April  14,  June  24,  1908. 

Id— Appeal — ^Briefs. 

An  appeal  will  not  be  dismissed  for  failure  .of  appellant  to  file  briefs  within 
the  time  required  where  appellee  cannot  be  prejudiced  by  the  delay,  as  where 
the  case  cannot  be  reached  for  submission  at  that  term  of  the  court. 

9. — Statement  of  Facts. 

An  appeal  will  not  be  dismissed  because  the  original  statement  of  facts  is 
not  sent  up  with  the  record,  as  required  by  the  Act  of  May  25,  1907,  but  is 
copied  in  the  transcript,  where,  in  answer  to  the  motion  to  dismiss,  the  original 
statement  is  filed  within  the  time  permitted  for  filing  the  transcript. 

Vol.  L.  Civil— 16. 
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8. — Same. 

A  statement  of  facts  not  in  narrative  form,  as  required  by  the  statute,  but 
largely  in  the  form  of  question  and  answer,  will  be  struck  out  on  motion. 

ON  MOTION  FOB  BEHEABING. 

4.~— Same* 

A  statement  of  facts  prepared  from  stenographer's  notes  under  the  Act  of 
May  25,  1907,  must  comply  with  that  law,  whether  the  court  from  which  the 
appeal  is  taken  has  or  has  not  an  official  stenographer. 

5. — Same. 

A  statement  of  facts  prepared  under  the  Act  of  May  26,  1007,  is  required 
to  be  in  narrative  form,  and  all  laws  permitting  the  evidence  to  be  given  by 
question  and  answer  are  repealed  by  that  Act.  This  law  cannot  be  departed 
from  for  the  purpose  of  emphasizing  certain  testimony  or  showing  the  bias  of 
the  witness. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

The  opinions  published  were  delivered  upon  motions  by  appellee 
to  dismiss  the  appeal  and  to  strike  out  the  statement  of  facts^  and 
upon  appellant's  motion  for  a  rehearing  upon  the  ruling  striking  out 
the  statement.  Behearing  having  been  denied,  the  appeal  was  dis- 
missed by  agreement  on  November  25,  1908. 

Etheridge  &  McCormich  and  Freeman  &  Morrison,  (for  appellees) 
in  support  of  motions. — The  purported  statement  of  facts  was  pre- 
pared by  appellants*  counsel  and  agreed  to  by  appellees*  counsel,  and 
it  is  not  a  case  even  in  which  the  parties  disagreed  and  the  duty  of 
preparing  the  statement  of  facts  devolved  upon  the  judge,  but  it  is 
a  case  wherein  the  parties  have  seen  fit  to  deliberately  ignore  the 
positive  requirements  of  the  statute  and  to  proceed  in  palpable  and 
flagrant  disregard  of  its  mandatory  provisions.  Act  of  May  25,  1907, 
Laws,  30th  Leg.,  509;  Rule  78,  Supreme  Court,  94  Texas,  678; 
Caswell  v.  Hopson,  43  S.  W.,  547;  Brown  v.  Vizcaya,  54  S.  W.,  636; 
Wentworth  v.  King,  49  S.  W.,  696;  Texas  Central  R.  Co.  v.  Planary, 
45  S.  W.,  214;  Juergens  v.  M.,  K.  &  T.  Ry.  Co.,  16  Texas  Civ. 
App.,  452;  Opperman  v.  Petri,  107  S.  W.,  1142. 

3f.  J.  Moore,  W.  T,  Hefley  and  Henderson  &  Lockett  (for  appel- 
lants) contra. — Said  statement  is  and  was  prepared  in  substantial 
compliance  with  the  requirements  of  law  and  the  rules  of  court 
governing  the  same,  in  that  the  said  statement,  which  covers  and 
includes  about  seventy  pages  in  the  transcript,  is  almost  entirely  in 
condensed  narrative  form,  and  those  portions  thereof  in  which  the 
testimony  is  given  in  the  form  of  question  and  answer  are  compara- 
tively brief;  and  such  form  of  statement  was  necessary  in  order  to 
elucidate  the  fact  or  question  involved,  to  show  the  character  of  said 
testimony  as  bearing  upon  appellant's  contention  touching  the  com- 
petency, relevancy,  materiality  and  credibility  of  said  testimony.  Court 
of  Civil  Appeals  Rule  53;  District  and  County  Court  Rules,  72-78; 
McManus  v.  Wallis,  52  Texas,  540;  Oriental  Co.  v.  Barclay,  93  Texas, 
425,  428-430;  Williams  v.  House,  45  S.  W.,  960-1;  Houston  &  T. 
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C.  By.  Co.  V.  Williams,  31  S.  W.,  559;  Eikel  v.  Randolph,  C  Texas 
Civ.  App.,  423. 

FISHER,  Chief  Justice. — ^We  overrule  the  motion  to  dismiss  the 
appeal.  It  appears  from  the  condition  of  the  docket  that  this  case 
will  not  be  reached  during  the  present  term  of  the  court;  and,  in 
keeping  with  a  ruling  heretofore  made,  we  do  not  think  the  failure  to 
file  the  briefs  in  the  court  below  within  the  time  required  by  the 
statute  will  result  in  any  prejudice  to  the  rights  of  the  appellees.  We 
have  heretofore  held  that  that  provision  of  the  statute  requiring 
briefs  to  be  filed  within  a  certain  time  is  only  to  be  rigidly  enforced 
when  it  appears  that  the  appellee  will  be  injured  on  account  of  the 
failure  to  file  the  briefs  within  the  time  required.  As  the  case  will 
not  be  reached  during  the  present  sitting  of  the  Court,  it  is  clear 
that  the  appellants  will  have  ample  time  to  file  briefs  if  done  within 
a  reasonable  time,  which  is  hereby  accorded  them,  and  if  so  done 
the  appellees  will  have  plenty  of  time  to  reply  before  this  cause  can 
possibly  be  submitted.  Therefore,  the  motion  to  dismiss  for  failure 
to  comply  with  the  rule  to  file  briefs  in  the  court  below,  will  be 
overruled. 

We  also  overrule  that  ground  of  the  motion  to  dismiss  for  failure 
to  send  up  the  original  statement  of  facts.  The  transcript  does 
contain,  as  stated  by  appellees,  a  copy  of  the  statement  of  facts,  and 
there  did  not  accompany  the  record  on  the  day  that  the  transcript  was 
filed  in  this  court  the  original  statement  of  facts,  as  required  by 
the  Act  of  May  25,  1907,  on  page  59  of  the  Session  Laws  for  that 
year;  but  in  reply  to  the  motion  to  dismiss  on  this  ground,  the  ap- 
pellants have  filed  in  this  court  the  original  statement  of  facts,  which 
filing  was  within  the  time  required  by  law  for  filing  the  original 
transcript  in  this  court.  We  regard  this  as  an  answer  to  this  ground 
of  the  motion  to  dismiss. 

But  we  sustaiil  appellees'  motion  to  strike  out  the  statement  of 
facts  on  the  ground  that  it  was  not  prepared  in  accordance  with 
the  present  law  upon  that  subject.  Most  of  the  statement  of  facts 
embraces  questions  and  answers,  and  was  prepared  subsequent  to  the 
time  that  the  last  Legislature  amended  the  law  relating  to  the  prep- 
aration of  statements  of  facts.  There  is  some  evidence  which  seems 
to  be  in  narrative  form,  as  required  by  the  present  law,  but  we 
can  not  dissociate  it  from  the  other  evidence  in  the  record  that  is 
in  response  to  questions  asked  and  which  is  in  the  nature  of  answers 
thereto.  Opperman  v,  Petri,  107  S.  W.,  1142.  A  correct  solution 
of  the  questions  raised  by  the  facts  can  not  well  be  determined  unless 
we  consider  all  the  evidence  stated  in  the  record  bearing  upon  the 
question  in  issue,  and,  as  most  of  this  evidence  is  in  the  objectionable 
form  alluded  to,  we  have  thought  it  proper  to  strike  out  the  entire 
statement  of  facts. 

Therefore  the  motion  will  be  granted  as  to  striking  out  the  state- 
ment of  facts,  and  will  be  overruled  as  to  dismissing  the  appeal. 
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OPINION   ON  REHEARINQ. 

At  a  previous  day  of  this  term  we,  upon  motion  of  appellee,  struck 
from  the  record  the  statement  of  facts,  and  the  reasons  therefore 
were  given  in  the  opinion  handed  down  in  disposing  of  the  motion. 
Upon  rehearing,  we  are  asked  to  set  aside  our  former  order  for  the 
reasons,  substantially : 

1st.  Because  the  present  law  upon  the  subject  of  preparing  a 
statement  of  facts  only  applies  to  those  courts  where  there  is  an 
official  stenographer,  and  as  the  court  that  decided  this  case  has  no 
official  stenographer,  the  act  of  the  last  Legislature  has  no  applica- 
tion. 

2d.  That  the  present  act  does  not  repeal  the  former  laws  upon 
the  subject  of  preparing  a  statement  of  facts  except  when  it  con- 
flicts with  former  laws  relating  to  the  preparation  of  a  statement 
of  facts  by  an  official  stenographer,  and  that  it  did  not  repeal  or 
disturb  art.  1379,  Eevised  Statutes.  Mcllwaine's  Ann.  Pocket  Dig. 
p.  256. 

3d.  That  under  an  application  of  a  principle  of  fairness  and 
justice,  and  the  rules  of  the  Supreme  Court,  the  statement  of  facts 
should  not  be  stricken  out  unless  there  was  a  wilful  or  flagrant  vio- 
lation of  the  law,  and  that  if  the  law  does  require  the  statement  to 
be  prepared  in  narrative  form,  the  giving  the  questions  and  answers 
of  the  witnesses  in  preparing  the  statement  is  not  a  violation  of 
the  statute  if  the  object  and  purpose  was  to  give  to  the  testimony 
of  witnesses  some  peculiar  force,  or  as  illustrating  their  bias  or  pre- 
judice, or  as  having  some  bearing  or  weight  in  determining  their 
credibility.  These  are  the  principal  views  advanced  in  argument  of 
the  motion  for  rehearing,  why  we  should  recede  from  our  former 
ruling. 

In  disposing  of  the  flrst  question  it  is  well  to  say  that  it  is  ap- 
parent and  a  fact  not  denied,  that  the  statement  of  facts  sent  up  in 
this  case  as  a  part  of  the  record  was  prepared  after  the  present 
law  went  into  effect,  and  was  apparently  prepared  in  an  attempt  to 
comply  with  that  law,  and  was  prepared  and  made  up  from  the 
stenographer's  notes.  The  recent  case  of  Garrison  v.  Richards,  107 
S.  W.,  861,  disposes  of  the  first  question.  It  is  there  held  that 
the  present  and  most  recent  law  upon  the  subject,  the  Act  of  the 
30th  Legislature,  509,  Session  Laws,  applies  to  appeals  from  all 
courts,  whether  they  do  or  do  not  have  an  official  stenographer. 

In  disposing  of  the  second  question  we  express  the  opinion,  which 
is  in  effect  substantially  in  accord  with  the  views  of  the  court  in 
Garrison  v.  Richards  and  of  this  court  in  Opperman  v.  Petri,  107  S. 
W.,  1141,  that  any  former  law  that  permitted  a  statement  of  facts 
to  include  questions  and  answers  of  witnesses,  and  not  prepared  so 
as  to  give  the  evidence  in  narrative  form,  was  repealed  by  the  present 
law  upon  the  subject,  which  was  enacted  by  the  30th  Legislature 
above  referred  to.         • 

If  the  present  and  recent  statute  heretofore  referred  to  is  to  be 
given  its  proper  application,  and  is  to  be  construed  as  determined  by 
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this  court  in  Opperman  v.  Petri,  then  there  exists  little  difficulty  in 
disposing  of  the  third  question. 

We  are  not  concerned  with  the  question  whether  there  has  been 
or  not  a  wilful  breach  of  the  law  in  preparing  a  statement  of  facts, 
and  will  not  inquire  into  the  motive  or  intention  of  the  party  who 
prepared  it,  for  we  are  only  concerned  with  the  question  whether  or 
not  there  was  a  substantial  breach  of  the  law.  Nor  will  the  sug- 
gestion that  the  statement  was  prepared  embracing  questions  and 
answers  as  to  substantial  matters,  so  as  to  emphasize  the  testimony 
on  given  points  for  the  purpose  of  affecting  the  credibility  of  the  wit- 
nesses, take  root  in  this  court,  for  if  such  a  reason  was  once  admitted 
for  the  purpose  of  evading  the  requirement  that  the  statement  should 
be  in  narrative  form,  it  would  virtually  destroy  the  effect  and  pur- 
pose of  the  law.  If  that  could  justify  a  statement  of  the  facts  as 
to  the  evidence  of  one  witness,  it  would  as  to  all,  and  could  readily 
operate  as  an  excuse  in  all  cases  where  the  evidence  introduced  upon 
the  trial  consists  of  the  testimony  of  witnesses.  It  is  apparent  from 
the  evidence  which  was  brought  out  by  questions  and  answers,  as 
shown  by  the  statement  of  facts,  that  there  was  a  substantial  breach  of 
the  statute  that  required  the  statement  to  be  in  narrative  form.  If 
the  statute  prohibits  the  incorporation  in  the  statement  of  facts  of 
questions  and  answers,  it  would  be  a  flagrant  violation  of  the  law 
to  permit  the  party  who  prepares  the  statement  to  incorporate  a 
substantial  and  material  part  of  the  evidence  of  witnesses  in  the 
form  as  actually  gi\en  at  the  trial,  embracing  the  questions  and 
answers  thereto.  Much  of  the  statement  of  facts  is  prepared  in  that 
way.  There  are  material  parts  of  the  testimony  of  several  of  the 
witnesses  given  by  question  and  answer,  and  all  of  the  evidence  of 
one  of  the  most  important  witnesses  for  appellee,  and  which  is  of 
the  most  material  character,  and  occupies  a  number  of  pages  of  the 
record,  is  given  by  questions  and  answers. 

We  might  admit,  for  the  purpose  of  disposing  of  this  case,  that 
questions  and  answers  embraced  in  the  statement  of  facts  as  to  minor 
or  unimportant  matters,  or  that  if  such  questions  and  answers  were 
only  a  few  and  occupied  a  small  and  insignificant  part  of  the  record, 
there  would  not  be  such  a  violation  of  the  law  as  would  justify  strik- 
ing out  the  statement.  But  that  rule  should  not  be  applied  in  this 
instance,  because  the  breach  of  the  law  was  substantial. 

We  are  not  in  favor  of  the  suggestion  that  we  should  or  could 
exercise  the  authority  to  strike  out  the  objectionable  part  and  leave 
that  part  in  narrative  form  intact.  Such  authority  might  be  exer- 
cised in  a  case  where  no  injustice  would  result;  but  in  this  instance, 
if  such  a  rule  was  applied,  there  would  follow  the  result  of  striking 
out  very  material  evidence,  upon  which  rests  a  verdict  and  judgment 
in  favor  of  appellee,  a  party  who  is  not  presumed  to  be  the  one  in 
fault  in  preparing  the  statement  of  facts  in  a  way  not  in  compliance 
with  the  law. 

Motion  overruled. 
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H.  M.  Spalding  et  al.  v.  A.  D.  Aldridge  bt  al. 

Decided  April  15,  1908. 

1. — ^Trial  by  Court — Conolaiioni. 

Where  the  judge  trying  the  case  filed  no  conclusions  of  fact,  the  judgment, 
in  the  absence  of  error  in  the  trial,  must  be  sustained  if  there  is  testimony  in 
the  record  supporting  any  theory  which  will  authorize  the  judgment. 

2. — ^Aulgnment  for  CoUection — Judgment. 

In  an  action  to  subject  property  of  defendant  to  a  judgment  recovered  against 
him  by  plaintiff  on  a  claim  assigned  to  him  by  another,  a  defense  is  established 
by  proof  that  the  assignment  was  for  collection  only,  and  that  the  heirs  of  as- 
signor, the  real  owner  of  the  judgment,  have  transferred  their  interest  to  de- 
fendant. 

8. — ^Evidenoe— Harmless  Error. 

Errors  in  the  rulings  on  the  admission  of  evidence  become  harmless  on  ap- 
peal where  the  judgment  must  be  sustained  upon  an  issue  not  involved  in  such 
rulings. 

4. — Judgment — Harmless  Error. 

An  appellant  cannot  complain  of  rulings  not  affecting  the  judgment  with 
respect  to  the  rights  claimed  by  him. 

Error  from  the  District  Court  of  Dallas  Couoty,  44th  District. 
Tried  below  before  Hon.  Richard  Morgan. 

W.  P,  Ellison,  for  plaintiff  in  error. 

"ir.  J.  Moroney,  for  defendant  in  error. 

KEY,  Associate  Justice. — The  record  in  this  case  shows  that  at 
different  times  there  were  three  chartered  corporations  in  this  State, 
known  as  the  Texas  Trunk  Railway  Company.  When  the  second  was 
organized  the  first  was  dissolved,  and  when  the  third  was  organized, 
the  second  was  dissolved.  The. last  corporation  went  into  the  hands 
of  a  Federal  Court  receiver,  and  it  seems  that  after  the  receivership 
was  closed  certain  property  was  discovered  belonging  to  the  corpora- 
tion, and  this  suit  involves  the  ris^ht  of  certain  parties  to  that  prop- 
erty. IT.  M.  Spaldin*^,  as  plaintiff,  instituted  the  suit,  alleging  that 
ho  was  a  creditor  of  the  Texas  Trunk  Railway  Company,  and  entitled 
to  an  interest  in  the  property  or  to  have  it  applied  pro  rata  to  the 
payment  of  his  debt. 

Several  of  Spalding's  creditors  intervened,  alleging  that  they  had 
acquired  or  were  entitled  to  his  interest  in  the  property.  D.  A. 
Robinson  also  alleged  that  he  was  a  creditor  of  the  Texas  Trunk 
Railway  Company,  and  entitled  to  the  same  relief  as  claimed  by 
Spalding.  A.  W.  Nowlin  intervened,  and  claimed  an  interest  in  the 
claim  asserted  hy  D.  A.  Robinson. 

In  addition  to  exceptions  and  a  general  denial,  the  defendants 
filed  a  voluminous  special  answer,  the  terms  of  which  need  not  be 
stated,  as  the  assignments  of  error  do  not  raise  any  question  of  plead- 
ings. 
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There  was  a  non-jury  trial  which  resulted  in  a  judgment  against 
Spalding  and  the  other  litigants  claiming  under  him,  and  in  favor 
of  D.  A.  Robinson  and  intervener  A.  W.  Nowlin  for  Robinson's  dis- 
tributive share  of  the  proceeds  of  the  property. 

Spalding,  the  plaintiff,  and  those  claiming  under  him,  and  D.  A. 
Robinson  and  A.  W.  Nowlin,  claiming  under  ftobinson,  have  brought 
the  case  to  this  court  by  writ  of  error. 

The  trial  judge  filed  no  conclusions  of  fact,  and  therefore  the 
judgment  must  be  sustained  if  there  is  testimony  in  the  record  which 
will  support  any  theory  which  will  authorize  the  judgment,  and  if 
no  error  was  committed  during  the  progress  of  the  trial. 

It  was  shown  that  one  Malcolm  Henderson  assigned  a  debt  owing 
to  him  by  the  Texas  Trunk  Railway  Company  to  the  plaintiff  Spald- 
ing, which  debt  Spalding  sued. upon  and  reduced  to  judgment.  The 
defendants  alleged  that  the  debt  referred  to  was  transferred  to  Spald- 
ing for  collection  only,  and  that  the  judgment  obtained  thereon  by 
Spalding  was  in  fact  the  property  of  Henderson.  They  also  alleged 
and  proved  that  Henderson  was  dead,  and  that  his  heirs  had  con- 
veyed the  property  to  the  defendants. 

It  is  contended  on  behalf  of  the  defendants  in  error,  and  we  sus- 
tain that  contention,  that  evidence  was  heard  which  supports  a  find- 
ing to  the  effect  that  the  judgment  relied  on  by  Spalding  and  those 
claiming  under  him,  was  never  his  property  but  belonged  to  Malcolm 
Henderson.  This  being  the  case,  and  the  defendants  having  acquired 
Henderson's  interest  from  his  heirs,  it  is  unnecessary  to  pass  upon 
many  of  the  questions  presented  in  plaintiffs  in  error's  brief. 

There  are  only  three  assignments  relating  to  the  action  of  the  court 
in  reference  to  the  admission  of  testimony.  These  complain  because 
certain  testimony  was  admitted.  The  testimony  complained  of  re- 
lated to  another  issue  in  the  case,  and  evidently  was  not  considered 
by  the  court  in  determining  whether  or  not  the  Spalding  judgment 
was  Spalding's  property  or  the  property  of  Henderson.  As  to  Robinson 
and  Nowlin,  who  claims  under  him,  it  is  manifest  that  the  evidence 
referred  to  did  not  influence  the  court,  because  their  claim  was  al- 
lowed, and  there  is  no  assignment  of  error  complaining  of  the  amount 
awarded  to  them. 

No  reversible  error  has  been  pointed  out,  and  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  E.  Stone  et  al.  v.  Maby  V.  Wolfb. 

Decided  April  15,  1008. 

Infaaey— Deed — ^Ditafflmance. 

A  girl  17  years  old  made  a  deed  of  her  interest  in  land  to  lier  father;  two 
years  later  her  disability  as  a  minor  was  removed  by  judicial  proceedings;  about 
two  years  later  she  refused  to  join  the  father  in  a  conveyance  of  the  property, 
and  claimed  an  interest  in  it,  her  first  act  of  disaffirmance.  Held  that,  if  con- 
sidered of  age  for  the  purpose  of  ratification  on  the  removal  of  her  disability, 
her  repudiation  was  within  a  reasonable  time,  in  view  of  the  fact  that  she  re- 
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ceived  no  consideration;  that  there  was  no  evidence  that  the  father,  meantime, 
had  claimed  the  sole  ownership,  and  that  she  was  residing  with  and  looked  to 
him  for  protection. 

Appeal  from  the  District  Court  of  McLennan  County,  19th  District 
Tried  below  before  Hon.  Marshall  Surratt. 

D,  A.  Kelley,  for  appellants. — The  court  should  have  held  that  Pearl 
Stone  was  not  bound  by  the  deed  which  she  had  made  when  she 
was  a  minor,  and  should  have  rendered  judgment  in  her  favor. 
Tiedman  on  Beal  Property,  sec.  793;  1  Pars.  Cont.  (7th  ed.),  pages 
363-365;  Tucker  v.  Moreland,  10  Pet.,  58;  Simkins  on  Contracts,  87. 

Eugene  Williams  and  IF.  B.  Catrington,  for  appellee. — ^The  court 
correctly  rendered  judgment  as  against  Pearl  Stone  because  the  evi- 
dence showed  that  she  did  not  disaffirm  her  deed  to  J.  E.  Stone 
within  a  reasonable  time  after  the  removal  of  her  disabilities,  she 
having  attained  her  majority  at  said  time.  Searcy  v.  Hunter,  81 
Texas,  644,  646;  Simkins  v.  Searcy,  10  Texas  Civ.  App.,  406;  Hieatt 
V.  Dixon,  26  S.  W.,  263 ;  Askey  v.  Williams,  74  Texas,  294 ;  3  Green's 
Digest,  "Infants"  sec.  20,  6430;  Simkins  on  Contracts  and  Sales,  89, 
90. 

KEY,  Associate  Justice. — This  suit  involves  the  title  to  certain 
real  estate  in  the  City  of  Waco.  The  plaintiff  alleged  and  proved  a 
contract  between  herself  and  the  defendant  J.  E.  Stone,  for  the  pur- 
chase of  the  property  for  a  consideration  of  $4,000.  There  were 
two  other  defendants,  one  being  a  Mrs.  Huttner  and  the  other  Miss 
Pearl  Stone,  a  daughter  of  J.  E.  Stone.  The  plaintiff  alleged  that 
they  were  setting  up  some  character  of  claim  to  the  property. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment 
rendered  for  the  plaintiff  for  the  property  in  controversy,  but  decree- 
ing that  Mrs.  Huttner  had  a  lien  thereon,  which  should  be  paid  out 
of  the  purchase  money  owing  by  the  plaintiflP  to  J.  E.  Stone.  J.  E. 
Stone  and  Miss  Pearl  Stone  have  appealed. 

We  overrule  all  of  the  assignments  of  error  except  the  sixth,  which 
presents  the  question  of  the  plaintiff's  right  to  recover  as  against 
Miss  Pearl  Stone.  She  inherited  an  interest  in  the  property  from 
her  deceased  mother,  and  when  she  was  a  minor,  only  seventeen 
years  of  age,  executed  a  deed  conveying  it  to  J.  E.  Stone,  her  father. 
That  deed  was  made  on  Nov.  15,  1902,  and  on  August  4,  1904, 
Miss  Pearl  Stone's  disabilities  of  minority  were  removed  in  a  judi- 
cial proceeding  instituted  for  that  purpose.  On  June  9,  1906,  J.  E. 
Stone  requested  his  daughter  Pearl  to  sign  a  deed  joining  him  in 
conveying  the  property  to  the  plaintiff,  which  she  refused  to  do,  as- 
serting that  she  owned  an  interest  in  it.  There  was  no  proof  of 
any  former  act  of  disaffirmance  on  the  part  of  Miss  Pearl  Stone, 
and  for  that  reason  the  trial  court  seems  to  have  held  that  her  deed 
to  her  father,  executed  while  she  was  a  minor,  was  binding  upon  her. 

We  are  aware  of  the  rule  in  this  State  to  the  effect  that  the  deed 
of  a  minor  is   not   absolutely   void   but  is   only   voidable,   and   that 
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unless  the  grantor  diBaffirms  the  deed  within  a  reasonable  time  after 
attaining  his  majority,  it  will  be  binding  upon  him.  But,  applying 
that  rule  to  the  peculiar  facts  of  this  case,  even  conceding,  as  we 
do,  that  Pearl  Stone  attained  her  majority  when  her  disabilities 
were  removed,  it  seems  to  us  that  she  has  disaflSrmed  her  deed  to 
J.  E.  Stone  within  a  reasonable  time.  She  testified,  in  substance, 
that  when  she  signed  that  deed  she  did  not  understand  its  purport 
and  effect.  She  said  she  signed  it  because  her  brothers  and  sister 
signed  it,  and  she  was  requested  to  do  so.  The  evidence  indicates 
with  reasonable  certainty  that  at  that  time  she  resided  with  her 
father  and  has  continued  to  do  so  up  to  the  time  of  the  trial.  She 
testified  that  she  received  no  part  of  the  consideration  recited  in 
the  deed.  There  was  no  testimony  tending  to  show  that  after  the 
removal  of  her  disabilities  her  father,  in  her  presence,  asserted  sole 
ownership  of  the  property.  In  fact,  it  was  not  shown  that  she  had 
not  remained  in  joint  possession  with  him  and  received  her  propor- 
tionate share  of  the  income  derived  from  the  property.  In  short,  the 
testimony  fails  to  disclose  that  any  circumstance  had  arisen  which 
required  her  to  either  disaflBrm  or  acquiesce  in  the  deed  referred 
to.  Furthermore,  while  legally  speaking  she  was  emancipated  by  the 
judicial  removal  of  her  disabilities,  still  the  grantee  in  the  deed 
was  her  father,  she  was  a  member  of  his  family,  remained  under 
his  roof,  and  doubtless,  looked  to  him  for  protection  as  to  property 
rights  as  well  as  in  other  respects.  Sosenbaum  v.  Boche,  46  Texas 
Civ.  App.,  237. 

This  being  the  case,  under  the  circumstances  disclosed  by  the 
record,  we  are  of  opinion  that  the  court  erred  in  holding  that  Miss 
Pearl  Stone  was  bound  by  the  deed  referred  to  and  had  no  title 
to  the  property;  and  for  that  error  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Mbtropolitan  Life  Insurance  Company  v.  Agnes  Wagner. 

Decided  April  15,  1908 

1.— Improper  Evldeiice — ^Prlma  Fade  Canse  for  Reversal. 

The  admission  of  improper  evidence  makes  a  prima  facie  cause  for  reversal 
on  appeal.  To  avoid  this  effect,  the  duty  devolves  upon  the  party  introducing 
such  evidence  to  show  that  it  was  not  prejudicial. 

8.— Policy  of  Insnrance — ^Waiver  of  Defense. 

The  stating  b}'  an  insurance  company  of  one  ground  for  refusing  to  pay  a 
policy  of  life  insurance  does  not  necessarily  involve  a  waiver  of  every  other 
ground  of  defense. 

8.— Life  Insurance — ^Proofs  of  Death — Coroner's  Verdict — ^Evidence. 

When  a  policy  of  life  insurance  expressly  provides  that  the  proofs  of  death 
ahall  contain  the  record  and  verdict  of  the  coroner's  inquest,  if  any  be  held, 
and  that  the  proofs  of  death  shall  be  evidence  of  the  facts  therein  stated  in  be- 
half of  the  insurance  company,  the  proofs  of  death  must  contain  such  record 
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and  verdict  when  they,  in  fact,  exist.    The  coroner's  record  and  yerdict  are  com- 
petent evidence  under  such  circumstanceB. 

4. — Same— Sniolde — ^Expert  Testimony. 

The  suit  being  upon  a  life  insurance  policy,  and  the  defense  being  suicide, 
it  was  not  competent  for  a  surgeon  to  testify  that  the  wounds  on  body  of  the 
deceased  were  self-inflicted,  even  though  the  surgeon  saw  the  body  of  the  de- 
ceased a  short  time  after  his  death,  and  examined  the  location,  nature,  character 
and  extent  of  the  wounds.  But  it  was  competent  for  such  witness  to  testify  as 
to  the  character  of  instrument  used  in  inflicting  the  wounds. 

6. — Evidence— Hon-Expert  Opinions — ^When  Admissible. 

The  admission  of  opinions  or  conclusions  of  nonexpert  witnesses  depends 
upon  whether  the  conditions  are  such  that  they  cannot  be  adequately  reproduced 
before  the  jury  by  a  mere  statement  of  the  facts;  if  they  cannot  be,  then  the 
opinion  or  conclusion  of  a  nonexpert  who  witnessed  them  is  admissible;  other- 
wise not.    Rule  illustrated. 

6. — Suicide— Evidence. 

*    In  a  suit  upon  a  life  insurance  policy,  the  defense  being  suicide,  evidence 
considered,  and  held  insufficient  to  support  a  verdict  against  the  defendant 

Appeal  from  the  57th  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  A.  W.  Seeligson. 

Keller  &  Keller,  tor  appellant. — A  coroner's  inquisition  is  competent 
evidence  to  show  that  the  cause  of  insured's  death  was  suicide.  United 
States  Ins.  Co.  v.  Kielgast  (Ills.),  22  N.  E.,  467,  470;  Walther  v. 
Mutual  Ins.  Co.  (Cal.),  4  Pac,  413;  Grand  Lodge,  etc.,  v.  Wieting,  48 
N".  E.,  60;  Mutual  Life  Ins.  Co.  v.  Newton,  22  Wall.,  32-38  (22  L.  ed., 
793);  Metzradt  v.  Modern  Brotherhood,  84  N.  W.,  498;  Supreme 
Lodge  V.  Fletcher,  29  So.,  523,  525;  Pyle  v.  Pyle,  41  N.  E.,  999; 
Starkie  on  Evidence  (10th  ed.),  406;  Bliss  on  Insurance,  sec.  265; 
1  Greenl.  on  Ev.,  sec.  556. 

The  preliminary  proofs  presented  to  an  insurance  company  in 
compliance  with  the  condition  of  its  policy  of  insurance,  are  admissible 
as  prima  facie  evidence  of  the  facts  stated  therein  against  the  in- 
sured on  behalf  of  the  company.  Mutual  Ben.  L.  Ins.  Co.  v.  Newton, 
89  U.  S.,  32  (22  L.  ed.  793) ;  Spruill  v.  N.  W.  Mut.  L.  Ins.  Co., 
27  S.  E.,  42;  Hassencamp  v.  Mut.  Ben.  L.  Ins.  Co.,  120  Fed.  Bep., 
478;  Dennis  v.  Union  Mut.  L.  Ins.  Co.,  24  Pac,  120;  Modern  Wood- 
men V.  Van  Wald,  49  Pac,  783;  Sharland  v.  Washington  Life  Ins. 
Co.,  101  Fed.,  211;  Mutual  Ben.  Life  Ins.  Co.  y.  Higginbotham, 
95  XT.  S.,  380,  (24  L.  ed.,  499);  Supreme  Lodge  v.  Fletcher,  29 
So.,  523,  525. 

The  opinion  of  a  physician  is  competent  evidence  as  to  the  cause  of 
death  oi  any  particular  person.  Rogers  on  Expert  Tes.,  sec.  49,  p. 
119  (2d.  ed.);  Shelton  v.  State,  34  Texas,  666;  Schneider  v.  Man- 
ning, 121  Ills.,  376. 

Medical  experts  may  give  an  opinion  as  to  the  means  by  which  a 
wound  is  inflicted.     Rogers  on  Expert  Tes.,  sec  63,  p.  127  (2d.  ed.). 

Where  an  insurance  policy  provides  that  when  a  coroner's  inquest 
has  been  held  on  the  insured,  a  certified  copy  of  the  testimony  and 
verdict  must  accompany  the  proofs  of  death,  this  is  a  condition  pre- 
cedent to  any  recovery  by  the  assured.     Hart  v.  Fraternal  Alliance, 
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84  X.  W.,  851;  Bosenthal  v.  Scottish  etc.  Ins.  Co.,  46  S.  R,  1024; 
4  Joyce  on  Ins.,  sec.  3290,  page  3182, 

A  waiver  must  be  specially  pleaded  or  no  proof  can  be  oflPered  or 
considered.  Texas  Banking  &  Ins.  Co.  v.  Stone,  49  Texas,  4,  15; 
Texas  Mut.  Life  Ins.  Co.  v.  Davidge,  51  Texas,  244,  250;  German 
Ins.  Co.  V.  Daniels,  33  S.  W.,  549,  551;  East  Texas  Fire  Ins.  Co. 
T.  Brown,  82  Texas,  631,  636;  United  Ben.  Soc.  v.  Shepherd,  66 
S.  W.,  577;  Love  v.  Bempe,  44  S.  W.,  681;  Merchants  Ins.  Co.  v. 
Dwver,  1  Posey  TJ.  C,  449;  Continental  Ins.  Co.  v.  Vanlue,  26  N. 
E.,^119,  122;  Evans  v.  Queen  Ins.  Co.,  31  N.  E.,  843,  844;  Ft. 
Wayne  Ins.  Co.  v.  Irwin,  54  N".  E.,  817,  821  and  822;  Eiseman  v. 
Hawkeye  Ins.  Co.,  36  N.  W.,  781;  Kahler  v.  Iowa  Ins.  Co.,  76  N. 
W.,  734,  735 ;  McCoy  v.  Iowa  Ins.  Co.,  77  K  W.,  529,  530 ;  Dwelling 
House  Ins.  Co.  v.  Johnson,  27  Pac,  100,  101;  Gillet  v.  Burlington 
Ins.,  36  Pac,  52;  Cloud  County  Bank  v.  German  Ins,  Co.,  49  Pac, 
688;  Anders  v.  Life  Ins.  Co.,  87  N.  W.,  331,  333. 

The  court  should  have  granted  a  new  trial,  because  of  the  mis- 
conduct of  plaintiffs  counsel  in  this,  that  in  his  closing  speech  to 
the  jury,  in  referring  to  Brownsville,  he  said :  "That  is  the  part  of 
the  country  where  they  use  that  kind  of  weapon  frequently  to  commit 
murder,"  when  no  evidence  whatever  had  been  given  in  the  case  as 
to  the  character  of  people  of  Brownsville,  or  what  kind  of  weapons 
were  used  there,  or  that  any  murders  had  ever  been  committed  there, 
and  there  was  no  basis  for  such  remarks  of  said  counsel.  Rule  39 
for  District  Courts;  Oriental  v.  Barclay,  16  Texas  Civ.  App.,  193; 
Houston  &  T.  C.  R.  Co.  v.  Patterson,  57  S.  W.,  677;  Gulf,  C.  &  S. 
P.  Ry.  Co.  v.  Jones,  73  Texas,  232;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Johnson,  5  Texas  Civ.  App.,  15;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Lang- 
Bton,  92  Texas,  709;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Younger,  10  Texas 
Civ.  App.,  141;  Lone  Star  Brewing  Co.  v.  Voith,  84  S.  W.,  1100; 
Thompson  v.  State,  43  Texas,  273  and  274;  Phoenix  Assurance  Co. 
V.  Stenson,  63  S.  W.,  542;  Moss  v.  Sanger,  75  Texas,  323-324;  Baum 
V.  Sanger,  49  S.  W.,  651;  Missouri,  K.  &  T.  Ry.  Co.  v.  Huggins, 
61  S.  W.,  976-977;  Fordyce  v.  Withers,  1  Texas  Civ.  App.,  540; 
Greenville  Oil  &  Cotton  Co.  v.  Davenport,  37  S.  W.,  625;  Galveston, 
H.  &  II.  R.  Co.  V.  Cooper,  70  Texas,  69-70 ;  Illinois  C.  R.  R.  Co.  v. 
Proctor,  89  S.  W.,  716-717. 

The  court  should  have  granted  a  new  trial  in  this  cause  on  account 
of  the  misconduct  of  plaintiffs  attorney  in  this,  that  he,  in  his  closing 
speech  to  the  jury,  in  discussing  the  question  of  doubt  under  the  testi- 
mony as  to  whether  Frederick  Wagner^s  death  was  caused  by  murder 
or  suicide,  said  to  the  jurors:  ''You  must  take  in  consideration  the 
condition  of  plaintiff  and  defendant  when  you  consider  who  shall  have 
the  benefit  of  the  doubt.''  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jones,  73 
Texas,  234-245;  Moss  v.  Sanger,  75  Texas,  321;  Houston,  E.  &  W. 
T.  By.  Co.  V.  McCartv,  89  S.  W.,  807 ;  Dallas  Con.  &  E.  St.  Ry.  Co. 
V.  Black,  89  S.  W.,  1088-1089 ;  Wichita  V.  M.  &  E.  Co.  v.  Hobbs, 
5  Texas  Civ.  App.,  34;  Willis  &  Bro.  v.  McXeill,  57  Texas,  474-476; 
Chicago,  R.  I.  &  T.  Co.  v.  Langston,  92  Texas,  709 ;  Garrity  v.  Rankin, 
55  S.  W.,  368;  Oriental  v.  Barclay,  16  Texas  Civ.  App.,  193; 
Surface  v.  Douglas,  41  Pac,  207 ;  Bitterman  v.  Hearn,  32  S.  W.,  341 ; 
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Cluett  V.  Rosenthal,  58  N.  W.,  1009;  Freeman  v.  Dempsey,  41  111. 
App.,  354. 

All  errors  founded  on  the  improper  statements  or  arguments  of 
counsel  are  presumed  to  be  prejudicial.  Chicago,  R.  I.  &  T.  Ry.  Co. 
V.  Langston,  98  Texas,  713;  Beville  v.  Jones,  74  Texas,  154;  Blum 
V.  Simpson,  66  Texas,  88;  Willis  &  Bros.  v.  McNeill,  57  Texas,  476; 
(Julf,  C.  &  S.  F.  Ry.  Co.  v.  Jones,  73  Texas,  235-326;  Dillingham 
V.  Scales,  78  Texas,  205-206-207;  Carvajal  v.  Casanova,  62  S.  W., 
428;  Hanna  v.  G.,  C.  &  S.  F.  Ry.  Co.,  27  Texas  Civ.  App.,  492; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Younger,  10  Texas  Civ.  App.,  141. 

W.  A.  Wurzhach  and  S.  C.  Eldridge,  for  appellee. — The  court  did 
not  err  in  excluding  from  the  jury  the  portions  of  the  answers  of  the 
various  witnesses,  because  the  said  testimony  was  hearsay  and  called 
for  opinion  of  witnesses  on  matters  which  are  clearly  in  the  province 
of  the  jury.  Fumell  v.  Gandy,  46  Texas,  190;  Woolsley  v.  McMahan, 
46  Texas,  62. 

Even  though  any  insurance  policy  provides  that  when  a  coroner's 
inquest  has  been  held  on  the  insured  a  certificate  of  the  testimony 
and  verdict  must  accompany  the  proof  of  death,  it  is  not  a  condition 
precedent  to  any  recovery  by  the  assured  unless  it  be  shown  upon  the 
trial  of  the  suit  that  the  false  statement  in  the  proof  of  loss  or  death 
was  fraudulently  made,  and  misrepresented  a  fact  material  to  the 
question  of  the  liability  of  the  insurance  company,  upon  the  contract 
of  insurance  sued  on,  and  that  the  insurance  company,  was  thereby 
misled  and  caused  to  waive  and  lose  some  valid  defense  to  the  policy. 
Art.  309Gcc,  chapter  5,  title  58,  Sayles'  Rev.  Stats.,  Civil  Statutes 
and  Supplement.  Boehme  v.  Sovereign  Camp  Woodmen  of  the  World, 
98  Texas,  376. 

Even  though  the  policy  called  for  a  certified  copy  of  the  verdict 
of  the  coroner's  inquest  in  the  death  proof,  still  failure  to  give  it, 
under  the  circumstances,  would  not  change  the  contract  if  in  other 
respects  the  proof  was  regular;  nor  did  it  require  a  plea  of  estoppel 
or  waiver,  especially  where  the  payment  is  not  refused  on  account  of 
the  absence  of  said  copy  and  no  injury  is  shown  thereby  to  the  de- 
fendant from  its  absence;  and  furthermore,  the  burden  of  proof  in 
all  matters  in  this  case  was  on  the  defendant.  Boehme  v.  Sovereign 
Camp  Woodmen  wl  the  World,  98  Texas,  378;  Equitable  Life  Assur- 
ance Co.  V.  Liddell,  32  Texas  Civ.  App.,  252. 

NEILL,  Associate  Justice. — This  suit  was  brought  on  October 
16,  1905,  by  Mrs.  Wagner  against  the  Metropolitan  Life  Insurance 
Company  on  an  insurance  policy  issued  by  the  company  on  March 
2,  1903,  in  her  favor  for  $1,500  on  the  life  of  her  husband,  Frederick 
Wagner,  who  died  on  December  1,  1904,  while  the  policy  was  in  full 
force  and  effect.  In  addition  to  the  principal  stipulated  in  the  policy, 
the  plaintiff  asked  judgment  for  $500,  attorney's  fees,  and  twelve 
percent  of  the  amount  of  the  insurance  as  statutory  damages. 

The  defendant  answered  by  a  general  demurrer,  a  general  denial 
and  specially  pleaded  the  failure  of  plaintiff  to  make  and  furnish 
proof  of  death  in  accordance  with  the  terms  and  conditions  expressly 
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provided  by  the  policy,  and  that  the  insured  died  by  his  own  hand 
or  act  within  two  years  frem  the  issuance  of  the  policy,  in  which  it 
was  expressly  provided  that  in  such  event  the  company  should  not 
be  Hable  for  a  greater  sum  than  the  premiums  received. 

The  case  was  tried  before  a  jury,  who  returned  a  judgment  in 
favor  of  the  plaintiff  for  $1,500  with  interest  thereon  at  the  rate  of 
six  percent  per  annum  from  June  15,  1905,  together  with  twelve 
percent  on  the  principal  and  $300  attorney's  fees. 

There  is  no  controversy  about  the  issuance  of  the  policy  as  alleged, 
nor  as  to  the  death  of  the  assured  at  the  time  averred,  the  only 
issues  of  fact  being  those  raised  by  defendant's  special  pleas. 

The  payment  of  the  insurance  is,  by  the  terms  of  the  policy,  subject 
to  certain  conditions  set  forth  on  the  reverse  side  thereof,  among  which 
are  the  following : 

"Second.     ...    If  the  insured  within  two  years  from  the  issue 
hereof  die   by  his  own  hand  or  act,  whether   sane   or   insane,   the 
company  shall  not  be  liable  for  a  greater  sum  than  the  premiums   . 
which  have  been  received  on  this  policy.'' 

"Sixth.  Proofs  of  death  shall  be  made  by  the  Home  Office  in 
the  manner  and  to  the  extent  required  by  blanks  furnished  by  the 
company,  and  shall  contain  answers  to  each  question  propounded  to 
the  claimants,  physicians,  and  other  persons  indicated  in  the  blanks, 
and  shall  further  contain  the  record  and  verdict  of  the  coroner's  in- 
quest, if  any  be  held.  The  proofs  of  death  shall  be  evidence  of  the 
facts  therein  stated  in  behalf  of,  but  not  against  the  company." 

The  policy  upon  its  face  makes  the  receipt  by  the  company  at  its 
Home  Office,  and  its  approval  of  the  proofs  of  death  of  the  insured, 
made  in  the  manner,  to  the  extent  and  upon  the  blanks  required  by 
the  above  condition,  conditions  precedent  to  its  payment. 

The  assignments  of  error  will  be  considered  in  view  of  this  pre- 
liminary statement  of  the  pleadings  and  evidence,  and  such  additional 
evidence  as  pertains  to  the  assignments  of  error  will  be  stated  and 
considered  in  disposing  of  them. 

Opinion. — 1.  After  the  most  careful  scrutiny,  we  are  unable  to 
detect  the  slightest  relevancy  of  either  letter  written  by  A.  Ro})eson 
to  plaintiff,  which  were  introduced  in  evidence  by  her  over  objections 
of  defendant,  to  any  issue  in  this  case.  Though  we  can  not  perceive 
the  object  of  such  testimony,  plaintiff  must  have  had  something 
which  she  deemed  it  to  her  advantage  to  effect  in  placing  the  letters 
before  the  jury.  And,  as  it  devolves  upon  the  party  who  has  in- 
troduced inadmissible  testimony  to  show  that  it  was  not  prejudicial 
or  could  not  probably  affect  the  verdict,  which  plaintiff  has  failed 
to  show,  the  prima  facie  ground  for  the  reversal  of  the  judgment  on 
account  of  such  error  obtains. 

2.  We  are  equally  at  a  loss  to  discover  the  relevancy  of  the  testi- 
mony of  plaintiff's  counsel  (Mr.  Wurzbach),  to  the  effect  that  he 
went  into  the  company's  office  at  San  Antonio  and  was  informed  by 
Mr.  Robeson,  its  agent  and  superintendent,  that  word  had  been  re- 
ceived from  the  main  ofiBce  at  New  York  that  the  company  refused 
to  pay  the  policy  or  any  part  of  it,  except  to  return  the  premiums. 
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because  the  insured  had  committed  suicide,  and  tliat  thereupon  he, 
Wurabach,  filed  suit  upon  the  policy,  or  the  purpose  of  its  introduc- 
tion, unless  it  were  to  show  that  the  company  had  waived  the  omis- 
sion from  the  proofs  of  death,  furnished  by  plaintiff,  of  the  record 
and  verdict  of  the  coroner*s  inquest  and  predicated  its  refusal  to 
pay  solely  upon  the  ground  that  Frederick  Wagner  had  died  of  his 
own  hand  or  act,  without  making  any  point  upon  the  failure  of 
plaintiff  to  attach  the  record  and  verdict  of  the  coroner  to  tlie  proofs 
of  death  furnished  the  company.  We  do  not  understand  that  stating 
one  ground  for  refusing  to  pay  a  policy  necessarily  involves  a  waiver 
of  every  other  ground  of  defense  against  its  payment.  But  however 
this  may  be,  such  facts  as  constitute  a  waiver  of  any  defense  against 
a  demand  on  a  policy  of  insurance  must  be  specifically  pleaded;  and 
as  no  such  waiver  was  pleaded  by  plaintiff,  evidence  tending  to  prove 
it  was  inadmissible. 

3.  Ordinarily  the  verdict  of  a  coroner's  jury  is  inadmissible  in 
this  State  to  prove  the  cause  of  death  (Boehme  v.  Sovereign  Camp 
W.  of  W.,  98  Texas,  376) ;  but  when,  as  in  this  case,  it  is  expressly 
provided  by  the  policy  that  proofs  of  death  "shall  contain  the  record 
and  verdict  of  the  coroner's  inquest,  if  any  be  held,"  and  "the  proofs 
of  death  dhall  be  evidence  of  the  facts  therein  stated  in  behalf  of 
.  .  .  Company,"  a  different  question  is  presented.  The  undisputed 
evidence  shows  that  a  coroner's  inquest  was  held  over  the  insured's 
dead  body;  that  a  record  of  the  proceedings  was  made,  and  that 
it  was  expressly  found  by  the  coroner:  "That  some  time  during  the 
1st  day  of  December,  1904,  the  said  Frederick  Wagner,  with  sui- 
cidal intent,  in  said  county  and  State,  did  cut  himself  on  the  bend 
of  the  right  elbow,  inflicting  a  wound  two  and  one-half  inches  in 
length,  which  probably  caused  a  severance  of  the  ulnar  artery,  and 
(11)  distinct  punctures  within  an  area  of  two  inches  in  the  region 
of  the  left  nipple,  all  apparently  made  by  a  penknife,  from  the  effects 
of  which  said  wounds  the  said  deceased  died  at  the  time  and  place 
hereinbefore  stated,"  which  was  certified  to,  as  well  as  proved  by  the 
depositions  of  the  coroner  himself;  and  that  neither  the  record  nor 
verdict  was  attached  to  the  proofs  of  death  furnished  by  the  plain- 
tiff to  the  defendant.  In  view  of  these  facts  the  record  and  verdict 
of  the  inquest,  when  offered  in  evidence  by  the  defendant,  should 
not  have  been  excluded  upon  the  objection  of  plaintiff  that  the  pro- 
ceedings were  ex  parte.  There  can  be  no  doubt  that  the  record  of 
such  proceedings,  which  were  duly  proved  and  attested,  was  evidence 
of  the  fact  that  the  inquest  was  held  and  a  record  of  the  proceed- 
ings was  preserved.  This,  in  connection  with  the  proofs  of  death  fur- 
nished by  plaintiff,  would  have  conclusively  shown  that  such  proofs 
were  not  made  in  compliance  with  the  provisions  of  the  policy,  and 
there  can  be  no  question  as  to  its  admissibility  as  evidence  to  estab- 
lish such  fact.  But  in  view  of  the  stipulation  in  the  policy  referred 
to,  if  it  were  shown  that  plaintiff  knew  of  such  proceedings  and  could 
have  obtained  the  record  and  wilfully  refused  to  attach  it  to  the 
proofs  of  death,  we  would  not  be  prepared  to  hold  that  the  record 
of  such  proceedings  was  not  evidence  of  the  fact  that  deceased  came 
to  his  death  by  his  own  hand.     If  the  record  had  been  attached  to 
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the  proofs  of  death,  as  was  required  by  the  express  terms  of  the 
policy,  it  would  under  the  agreement  between  the  insurer  and  as- 
sured have  been  evidence  for  the  former  of  such  fact.  And  we  are 
not  inclined  to  hold  that  the  beneficiary  in  the  policy,  by  wilfully 
omitting  from  the  proofs  the  record  of  the  proceedings,  in  violation 
of  its  express  terms,  can  deprive  the  defendant  of  evidence  that  was 
expressly  agreed  upon  by  the  parties  to  the  contract.  See  Walther 
V.  Mutual  Ins.  Co.,  4  Pac.  (Cal.),  413;  Taylor  v.  Aetna  Life  Ins. 
Co.,  79  Mass.,  434;  70  K  E.,  1066;  2  Wigmore  on  Ev.,  sec.  1073, 
note  5. 

4.  The  fourth,  fifth,  sixth  and  seventh  assignments  are  directed 
against  the  action  of  the  court  in  excluding  certain  portions  of  the 
answers  in  the  deposition  of  the  witness.  Dr.  B.  J.  Edgar,  to  inter- 
rogatories offered  in  evidence  by  the  defendant.  As  these  assignments 
embrace  similar  questions  and  are  determinable  by  the  same  principles 
of  law,  they  will  be  considered  together.  Preliminary  to  their  con- 
sideration, it  is  deemed  advisable  to  state  from  the  record  certain 
undisputed  facts  regarding  the  deceased  and  in  relation  to  his  death 
in  order  that  the  nature  of  the  questions  presented  for  decision  may 
clearly  appear  and  our  opinion  upon  them  be  fully  apprehended: 
The  insured  was  Commissary  Sergeant  in  the  Subsistence  Department 
of  the  TJ.  S.  Army  stationed  at  Fort  Brown  in  Cameron  County, 
Texas,  at  the  time  of  his  death,  which  was  December  1,  1904;  on 
that  day  his  body,  clothed  in  a  white  shirt,  was  found  lying  on  the 
ground  in  the  National  Cemetery  at  Brownsville  behind  a  clump  of 
bushes  near  a  bridge  on  a  road  leading  to  the  Bio  Grande;  he  was 
lying  on  his  back  with  eleven  punctures  in  a  radius  of  two  inches 
in  the  region  of  the  left  nipple,  seven  or  eight  wounds  on  his  left 
forearm,  and  also  a  wound  two  and  one-half  inches  long  about  half 
an  inch  above  the  flexure  of  the  right  elbow  joint  which  severed  the 
ulnar  artery.  His  shirt  was  open  or  torn  from  his  breast  leaving 
the  left  breast  bare,  and  a  piece  of  cloth  had  been  torn  from  his 
shirt,  his  arms  were  extended  parallel  with  his  body,  the  sleeve  on 
the  right  arm  having  been  rolled  up,  and  a  bloody  pocket  knife  was 
lying  open  beside  his  left  hand  which  was  also  bloody;  his  body  was 
still  warm  when  discovered.  The  witness,  B.  J.  Edgar,  wlio  was  the 
Post  surgeon  of  the  TJ.  S.  Army  at  Port  Brown,  saw  the  body  of 
the  deceased  where  it  was  discovered,  examined  the  nature  and  extent 
of  the  wounds,  after  testifying  substantially  to  facts  as  above  stated, 
was  asked  the  following  questions,  which  were  answered  by  him  as 
shown  below:  Q.  "If  Frederick  Wagner  is  dead,  state  what  caused 
his  death,  if  you  know?^'  Answer.  "Exsanguination  from  knife 
wound  at  bend  of  right  elbow  joint,  without  doubt  self-inflicted  by 
pen  knife  found  by  his  side.**  The  last  clause  of  the  answer  was 
excluded  upon  objection  of  plaintiff's  counsel  upon  the  ground  that 
it  was  a  statement  of  a  conclusion  or  opinion  of  the  witness. 

Q.  "State  whether  or  not  there  were  any  wounds  on  his  (Wag- 
ner's) person,  and  if  so,  describe  them  as  fully  as  you  can/*  A. 
**There  were  eleven  distinct  punctures  in  a  radius  of  two  inches  of 
the  left  nipple  evidently  made  with  the  point  of  a  penknife,  and  also 
a  wound  two  and  one-half  inches  long  about  half  an  inch  above  the 
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flexure  of  the  right  elbow  joint,  evidently  made  with  a  dull  penknife, 
as  the  edges  of  tlie  wound  were  ragged.*'  The  words  between  the 
"nipple"  and  "and/'  commencing  with  the  word  "evidently"  and 
ending  with  the  word  "penknife,"  and  also  the  words  at  the  latter 
part  of  the  sentence  commencing  with  the  word  "evident!/'  and  con- 
tinuing to  the  end  of  the  sentence,  were  excluded  by  the  court  on 
the  same  objection  of  plaintiff's  counsel  that  was  made  to  those  in  the 
answer  to  the  other  question. 

Q.  "From  the  length,  depth  and  nature  of  the  wounds,  state 
whether  or  not  they  were  inflicted  with  said  knife?"  (referring  to 
the  knife  lying  near  deceased's  left  hand).  A.  "They  were."  The 
answer  was  excluded  upon  the  same  objections  as  the  others. 

Q.  "From  all  the  facts  given  by  you,  were  the  wounds  found  on 
said  Wagner's  person  sufficient  to  cause  his  death;  and  in  your 
opinion,  based  on  the  facts  given  by  you,  were  said  wounds  self-in- 
flicted?" A.  "Yes,  the  wounds  were  sufficient  to  cause  death,  and 
they  were  self-inflicted."  Upon  the  same  objection  the  words,  "and 
they  were  self-inflicted"  were  excluded  by  the  court. 

These  assignments  of  error  involve  the  questions:  1.  Whether  it 
is  permissible  for  a  physician  or  surgeon  who  saw  the  body  of  the 
deceased  a  short  time  after  his  death  and  examined  the  location, 
nature,  character  and  extent  of  his  wounds  to  give  his  opinion  as  an 
expert  that  they  were  self-inflicted?  2.  Whether,  in  view  of  such 
facts,  the  opinion  of  the  physician  or  surgeon  as  to  the  kind  of  in- 
strument used  in  inflicting  the  wounds  is  admissible  in  evidence? 
It  will  be  observed  that  the  first  question  involves  the  principal  one 
on  which  this  case  hinges.  For  it  is  indisputable  that  the  wounds 
described  by  the  witness  were  the  cause  of  Wagner's  death,  and,  this 
being  so,  the  only  question  left  for  the  jury  to  decide  was,  were  the 
wounds  inflicted  by  him? 

In  ordinary  cases,  the  issue  being  strictly  on  the  existence  of 
facts  capable  of  being  proved  or  disproved  by  direct  evidence,  opinion 
evidence  must  be  excluded.  The  various  exceptions  to  this  rule  are 
grounded  on  necessity,  which  exists  wlien  the  facts  in  issue  are  not 
themselves  accessible  by  evidence,  being  either  future  probabilities  or 
mere  contingencies,  or  else  actual  facts,  but  not  within  positive  knowl- 
edge. As  the  knowledge,  by  which  the  existence  of  an  unknown  fact 
is  inferred  from  other  facts  proved,  may  not  fall  within  the  range 
of  ordinary  information,  such  fact  may  be  proved  by  professional  or 
experienced  witnesses  having  peculiar  knowledge  or  skill  in  the  science, 
art  or  trade  relating  to  the  subject.  To  illustrate:  The  fact  of  cer- 
tain appearances  in  a  dead  body  having  been  proved,  the  question 
whether  such  appearances  indicate  poison  is  not  within  the  knowledge 
of  men  of  ordinary  information,  and  resort  may  be  had  to  the 
opinion  of  a  toxicologist  based  upon  the  facts  proved  as  to  the  ap- 
pearance of  the  dead  body.  But  it  is  seldom,  if  ever,  that  a  witness, 
whether  an  expert  or  not,  can  be  permitted  to  express  an  opinion 
on  the  ultimate  question  a  jury  is  called  upon  to  decide.  Lawson, 
Expert  Ev.  (2  ed.),  172;  Graney  v.  St.  Louis,  T.  M.  &  S.  B.  Co., 
157  Mo.,  666,  57  S.  W.,  276,  50  L.  I?.  A.  156;  Chicago,  etc.,  K.  Co. 
V.   Modesitt,   124   Ind.,   212,   24   N.    E.,   986;  Johnson   v.   Anderson, 
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143  Ind.,  493,  42  N.  E.,  815;  Buxton  v.  Somerset  Potters  Works, 
121  Mass.,  448;  Fisher  v.  Oregon  S.  L.  &  U.  N.  R.  Co.,  22  Or.,  533, 
30  Pae.,  425;  Hopkins  v.  Indiana  &  St.  L.  R.  Co.,  78  111.,  32;  Jeffrey 
V.  Keokuk  &  D.  M.  Ry.,  5  Am.  &  Eng.  Ry.  Cases,  576;  Baltimore 
&  0.  R.  Co.  V.  Schultz,  22  Am.  &  Eng.  Ry.  Cases,  583.  The  obvious 
reason  for  this  is  that  the  ultimate  issue  in  a  case  must  be  decided 
by  a  jury,  and  not  by  opinions  of  witnesses,  though  they  be  experts, 
though  the  opinions  of  such  witnesses  in  cases  where  they  are  ad- 
missible may  be  so  near  the  issue  as  to  control  its  decision,  yet  it 
must  be  decided  by  the  jury.  While  an  expert  may,  from  facts  and 
circumstances  introduced  in  evidence,  give  his  opinion  that  a  person's 
death  was  directly  caused  by  poison  or  from  wounds  seen  upon  his  body, 
he  can  not  from  such  facts  go  further  and  give  his  opinion  as  to 
whether  the  poison  was  self-administered  or  the  wounds  self-inflicted, 
where  the  question  of  suicide  vel  non  is  the  very  issue  to  be  deter- 
mined and  upon  which  the  rights  of  the  parties  depend.  It  would 
be  an  anomaly  to  permit  a  witness  who  was  not  present  when  a  homi- 
cide was  committed  to  give  his  opinion  as  an  expert  that  it  was  or 
was  not  committed  by  the  defendant  upon  trial  for  murdering  the 
deceased.  Though  to  allow  such  an  opinion  on  such  a  trial  would 
be  no  more  violative  of  the  principles  of  evidence  and  of  law  than 
it  would,  in  a  case  like  this  where  suicide  is  the  only  issue,  to  per- 
mit a  witness — though  an  army  surgeon — to  give  his  opinion  from 
facts  known  by  him  or  introduced  in  evidence  that  the  wounds  which 
caused  the  death  of  the  insured  were  self-inflicted.  We,  therefore, 
conclu3e  that  the  court  did  not  err  in  excluding  that  part  of  Dr. 
Edgar's  answers  in  which  he  testified  that  the  wounds  on  the  body 
of  the  deceased  were  self-inflicted. 

The  other  question  should  receive  an  affirmative  answer.  From 
the  examination  of  the  wounds  and  of  the  knife  found  near  the  body, 
it  was  admissible  for  the  witness  to  give  his  professional  opinion 
not  only  as  to  the  kind  of  instrument  used  in  their  infliction,  but 
that  they  were  or  could  have  been  made  with  the  knife.  That  the 
jury  could,  from  all  the  facts  and  circumstances  testified  to,  have 
drawn  the  conclusion  as  to  the  kind  of  instrument  used,  does  not 
militate  against  the  admissibility  of  expert  testimony  upon  the  ques- 
tion. Though  it  would  seem  from  the  undisputed  facts  that  no 
man  of  ordinary  intelligence  could  have  deduced  any  other  con- 
clusion from  them  than  that  the  penknife  found  near  the  deceased's 
left  hand  was  the  instrument  with  which  the  wounds  were  made, 
it  is  apparent  from  the  verdict  (if  it  is  entitled  to  be  considered  as 
the  expression  of  a  conclusion  deduced  from  the  testimony)  that  the 
jury  did  not  reach  such  a  conclusion.  Such  a  verdict,  if  it  is  en- 
titled to  any  respect  at  all,  demonstrates  that  upon  such  a  question  a 
jury  requires  the  aid  of  expert  testimony  in  order  to  arrive  at  a 
proper  conclusion.  For  if  the  wounds  upon  the  body  of  the  deceased 
were  inflicted  with  the  penknife,  as  in  the  opinion  of  the  witness 
they  were,  the  conclusion  from  all  the  facts  and  circumstances  in 
the  case  that  they  were  self-inflicted  is  irresistible. 

5.  The  next  group  of  assignments  of  error,  from  the  ninth  to 
Vol.  L.  Civil— 16. 
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twelfth  inclusive,  relate  to  the  exclusion  of  certain  parts  of  the  de- 
positions of  Capt.  Kilbum;  and,  aside  from  the  fact  that  the  wit- 
ness is  not  an  expert,  involve  substantially  the  same  questions  that 
were  considered  under  the  group  of  assignments  just  disposed  of. 
Clearly,  his  expression  of  opinion  or  belief  that  the  wounds  were 
self-inflicted  was  inadmissible  and  was  rightly  excluded. 

The  other  questions  presented  by  the  assignments  are  not  so  easily 
solved.    They  are  evolved  from  the  following  answer: 

'^I  found  his  body  in  a  thicket,  he  was  lying  on  his  back,  clothed 
in  a  white  shirt,  which  was  open  or  torn  from  over  his  breast,  leaving 
his  left  breast  bare.  There  were  seven  or  eight  wounds  in  his  left 
forearm,  as  if  made  by  a  small  penknife,  and  an  effort  had  been 
made  to  tie  these  up  with  a  piece  of  cloth,  torn  from  his  shirt;  over 
the  left  breast  there  were  several  wounds  evidently  made  by  the  same 
instrument;''  and  the  rulings  of  the  court  in  excluding  the  second 
clause  of  the  last  sentence,  commencing  with  the  word  *'as"  after 
"forearm**  and  ending  with  the  word  "shirt,**  and  the  words  "evi- 
dently made  by  the  same  instrument.**  Was  the  excluded  testimony, 
coming  from  a  non-expert,  competent?  This  testimony  is  as  to 
what  appeared  to  the  witness  from  the  wounds  he  saw  on  the  dead 
body,  and  the  piece  of  cloth  torn  from  the  deceased's  shirt.  The 
admission  of  opinions  or  conclusions  of  non-expert  witnesses  relating 
to  death  and  dead  bodies,  depends  upon  whether  the  conditions  are 
such  that  they  can  not  be  adequately  reproduced  before  the  jury  by 
a  mere  statement  of  the  facts.  If  they  are  such  as  can  not  be  adequate- 
ly reproduced,  the  opinion  or  conclusion  of  a  non-expert  who  witnessed 
them  is  admissible;  but  if  they  are  such  as  can  be  adequately  re- 
produced and  mirrored  by  the  facts  as  they  appeared  to  the  witness, 
non-experts  will  not  be  allowed  to  invade  the  province  of  the  jury 
with  their  opinions  or  conclusions.  5  Ency.  Ev.,  688,  689;  3  Wig- 
more  on  Ev.,  sec.  1974  and  cases  cited  in  note  1 ;  Lawson  on  Expert 
and  Opinion  Ev.,  (2d  ed.),  p.  505,  rule  63;  Puller  v.  State,  23  So. 
Rep.,  688.  In  fact,  the  principle  stated  underlies  the  admission  of 
the  testimony  of  a  non-expert  witness,  as  to  what  appeared  or  seemed 
to  him,  in  every  case,  where,  from  the  nature  of  the  facts,  it  is 
impossible  to  adequately  reproduce  to  the  jury  what  was  observed 
by  the  witness.  As  is  illustrated  by  the  following  Texas  cases.  Mc- 
Cabe  V.  San  Antonio  Traction  Co.,  88  S.  W.,  387;  San  Antonio 
Traction  Co.  v.  Flory,  100  S.  W.,  202;  International  &  G.  N.  Ry.  v. 
Drought,  100  S.  W.,  1012;  Gulf,  C.  &  S.  F.  Ry.  v.  Reagan,  34  S. 
W.,  796;  Fordyce  v.  Moore,  22  S.  W.,  235;  Gulf,  C.  &  S.  P.  R.  Co. 
V.  Ross,  32  S.  W.,  730;  St.  Louis  &  S.  W.  R.  Co.  v.  Brown,  30 
Texas  Civ.  App.,  57;  El  Paso  Elec.  Co.  v.  Baer,  108  S.  W.,  199. 

Upon  the  principle  stated,  as  illustrated  by  the  authorities,  it 
seems  to  us  that  the  testimony  of  the  witness  which  was  excluded 
was  clearly  admissible.  The  wounds  on  the  body  could  not  be  seen 
by  the  jury,  nor  their  appearance  as  adequately  shown  by  testimony 
describing  them  as  it  was  seen  by  the  witness.  He  could  tell  from 
their  appearance  whether  they  seemed  to  have  been  made  with  a  pen- 
knife or  not  much  better  than  the  jury  could  from  the  evidence  in 
regard  to  them;  and  with  his  testimony  as  to  how  they  seemed  to 
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him,  the  jury  would  have  heen  more  apt  to  reach  a  proper  con- 
clnsion  as  to  the  kind  of  instrument  they  were  made  with  than 
without  it.  In  view  of  the  issue  in  the  ease  and  all  the  facts  and 
circumstances  in  relation  to  the  cause  of  the  insured's  death,  it  was 
a  matter  of  vital  importance  to  ascertain  whether  the  wounds  were 
made  with  a  penknife,  and  in  order  to  properly  determine  the  ques- 
tion all  legitimate  testimony  upon  it  should  have  been  placed  before 
the  jury.  Whether  an  effort  had  been  made  to  tie  up  the  wounds 
with  the  piece  of  cloth  torn  from  deceased^s  shirt,  was  also  an  im- 
portant Question,  in  its  bearing  upon  the  principal  issue,  for  the 
jury  to  determine.  Appearances  to  one  who  witnessed  them  would 
enable  him  to  form  a  more  correct  conclusion  as  to  whether  such  an 
effort  was  made  than  the  jury  could  from  any  direct  testimony  as 
to  what  such  appearances  were.  For  this  reason  we  think,  under 
the  rulq  stated,  that  the  testimony  of  the  witness  as  to  the  seeming 
effort  to  tie  up  the  wounds  was  admissible. 

6.  That  portion  of  the  witness  Kilburn's  answer  to  the  tenth  cross- 
interrogatory  which  was  excluded  was  clearly  hearsay  and  the  court 
did  not  err  in  excluding  it  on  that  ground. 

7.  The  testimony  of  the  witness  Richardson,  that  the  wounds  he 
saw  on  deceased's  body  ^'appeared  to  have  been  made  with  a  knife,*' 
should  have  been  admitted;  but  the  statement,  that  in  his  opinion 
the  wounds  were  self-inflicted,  was  properly  excluded.  Our  reason 
and  the  authorities  upon  which  it  is  founded  were  given  in  dis- 
posing of  similar  questions  raised  by  prior  assignments  of  error.  For 
the  same  reason  the  sixteenth  assignment  of  error,  which  complains 
of  the  court's  excluding  the  testimony  of  the  witness  Gavito  that 
"the  surrounding  circumstances  indicate  that  the  wounds  were  self- 
inflicted,*'  is  overruled. 

8-  The  eighteenth  and  nineteenth  assignments  of  error  complain 
of  the  court's  refusal  of  certain  special  instructions  requested  by  the 
defendant  to  return  a  verdict  in  its  favor  upon  the  ground  that 
the  undisputed  evidence  established  the  fact  that  plaintiff  never  fur- 
nished the  record  and  verdict  of  the  coroner's  inquest,  as  required 
by  the  policy  of  insurance.  It  will  be  observed  from  our  statement 
of  the  pleadings,  as  well  as  from  the  undisputed  evidence,  that  de- 
fendant in  its  answer  specially  pleaded  the  failure  of  plaintiff  to 
attach  to  her  proofs  of  death  the  record  and  verdict  of  the  coroner's 
inquest  held  over  the  body  of  the  deceased,  and  that  plaintiff  knew, 
when  the  proofs  of  death  were  made,  that  such  inquest  was  held  and 
of  the  record  thereof  made  by  the  coroner,  and  that  she  knowingly 
failed  to  attach  such  record  and  verdict  to  the  proofs  of  death  fur- 
nished by  her  to  the  defendant  company.  Xo  waiver  by  the  defend- 
ant, of  the  requirement  in  the  policy  to  attach  such  record  to  the 
proofs  of  death,  was  pleaded  by  the  plaintiff,  and  the  undisputed  evi- 
dence shows  that  the  inquest  was  held  and  record  thereof  preserved, 
and  that  the  plaintiff  failed  to  attach  it,  as  required  by  the  policy, 
to  such  proofs  of  death.  The  policy  makes  it  a  condition  precedent 
to  the  right  of  plaintiff  to  recover  to  furnish  proofs  of  death  in  ac- 
cordance with  the  provisions  thereof,  and  the  plaintiff  having  failed 
to  furnish  such  proofs  in  accordance  with  the  provision  of  the  policy, 
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no  waiver  thereof  having  been  pleaded  nor  excuse  shown  for  failure 
to  comply  with  such  requirement,  we  think  that  the  peremptory  in- 
struction, requested  by  defendant,  to  return  a  verdict  in  its  favor 
on  account  of  the  failure  of  plaintiff  to  comply  with  such  condition 
precedent,  should  have  been  given.  4  Joyce  on  Insurance,  sees.  3286, 
3290 ;  East  Texas  Fire  Ins.  Co.  v.  Brown,  82  Texas,  631 ;  East  Texas 
Ins.  Co.  v.  Dyches,  56  Texas,  570;  Phoenix  Ins.  Co.  v.  Willis,  70 
Texas,  15;  United  Benev.  Soc.  v.  Shepherd,  66  S.  W.,  577;  Love 
V.  Bempe,  44  S.  W.,  681;  Continental  Ins.  Co.  v.  Vanlue,  26  N.  E., 
119. 

9.  The  remarks  of  counsel  for  plaintiff  in  his  closing  argument 
to  the  jury,  which  are  complained  of  in  the  twentieth  and  twenty- 
first  assignments  of  error,  were  eminently  improper  and  such  as 
have  been  frequently  held  ground  for  reversal.  But,  inasmuch  as 
the  court  instructed  the  jury  not  to  consider  them,  we  would  not 
be  inclined  to  reverse  the  judgment  on  account  of  their  impropriety, 
if  we  believed  the  evidence  in  the  record  watf  sufficient  to  support  it. 

10.  The  remaining  assignments  complain  of  the  insufficiency  of 
the  evidence  to  sustain  the  verdict.  We  believe  that  these  assign- 
ments are  well  taken.  Upon  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  we  are  not  allowed  to  consider  the 
evidence  which  was  improperly  excluded.  It  might  perhaps  have  ap- 
peared more  clearly  that  the  assured  committed  suicide  than  it  does 
without  it;  but  with  the  evidence  that  was  admitted  it  so  clearly 
appears  that  the  wounds  which  caused  his  death  were  self-inflicted, 
that  we  can  not  perceive  how  any  honest,  fair-minded  jury  could 
reach  any  other  conclusion.  This  is  said  with  due  regard  to  the 
presumption  that  obtains  in  the  first  instance  against  suicide  and 
that  the  burden  is  upon  the  defendant  to  overcome  such  presumption, 
for  the  evidence  in  this  case  is  so  cogent  that  it  absolutely  precludes 
every  reasonable  hypothesis  of  any  other  cause  of  the  assured's  death 
than  from  wounds  inflicted  by  his  own  hand.  See  1  Witthaus  & 
Becker's  Med.  Jurisprudence,  525  et  seq.;  Parish  v.  Mutual  Benefit 
L.  Ins.  Co.,  49  S.  W.,  153. 

While  there  was  evidence  offered  by  the  defendant  upon  this  issue, 
which  was  erroneously  excluded,  the  case  seems  to  have  been  fully 
developed  and  there  is  nothing  to  indicate  that  plaintiff  could  pro- 
duce, upon  another  trial,  any  evidence  that  would  tend  to  cast  any 
reasonable  doubt  upon  the  fact,  shown  by  the  overwhelming  evidence, 
that  her  husband  came  to  his  death  by  wounds  inflicted  by  himself. 
Therefore  we  can  perceive  no  reason  for  remanding  this  cause  for 
another  trial,  but  are  satisfied  that  the  judgment  should  be  reversed 
and  judgment  here  rendered  in  favor  of  the  appellant,  which  is  ac- 
cordingly done. 

ON   REHEARING. 

On  considering  this  motion,  we  have  concluded  that  instead  of 
reversing  the  judgment  in  favor  of  the  appellee  and  rendering  judg- 
ment in  favor  of  the  appellant,  we  should  have  reversed  the  judgment 
of  the  court  below  and  remanded  the  cause  for  another  trial.    There- 
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fore,  the  motion  is  granted,  the  judgment  here  rendered  in  favor  of 
appellant  set  aside,  the  judgment  of  the  District  Court  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Qalveston,  Harrisburo  &  San  Antonio  Railway  Company  v. 

W.  B.  Garven. 

Decided  April   16,   1908. 

1.— Presumption — Ballroad  Accident — ^ICagter  and  Servant. 

As  to  a  railroad  passenger,  the  fact  that  an  accident  raises  a  presumption 
of  negligence  on  the  part  of  the  carrier ;  but  as  to  an  employe  no  such  presump- 
tion arises  from  the  mere  happening  of  the  event.  In  the  latter  case  negligence 
must  be  shown  affirmatively.  But  there  are  cases  in  which  the  very  nature  of 
the  accident  raises  a  presumption  of  negligence. 


Stated. 

In  a  suit  by  an  employe  for  damages  for  personal  injuries  caused  by  the 
explosion  of  a  locomotive  boiler,  evidence  considered,  and  held  insufficient  to 
show  negligence  on  the  part  of  the  defendant,  nor  was  the  accident  of  such  a 
character  as  to  raise  a  presumption  of  negligence. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Baker,  Boiis,  Parker  &  Oarwood  and  Beall  &  Kemp,  for  appellant. — 
We  respectfully  submit  that  the  plaintiff  has  only  shown  by  his  evi- 
dence,  that  he  was  in  the  employ  of  the  defendant  as  a  locomotive 
fireman,  and  that  there  was  an  explosion  by  which  he  was  thrown 
off  on  one  side,  and  that  he  sustained  personal  injuries  to  a  certain 
extent.  This  is  not  sufficient  to  entitle  him  to  a  recovery.  The  de- 
fendant is  not  an  insurer  against  personal  injuries  to  its  employes. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Delahunty,  53  Texas,  211;  Trinity 
County  Lumber  Co.  v.  Denham,  85  Texas,  59. 

The  fact  of  negligence  on  defendant's  part,  as  alleged  by  the  plain- 
tiff, being  essential  to  his  recovery,  the  burden  was  npon  him  to 
establish  it.     Texas  &  P.  Ry.  Co.  v.  Overall,  82  Texas,  249. 

There  is  no  presumption  of  negligence  from  the  mere  happening 
of  the  accident  and  the  plaintiff's  injury:  Choate  v.  S.  A.  &  A. 
P.  Ry.  Co.,  90  Texas,  86;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Schieder,  88 
Texas,  161;  Broadway  v.  San  Antonio  Gas  Co.,  24  Texas  Civ.  App., 
603;  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien,  132  Fed.,  593. 

J,  H.  McBroom  and  W.  M.  Peticolas,  for  appellee. — The  evidence 
was  sufficient  to  raise  the  issue  that  defendant  negligently  allowed 
the  water  in  the  engine  boiler  to  get  too  low,  and  thereby  caused 
the  explosion.  Burton  v.  Texas  &  Pac.  Ry.,  149  Fed.  Rep.,  388; 
Jones  V.  Shaw,  16  Texas  Civ.  App.,  290;  McCray  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  89  Texas,  168;  Gulf,  C.  &  S.  F.  Ry.  v.  Kizziah,  4 
Texas  Civ.  App.,  356. 

The  evidence  was  sufficient  to  raise  the  issue  of  whether  defend- 
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ant's  fusible  plug^  if  any  it  had^  was  constructed  of  proper  materials. 
EL  Paso  Foundry  v.  De  Guereque,  101  S.  W.,  814;  Missouri,  K.  & 
T.  Ry.  Co.  V.  Crowder,  65  S.  W.,  381 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Wood,  63  S.  W.,  165;  McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89 
Texas,  168;  Blanton  v.  Dold,  18  S.  W.,  1149;  Rose  v.  Stephens  &  C. 
Trans.  Co.,  11  Fed.  Rep.,  438. 

While  the  proof  of  the  accident  and  the  injury,  standing  alone, 
in  an  employee's  case,  might  not  show  negligence  on  the  part  of  the 
defendant,  yet  if  proof  of  the  facts  leading  up  to  and  attendant 
on  the  accident,  the  injured  person's  relation  to  it,  and  mechanical 
rules  based  on  known  experience,  lead  to  tlie  conclusion  that  there  was 
negligence,  the  issue  is  sufiBciently  raised  to  require  its  submission. 
McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  168;  Jones  v. 
Shaw,  16  Texas  Civ.  App.,  290;  Broadway  v.  San  Antonio  Gas  Co., 
24  Texas  Civ.  App.,  603;  Patton  v.  Southern  Ry.,  82  Fed.,  979 
Missouri,  K.  &  T.  Ry.  Co.  v.  Crowder,  55  S.  W.,  381 ;  St.  Louis  S. 
W.  Ry.  Co.  V.  Shiflett,  66  S.  W.,  699;  Washington  v.  Missouri,  K. 
&  T.  Ry.  Co.,  90  Texas,  314. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages,  arising  from 
personal  injuries,  instituted  by  appellee.  One  of  the  grounds  of  neg- 
ligence was  that  the  engine  was  not  equipped  with  a  "fusible  plug," 
an  appliance  placed  in  the  crown  sheet  of  the  boilers  of  locomotives 
"to  the  end  that,  should  the  water  in  the  boiler,  for  any  cause,  get 
lower  than  the  crown  sheet,  such  fusible  plug  will  melt,  the  water 
from  the  boiler  will  put  out  the  fire,  and  the  strain  upon  the  heiler 
be  relieved,  and  thereby  any  danger  of  an  explosion  averted;  that 
an  engine  properly  equipped  with  such  fusible  plug  can  not  explode." 
Another  ground  was  that  the  engine  was  equipped  with  an  old,  de- 
fective water-glass,  so  that  the  water  level  could  not  be  ascertained, 
and  that  appellant  "negligently  allowed  the  water  in  said  boiler  to 
get  too  low,  the  crown  sheet  to  burn,  and  the  explosion  to  be  thereby 
caused.^^  Appellant  pleaded  not  guilty,  contributory  negligence  and 
assumed  risk.  The  cause  was  tried  by  jury  and  resulted  in  a  verdict 
and  judgment  in  the  sum  of  $2500. 

It  is  ascertjiined  from  the  evidence  that  appellee  was  a  locomotive 
fireman,  in  the  employ  of  appellant,  and  that  he  was  making  a  trip 
east  from  El  Paso  on  February  24,  1907,  and  that  at  a  place  called 
Torcer,  alx)ut  seventy  miles  from  El  Paso,  what  is  known  as  the 
"gasket"  of  the  water-glass,  on  the  side  of  tlie  engine  occupied  by 
the  fireman,  blew  out  and  he  could  not  then  tell  the  amount  of  water 
in  the  boiler  without  consulting  the  gauge  cocks.  The  gauge  cocks 
were  on  the  engineer's  side  and  were  used  for  testing  the  amount  of 
water  in  the  boiler.  The  engine  exploded  about  three  miles  east  of 
Chocar  and  about  one  hundred  and  twenty  miles  from  El  Paso.  The 
water-glass  was  in  good  condition  when  the  locomotive  left  El  Paso, 
and  its  breakage  had  no  connection  with  the  explosion,  but  only 
prevented  appellee  from  seeing  the  condition  of  the  water  on  his 
side  of  the  engine.  Appellee  testified  that  he  did  not  know  what 
caused  the  explosion.  The  engineer  could  at  any  time  ascertain 
the  amount  of  the  water  in  the  boiler  and  he  did  test  it  as  did  ap- 
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pellee.  The  locomotive  took  water  forty-five  miles  from  El  Paso,  and 
twice  more  before  the  explosion.  Water  was  taken  at  Ghocar  only 
three  miles  from  the  place  of  the  explosion.  There  was  a  slight  leak- 
age from  the  engine  but  appellee  swore  that  it  did  not  cause  the 
explosion.  Experts  described  a  fusible  plug  as  composed  of  lead  and 
block  tin,  which  is  placed  over  the  fire-box  in  the  crown  sheet,  and 
which  in  case  of  low  water  would  become  so  heated  that  it  would 
melt  and  permit  water  to  enter  the  fire  and  extinguish  it,  or  give 
an  alarm  to  the  engineer  and  fireman.  The  experts  expressed  the 
opinion  that  explosions  arise  from  two  causes — low  water  and  de- 
fective boUers.  They  further  stated  that  fusible  plugs  were  absolute 
safeguards  against  explosions  from  low  water.  It  was  shown  that  the 
engme,  that  exploded,  had  a  fusible  plug  of  the  standard  kind  used 
in  locomotives,  and  that  it  had  melted  and  run  down  into  the  fire- 
box. It  was  shown  that  the  boiler  was  first  class  and  that  the  ex- 
plosion did  not  arise  from  any  defects  in  it. 

If  the  evidence  of  appellee  is  to  be  given  credit,  the  explosion 
could  not  have  resulted  from  low  water  because  the  boiler  had  been 
filled  with  water  a  short  time  before  the  explosion,  and  the  leakage 
was  not  shown  to  have  been  sufficient  to  have  caused  the  water  to 
get  low  in  so  short  a  time.  Appellee  stated  that  the  leakage  could 
not  have  caused  the  explosion.  It  is  true  that  Smith,  a  brother- 
in-law  of  appellee,  and  Peters  gave  it  as  their  opinion  that  the  ex- 
plosion was  caused  by  low  water,  and  Smith  said  that  the  fusible 
plug  was  not  a  proper  one  because  it  was  seven-eighths  of  an  inch 
abov^  the  crown  sheet,  when  it  should  have  been  on  a  level  with  it. 
Smith  showed  that  he  knew  nothing  of  what  kind  of  fusible  plugs 
were  being  used  in  the  best  locomotives,  and  it  was  shown  by  over- 
whelming testimony  that  the  engine  was  equipped  with  a  standard 
fusible  plug  and  that  it  had  melted  and  run  down  to  the  fire-box. 

The  court  did  not  submit  to  the  jury  any  issue  as  to  the  fusible 
plug  except  as  to  its  not  being  *'a  soft  plug  of  reasonably  suitable 
material.*'  There  was  no  testimony  that  tended  to  show  that  the 
plug  in  the  locomotive  was  not  "a  soft  plug  of  reasonably  suitable 
material."  It  was  in  proof  that  it  was  made  of  the  materials  of 
which  standard  ones  are  always  made.  The  court  assumed,  as  the 
evidence  justified,  that  there  was  a  fusible  plug  and  that  if  there 
was  any  negligence  in  connection  with  the  plug,  it  was  on  account 
of  its  not  being  constructed  of  the  proper  material,  and  which  would 
not  melt  at  as  low  a  temperature  as  it  should  have  done.  There 
was  no  evidence  to  sustain  that  issue. 

The  other  ground  of  negligence  submitted  was  that  of  the  en- 
gineer in  permitting  the  water  to  get  60  low  that  it  caused  an  ex- 
plosion, and  the  great  preponderance  of  the  evidence  is  against  that 
theory. 

In  the  case  of  a  passenger  the  fact  of  an  accident  carries  with 
it  a  presumption  of  negligence  on  the  part  of  the  carrier,  but  in 
the  case  of  an  employe  no  such  presumption  arises  from  the  mere 
happening  of  the  event.  In  the  latter  case  negligence  must  be  shown 
as  an  affirmative  fact.  Contractual  relations  must  exist  between 
the  parties,   as  in   the   case  of  passengers   and  others,  to   raise  the 
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presiunption  of  negligence  in  case  of  an  accident.  Broadway  v.  San 
Antonio  Gas  Co.,  24  Texas  Civ.  App.,  603;  Stearns  v.  Ontario  Spin- 
ning Co.,  (Pa.),  29  L.  R.  A.,  842;  Patton  v.  Texas  &  Pac.  Ry.  Co., 
179  U.  S.,  658. 

There  is  really  no  exception  to  the  rule  that  negligence  is  not  in- 
ferable, as  between  master  and  servant,  from  the  mere  occurrence 
of  an  accident,  but  there  are  cases  where  the  very  nature  of  the 
action  may  of  itself,  and  through  the  presumption  it  carries,  supply 
the  requisite  proof;  that  is,  the  circumstances  in  proof  show  that 
the  accident  would  not  have  happened  if  due  care  had  been  exercised. 
McCray  v.  Galveston,  H.  &  S.  A.  Ry.,  89  Texas,  168;  Winkelmann 
V.  Colladay,  (Md.),  40  Atl.,  1079;  Houston  v.  Brush,  (Vi),  29 
Atl.,  380;  Grant  v.  Raleigh  &  G.  Ry.  Co.,  (N.  C),  13  S.  E.,  209; 
Soderman  v.  Kemp,  145  N.  Y.,  427. 

In  this  case  appellee  has  proved  no  act  of  negligence  bearing  upon 
the  accident,  and  this  verdict  can  not  be  sustained,  unless  it  is  in- 
ferable from  the  circumstances  under  which  the  explosion  took  place. 
Water  had  been  taken  into  the  boiler  but  a  few  minutes  before  the 
explosion,  and  when  the  locomotive  had  gone  only  three  miles,  and 
it  was  shown  that  the  engine  had  gone  on  that  very  day  from  forty  to 
forty-five  miles  with  the  water  carried  by  it  and  it  appears  improb- 
able that  the  explosion  occurred  by  reason  of  a  lack  of  water.  The 
water  gauges  on  the  engine  were  tested  from  time  to  time  l)y  the 
engineer  and  there  are  no  circumstances  indicating  a  want  of  care 
on  his  part.  There  was  a  slight  leakage  and  a  water-glass  was  broken 
but  appellee  stated  that  neither  of  those  matters  had  any  connection 
with  the  accident.  The  engine  in  other  respects  was  constructed 
on  approved  lines.  Is  negligence  inferable  from  the  mere  fact  of 
the  explosion? 

In  the  case  of  Texas  &  Pac.  Ry.  v.  Barrett,  166  U.  S.,  617,  the 
Supreme  Court  of  the  United  States  commended  a  charge  that  stated 
"that  the  mere  fact  that  an  injury  is  received  by  a  servant  in  con- 
sequence of  an  explosion  will  not  entitle  him  to  a  recovery,  but  he 
must,  besides  the  fact  of  the  explosion,  show  that  it  resulted  from 
the  failure  of  the  master  to  exercise  ordinary  care  either  in  selecting 
such  engine  or  in  keeping  it  in  reasonably  safe  repair.*'  To  which 
may  be  added,  in  this  State,  in  case  of  railroad  trains,  or  that  the 
accident  occurred  through  the  negligence  of  the  engineer  or  other 
employe  than  the  injured  servant.  The  judgment  in  that  case  was 
affirmed,  it  appearing  that  the  locomotive  was  old  and  defective. 

The  evidence  of  experts  showed  that  it  was  often  impossible  to 
tell  what  causes  an  explosion,  and  that  the  fusible  plugs  sometimes 
blew  out  when  the  boiler  was  full  of  water.  That,  liowever,  occurred 
when  the  proper  metals  for  the  plugs  were  not  used.  Appellee  ad- 
mitted that  the  engineer  used  the  gauges  in  testing  the  state  of  the 
water,  and  that  he  tested  it. 

The  verdict  is  contrary  to  the  great  preponderance  of  the  evidence, 
shown  by  the  record,  but  we  are  not  satisfied  that  the  evidence  was 
fully  developed,  therefore,  judgment  will  not  be  rendered  here,  but 
the  judgment  will  be  reversed  and  the  cause  remanded. 
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Appellee  has,  in  his  motion^  given  much  valuable  information  as 
to  how  a  locomotive  is  constructed,  and  explains  that  "taking  v^rater'' 
does  not  mean  taking  it  into  the  boiler  of  the  engine  but  into  the 
tank  of  the  tender,  and  that  the  tank  might  be  full  of  water  and 
the  boiler  empty.  All  of  which  information  might  have  assisted 
this  court,  perhaps,  if  it  had  come  in  the  shape  of -evidence  instead 
of  being  embodied  in  a  motion  for  rehearing  with  no  facts  to  form 
a  basis  for  it.  The  fact  remains,  not  only  that  water  was  taken  just 
before  the  explosion,  but  that  after  the  water  was  taken  the  last 
time  the  engineer  tested  the  water  and  that  the  gauge  cocks  were 
all  right  with  which  he  tested  it.  We  feel  confident  in  saying  that 
the  test  was  made  of  water  in  the  boiler,  and  not  that  in  the  tank, 
and  it  must  be  presumed  that  the  engineer  tested  the  water  properly. 
That  test  took  place  a  few  minutes  before  the  explosion. 

It  appears  from  the  evidence  that  "injectors  are  used  to  put  water 
from  tank  to  boiler,'^  and  we  gather  from  the  evidence  that  the  en- 
gineer just  before  the  explosion  told  appellee  to  put  on  the  injector 
which  could  have  been  for  no  purpose  except  to  fill  the  boiler.  We 
will  presume  that  he  obeyed  the  engineer.  It  was  his  duty  to  supply 
the  boiler  with  water.  It  was  testified  that  it  was  only  under  ex- 
traordinary conditions,  whatever  those  may  be,  that  an  injector  was 
used  by  the  engineer. 

The  statement  is  made  that  the  fireman  "might  sporadically  test 
the  gauge  cocks  and  the  engineer  might  test  them,  but  still  in  a  few 
moments  longer  the  engineer  failing  to  do  so  again,  the  danger  line 
might  be  reached  and  the  accident  occur.^'  That  is  merely  theorizing 
without  proof  to  sustain  it. 

The  engine  was  properly  equipped  with  a  fusible  plug,  which  under 
the  evidence  would  have  melted  before  the  explosion,  if  the  water 
had  been  too  low,  and  would  have  put  out  the  fire,  or  at  least  have 
given  warning  of  the  condition  of  the  water.  The  fuse  was  melted, 
but  whether  by  reason  of  low  water  or  by  reason  of  the  explosion  is 
not  known.  We  adhere  to  our  opinion  that  the  evidence  fails  to 
show  that  the  explosion  was  caused  by  the  water  in  the  boiler  being 
permitted  to  get  too  low.  Appellee  may  have  a  case  if  the  facts  are 
fully  developed,  but  he  has  failed  to  make  one  under  the  facts  con- 
tained in  the  record.    The  motion  is  overruled. 

Affirmed. 


Max  Schutz  v.  W.  H.  Burges  bt  al. 

Decided  April   16,   1908. 

1^— 'Aitigiimeiit  for  Creditors — Contesting  Claim. 

Under  the  statute  concerning  assignments  for  the  benefit  of  creditors,  a 
claim  allowed  by  the  assignee  cannot  be  contested  after  eight  months  from  the 
time  of  the  first  publication  of  the  notice  of  the  assignment. 
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8. — Same— Allowance  of  Claim— Effect. 

A  statutory  assignee  has  a  certain  discretion  in  the  allowance  of  claims 
presented  to  him  by  creditors.  An  allowance  by  him  makes  a  prima  facie  case 
in  favor  of  the  claim,  and  throws  upon  the  assignor  and  other  creditors,  the 
burden  of  contesting  his  action.  An  assignee  would  not  be  protected  in  the  al- 
lowance of  a  claim  which  he  knew  to  be  fraudulent  or  excessive. 

8. — Same— Contesting  Claim — Laches. 

The  failure  or  refusal  of  a  statutory  assignee  to  furnish  to  the  assignor  in- 
formation concerning  claims  allowed  by  him  is  no  excuse  for  a  failure  on  the 
part  of  the  assignor  to  contest  such  claims  within  the  time  prescribed  by  the 
statute.  The  statute  guarantees  to  the  assignor  and  creditors  the  right  to  take 
a  copy  of  any  creditor's  statement  of  his  claim,  and  the  desired  information 
could  be  obtained  in  this  way. 

4. — Same — ^niness  of  Assignor — ^Limitation. 

The  illness  of  a  party  will  not  suspend  a  statute  of  limitation,  and  hence 
the  illness  of  a  statutory  assignor  is  no  excuse  for  a  failure  to  contest  a  cred- 
itor's claim  within  the  time  prescribed  by  the  statute. 

5. — Same — Closing  Estate. 

While  the  statute  does  not  prescribe  any  particular  time  within  .which  a 
statutory  assignee  must  make  report  of  his  proceedings  under  the  assignment 
and  close  the  estate,  doubtless  a  court  of  equity  would  compel  him  to  do  so  if  he 
unnecessarily  delayed  taking  such  action. 

6. — Same— Action  Against  Assignee — Pleading. 

In  an  action  against  a  statutory  assignee  and  his  bondsmen  to  compel  the 
assignee  to  restate  his  account;  to  pay  over  to  creditors  any  balance  in  his 
hands;  to  reduce  the  amount  of  claims  allowed  by  him  to  various  creditors,  and 
for  damages,  petition  of  plaintiff  considered,  and  held  subject  to  special  excep- 
tion as  to  the  reduction  of  claims  allowed. 

7. — Same — ^Eemedies  and  Proceedings. 

Parties  interested  in  a  statutory  assignment  for  the  benefit  of  creditors  are 
confined  to  the  remedies  prescribed  by  the  statute.  Common  law  rules  and  reme- 
dies are  not  applicable. 

8. — Same — ^Bemoval  of  Assignee — ^Pleading. 

In  an  action  by  an  assignor  to  compel  an  accounting,  and  to  remove  an  as- 
signee under  an  assignment  for  the  benefit  of  creditors,  pleading  considered,  and 
held  sufficient  as  against  exceptions  urged  thereto. 

9. — Same — Statute  Constitutional. 

The  provisions  of  article  85  of  the  Revised  Statutes,  concerning  the  com- 
pensation and  expenses  of  an  assignee  for  the  benefit  of  creditors,  are  not  sub- 
ject to  the  objection  that  the  same  deprive  parties  of  a  trial  by  jury,  and  are, 
therefore,  unconstitutional. 

10. — Same — Failure  to  Close  Estate — ^Damages. 

A  claim  by  an  assignor  against  a  statutory  assignee  for  damages  because  of 
delay  on  the  part  of  the  assignee  in  closing  the  estate  cannot  be  sustained. 
Such  damages  would  be  too  remote. 

11. — Same — ^Attorney's  Pee,  when  Kot  Allowed. 

An  attorney's  fee  should  not  be  allowed  a  creditor  in  a  statutory  assign- 
ment when  his  claim  was  not,  in  fact,  placed  in  the  hands  of  an  attorney  for  col- 
lection. 

Error   from    the   41st   Judicial    District,   El    Paso    County.     Tried 
below  before  Hon.  J.  M.  Goggin. 
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Beauregard  Bryan  and  R.  V.  Bowden,  for  plaintiffs  in  error. 
Tumey  &  Burges,  for  defendants  in  error. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  plaintiff  in 
error,  who,  for  brevity,  will  hereinafter  be  denominated  plaintiff, 
against  W.  H.  Surges,  W.  W.  Tumey,  J.  F.  Williams  and  U.  S. 
Stewart,  defendants  in  error>  to  require  a  restatement  of  the  account 
of  W.  H.  Burges,  assignee  of  the  estate  of  plaintiff;  to  compel  him 
to  pay  over  to  creditors  any  balance  remaining  in  his  hands;  to  re- 
duce the  allowances  for  accounts  and,  should  he  fail  to  do  so,  tliat 
he  be  removed  as  assignee,  and  that  plaintiff  recover  of  him  and  the 
other  defendants,  being  sureties  on  his  bond,  the  sum  of  $20,000. 
There  were  sixteen  special  exceptions  to  the  petition  all  of  which  were 
sustained  by  the  court,  and  that  action  is  the  subject  of  this  writ 
of  error. 

The  petition  alleged  the  execution  and  delivery  by  appellant  of 
a  deed  of  assignment  for  the  benefit  of  his  creditors,  conveying  all 
his  property,  real  and  personal,  to  W.  H.  Burges,  the  acceptance  of 
the  same  by  him  and  the  execution  and  approval  of  a  bond  with 
the  other  defendants  as  sureties  thereon.  It  was  then  alleged  as 
follows : 

*Tlaintiff  further  shows  that,  as  shown  by  exhibit  'B,'  said  as- 
signee allowed  each  and  every  claim  presented  to  him  for  a  sum  in 
excess  of  that  for  which  each  should  have  been  allowed,  either  by 
the  allowance  of  interest  thereon  or  in  some  manner  not  made  clear 
to  plaintiff  and  which  does  not  appear  in  said  report  filed  by  said 
assignee;  and  plaintiff  says  that  instead  of  allowing  said  claims  for 
the  amounts  above  set  out  as  shown  by  said  assignee's  report  they 
should  have  been  allowed  for  the  respective  sums  shown  in  exhibit 
*B'  as  shown  in  the  third  column  above  mentioned,  or  else  said  as- 
signee should  be  charged  with  the  excess  by  him  allowed  on  said 
claim,  respectively,  which  latter  plaintiff  desires  to  have  done. 

"Plaintiff  further  shows  to  the  court  that  at  the  time  he  executed 
said  assignment  and  at  the  time  said  claims  were  presented  to  said 
assignee  and  for  a  long  time  thereafter,  this  plaintiff  was  dangerously 
ill  and  not  able  to  transact  business  of  any  character  or  to  give  any 
attention  to  said  assignment,  and  the  claims  presented  to  said  as- 
signee thereunder;  that  after  his  recovery  from  said  illness  he  re- 
peatedly demanded  of  the  said  Wm.  H.  Burges,  assignee,  to  be  in- 
formed as  to  the  claims  presented  to  said  assignee  by  vii-tue  of  said 
assignment  and  of  the  respective  allowances  thereon,  but  the  said 
Burges,  although  promising  to  give  him  said  information,  for  one 
reason  or  another  failed  so  to  do,  and  this  plaintiff  never  had  any 
knowledge  of  what  claims  had  been  allowed  by  said  assignee  nor  of 
the  respective  amounts  allowed  thereon  until  the  filing  of  the  report 
of  said  assignee  in  this  court  in  this  cause,  and  plaintiff,  therefore, 
never  had  any  opportunity  to  file  exceptions  to  said  claims  or  al- 
lowance thereof,  and  he  now  excepts  to  same  and  each  and  every 
one  of  same,  says  that  they  should  have  been  allowed  for  the  re- 
spective sums  shown  in  the  third  column  of  said  exhibit  'B'  and  no 
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more;  and  further  states  to  the  court  that  but  for  the  conduct  of 
said  assignee  in  failing  to  disclose  to  him  the  respective  amounts 
of  said  claims  and  the  sums  for  which  they  were  respectively  al- 
lowed and  thus  keeping  him  in  ignorance  of  all  said  claims  he 
would  have  long  since  excepted  to  said  claims,  respectively,  and  the 
allowance  made  thereon  by  said  assignee,  and  this  being  his  first  op- 
portunity to  make  such  exceptions,  he  prays  the  court  that  same  be 
now  heard  and  he  have  such  relief  against  the  action  of  said  assignee 
as  to  the  court  may  seem  proper." 

The  first  -exception  was  that  the  petition  was  insuflBcient  in  its 
complaint  in  connection  with  the  allowance  of  claims  by  the  assignee 
because  under  the  provisions  of  articles  78  and  82  of  the  Eevised 
Statutes  no  duly  verified  claim  can  be  disputed  unless  done  within 
eight  months  from  date  of  assignment  and  there  was  no  allegation 
that  any  claim  was  disputed  in  that  time,  and  because  it  was  not 
shown  wherein  tlie  claims  were  excessive.  The  sustaining  of  the  ex- 
ceptions is  made  the  subject  of  the  several  assignments  of  error. 

Article  78  referred  to  prescribes  what  is  essential  in  proof  of  a 
claim  by  a  creditor  consenting  to  an  assignment,  and  in  article 
83  it  is  provided  that  when  a  statement  of  a  creditor  has  been  veri- 
fied and  filed,  as  provided  in  article  78,  it  shall  be  prima  facie  evi- 
dence to  justify  its  allowance  by  the  assignee  as  a  valid  claim  against 
tlie  estate,  and  he  shall  so  allow  it,  and  the  creditor  shall  be  allowed 
his  proportional  share  of  the  estate,  unless  the  assignor  or  other 
creditor,  disputing  the  same,  shall  within  sixty  days  after  the  ex- 
piration of  the  time  in  which  creditors  are  allowed  to  file  their  claims, 
institute  an  action  to  set  aside  the  allowance  and  to  restrain  pay- 
ment of  the  claim,  and  shall  be  successful  in  his  suit.  The  limit  in 
which  claims  may  be  allowed  by  the  assignee  is  six  months  from  tlie 
time  of  the  first  publication  of  notice  of  the  assignment.  It  follows 
that  an  allowed  claim  could  not  be  contested  after  eight  months 
from  the  time  of  the  first  publication  of  the  notice  of  the  assignment 
It  was  said  by  this  court  in  the  case  of  Briam  v.  Sullivan,  66  S. 
W.,  572:  *TJnder  a  proper  construction  of  article  82,  Sayles  Civ. 
Stats.,  the  assignee  is  not  compelled  to  allow  a  claim  that  he  knows 
to  be  illegal;  but,  by  its  provisions,  proof  of  the  claim  of  a  creditor 
as  provided  by  law  will  justify  the  allowance  of  the  claim,  and  give 
the  creditor  a  right  to  his  proportional  share  of  the  debtor's  estate. 
The  statute  does  not  rob  the  assignee  of  all  discretion,  but,  under 
certain  *  circumstances,  justifies  his  action  and  forces  a  contest  of 
the  claim  on  the  assignor  or  disputing  creditor.'^  While  the  statute 
is  intended  for  the  protection  of  the  assignee  in  the  allowance  of 
claims,  he  would  not  be  protected  in  the  allowance  of  claims  known  . 
by  him  to  be  fraudulent  or  in  excess  of  the  true  amount,  but  in 
this  case  there  is  no  allegation  that  the  claims  allowed  were  fraudulent 
and  there  is  nothing  to  intimate  in  what  the  excess  consisted  except 
that  it  is  intimated  that  interest  on  the  claims  was  allowed,  without 
an  allegation  that  the  interest  was  not  proper  or  legal. 

If  the  illness  of  appellant  could  under  any  circumstances  excuse 
a  failure  to  comply  with  the  law,  the  length  of  the  sickness  is  not 
shown,   and   the  petition   is   also  indefinite   as  to  when  the  demand 
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was  made  of  the  assignee  for  information  as  to  the  claims  presented 
to  him  and  the  amount  of  the  allowances:  There  is  not  an  allega- 
tion in  the  petition  that  fixes  the  time  of  the  request  at  any  period 
within  the  statutory  eight  months.  We  doubt  if  a  refusal  of  the  as- 
signee to  show  appellant  the  books  could  be  urged  as  an  excuse  for 
a  failure  to  attack  any  claim  of  a  creditor  within  the  prescribed 
time'  because  appellant  could  have  applied  to  a  court  to  compel  an 
exhibition  of  the  books  and  accounts  by  the  assignee  to  him,  and 
that  action  he  failed  to  take.  The  law  provides  that  the  assignee 
shall  allow  the  assignor  and  creditors  to  take  a  copy  of  any  creditor's 
statement  of  his  claim,  but  there  is  no  allegation  that  permission 
to  make  such  copy  was  demanded  and  refused.  The^assignee  could 
be  compelled  by  mandamus  to  allow  the  making  of  such  copy  by  the 
assignor  or  a  creditor. 

The  allegation  as  to  the  demand  for  information  concerning  the 
allowed  claims  was  insuflBcient  and  formed  no  basis  for  action.  The 
statute  does  not  provide  for  information  to  be  given,  as  to  the  as- 
signee's actions  on  claims,  to  the  assignor  or  any  creditor,  tlie  only 
provision  being  as  to  the  right  to  copy  any  claim  sought  to  be  dis- 
puted, and  if  there  were  provision  for  requesting  and  obtaining  such 
information,  appellees  had  the  right  to  be  given  notice  as  to  when 
such  demands  w'ere  made  and  a  failure  to  give  such  notice  subjected 
the  petition  to  attack  through  a  special  ex.ception. 

No  time  is  prescribed  in  which  an  assignee  is  required  to  make 
a  report  of  his  proceedings  under  the  assignment,  but  it  is  pro- 
vided that  when  he  desires  to  be  finally  discharged  "he  may  make  a 
report  of  his  proceedings  under  the  assignment,  showing  the  moneys 
and  assets  that  have  come  into  his  bands,  and  how  the  same  have 
been  disbursed  and  disposed  of.'*  If  an  assignee  unnecessarily  de- 
layed the  closing  out  of  the  estate  and  the  filing  of  his  report,  no 
doubt  a  court  of  equity  would  compel  him  to  perform  those  duties, 
but  the  mere  fact  that  three  or  more  years  may  have  elapsed  between 
his  appointment  and  final  report  would  not  of  itself  form  the  basis 
of  a  suit. 

Under  the  terms  of  an  assignee's  bond  he  is  to  faithfully  discharge 
his  duties  as  assignee,  and  make  proportional  distribution  of  the 
net  proceeds  of  the  assigned  estate  among  the  creditors  entitled 
thereto,  and  a  suit  on  a  breach  of  such  bond  would  be  entertained,  if 
instituted  at  any  time  within  twelve  months  after  the  assignee's  re- 
port had  been  filed.  If  he  had  been  unfaithful  in  fraudulently  al- 
lowing accounts  for  more  than  he  should  have  done,  plaintiff  should 
have  so  stated  and  should  have  pointed  out  wherein  the  excess  lay. 
He  does  not  do  thjs  when  he  alleges  that  he  allowed  every  claim 
"for  a  sum  in  excess  of  that  for  which  each  should  have  been  al- 
lowed, either  by  the  allowance  of  interest  thereon  or  in  some  man- 
ner not  made  clear  to  plaintiff  and  which  does  not  appear  in  said 
report  filed  by  said  assignee."  Claims  usually  bear  interest  which 
should  be  allowed,  and  there  is  nothing  in  the  allegations  to  show 
that  there  was  any  improper  allowance  in  this  respect.  Defendants 
had  the  right  to   demand   a  distinct   allegation   as  to  the   unfaith- 
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fulness  of  the  assignee  and  an  indication  of  what  the  excess  con- 
sisted. 

If  the  eight  months  prescribed  in  the  statute  for  attacks  upon  claims 
he  classed  as  any  other  statute  of  limitations,  which  to  be  availed  of 
must  be  specially  pleaded,  still  the  rule  that  limitation  of  an  action 
can  be  presented  by  special  demurrer,  as  in  other  cases,  would  apply 
in  this  when  the  petition  shows  the  bar  of  the  statute.  There  is  a 
virtual  admission  in  the  petition  that  no  action  was  taken  by  appel- 
lant during  the  eight  months  after  tlie  first  publication  of  notice  of 
the  assignment,  and  it  is  sought  to  avoid  the  force  of  the  period  of 
limitation  by  giving  excuses  for  not  acting  sooner.  In  the  petition 
it  is  alleged  that  the  assignment  was  made  on  June  6,  1902,  that  the 
assignee  immediately  qualified  and  took  possession  of  the  property  and 
entered  upon  the  execution  of  the  assignment,  and  that  the  creditors 
in  the  time  provided  filed  their  claims,  and  that  on  April  9,  1903,  a 
distribution  of  certain  funds  was  made  among  the  creditors.  The 
allegations  show  that  years  had  elapsed  between  the  filing  of  the  claims 
of  the  creditors  and  the  institution  of  this  suit,  and  there  is  an  admis- 
sion that  there  was  no  excej)tion  to  the  allowing  of  the  claims  until 
the  present  suit-  was  brought,  in  the  latter  part  of  the  year  1905.  The 
petition  showed  on  its  face  a  failure  to  contest  any  claim  within  the 
statutory  time  and  could  be  attacked  on  that  ground  through  special 
exceptions.  Alston  v.  Bichardson,  51  Texas,  1;  Gathwright  v.  Wheat, 
70  Texas,  740.  We  know  of  no  law  that  checks  the  running  of  statutes 
of  limitation  on  account  of  sickness  of  the  party  against  whom  they 
would  otherwise  run.  What  has  been  stated  disposes  of  assignments 
of  error  first  to  eight  inclusive. 

The  ninth  assignment  of  error  will  be  overruled.  The  statute  does 
not  prescribe  the  time  in  which  a  report  shall  be  filed  by  an  assignee, 
and  the  allegation  that  a  report  had  not  been  filed  until  it  was  required 
by  the  court  showed  no  cause  of  action. 

Article  86,  Bevised  Statutes,  is  not  in  conflict  with  article  82,  and 
does  not  authorize  a  suit  against  an  assignee  within  twelve  months  after 
his  final  report  is  filed  in  regard  to  the  allowance  of  claims  against  tlie 
estate  of  the  assignor.  The  only  provision  for  attacking  an  allowance 
of  a  claim  is  found  in  article  82,  and  that  must  be  done  within  sixtv 
days  after  the  expiration  of  the  six  months  provided  for  in  artfcle  78. 
The  statute  does  not  permit  an  assignor  to  sit  by  and  see  the  allowance 
of  a  claim  and  its  payment,  in  whole  or  in  part,  by  the  assignee,  and 
then  allow  him  to  institute  a  suit  to  recover  of  the  latter  the  money 
paid  out.  The  statute  is  to  protect  him  against  just  such  proceedings. 
As  said  in  Wynne  v.  Simmons  Hardware  Co.,  67  Texas,  40:  **The 
assignment  under  which  the  assignee  was  acting  was  made  under  a 
statute,  the  express  provisions  of  which  must  determine  the  rights  and 
duties  of  all  persons  interested  in  the  estate  to  be  administered  under 
it.  The  statute,  where  clear  and  unambiguous,  read  in  the  light  of 
the  subject  to  which  it  relates,  gives  the  measure  of  right  to  all  who 
take  benefits  under  it  and  prescribes  the  duties  of  the  trustee.^' 

The  statute  enjoins  upon  the  assignee  the  duty  of  allowing  a  properly 
verified  claim  presented  within  the  time  prescribed,  and  provides  the 
only  manner  of  attack  upon  an  allowed  claim,  by  the  assignor  or  a 


1908.]  ScHUTZ  V.  Blrges.  255 

creditor^  and  that  method  must  be  followed.  Appellant  has  no  remedy 
under  the  rules  applicable  to  common  law  assignments,  but  must  pursue 
the  remedies  laid  down  in  the  statute.  Schooler  v.  Hutchins,  66  Texas, 
324;  DeWalt  v.  Zeigler,  9  Texas  Civ.  App.,  82. 

Under  the  terms  of  article  84,  of  the  Revised  Statutes,  **If  any 
assignee  becomes  unsuitable  to  perform  the  trust,  refuses  or  neglects 
so  to  do,  or  mismanages  the  property,  the  county  judge  or  judge  of 
the  District  Court  may,  upon  application  of  the  assignor  or  one  or 
more  of  the  creditors,  upon  reasonable  notice  to  all  parties  interested, 
by  publication  or  otherwise,  as  such  judge  may  direct,  remove  such 
assignee."  Now,  while  there  are  allegations  in  the  petition  which  have 
no  place  in  a  proceeding  to  remove  an  assignee,  under  the  cited  statute, 
yet  there  are  allegations  of  a  failure  to  distribute  the  funds  as  required 
in  article  85;  of  favoritism  in  the  disbursement  of  the  funds;  of  a 
failure  to  protect  the  estate  by  refusing  to  carry  out  the  terms  of  the 
lease  to  Mrs.  Hammett,  as  by  failure  to  rent  the  premises  for  their 
full  value;  of  a  failure  to  collect  accounts  that  were  collectible;  of  a 
failure  to  account  for  certain  sums  collected  by  the  assignee;  of  an 
agreement  made  by  the  assignee  by  which  a  distribution  of  the  funds 
was  withheld  in  order  that  a  certain  bank  should  have  the  use  of  the 
money  of  the  ^estate  for  an  unreasonable  length  of  time,  and  those 
allegations  would  be  suflBcient  to  admit  proof  as  to  the  mismanagement 
of  the  estate  by  the  assignee.  It  follows  that  the  court  erred  in  sus- 
taining exceptions  to  allegations  as  to  the  points  mentioned.  Wynne 
V.  Simmons  Hardware  Co.,  67  Texas,  40. 

There  is  no  allegation  that  the  estate  had  been  fully  administered 
and  that  the  assignee  had  failed  and  refused  to  make  the  report  con- 
templated in  article  86,  Revised  Statutes,  and  while  there  is  no  pro- 
vision in  the  statute  for  compelling  an  accounting,  we  do  not  doubt 
that  the  courts,  under  their  equity  powers,  could  compel  an  accounting 
by  an  assignee  whenever  it  should  be  shown  that  tlie  interests  of  the 
assignor  or  the  creditors  demanded  it.  We  are  of  opinion,  therefore, 
that  the  petition  alleged  sufficient  to  justify  a  court  in  requiring  an 
accounting  on  the  part  of  the  assignee.  Windham  v.  Patty,  62  Texas, 
490;  Blum  v.  Wettermark,  56  Texas,  80.  We  think,  therefore,  that 
the  ninth  assignment  of  error,  which  complains  of  the  action  of  tlie 
court  in  sustaining  the  eighth  exception,  is  well  taken. 

The  twenty-first  assignment  can  not  be  sustained  because  there  was 
no  allegation  that  any  final  report  had  been  filed  by  the  assignee.  The 
tliird  proposition  thereunder  is  totally  foreign  to  and  has  no  connec- 
tion with  the  assignment. 

There  is  nothing  in  the  provision  of  article  85,  tb  the  effect  that 
"the  assignee  shall  be  entitled  to  reasonable  compensation  for  his 
services  and  his  necessary  costs  and  expenses  including  also  his  attor- 
ney's fees,  all  to  be  allowed,  in  case  of  difference  between  the  parties, 
by  the  County  Judge  or  judge  of  the  District  Court,''  which  would 
prevent  an  assignor  or  creditor  from  questioning  the  amount  of  com- 
missions charged  by  the  assignee,  at  any  time  before  the  expiration 
of  twelve  months  from  the  time  the  final  report  is  filed.  There  is 
nothing  in  the  contention  that  the  article  in  question  deprives  parties 
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of  a  trial  by  jury  and  is  tlierefore  unconstitutional.     Boggs  v.  State, 
46  Texas,  10. 

The  ninth,  tenth  and  eleventh  assignments  of  error  are  not  copied 
into  the  brief  and  will  not  be  considered. 

If  the  claim  of  the  First  National  Bank  was  not,  as  alleged,  placed 
in  the  hands  of  an  attorney  for  collection,  attorney's  fees  should  not 
have  been  allowed  by  the  assignee,  and  the  exception  should  not  have 
been  sustained  to  that  part  of  the  petition  alleging  the  paymeut  of 
attorneys*  fees  in  a  case  where  the  claim  had  not  been  placed  in  the 
hands  of  an  attorney  for  collection.  The  allegation  as  to  the  attorneys' 
fees  in  connection  with  claims  of  Long  and  Solomon  is  so  uncertain 
and  vague  that  the  exception  to  it  was  properly  sustained. 

The  twentieth  assignment  of  error  attacks  article  86,  Revised  Stat- 
utes, in  regard  to  a  provision  not  embodied  in  it.  We  suppose  article 
85  was  intended,  and  the  assignment  has  been  answered  herein.  There 
is  nothing  in  the  claim  that  the  latter  article  is  unconstitutional.  It 
does  not  deprive  anyone  of  a  trial  by  jury.  We  are  of  the  opinion 
that  appellant  has  the  right  to  inquire  into  the  justness  of  the  com- 
missions charged  by  the  assignee  in  a  suit  of  this  character.  There 
is  nothing  in  the  article  in  question  that  requires  a  contest  in  regard 
to  the  compensation  of  the  assignee  to  take  place  at  the  time  of  a  dis- 
tribution of  funds  among  the  creditors.  Such  contest  *could  be'  made 
at  any  time  before  the  expiration  of  twelve  months  from  the  filing 
of  the  final  account. 

The  court  did  not  err  in  sustaining  the  exception  to  that  part  of 
the  petition  which  alleged  that  appellant  had  been  prevented,  by  the 
failure  of  the  assignee  to  close  up  the  affairs  of  the  estate,  from  enter- 
ing business,  and  that  appellant  had  been  damaged  thereby  in  the 
sum  of  $20,000.  The  allegations  stated  no  cause  of  action  against  the 
assignee,  and  such  damages  would  be  too  remote. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Loyal  Americans  of  the  Republic  v.  Hattie  McClanahan. 

Decided  April   15,   1908. 

1. — ^Appeal — ^Assignment  of  Error — Practice. 

An  assignment  of  error  which  is  not  a  proposition  in  itself,  and  which  is  not 
followed  by  a  proposition  nor  a  statement  from  the  record,  will  not  be  consid- 
ered on  appeal. 

8. — Life  Insurance — Benefit  Societies — State  Eegnlatlon. 

Where,  by  the  laws  of  a  State,  benefit  societies  are  defined  and  required  to 
comply  with  certain  formalities  before  doing  business  in  such  State,  a  failure 
to  comply  with  such  statutory  requirements  will  preclude  them  from  the  bene- 
fit of  the  liberal  rules  and  laws  which  apply  to  such  societies,  and  they  will  be 
regarded  and  treated  as  regular  insurance  companies. 

8. — Same — Suicide  as  Defense. 

A  benefit  society  was  incorporated  in  Illinois;  it  had  subordinate  lodges  in 
Missouri,  and  issued  benefit  certificates  therein,  but  it  failed  to  comply  with  the 
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laws  of  Missouri  defining  and  regulating  such  societies;  the  benefit  certificates 
issued  by  it  stipulated  that  the  certificate  should  be  void  in  case  of  suicide;  the 
laws  of  Missouri  provided  that  suicide  should  be  no  defense  to  a  suit  upon  a 
policy  of  life  insurance  unless  it  be  shown  that  the  insured  contemplated  suicide 
at  the  time  he  made  application  for  the  policy;  the  constitution  of  the  Society 
provided  that,  in  case  of  suit  upon  a  benefit  certificate,  the  certificate  should  be 
construed  according  to  the  laws  of  the  State  where  issued.  In  a  suit  in  this 
State  upon  such  a  benefit  certificate  issued  in  Missouri,  the  court  properly  dis- 
regarded the  defense  of  suicide,  and  instructed  a  verdict  for  the  plaintiff. 

Appeal  from  the  District  Court  of  JeflE  Davis  County.  Tried  below 
before  Hon.  B.  C.  Thomas. 

n.  H.  Kilpairick,  for  appellant. — In  determining  whether  appellant 
issued  the  certificate  as  a  fraternal  beneficiary  association  or  as  an  old 
line  insurance  company,  the  court  should  have  been  governed  by  the 
laws  of  the  State  of  Illinois,  under  which  appellant  was  organized, 
the  charter,  constitution  and  bylaws  of  appellant,  the  application  made 
by  the  deceased,  and  the  certificate  issued  thereon.  Tice  v.  Supreme 
Lodge  of  Knights  of  Pythias,  100  S.  W.,  519  (Mo.) ;  Tice  v.  Supreme 
Lodge  of  Knights  of  Pythias,  102  S.  W.,  1013.  (Mo.). 

J.  A.  Oillett,  for  appellee. — ^The  fact  of  suicide  would  be  an  imma- 
terial issue  unless  appellant  qualified  to  do  business  in  the  State  of 
Missouri  under  the  special  statute  relied  on  by  it  for  protection,  and 
the  burden  of  proof  on  this  issue  was  upon  appellant  and  the  evidence 
in  its  behalf  wholly  failed  to  discharge  the  burden.  Gruwell  v.  National 
Council  of  K.  &  L.  of  Security,  104  S.  W.,  884,  and  cases  therein 
cited,  all  being  Missouri  cases;  Hudnall  v.  Modern  Woodmen  of  Amer- 
ica, 77  S.  W.,  84. 

The  court  could  not  have  found,  as  a  matter  of  law,  that  appellant 
would  not  be  liable  to  appellee  under  the  contract  if  deceased  com- 
mitted suicide  unless  the  court  further  found  that  appellant  was  in 
position  to  claim  the  protection  of  the  special  Misspuri  statute  which 
it  plead;  and  there  were  neither  allegations  nor  proof  upon  which 
the  court  could  have  based  the  latter  finding.  Baltzell  v.  Modern 
Woodmen,  71  S.  W.,  1071 ;  Dennis  v.  Modem  Brotherhood,  95  S.  W., 
967;  Herzberg  v.  Modem  Brotherhood,  85  S.  W.,  986;  Gruwell  v. 
National  Council,  104  S.  W.,  884;  Hudnall  v.  Modern  Woodmen,  77 
S.  W.,  84;  Wilson  v.  General  Assembly,  etc.,  103  S.  W.,  109. 

NEILL,  Associate  Justice. — ^The  nature  and  result  of  this  suit  is 
thus  stated  in  appellant^s  brief: 

'This  is  a  suit  for  $2,500,  brought  by  appellee,  Mrs.  Hattie  Mc- 
Clanahan, joined  by  her  husband,  D.  L.  McClanahan,  to  recover  dam- 
ages of  appellant  for  failing  and  refusing  to  pay  a  certain  benefit 
certificate  in  the  sum  of  $2,000,  issued  to  James  Stone,  deceased,  son 
of  Mrs.  Hattie  McClanahan,  wherein  said  Mrs.  Hattie  McClanahan 
was  named  as  beneficiary. 

''Appellant  answered  that  it  was  a  fraternal  benefit  association  or- 
ganized and  doing  business  under  the  laws  of  the  State  of  Illinois, 
Vol.  h.  Civil— 17. 
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and  according  to  the  laws  of  that  State  and  the  provisions  of  its 
charter  that  such  'association  may  make  provisions  for  the  payment 
of  benefits  in  case  of  death  resulting  from  disease,  accident  or  old  age 
of  its  members/ 

'That  the  deceased  made  written  application  for  the  benefit  certifi- 
cate in  question  and  that  it  was  specifically  agreed  that  such  applica- 
tion should  be  a  part  of  the  contract  of  membership  and  indemnity; 
that  one  provision  of  said  application  so  made  a  part  of  the  contract 
was  as  follows :  'I  agree  that  this  order  shall  not  be  responsible  under 
this  contract  if  I  shall  die  by  suicide,  whether  sane  or  insane/ 

"Appellant  further  plead  that  a  condition  of  the  incorporation  of 
appellant  was  that  the  payment  of  a  death  benefit  should  be  subject 
to  a  compliance  with  its  rules  and  laws,  and  that  the  following  rule 
was  in  effect  at  the  date  of  Stone's  death:  'This  order  shall  not  be 
liable  for  the  payment  of  any  benefit  or  benefits  upon  the  benefit  cer- 
tificate of  any  member  when  such  member  shall  die  by  his  or  her  hand, 
whether  sane  or  insane/ 

"It  further  plead  that  by  the  terms  of  the  benefit  certificate  issued 
to  the  deceased,  it  was  a  part  of  the  contract  that  Stone  should  conform 
to  the  constitution,  laws,  rules  and  usages  of  defendant,  and  that  a 
provision  of  its  constitution  and  laws  was  as  follows:  'If  a  member 
dies  by  self-destruction,  the  certificate  of  membership  shall  be  void, 
but  the  Board  of  Directors,  if  in  their  judgment  the  circumstances 
attending  such  death  warrant  it,  may  at  their  option  without  prejudice 
pay  any  sum  not  exceeding  the  full  amount  thereof/ 

"Appellant  plead  that  the  deceased  committed  suicide,  and  that  in 
the  judgment  of  defendant's  Board  of  Directors  the  circumstances 
attending  his  death  did  not  warrant  the  payment  of  any  sum  upon 
such  benefit  certificate,  wherefore  defendant  denied  liability. 

"Appellee,  by  first  amended  supplemental  petition,  plead  that,  while 
appellant  purported  to  be  a  fraternal  benefit  order,  its  benefit  certifi- 
cates were  really  life  insurance  policies  and  that  it  should  be  governed 
by  the  general  laws  applicable  to  insurance  companies  in  the  State 
of  Missouri. 

"It  alleged  that  section  63  of  the  constitution  and  bylaws  of  the 
defendant  company  specified  that  'When  a  suit  at  law  or  in  equity 
shall  be  brought  upon  a  benefit  certificate  of  any  benefit  member,  the 
contract  of  insurance  of  said  benefit  member  with  the  order,  shall  be 
construed  according  to  the  laws  of  the  State,  province  or  territory  in 
which  the  local  assembly  in  which  said  benefit  member  first  belonged 
is  located,'  and  that  the  benefit  member  whose  benefit  certificate  is 
involved  herein  first  belonged  to  the  local  assembly  at  Piedmont,  in 
the  State  of  Missouri. 

"Appellee  further  plead,  chap.  119,  art.  2,  sec.  7896,  of  the  Bevised 
Statutes  of  Missouri  of  1899,  which  is  as  follows:  'In  all  suits  upon 
policies  of  insurance  on  life  hereafter  issued  by  any  company  doing 
business  in  this  State  to  the  citizens  of  this  State,  it  shall  be  no  defense 
that  the  insured  committed  suicide,  unless  it  shall  be  shown  to  the 
satisfaction  of  the  court  or  jury  trying  the  cause  that  the  insured  con- 
templated suicide  at  the  time  he  made  his  application  for  the  policy, 
and  any  stipulation  in  the  policy  to  the  contrary  shall  be  void/ 


1908.]  liOYAL  Americans  v.  McClanahan.  259 

'It  further  plead  that  the  provisions  of  appellant's  constitution  and 
bylaws,  plead  by  it,  were  not  in  effect  when  the  certificate  was  issued. 

"Appellant,  by  first  supplemental  answer,  plead  that  it  was  a  fra- 
ternal benefit  society  as  defined  in  sec.  1408,  Bevised  Statutes  of  the 
State  of  Missouri,  1899,  and  that  sec.  7896  of  the  Bevised  Statutes  of 
the  State  of  Missouri,  1899,  did  not  apply  to  appellant.  Section  1408 
80  plead  by  appellant  is  as  follows : 

"'A  fraternal  beneficiary  association  is  hereby  declared  to  be  a  cor- 
poration, society  or  voluntary  association,  formed  or  organized  and 
carried  on  for  the  sole  benefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit.  Each  association  shall  have  a  lodge  system,  with 
ritualistic  form  of  work  and  representative  form  of  government,  and 
shall  make  provision  for  the  payment  of  benefits  in  case  of  death, 
and  may  make  provision  for  the  payment  of  benefits  in  case  of  sickness, 
temporary  or  permanent  physical  disability,  either  as  the  result  of 
disease,  accident  or  old  age,  provided  the  period  in  life  at  which  pay- 
ment of  physical  disability  benefits  on  account  of  old  age  commences, 
shall  not  be  under  seventy  (70)  years,  subject  to  their  compliance 
with  its  constitution  and  laws.  The  fund  from  which  the  payment  of 
such  benefits  shall  be  made,  and  the  fund  from  which  the  expenses  of 
such  association  shall  be  defrayed  shall  be  derived  from  assessments 
or  dues  collected  from  its  members.  Payments  of  death  benefits  shall 
be  to  the  families,  heirs,  blood  relatives,  affianced  husband  or  affianced 
wife  of,  or  to  persons  dependent  upon,  the  member.  Such  associations 
shall  be  governed  by  this  Act  and  shall  be  exempt  from  the  provisions 
of  insurance  laws  of  this  State,  and  shall  not  pay  a  corporation  or 
other  tax,  and  no  law  hereafter  passed  shall  apply  to  them  unless  they 
be  expressly  designated  therein.  And  such  fraternal  beneficiary  asso- 
ciation may  create,  maintain,  disburse  and  apply  a  reserve  or  emergency 
fund  in  accordance  with  its  constitution  or  bylaws.' 

"The  court  instructed  the  jury  to  return  a  verdict  for  plaintiff,  and 
defendant  duly  excepted.  Over  the  objection  of  defendant,  judgment 
was  entered  in  accordance  with  the  verdict  returned.  The  appeal 
having  been  duly  perfected,  the  cause  is  now  before  this  court  for 
review."  As  this  statement  is  acquiesced  in  by  the  appellee,  it  is 
adopted  by  the  court. 

Conclusions  of  Fact — The  statutes  of  the  States  of  Illinois  and 
Missouri,  mentioned  in  the  foregoing  statement,  were  introduced  in 
evidence  by  the  parties  respectively  pleading  them.  While  the  con- 
struction placed  upon  them  by  the  courts  of  the  respective  States 
which  enacted  them  is  not  specifically  pleaded,  nor  the  opinions  of 
such  courts  introduced  in  evidence,  it  is  assumed  in  the  briefs  of 
either  party  that  they  should  receive  the  same  construction  by  the 
courts  of  this  State;  and  each  party  has  cited  certain  opinions,  in  which 
it  is  claimed  such  statutes  have  been  construed,  for  our  consideration 
in  determining  the  construction  in  their  application  to  questions  to 
be  decided  on  this  appeal.  Though  we  can  not  take  judicial  notice  of 
the  construction  placed  by  the  courts  of  another  State  upon  its  stat- 
utes, for  such  construction  should  be  proved  (Missouri,  K.  &  T.  Bv. 
V.  Wise,  106  S.  W.,  466;  Suth.  Stat.  Const.,  sec.  192),  we  believe  that 
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we  are  authorized  by  counsel  of  the  respective  parties  to  at  least  call 
to  our  aid,  in  passing  upon  the  questions  affected  by  such  statutes,  the 
opinions  of  the  Supreme  and  Court  of  Appeals  of  Missouri  referred 
to  in  their  respective  briefs,  and  to  that  end  take  them  as  evidence. 

On  June  15,  1901,  the  Royal  Circle,  then  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois,  having  for  its  object  and  pur- 
pose the  issuance  of  benefit  certificates  to  its  members  and  their  bene- 
ficiaries, in  addition  to  other  objects,  issued  and  delivered  to  James 
Stone,  the  son  of  plaintiff,  its  certain  benefit  certificate,  No.  21196,  so 
much  of  which  as  is  pertinent  to  this  case  is  as  follows : 

*The  Royal  Circle,  Springfield,  Illinois. 

"Benefit  Certificate. 

'This  certificate  is  issued  to  James  Stone,  a  member  of  circle  249, 
the  Royal  Circle  located  at  Piedmont,  Missouri,  upon  evidence  received 
from  said  circle  that  said  member  is  a  contributor  to  the  benefit  fund 
of  this  order,  upon  condition  that  the  statements  and  representations 
made  by  said  member  in  the  petition  for  this  membership  in  said 
circle,  and  the  statements  certified  to  by  him  to  the  worthy  medical 
examiner,  both  of  which  are  filed  in  the  supreme  secretary's  ofiice 
and  are  made  a  part  of  this  contract,  are  true,  and  upon  condition 
that  the  said  member  complies  in  the  future  with  the  laws,  rules  and 
regulations  now  governing  the  said  circle  and  fund,  or  that  may  here- 
after be  enacted  by  the  Supreme  Circle  to  govern  said  circle  and  fund, 
and  which  laws,  rules  and  regulations  are  also  made  a  part  of  this 
contract.  These  conditions  being  complied  with,  the  Supreme  Circle 
of  the  Royal  Circle  hereby  promises  and  binds  itself  to  pay  out  of  its 
benefit  fund  to  Hattie  McClanahan,  Mother,  Two  Thousand  Dollars, 
in  accordance  with  and  under  the  provisions  of  the  laws  governing 
said  fund,  upon  satisfactory  evidence  of  the  death  of  said  member, 
and  upon  the  surrender  of  this  certificate:  .  .  .  Provided  always, 
that  the  said  member  is  in  good  standing  in  this  order  at  the  time  of 
said  death  .  .  .:  and  provided  also  that  this  certificate  shall  not 
have  been  surrendered  by  said  member,  and  another  certificate  issued 
at  the  request  of  said  member,  in  accordance  with  the  laws  of  this 
order.    .    .    . 

"In  witness  whereof.  The  Royal  Circle  has  hereunto  a£Sxed  its  seal 
and  caused  this  certificate  to  be  signed  by  its  Supreme  President  and 
Supreme  Secretary  and  recorded  in  the  records  thereof  at  Springfield, 
Illinois,  this,  the  15th  day  of  June,  A.  D.  1901. 

"Joseph  Truter,   Supreme  President. 
"James  Walsh,  Supreme  Secretary. 

"Witnessed  and  delivered  in  our  presence  this,  the  21st  day  of  June, 
A.  D.  1901. 

"Conwav  C.  Ivey,  Worthy  Ruler, 
"Edward  S.  Seal,  Worthy  Secretary. 

"I  accept  this  certificate  upon  the  conditions  named  herein. 

"James  Stone, 

"(Signature  of  Member.)*' 

Said  Royal  Circle  was  organized  under  and  in  accordance  with  the 
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provisions  of  an  Act  entitled  ^'An  Act  to  provide  for  the  organization 
and  management  of  fraternal  beneficiary  societies  for  the  purpose  of 
furnishing  life  indemnity  or  pecuniary  benefits  to  beneficiaries  of  de- 
ceased members  or  accident  or  permanent  indemnity  disability  to 
members  thereof,  and  to  control  such  societies  in  this  State  and  of 
other  States  doing  business  in  this  State,  and  providing  and  fixing 
the  punishment  for  violation  of  the  provisions  thereof,  and  to  repeal 
all  laws  now  existing  which  conflict  thereof.  Approved  and  in  force 
June  22,  1893/' 

The  object  of  the  order,  as  stated  in  its  constitution  and  bylaws, 
adopted  January  3,  1903,  is  as  follows: 

'^Objects  of  the  order  shall  be  to  establish  a  benefit  fund  from 
which  shall  be  paid  on  the  death  of  a  member  in  good  standing  to 
families,  heirs,  blood  relations,  or  to  persons  dependent  upon  him  or 
her,  as  indicated  in  his  or  her  certificate/*  "Benefit  certificates  shall 
be  made  payable  only  to  families,  widow,  heirs,  blood  relations,  or  to 
persons  dependent  upon  the  member,  and  to  such  others  as  may  be 
admitted  by  the  law  of  the  State  of  Illinois  shall  designate  in  his 
application/*  "This  order  will  not  pay  benefits  on  members  who 
commit  suicide,  whether  sane  or  insane,  but  in  all  cases  the  amount 
contributed  to  the  benefit  fund  by  such  member  shall  be  returned  and 
shall  be  paid  to  the  family  out  of  said  fund  in  lieu  of  the  benefit/* 

On  February  16,  1904,  the  Fraternal  Army  of  Loyal  Americans  of 
the  Bepublic,  also  a  corporation  organized  under  the  laws  of  the  State 
of  Illinois,  and  having  for  its  object  purposes  of  a  kindred  nature, 
consolidated  with  the  Boyal  Circle,  and  after  the  consolidation  the 
order  was  known  as  the  Loyal  Americans  of  the  Republic,  the  defendant 
herein,  and  the  members  of  the  Boyal  Circle  constitute  the  Boyal 
*  Circle  Department  of  the  consolidated  order.  After  the  consolidation 
the  defendant,  by  its  constituted  authorities,  on  February  16,  1904, 
issued  to  James  Stone  what  is  known  as  a  "Benefit  Certificate  Bider,'* 
which  was  accepted,  signed  and  attached  to  his  benefit  certificate  by 
him,  whereby  he  accepted  membership  in  the  order  of  The  Loyal 
Americans  of  the  Bepublic,  and  agreed  that  his  contract  of  insurance 
should,  in  every  respect,  be  subject  to  the  terms  and  provisions  of 
the  contract  of  consolidation  and  the  laws  of  the  consolidated  order, 
and  recognized  his  application  to  the  Boyal  Circle  as  a  part  of  his 
contract  with  appellant.  In  his  application  for  membership  in  the 
Royal  Circle,  inter  aha,  this  agreement  appears:  "I  further  agree 
that  this  order  shall  not  be  responsible  under  this  contract  if  I  shall 
die  by  suicide,  whether  sane  or  insane.  ...  I  further  agree  to 
make  punctual  payment  of  all  dues  and  assessments  for  which  I  may 
become  liable,  to  conform  in  all  respects  to  the  constitution,  laws,  rules 
and  usages  of  this  order  now  in  force  or  which  may  hereafter  be 
adopted  by  the  Supreme  Circle  thereof/* 

Defendants  constitution  and  bylaws,  adopted  August  24,  1904,  con- 
tain the  following: 

"The  objects  of  this  order  shall  be:  To  establish  a  benefit  fund 
from  which  shall  be  paid  on  the  death  of  a  member  in  good  standing 
to  the  family,  heirs,  blood  relations,  or  to  other  persons  dependent 
upon  him  or  her,  as  indicated  in  his  or  her  certificate,  a  mortuary 
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benefit  of  not  to  exceed  the  amount  of  the  certificate  of  the  member; 
and  from  which  shall  be  paid  to  members  such  assistance  and  relief 
in  cases  of  accident  or  disability  as  shall  be  lawfid  to  be  paid  under 
the  laws  of  the  State  of  Illinois,  governing  fraternal  beneficiary  so- 
cieties.^* 

"Benefit  certificates  shall  be  made  payable  only  to  the  family,  widow, 
heirs,  blood  relation,  or  to  persons  dependent  upon  the  member,  and 
to  such  other  persons  as  may  be  permitted  by  the  laws  of  the  State 
of  Illinois  as  the  applicant  shall  designate  in  his  application.''  As 
amended  on  March  7,  8,  and  9,  1905,  defendant's  constitution  and  by- 
laws contain  the  following: 

"The  objects  of  this  order  shall  be  to  unite  fraternally  white  persons 
of  both  sexes  between  the  ages  of  18  and  65  years,  who  shall  be  phy- 
sically and  morally  acceptable  as  risks  and  members  subject  to  the 
limitations  prescribed  in  the  articles  of  association  of  the  order,  in 
the  constitution  and  bylaws,  and  in  the  certificates  and  applications 
furnished  to  and  accepted  by  such  members;  to  establish  and  main- 
tain funds  for  the  upbuilding,  support  and  perpetuity  of  the  order 
and  for  the  payments  of  benefits  to  its  members  and  their  beneficiaries; 
to  institute  local  lodges  or  assemblies,  by  and  through  which  persons 
properly  qualified  may  become  and  may  remain  members  of  this  order, 
and  to  prescribe  secret  work  and  means  of  recognition  whereby  mem- 
bers may  recognize  each  other  and  act  in  harmony  and  in  unity." 

"The  executive  power  of  this  order  is  vested  in  the  National  Con- 
gress of  Loyal  Americans  of  the  Republic,  which  shall  be  composed 
of  its  officers  and  the  representatives  of  the  local  assemblies.  The 
National  Congress  of  Loyal  Americans  of  the  Bepublic  shall  hold 
stated  meetings,  the  first  of  which  shall  be  held  on  the  first  Wednesday 
in  October,  1897.  The  Supreme  Executive  Council  shall  be  the  rep- 
resentatives of  the  National  Congress  of  Loyal  Americans  of  the  Repub- 
lic during  the  intervals  between  the  regular  meetings,  and  shall  do 
all  that  the  National  Congress  of  Loyal  Americans  of  the  Republic 
might  do.  And  it  shall  have  ritualistic  form  of  secret  work.  The 
expenses  of  the  order  shall  be  paid  by  just  and  equitable  assessments 
upon  the  members,  by  the  sale  of  supplies,  membership  fees,  dues  and 
other  fees  or  commission  for  services  rendered." 

"That  the  supreme  authority  is  vested  in  a  supreme  body  known 
as  the  National  Congress  of  Loyal  Americana  of  the  Republic:  That 
the  defendant  has  subordinate  bodies  known  as  general  assemblies 
and  local  assemblies:  That  local  assemblies  consist  of  not  less  than 
ten  benefit  members  and  report  to  and  are  under  the  management  and 
control  of  said  National  Congress:  That  the  general  assemblies  are 
composed  of  delegates  from  the  local  assemblies:  That  the  National 
Congress  consists  of  the  supreme  officers  of  the  defendant  of  whom 
twenty  are  elected  by  ballot  by  the  National  Congress  and  six  are 
appointed  by  the  Supreme  President  and  confirmed  by  the  Supreme 
Executive  Council,  and  delegates  elected  from  and  by  the  general 
assemblies :  That  the  National  Congress  shall  make  laws  for  the  gov- 
ernment of  the  order  not  in  conflict  with  the  articles  of  association: 
That  the  National  Congress  shall  hold  regular  sessions  tri-annually 
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and  special  sessions  on  call :  That  the  basis  of  representation  as  to  the 
delegates  elected  by  general  assemblies  is  one  delegate  for  each  500 
benefit  members  or  major  fraction  thereof,  belonging  to  local  assem- 
blies to  which  end  the  various  local  assemblies  are  grouped  together 
by  the  Supreme  Executive  Council,  and  each  such  ^oup  of  local  assem- 
blies creates  its  general  assembly  from  delegates  elected  by  the  several 
local  assemblies  in  the  group:  That  the  members  of  the  National 
Congress  shall  be  the  representatives  of  the  entire  membership  and 
shall  have  complete  charge  of  all  afiFairs  relating  to  the  interest  of 
the  order/* 

^'When  a  suit  at  law  or  in  equity  shall  be  brought  upon  the  benefit 
certificate  of  any  benefit  member,  the  contract  of  insurance  of  said 
benefit  member  with  the  order  shall  be  construed  according  to  the 
laws  of  the  State,  province  or  territory  in  which  the  local  assembly 
in  which  such  benefit  member  first  belonged  is  located/* 

Section  1409  of  chapter  13,  Rev.  Stats,  of  Mo.,  A.  D.  1897,  is  as 
follows : 

"All  such  associations  coming  within  the  description  as  set  forth 
in  section  1408  of  this  article,  organized  under  the  laws  of  this  or 
any  other  State,  province  or  territory,  and  now  doing  business  in  this 
State,  may  continue  such  business:  Provided,  that  they  hereafter 
comply  with  the  provisions  of  this  Act  regulating  annual  reports  and 
the  designation  of  the  superintendent  of  the  insurance  department 
as  the  person  upon  whom  process  may  be  served,  as  hereinafter  pro- 
vided.'* 

And  section  1410  is:  "Any  such  association  coming  within  the 
description  as  set  forth  in  section  1408  of  this  article,  organized  under 
the  laws  of  any  other  State,  province  or  territory  and  not  now  doing 
business  in  this  State,  shall  be  admitted  to  do  business  within  this 
State  when  it  shall  have  filed  with  the  superintendent  of  the  insurance 
department  a  duly  certified  copy  of  its  charter  and  articles  of  associa- 
tion, and  a  copy  of  its  constitution  or  laws,  certified  to  by  its  secretary 
or  corresponding  oflBcer,  together  with  an  appointment  of  the  super- 
intendent of  the  insurance  department  of  this  State  as  a  person  upon 
whom  process  shall  be  served  as  herein  provided,  that  such  association 
shall  be  shown  to  be  authorized  to  do  business  in  the  State,  province 
or  territory  in  which  it  is  incorporated  or  organized,  in  case  the  laws 
of  such  State,  province  or  territory  shall  provide  for  such  authoriza- 
tion; and  in  case  the  laws  of  said  State,  province  or  territory  do  not 
provide  for  any  formal  authorization  to  do  business  on  the  part  of  any 
such  association,  then  such  association  shall  be  shown  to  be  conducting 
its  business  within  the  provisions  of  this  Act,  for  which  purpose  the 
superintendent  of  the  insurance  department  of  this  State  may  per- 
sonally, or  by  some  person  designated  by  him,  examine  into  the  con- 
dition, affairs,  character  and  business  methods,  accounts,  books  and 
investments  of  such  association  at  its  home  office,  which  examination 
shall  be  at  the  expense  of  such  association,  and  shall  be  made  within 
thirty  days  after  demand  therefor,  and  the  expense  of  such  examina- 
tion shall  be  limited  to  $50.'* 

There  is  no  evidence  in  the  record  tending  to  show  that  appellant, 
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or  either  of  the  companies  it  consolidated,  was  ever  admitted  to  do 
business  within  the  State  of  Missouri  under  the  provisions  of  the 
preceding  section. 

After  James  Stone  became  a  member  of  the  consolidated  order  he 
paid  all  dues  and  assessments  made  by  the  same  and  performed  all 
other  obligations  imposed  upon  him  by  reason  of  his  membership, 
and  was  a  member  thereof  in  good  standing  at  the  time  of  his  death. 
He  died  in  the  town  of  Valentine,  Jeflf  Davis  County,  Texas,  on  March 
27,  1906,  and  the  required  proofs  of  his  death,  on  forms  provided  and 
furnished  by  the  defendant,  were  duly  made  and  forwarded  to  the 
order,  together  with  evidence  of  plaintiff's  right  as  beneficiary  in  the 
certificate  to  the  fimd  therein  stipulated  to  be  paid  her  on  her  son's 
death. 

These  are  the  facts  and  circumstances  attending  and  showing  the 
cause  of  James  Stone's  death :  On  March  27,  1906,  at  about  2  o'clock 
p.  m.,  he  tried  to  procure  laudanum  from  a  clerk  at  a  store  at  Valen- 
tine, who  refused  to  let  him  have  it;  about  an  hour  afterwards  he 
procured  a  four  ounce  bottle  of  crystalized  carbolic  acid  from  another 
clerk  at  the  same  store;  between  3  and  4  o'clock  he  obtained  a  flask 
from  a  saloon,  stating  at  the  time  he  wanted  to  put  some  laudanum 
in  it;  and  upon  being  asked  by  the  bartender:  "Are  you  going  to 
sleep,  Jimmie?"  he  answered,  "Yes,  I  am  going  to  take  a  good,  long 
sleep."  At  about  4  o'clock  the  same  evening  he  entered  the  room  of 
John  Gideon,  and  awaking  him  said,  "That  is  all  off,  I  have  done  it," 
at  the  same  time  putting  the  four  ounce  bottle  of  carbolic  acid  to  his 
mouth,  which  Gideon  took  from  him  and  immediately  went  for  a 
physician;  when  he  returned  with  Dr.  Danforth  they  found  Stone  in 
his  room  dying  and  in  a  few  minutes  he  expired.  Dr.  Danforth,  who 
made  an  examination  at  the  time  of  his  physical  appearance  and  con- 
dition, testified  that  his  death  was  caused  by  carbolic  acid  poisoning. 
These  facts  and  circumstances  demonstrate  beyond  a  reasonable  doubt 
that  Stone  committed  suicide. 

Conclusions  of  Law. — As  the  first  assignment  of  error  is  not  pre- 
sented in  appellant's  brief  as  a  proposition,  nor  is  any  asserted  under 
it,  and  is  not  followed  by  a  statement  as  is  required  by  the  rules  of 
this  court,  it  will  be  regarded  as  waived.  Yeager  v.  Neill,  64  S.  W., 
701 ;  Swift  V.  Bruce,  71  S.  W.,  321. 

It  is  contended  by  appellant  tliat  in  view  of  the  undisputed  evidence 
the  court  erred  in  peremptorily  instructing  a  verdict  for  the  appellee, 
and  in  not  directing  the  jury  to  return  a  verdict  in  its  favor.  This 
contention  embraces  all  the  assignments  of  error  except  the  first,  as 
well  as  the  propositions  asserted  under  them.  As  the  general  rule 
under  the  laws  of  Missouri,  as  expressed  in  chapter  119,  article  2,  sec- 
tion 7896,  Eevised  Statutes,  1899,  is  thaf'T!n  all  suits  upon  policies  of 
insurance  .  .  .  issued  by  any  company  doing  business  in  this  State 
(Missouri)  to  a  citizen  of  this  State,  it  shall  be  no  defense  that  the 
insured  committed  suicide,  unless  it  be  shown  to  the  satisfaction  of 
the  court  or  jury  trying  the  cause,  that  the  insured  contemplated 
suicide  at  the  time  of  the  application  for  the  policy,  and  any  stipula- 
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tion  in  the  policy  to  the  contrary  shall  be  void/'  it  having  been  alleged 
by  the  defendant  that  James  Stone  was  a  resident  of  and  domiciled 
in  the  State  of  Missouri  when  the  certificate  sued  on  was  issued,  it  was 
incumbent  upon  the  appellant,  in  order  to  avoid  the  effect  of  such 
statute,  to  show  that  it  was  entitled  to  the  benefit  of  laws  and  rules 
of  construction  pertaining  to  death  benefit  certificates  issued  by  fra- 
ternal beneficiary  associations.  It  may  be  conceded  that  it  is.  a  fra- 
ternal beneficiary  association,  as  defined  by  section  1408  of  the  Kevised 
Statutes  of  tlie  State  of  Missouri,  and  we  think,  under  the  opinions  in 
the  case  of  Tice  v.  Sup.  Lodge  of  Knights  of  Pythias,  100  S.  W.,  519, 
102  S.  W.,  1013,  it  is;  but  this  is  not  enough.  As  is  said  in  Gruwell 
V.  National  Council  of  K.  &  L.  of  S.,  104  S.  W.,  885 : 

"To  receive  the  benefit  of  the  liberal  laws  and  rules  of  construction 
pertaining  to  death  benefit  certificates  issued  by  fraternal  beneficiary 
associations,  defendant  had  the  burden  of  pleading  and  proving,  not 
only  that  it  possessed  the  essential  qualifications  of  such  societies  as 
prescribed  in  section  1408,  Eevised  Statutes,  1899  (Ann.  St.,  1906, 
p.  1111),  but  also  that,  being  incorporated  under  the  laws  of  another 
State,  it  had  been  admitted  to  do  business  in  this  State  in  the  manner 
provided  in  section  1410,  Eevised  Statutes,  1899  (Ann.  St.,  1906,  p. 
1113).  The  evidence  adduced  by  defendant  falls  short  of  showing 
that  it  was  qualified  for  admission  into  this  State  as  a  fraternal  bene- 
iSeiary  association ;  but,  had  that  fact  been  made  to  appear,  we  still  would 
be  compelled  to  hold  that  the  contract  can  not  be  considered  other- 
wise than  as  one  of  regular  insurance,  since  there  is  no  proof  in  the 
record  that  defendant  was  admitted  to  do  business  in  this  State  as 
a  fraternal  order.  It  averred  in  the  answer  that  it  was  ^doing  business 
in  the  State  of  Missouri  by  permission  and  license  of  said  State,'  and 
that  fact,  if  it  existed,  should  have  been  established  by  proof.  When 
defendant  admitted  the  execution  of  the  certificate  on  which  plaintiff 
based  a  cause  of  action  as  upon  a  policy  of  ordinary  life  insurance, 
and' further  admitted  the  fact  of  the  death  of  the  assured,  the  prima 
facie  right  of  plaintiff  to  a  recovery  was  complete,  and  could  be  de- 
feated only  by  proof  of  defensive  facts,  and,  obviously,  the  burden  of 
pleading  and  proving  such  facts  was  cast  on  defendant,  the  party  who 
aflSrmed  their  existence.  It  matters  not  that  the  certificate  indicates 
on  its  face  that  it  was  issued  by  a  fraternal  beneficiary  association, 
the  form  of  the  contract  can  not  serve  to  confer  a  benefit  which  the 
law  provides  may  be  acquired  only  in  tlie  particular  manner  prescribed. 
Baltzell  V.  Modem  Woodmen,  98  Mo.  App.,  153,  71  S.  W.,  1071;  Logan 
v.  Fidelity  &  C.  Co.,  146  Mo.,  114,  47  S.  W.,  948;  Brassfield  v.  Knights 
of  Maccabees,  92  Mo.  App.,  102;  Herzberg  v.  Modern  Brotherhood, 
100  Mo.  App.,  328,  85  S.  W.,  986;  Johnson  v.  Sovereign  Camp,  119 
Mo.  App.,  98,  95  S.  W.,  951;  Morton  v.  Supreme  Council,  100  Mo. 
App.,  76,  73  S.  W.,  259.  It  follows  that  defendant  must  be  denied 
the  benefit  of  the  laws  and  rules  relating  to  fraternal  orders,  and  that 
the  certificate  before  us  must  be  treated  as  one  issued  by  a  corporation 
of  another  class.'' 

Under  this  decision,  there  being  no  evidence  tending  to  show  that 
appellant  had  been  admitted  to  do  business  in  the  State  of  Missouri 
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in  the  manner  provided  in  section  1410,  Revised  Statutes  of  Missouri, 
1899,  the  contract  can  not  be  considered  otherwise  than  one  of  regular 
insurance  to  which  the  suicide  of  the  insured  is  no  defense. 
There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 


Edwabd  Kennedy  v.  A.  E.  Groves  et  al. 

Decided  April   16,  1908. 

1. — Landlord  and  Tenant — Landlord's  Lien — ^Asslffnee — ^Foredotnre. 

Ordinarily,  when  a  tenant  assifirng  the  unexpired  portion  of  his  lease  to  an- 
other with  the  consent  of  the  landlord,  and  the  landlord  accepts  the  assignee  as 
his  tenant,  the  original  tenant  is  relieved  from  liability  under  the  lease  for 
future  rents,  and  the  goods  of  the  original  tenant  remaining  upon  the  premises 
in  the  possession  of  the  subtenant  are  not  subject  to  the  landlord's  lien  for  rents 
accruing  after  the  assignment.  But  where  the  tenant  sells  his  goods  to  the  as- 
signee at  the  time  he  assigns  the  lease,  such  goods  are  thereafter  the  property 
of  the  assignee,  and  are  liable  in  his  hands  for  the  rent  due  by  the  tenant  be- 
fore the  assignment,  and  for  the  rept  which  the  assignee  may  afterwards  owe. 
Evidence  considered,  and  held  sufficient  to  support  a  judgment  foreclosing  a 
landlord's  lien  upon  hotel  furniture  as  against  both  an  original  tenant  and  his 
assignee. 

2. — ^Debtor  and  Creditor — ^Acceptance  of  Draft — ^Diichargre  of  Debt. 

The  acceptance  of  a  draft  for  collection,  the  money  when  collected  to  be 
applied  to  the  pa^onent  of  an  existing  debt,  will  not  discharge  the  debt  unless 
the  draft  is  paid. 

3. — Promissory  Notes — ^Release  of  Endorser — ^Failure  to  Sue. 

When  a  debtor  endorses  and  delivers  to  his  creditor  the  notes  of  a  third 
party  in  satisfaction  pro  tanto  of  the  debtor's  debt,  and  the  notes  are  so  ac- 
cepted by  the  creditor,  a  failure  by  the  creditor  to  sue  thereon  at  the  first  or 
second  term  of  the  court  having  jurisdiction  after  maturity  will  release  the 
endorser  from  the  debt. 

4. — Junior  Lienor — Bights  and  Equities. 

As  between  first  and  second  lienholders  upon  the  same  property,  the  sec- 
ond lienholder  has  the  right  to  see  that  the  debt  of  the  first  lienholder  is  re- 
duced by  any  offset  that  the  common  debtor  has  against  such  debt,  to  the  end 
that  his  security  may  not  be  impaired. 

6. — Same — Landlord — Xortgagee — Sequestration — Bents. 

W.  held  a  landlord's  lien  on  property  of  G.;  K.  held  a  mortgage  upon  the 
same  property  to  secure  a  debt  against  G.;  during  a  suit  between  the  three  for 
debt  and  foreclosure,  K.  sequestered  the  property  and  W.  replevied  the  same 
and  used  it  for  two  years.  Held,  that  as  against  K.  the  debt  due  W.  by  G. 
should  be  credited  with  the  reasonable  rental  value  of  the  property  during  the 
time  W.  held  and  used  it,  and  this  without  regard  to  whether  or  not  W.  wrong- 
fully replevied  or  whether  he  won  or  lost  his  suit  against  G. 

Appeal  from  tlie  District  Court  of  Jefferson  County.     Tried  below 
before  Hon.  W.  H.  Pope. 

Hogg,  Gill  <&  Jones,  A.  D.  Lipscomh  and  Blain,  Howth  £  Adams, 
for  appellant. 

O'Brien,  John  &  O'Brien,  for  appellee  Wilson. 
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McMEANS,  Associate  Justice. — ^Appellant,  Edward  Kennedy,  sued 
the  appellee,  A.  E.  Groves,  to  recover  on  certain  promissory  notes  exe- 
cuted in  his  favor  by  appellee  for  part  of  tlie  purchase  price  of  certain 
furniture  in  the  Clarendon  Hotel  in  the  city  of  Beaumont,  and  to 
foreclose  a  lien  thereon.  Upon  an  allegation  that  appellee  Wilson  was 
asserting  some  character  of  lien  on  the  furniture  and  was  holding 
the  same  in  his  possession,  he  was  made  party  defendant. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  court  filed 
its  findings  of  fact  and  conclusions  of  law,  from  which,  and  from  the 
pleadings  of  appellee  Wilson,  the  following  brief  statement,  it  is 
thought,  will  be  sufBcient  to  disclose  the  issues  involved  in  this  appeal 
as  well  as  explain  the  grounds  upon  which  this  opinion  is  based. 

Wilson  being  the  owner  of  the  Clarendon  Hotel  in  Beaumont  on 
March  8,  1902,  rented  it  to  appellant  Kennedy  for  a  period  of  three 
years.  Kennedy  furnished  the  hotel  at  his  own  expense  at  a  cost  of 
about  $4500.  On  January  13,  1904,  Kennedy  having  fallen  behind 
in  the  payment  of  rents,  and  then  owing  Wilson  about  $1600,  trans- 
ferred his  lease,  with  Wilson's  consent,  to  appellee  Groves.  Kennedy 
then  sold  tlie  furniture  to  Groves  for  $3750,  upon  terms  of  $500, 
which  was  to  be  paid  in  cash,  and  the  balance  in  notes,  retaining  an 
express  lien  on  the  furniture  as  security.  It  was  agreed  between 
Wilson  and  Kennedy  that  the  latter  should  discharge  his  debt  to  Wil- 
son by  paying  to  him  the  $500  which  Groves  had  agreed  to  pay  in 
cash  for  the  furniture,  and  to  endorse  over  to  Wilson  $1100  worth 
of  the  notes  given  by  Groves  to  Kennedy  in  part  payment  for  the 
furniture.  The  trade  between  Kennedy  and  Groves  was  duly  closed,; 
and  Groves  executed  and  delivered  his  notes  as  agreed,  but  failed  to 
pay  the  cash  consideration  agreed  upon,  but  instead  of  so  doing  de- 
livered to  Wilson's  representatives  a  draft  on  a  third  party  for  $500, 
which  was  received  by  such  representatives  for  collection  only  and 
not  in  discharge  of  the  cash  payment  Kennedy  had  agreed  to  make 
to  Wilson.  The  draft  was  never  paid.  Kennedy,  however,  endorsed 
over  $1100  worth  of  the  notes  to  Wilson,  who  thereupon  in  writing 
released  Kennedy  from  further  liability  under  the  lease  contract  for 
rents  to  accrue  in  the  future,  but  expressly  stipulated  that  Kennedy 
should  not  be  released  from  any  liability  as  endorser  of  said  notes. 
Groves,  after  occupying  the  hotel  for  awhile,  abandoned  its  possession  to 
the  owner,  Wilson,  but  never  paid  any  rent  during  the  time  he  held  it  and 
never  paid  any  of  the  notes  given  by  him  to  Kennedy  for  the  purchase 
price  of  the  furniture.  Kennedy  then  brought  suit  against  Groves 
on  the  notes  retained  by  him  and  to  foreclose  his  lien  on  the  furniture, 
making  Wilson  a  party  defendant,  and  seized  the  furniture  by  writ 
of  sequestration.  Wilson  replevied  the  property  and  retained  the  use 
of  same  in  connection  with  the  hotel  for  two  years,  and  its  fair  rental 
value  during  said  time  was  $1200.  Wilson  in  his  answer,  which  was 
not  filed  until  more  than  two  terms  of  the  court  had  elapsed  after 
the  maturity  of  notes  endorsed  to  him  by  Kennedy,  set  up  the  con- 
tract of  lease  between  himself  and  Kennedy  in  which  it  was  provided 
that  the  consideration  to  be  paid  by  the  latter  for  the  three  years 
should  be  $18,000,  in  monthly  installments  of  $500  each,  and  stipulat- 
ing that  Wilson,  for  security  for  said  sum  and  for  each  installment 
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accrued  or  to  accrue  under  the  contract,  should  have  a  valid  lien  upon 
the  furniture,  and  providing  further  that  Kennedy  should  in  no  wise 
be  released  from  liability  for  the  whole  sum  to  accrue  for  the  rental 
period,  and  in  case  of  a  sub-letting  the  same  should  be  subject  to  all 
the  terms  and  conditions  contained  in  the  contract,  and  further  set 
up  that  his  lien  as  landlord  for  security  for  the  $500,  which  Kennedy 
had  promised  to  pay  him  out  of  the  proceeds  oiE  the  sale  to  Groves, 
and  as  security  for  the  $1,100  in  notes  turned  over  to  him  by  Ken- 
nedy, and  as  security  for  the  amount  due  him  as  rent  by  Groves,  was 
superior  and  paramount  to  the  lien  retained  by  Kennedy  on  the  sale 
by  him  of  the  furniture  to  Groves.  He  prayed  for  judgment  against 
Kennedy  for  the  $500,  and  for  judgment  against  both  Kennedy  and 
Groves  for  $1,100,  the  amount  of  the  notes  of  Groves  endorsed  over 
to  Wilson  by  Kennedy,  with  interest  and  attorne/s  fees,  and  for 
judgment  against  Groves  for  the  amount  accrued  as  rent  during 
Groves's  tenancv,  and  that  his  lien  on  the  furniture  to  secure  each 
and  all  of  said  sums  be  decreed  superior  to  the  lien  asserted  by  Ken- 
nedy. 

The  transfer  of  the  lease  and  sale  of  the  furniture  by  Kennedy  to 
Groves  was  in  writing,  and,  among  other  things,  it  provided  that  tlie 
furniture  was  sold  subject  to  the  landlord's  lien  "as  provided  by  the 
laws  of  Texas  in  favor  of  the  landlord  for  rents  due  upon  said  building 
as  well  as  said  landlord's  lien  expressly  retained  in  said  lease  contract 
between  E.  E.  Wilson,  as  owner,  and  myself  (Kennedy)  heretofore 
executed;  and  the  said  Groves  accepts  said  assignment  of  said  lease 
and  transfer  of  said  furniture  and  chattels  with  the  express  under- 
standing that  the  same  is  made  subject  to  said  landlord's  lien/'  It 
was  further  provided  that  the  lien  retained  by  Kennedy  as  security 
for  the  notes  given  him  in  part  payment  of  the  furniture  by  Groves 
should  be  "subject  to  the  landlord's  lien  hereinbefore  mentioned  and 
secondary  thereto;"  and  further  that,  "This  lien  and  all  rights  of 
seizure,  sale  or  foreclosure  hereunder  are  expressly  understood  to  be 
secondary  and  subject  to  said  landlord's  lien  and  any  and  all  payments 
of  the  rents  due  unto  the  said  landlord  upon  said  building."  The 
consent  by  Wilson  to  the  transfer  of  the  lease  by  Kennedy  to  Groves 
was  also  in  writing,  and  provided,  among  other  things,  that  it  should 
be  "expressly  understood  and  agreed  that  said  transfer  is  made  subject 
to  the  landlord's  lien  for  rents  upon  said  buildings,  ...  it  being 
understood  as  a  condition  of  said  transfer  that  said  Groves  accepts 
said  lease  as  lessee  subject  to  all  the  terms,  stipulations,  conditions 
and  obligations  as  set  forth  in  said  original  lease  unto  Ed  Kennedy 
.  .  .  and  subject  to  all  said  conditions  and  stipulations,  I  hereby 
consent  to  said  assignment  of  said  lease." 

Under  this  state  of  facts  the  court  rendered  judgment  in  favor  of 
Wilson  against  Kennedy  for  $500,  with  eight  percent  interest  from 
January  13,  1904;  and  in  favor  of  Wilson  against  both  Kennedy  and 
Groves  for  $1,100,  being  the  amount  of  the  notes  endorsed  to  Wilson 
by  Kennedy,  with  interest  and  attorney's  fees;  and  in  favor  of  Wilson 
against  Groves  for  $2,029.50  wntli  interest,  being  amount  accrued  as 
rent  during  Groves'  tenancy;  and  for  foreclosure  as  against  both  Ken- 
nedy and  Groves.     The  court  refused  to  credit  the  account  of  Groves 


190S.]  Kennedy  v.  Gboves.  26d 

with  the  value  of  the  use  of  the  furniture  during  the  two  years  "Wilson 
had  the  use  of  it. 

By  his  first  assignment  of  error  appellant  contends  that  the  court 
erred  in  finding  and  foreclosing  a  lien  in  favor  of  Wilson  for  the  $500, 
for  which  the  draft  had  been  given  by  Groves  to  him,  and  for  the 
$1,100,  being  the  amount  of  the  notes  of  Groves,  endorsed  by  Kennedy 
to  Wilson,  and  for  the  additional  sum  of  $2,029.50,  rent  that  accrued 
during  Groves'  tenancy  because,  he  contends,  when  a  tenant  assigns 
the  unexpired  portion  of  his  lease  to  another  with  the  consent  of  the 
landlord,  and  the  landlord  accepts  the  assignee  as  his  tenant,  the  orig- 
inal tenant  is  relieved  from  further  liability  tinder  the  lease  for  future 
rents,  and  the  goods  of  the  original  tenant  remaining  upon  the  prem- 
ises in  the  hands  of  the  sub-tenant  are  not  subject  to  the  landlord's 
lien  for  rents  accruing  after  the  assignment.  Under  this  assignment 
appellant  argues  that  in  view  of  the  terms  of  the  instrument  releasing 
Kennedy  from  rents  thereafter  to  accrue  it  is  clear  that  it  was  intended 
also  to  release  the  furniture  from  the  operation  of  the  landlord's  lien 
other  than  as  security  for  the  amount  of  rent  theretofore  maturing. 

There  is  no  doubt  that  the  acceptance  of  Groves  by  Wilson  as  lessee 
under  Kennedy  would,  in  the  absence  of  evidence  showing  a  contrary 
intention,  operate  as  a  relinquishment  of  his  landlord's  lien  upon  the 
property  of  Kennedy  remaining  on  the  rented  premises.  Loustaunau 
V.  Lambert,  1  Texas  Civ.  App.,  441;  Ascarete  v.  PfaflP,  34  Texas  Civ. 
App.,  375.  It  may  be  stated  here,  however,  that  the  furniture  in 
question  did  not  belong  to  Kennedy,  he  having  parted  with  the  title 
thereto  on  its  sale  to  Groves.  At  most,  he  only  held  a  lien  as  security 
for  the  notes  given  him  by  Groves  for  the  purchase  of  the  property. 
This  lien  being  upon  the  property  at  the  time  Groves'  tenancy  began 
would  perhaps  be  superior  to  the  landlord's  lien  for  rent  to  thereafter 
accrue,  in  the  absence  of  evidence  authorizing  a  contrary  finding.  It 
indisputably  appears  from  the  evidence  that  it  was  the  intention  of 
Wilson  to  release  Kennedy  from  the  payment  of  rents  to  accrue  under 
Groves'  occupancy  of  the  rented  premises,  but  it-  by  no  means  follows 
that  it  was  intended  by  Wilson  or  Kennedy  to  release  the  property 
from  the  landlord's  lien ;  on  the  contrary,  it  is  manifest  that  through- 
out the  entire  transaction  it  was  the  intention  of  both  Wilson  and 
Kennedy  that  the  former's  landlord's  lien  should  be  superior  to  the 
lien  of  Kennedy  as  security  for  the  purchase  money  notes  given  to 
him  by  Groves. 

As  shown  in  the  foregoing  statement,  Wilson  had  a  lien  upon  the 
property  as  security  for  all  the  rent  to  accrue  under  Kennedy's  lease, 
which  for  the  three  years  amounted  to  $18,000.  It  would,  it  seems 
to  us,  be  the  exercise  of  poor  business  judgment  for  him  to  release 
property  subject  to  his  lien,  and  then  look  for  the  payment  of  rents 
to  thereafter  accrue  solely  to  a  person  admittedly  insolvent.  But  it 
is  not  to  the  exercise  or  not  of  business  judgment  we  must  look,  but 
to  the  intention  of  the  parties  as  manifested  by  their  acts  and  con- 
tracts. The  contract  of  lease  between  Wilson  and  Kennedy  provided 
that  any  subleasing  of  the  premises  should  be  subject  to  all  the  terms 
and  conditions  of  the  lease.  One  of  the  conditions  was  that  the  land- 
lord should  have  a  lien  upon  all  the  furniture  to  secure  the  entire 
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amount  to  accrue  during  the  life  of  the  lease.  Evidently,  with  this 
condition  in  mind  Kennedy,  in  selling  his  lease  to  Groves,  undertook 
to  make  it  clear  that  his  lien  for  deferred  payment  of  the  purchase 
money  should  not  be  superior  to  that  of  the  landlord,  for  he  expressly 
stipulated  in  his  contract  of  sale  that  it  was  sold  ^*8ubject,  however, 
to  the  landlord's  lien  as  provided  by  the  law  of  the  State  in  favor  of 
landlords  for  rents  due  upon  said  building  as  well  as  said  landlord's 
lien  expressly  retained  in  said  lease  contract  between  Wilson  as  owner 
and  myself  (Kennedy)  heretofore  executed,  and  said  Groves  accepts 
said  assignment  of  said  lease  and  transfer  of  said  furniture  and  chat- 
tels with  the  express  understanding  that  the  same  is  made  subject  to 
said  landlord's  lien,^^  and  further,  *^Said  notes  (those  given  by  Groves 
for  the  purchase  price  of  the  property)  are  secured  in  their  payment 
by  a  vendor's  lien  upon  the  property  hereby  conveyed,  which  lien  is, 
however,  subject  to  the  landlord's  lien  hereinafter  mentioned,  and 
secondary  thereto,  to  secure  the  payment  of  the  above  mentioned  notes." 
In  the  written  consent  to  the  assignment  of  the  lease  by  Kennedy  to 
Groves,  it  was  stipulated  that  the  transfer  should  be  subject  to  "said 
landlord's  lien,  ...  it  being  understood  as  a  condition  of  said 
transfer  that  said  Groves  accepts  said  lease  as  lessee  subject  to  all  the 
conditions  and  obligations  as  set  forth  in  said  original  lease;"  and 
"Said  rentals  shall  stand  payable  and  secured  by  all  the  terms  and 
conditions  of  said  lease.^'  From  this  it  was  manifestly  the  intention 
of  the  parties,  while  releasing  Kennedy  from  all  personal  liability  for 
installments  of  rent  falling  due  after  he  assigned  his  lease  to  Groves, 
to  continue  in  full  force  and  effect  the  landlord's  lien  upon  tlie  fur- 
niture as  security  for  the  rents  then  accrued  and  subsequently  to  ac- 
crue, and  that  such  lien  should  be  superior  to  the  lien  for  the  purchase 
money  reserved  by  Kennedy  on  his  sale  to  Groves.  The  assignment  is 
overruled. 

Appellant  by  his  second  assignment  complains  that  the  court  erred 
in  finding  against  Kennedy  only  for  the  sum  of  $500.  He  contends 
that  the  acceptance  by  Wilson's  attorneys  of  a  draft  drawn  by  Groves 
for  said  sum,  said  draft  not  being  endorsed  by  Kennedy  and  no  demand 
for  its  payment  having  been  made  on  him  after  its  dishonor  until 
Wilson  filed  his  cross-bill  in  this  suit,  such  acceptance  operated  as  a 
discharge  of  Kennedy's  indebtedness  in  said  amount.  The  assignment 
can  not  be  sustained.  When  Kennedy  sublet  the  hotel  he  owed  Wilson 
$1,600,  which  amount  he  agreed  to  discharge  by  paying  him  $500  in 
cash,  which  was  the  same  amount  Groves  had  agreed  to  pay  Kennedy 
in  cash,  and  to  endorse  over  to  Wilson  $1,100  worth  of  the  notes  that 
Groves  had  agreed  to  give  him  for  the  balance  of  the  purchase  price 
of  the  furniture.  When  Groves  came  to  pay  the  cash  consideration 
lie  found  that  he  did  not  have  that  much  money  on  hand  and  in  lieu 
thereof  he  drew  a  draft  for  said  sum  on  a  friend,  which  he  delivered 
to  Wilson's  attorneys,  who  accepted  it  for  collection  only  and  not  in 
discharge  of  any  part  of  Kennedy's  debt.  It  was  not  disputed  that 
Kennedy  agreed  to  pay  Wilson  the  $500,  and  it  is  not  pretended  that 
the  draft  was  ever  paid,  or  that  Wilson  otherwise  ever  received  said 
sum;  hence,  the  debt  is  still  unpaid  and  was  in  no  wise  affected  by 
the  circumstances  under  which  Wilson's  attorneys  received  the  draft. 
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By  his  third  assignment  appellant  complains  that  the  court  erred 
in  iinding  against  him  and  in  favor  of  appellee  Wilson  for  the  sum 
of  $1,100,  and  interest  and  attorney's  fees,  evidenced  by  notes  of  Groves 
endorsed  by  appellant  to  Wilson,  for  the  reason  that  the  undisputed 
facts  show  that  said  notes  were  never  presented  to  Kennedy  at  maturity, 
nor  were  they  protested,  and  suit  was  not  brought  thereon  within  the 
proper  time  to  hold  him  as  endorser. 

Wilson's  cross-action  against  Kennedy  on  the  Groves'  notes  was  not 
begun  until  after  more  than  two  terms  of  the  court  had  elapsed  after 
their  maturity;  the  notes  were  never  presented  for  collection  at  ma- 
turity, nor  were  they  protested.  The  evidence  justifies  a  finding  that 
when  Kennedy  turned  them  over  to  Wilson  he  did  so  in  discharge  of 
his  debt  pro  tanto,  and  that  Wilson  accepted  them  in  that  way.  The 
latter  then  executed  a  written  instrument  releasing  Kennedy  from 
further  liability  for  rents  to  accrue  in  the  future,  and  expressly  stipu- 
lated, "this  is  not  intended,  however,  to  release  him  from  any  liability 
as  endorser  upon  any  notes  which  I  hold."  It  seems  clear  from  this 
that  Wilson,  in  accepting  the  notes,  intended  to  release  Kennedy  from 
the  payment  of  so  much  of  the  debt  due  by  him  as  equalled  the  face 
value  of  the  notes,  save  that  he  held  him  as  endorser  only.  To  hold 
him  as  such  it  was  incumbent  on  Wilson  to  fix  his  liability  in  one  of 
the  modes  pointed  out  by  statute,  and  failing  to  do  this,  Kennedy  was 
released  from  liability.  It  follows,  therefore,  that  the  judgment  against 
Kennedy  for  the  amount  of  the  notes,  interest  and  attorney's  fees  was 
erroneous.     The  assignment  is  sustained. 

Error  is  assigned  upon  the  action  of  the  court  in  refusing  to  credit 
Groves'  liability  to  Wilson  with  the  value  of  the  use  and  hire  of  the 
furniture  during  the  time  of  its  possession  and  use  by  Wilson.  As 
before  shown,  the  title  of  the  furniture  was  in  Groves,  subject  to  a 
lien  in  favor  of  Wilson,  and  also  to  a  lien  in  favor  of  Kennedy.  As 
against  Groves,  neither  had  the  right  of  possession.  The  court  found, 
and  his  finding  is  sustained  by  the  evidence,  that  Wilson  held  and  used 
the  property  for  two  years  and  that  the  value  of  its  use  for  that  time 
was  $1,200.  Groves'  liability  to  Wilson  was  therefore  less  by  $1,200 
than  the  judgment  of  the  court  allows.  Kennedy,  as  junior  lienor, 
had  the  right  to  have  the  accounts  between  Groves  and  Wilson  adjusted 
and  to  have  any  proper  credits  made  thereon  which  Groves  might  have 
enforced,  because  Kennedy's  lien,  being  secondary  to  Wilson's,  the 
latter,  as  against  Kennedy,  could  foreclose  for  no  more  than  was  actu- 
ally due  after  all  proper  credits  were  allowed.  Appellee  Wilson  con- 
tends, however,  that  Kennedy  having  seized  the  property  by  writ  of 
sequestration,  and  he,  Wilson,  having  replevied,  would  be  liable  for 
the  value  of  the'  use  and  hire  of  the  property  only  in  the  event  he 
wrongfully  replevied  and  the  suit  decided  against  him,  and  that  as 
his  replevy  of  the  furniture  was  not  wrongful  there  was  no  obligation 
upon  him  to  account  for  the  hire  or  rents  thereof. 

Kennedy's  right  to  have  the  accounts  between  Wilson  and  Groves 
adjusted  existed  entirely  independent  of  the  fact  that  Kennedy  seques- 
tered and  Wilson  replevied.  The  right  to  replevy  may  have  existed  in 
Wilson  as  a  lienor  in  possession,  and  it  is  immaterial  that  Kennedy 
had  no  right  to  a  judgment  on  the  replevy  bond.     Kennedy,  perhaps. 
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had  no  right  to  a  personal  judgment  for  the  value  of  the  use  of  the 
furniture,  and  in  fact  such  a  judgment  was  not  sought  by  him,  but 
he  did  ask  that  Wilson  be  not  allowed  to  foreclose  for  any  greater  siun 
than  the  balance  due  by  Groves  to  Wilson,  and  we  think  that  the  court 
erred  in  directing  a  foreclosure  for  a  larger  sum  than  that  actually  due. 

We  have  examined  appellant's  other  assignments  of  error  and  are 
of  opinion  that  no  reversible  error  is  shown  in  any  of  them. 

The  judgment  of  the  court  below  is  reformed  so  as  to  relieve  appel- 
lant from  the  judgment  rendered  against  him  on  the  notes  endorsed 
over  to  Wilson  by  him,  amounting  to  $1,100,  interest  and  attorney's 
fees,  and  so  as  to  relieve  the  property  foreclosed  upon  of  so  much  of 
Wilson's  lien  as  equals  $1,200,  the  value  of  the  use  and  hire  of  the 
property  during  the  two  years  Wilson  held  and  used  the  same;  and 
the  said  judgment,  as  so  reformed,  is  affirmed. 

Reformed  and  affirmed. 


John  W.  Elliott  et  al.  v.  Gertrude  E.  A.  Elliott. 

Decided  April   17,   1908. 

1. — ^Appeal — ^DlBmissal — Defective  Certificate  to  Transcript. 

A  motion  was  made  by  appellee  to  dismiss  this  appeal  because  the  certificate 
of  the  clerk  to  the  transcript  was  defective;  appellant  answered,  with  prayer  for 
certiorari,  waiver  of  service  of  such  writ  by  the  clerk,  and  motion  to  file  a  prop- 
erly certified  transcript,  which  accompanied  the  motion.  Held,  the  matter  not 
beinfif  jurisdictional,  and  no  delay  being  caused  thereby,  the  motion  of  appellant 
to  file  the  properly  certified  transcript  should  be  granted. 

2.-^Deed — Frand  or  Mistake — Snit  to  Cancel — ^Evidence. 

In  a  suit  to  cancel  a  deed  on  the  ground  of  fraud  or  mistake  in  procuring 
its  execution,  and  a  breach  of  the  promise  on  the  part  of  the  grantees  to  support 
and  maintain  the  grantor  during  the  remainder  of  her  life,  evidence  considered, 
and  held  insufiicient  to  support  the  verdict  and  judgment  of  the  trial  court  for 
the  plaintiff. 

8. — ^Absolute  Deed — Consideration — ^Failnre  to  Perform  Covenant — Semedy. 

When  an  absolute  deed  is  executed  upon  a  promise  or  covenant  on  the  part 
of  the  grantee  to  support  and  maintain  the  grantor  during  the  remainder  of  her 
life,  a  breach  of  the  covenants  which  were  the  consideration  for  the  deed  would 
not  cause  the  title  to  revert  to  the  grantor.  Her  remedy  in  such  case  is  a  suit 
for  damages  or  for  specific  performance  of  the  contract. 

• 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Linn,  Eolland  &  Austin,  for  appellants. — A  deed  cannot  be  varied, 
changed  or  altered  by  parol  testimony  so  as  to  add  conditions  thereto, 
unless  fraud  or  mutual  mistake  in  the  deed  as  executed  is  pleaded  and 
clearly  shown  by  the  proof.  Galveston,  H.  &  S.  A.  Bv.  v.  Pfeuffer,  56 
Texas,  72;  East  Line  R.  R.  Ry.  v.  Garrett,  52  Texas/l38;  Texas  &  P. 
Coal  Co.  V.  Lawson,  10  Texas  Civ.,  491 ;  Scarbrough  v.  Alcorn,  74 
Texas,  362;  Eckford  v.  Berry,  87  Texas,  415;  Hubby  v.  Harris,  68 
Texas,  94 ;  Wooters  v.  International  &  6.  N.  Ry.,  54  Texas,  299 ;  Heflron 
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V.  Cunningham,  76  Texas,  319;  Weaver  v.  City  of  Gainesville,  1  Texa^ 
Civ.  App.,  286;  Faires  v.  Cockerell,  88  Texas,  428;  Belcher  v.  Mulhall, 
57  Texas,  19 ;  Gillespie  v.  Brown,  30  S.  W.,  449. 
On  necessity  for  tender  see  Berryman  v.  Schumaker,  67  Texas,  314. 

Gaines  £  Corbett,  for  appellee. 

PLEASANTS,  Chief  Justice. — Heretofore,  in  this  cause,  appellee 
filed  a  motion  to  dismiss  the  appeal  on  the  ground  that  the  transcript 
filed  by  appellant  was  defectively  certified  by  the  district  clerk.  Appel- 
lants made  answer  to  this  motion,  and  prayed  for  a  writ  of  certiorari 
to  the  clerk  to  send  up  a  properly  certified  transcript.  With  their  answer 
aod  motion  they  fiJed  a  paper  by  the  clerk  waiving  the  issuance  and 
service  of  the  writ  of  certiorari.  Appellants  also  presented  with  their 
motion  a  properly  certified  transcript  and  prayed  that  the  same  be  sub- 
stituted for  the  original  transcript  and  filed.  We  thereupon  refused 
appellee's  motion  to  dismiss,  and  ordered  the  properly  certified  tran- 
script to  be  filed  as  such.    There  was  no  written  opinion  at  the  time. 

Appellees  now  file  their  motion  for  this  court  to  prepare  and  file 
its  written  opinion,  alleging  that  the  order  made  by  us  "is  in  direct 
conflict  with  the  order  and  judgment  of  the  Court  of  Civil  Appeals 
of  the  Third  District  in  the  case  of  Paris  &  G.  N.  R.  Co.  v.  Armstrong 
&  Brown  (83  S.  W.,  28)  and  because  it  is  important  to  have  the  rules 
regulating  the  practice  in  the  higher  courts  of  this  State  uniform  and 
settled.^' 

The  appeal  was  perfected  by  approval  of  the  appeal  bond  February 
18,  1907.  The  record  was  filed  in  this  court  April  8,  1907,  the  motion 
to  dismiss  the  appeal  July  8,  1907,  and  appellants'  answer  to  appellee's 
motion  to  dismiss  and  their  motion  to  substitute  the  perfected  tran- 
script accompanied  by  the  perfected  transcript,  September  23,  1907. 

In  its  opinion  dismissing  the  appeal  in  Paris  &  G.  N.  R.  Co.  v. 
Armstrong  &  Brown,  supra,  the  Court  of  Civil  Appeals  of  the  Third 
District  say:  "In  order  for  this  court  to  acquire  jurisdiction  of  a 
cause  upon  appeal,  it  is  necessary  that  the  clerk's  certificate  to  the 
transcript  show  that  such  transcript  contains  a  true  copy  of  all  of  the 
proceedings  in  the  cause."  In  Conner  v.  Downes  (74  S.  W.,  781)  this 
court  held  that  the  rules  for  the  government  of  district  clerks  in  the 
preparation  of  transcripts  were  directory  and  should  not  be  enforced 
so  as  to  defeat  substantial  rights  pursued  with  reasonable  diligence. 
The  defect  in  the  transcript  in  that  case  was  that  the  seal  of  the  clerk 
was  not  affixed  to  the  transcript  in  the  manner  prescribed  by  law. 
Since  the  order  made  by  us  in  the  present  case  the  Supreme  Court, 
answering  a  certified  question  in  the  case  of  Freeman  v.  The  Collier 
Kacket  Co.,  et  al.,  105  S.  W.,  1129,  has  held  that  the  jurisdiction  of 
the  Court  of  Civil  Appeals  does  not  depend  upon  the  character  of  the 
certificate  of  the  clerk  to  the  transcript. 

The  matter  not  being  jurisdictional  and  no  delay  being  caused  by 
allowing  appellants  to  file  a  properly  certified  transcript  in  lieu  of  the 
one  originally  filed  which  is  defectively  certified,  it  is  within  the  dis- 
cretion of  this  court  to  allow  a  properly  certified  transcript  to  be  filed. 
Vol.  L.  Civil— 18. 
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For  these  reasons  appellant  was  allowed  to  file  the  perfected  transcript, 
and  appellee's  motion  to  dismiss  the  appeal  was  refused. 

This  suit  was  brought  by  appellee  against  appellants,  John  W.  Elliott 
and  wife,  Melissa  Elliott,  to  cancel  a  deed  made  by  her  to  them  whereby 
she  conveyed  to  them  416  acres  of  land  on  the  Thomas  Cayce  league  in 
Matagorda  County,  and  to  recover  possession  of  said  premises. 

PlaintiflE's  petition,  omitting  the  formal  parts  and  the  description  of 
the  land  sought  to  be  recovered,  is  as  follows: 

*'That  heretofore,  to  wit,  on  the  9th  day  of  October,  A.  D.  1905,  the 
plaintiff  was  residing  on  the  hereinafter  described  tract  of  land  as  her 
homestead,  in  Matagorda  County,  Texas;  that  at  said  time  her  son, 
John  W.  Elliott,  and  his  wife,  Melissa  Elliott,  were  residing  in  said 
State  and  county  and  on  the  property  hereinafter  described,  or  the 
property  previously  conveyed  to  them  by  this  plaintiff;  that  this  plain- 
tiff is  a  widow,  more  th^n  70  years  of  age,  and  it  is  necessary  for  her 
to  always  have  with  her  some  one  to  look  after  and  care  for  her,  and 
to  nurse  her  through  any  sickness  that  might  befall  her;  that  all  of 
her  children  are  of  age,  and  were  married  and  living  to  themselves 
on  said  date ;  that  on  said  date,  this  plaintiff  was  possessed  in  her  own 
right  of  a  tract  of  land  consisting  of  416  acres,  more  or  less,  said  land 
being  her  separate  property;  that,  being  desirous  of  securing  herself 
a  support  during  the  remainder  of  her  life  and  of  procuring  a  home 
with  the  comforts  and  conveniences  of  life,  and  of  assuring  to  herself 
all  of  the  necessities  of  life  in  the  way  of  food,  clothing  and  the  com- 
forts of  life  that  were  needed  by  her  at  her  age,  and  to  procure  the 
nursing  that  she  might  require  in  sickness,  and  procuring  all  necessary 
medicine,  doctor's  bills  that  might  be  incurred  by  her,  and  to  relieve 
lier  of  the  care  and  worry  incident  to  the  managing  of  her  estate,  she 
made  and  entered  into  an  agreement  with  her  said  son,  John  W.  Elliott, 
and  his  wife,  Melissa  Elliott,  the  defendants  herein,  by  the  terms  of 
which  she  was  to  and  did  convey  to  them  the  land  hereinafter  described, 
in  consideration  of  their  furnishing  to  her  the  necessities  hereinbefore 
stipulated,  and  that,  in  conformity  with  such  agreement,  she  did,  on 
the  said  9th  day  of  October,  1905,  make  and  execute  to  the  said  John 
W.  Elliott  and  Melissa  Elliott  the  deed  convevance  hereinafter  set  out; 
that  when  said  deed  was  made  and  executed  it  was  understood  and 
agreed  that  the  same  was  to  contain  a  clause  by  which  the  said  prop- 
erty was  to  revert  to  her  in  the  event  of  a  breach  of  any  of  the  covenants 
and  agreements  contracted  to  be  kept  and  performed  by  the  grantees 
therein.  And  further,  that  said  John  W.  Elliott  and  his  wife,  Melissa 
Elliott,  were  not  to  have  the  right  or  authority  to  mortgage,  hypothecate, 
sell  or  convey  any  part  of  the  property  without  the  consent  of  this  plain- 
tiff; that  this  plaintiff  is  old  and  infirm,  and  is  not  able  to  read  or 
write,  and  must  necessarily  rely  upon  the  statements  of  others  as  to 
the  contents  of  written  instruments;  that  the  said  deed  oi:  conveyance 
did  not  contain  the  clause  relating  to  the  mortgaging  or  conveying  of 
said  land,  and  did  not  contain  the  clause  requiring  the  strict  perform- 
ance of  the  covenants  of  the  grantee  therein  as  a  condition  precedent 
to  the  passing  of  title,  and  that  said  clauses  were  left  out  of  said  deed 
by  fraud  on  the  part  of  the  defendants,  John  "W.  Elliott  and  Melissa 
Elliott,  in  not  properly  describing  the  conditions  to  whomsoever  may 


1908.]  Elliott  v.  Elliott.  275 

have  drawn  said  deed^  or  that  said  clauses  were  left  out  of  said  deed 
by  mistake  of  the  conveyapcer  who  prepared  the  instrument,  but  by 
which  this  plaintiff  can  not  say,  as  she  is  unable  to  read  or  write,  and 
relied  solely  upon  the  statements  of  her  son,  in  whom  she  had  full  faith 
and  confidence ;  that  the  leaving  out  of  said  clauses  were  and  did  oper- 
ate as  a  fraud  upon  this  plaintiff.  This  plaintiff  would  further  repre- 
sent that  by  the  terms  of  said  deed  of  conveyance  executed  by  her, 
the  said  defendants  were  to  support  and  maintain  this  plaintiff  during 
the  balance  of  her  life,  and  by  the  terms  of  said  deed  they  did  promise 
to  do  so  in  a  manner  commensurate  with  their  means  and  according 
to  the  wants  and  necessities  of  this  plaintiff,  during  her  old  age;  that 
said  plaintiff  was  to  reside  with  them,  and  they  were  to  furnish  to  her 
all  the  necessities  of  life  in  the  way  of  food,  clothing,  and  all  the  com- 
forts of  life  at  their  command  and  needed  by  her  at  her  age,  and  to  care 
for  and  nurse  her  when  sick,  and  to  furnish  her  with  all  necessary 
medicines,  and  to  pay  all  doctor's  bills  incurred  by  her,  and  all  bills 
incurred  for  necessary  clothing,  food,  medicines,  medical  attention,  etc. 
That  the  property  described  in  said  deed  is  as  follows.     .     .     ." 

"This  plaintiff  would  further  represent  to  the  court  that  the  said 
John  W.  Elliott  and  Melissa  Elliott  have  wholly  failed  and  refused  to 
keep  and  perform  the  covenants  and  conditions  of  said  deed,  and  that 
instead  of  carrying  out  the  agreement  according  to  the  purpose  and 
intention  of  the  parties  thereto,  they,  within  a  few  weeks  after  the 
procuring  of  said  deed,  began  to  mistreat  and  absue  this  plaintiff,  and 
cause  her  life  to  become  a  burden  to  her;  that  said  defendants  have 
several  small  children,  ranging  in  years  from  ten  downward,  and  that 
they  have  taught  these  children  to  rebuke  her  and  to  tell  her  that 
the  property  was  the  property  of  their  father  and  mother  and  them- 
selves, and  that  she  had  no  right  in  said  property,  and  that  she  was  a 
burden  to  them,  and  to  taunt  her  with  her  age  and  helplessness. 

'That  said  defendant,  John  W.  Elliott,  without  the  knowledge  and 
consent  of  this  plaintiff  has  mortgaged  the  property  described  in  said 
deed  and  conveyed  it  thereby  to  W.  E.  Sayers,  for  the  sum  of  $500, 
and  has  squandered  and  wasted  the  money  secured  by  such  mortgage, 
and  is  seeking  to  further  mortgage  said  property  and  to  further  encum- 
ber it;  that  if  the  title  to  said  land  remains  in  the  defendants,  that 
they  will  sell  it  or  will  mortgage  it  to  such  an  extent  that  they  can 
never  yedeem  it,  and  it  will  become  a  total  loss ;  that  this  plaintiff  will 
be  deprived  of  the  means  of  support  for  herself  during  her  old  age; 
that  all  of  the  conditions  and  covenants  in  said  deed  set  out  in  said 
contract  and  agreement  made  at  the  time  of  the  execution  of  said  deed, 
have  been  breached  by  the  defendant  herein,  to  this  plaintiff's  great 
damage. 

'^Wherefore,  premises  considered,  plaintiff  prays  that  the  defendants, 
and  each  of  them,  be  cited  in  terms  of  law  to  appear  and  answer  this 
petition;  that  the  defendants,  and  each  of  them,  be  restrained  from 
further  mortgaging  or  encumbering  said  property,  and  be  restrained 
from  wasting  the  fruits,  hire  and  revenues  arising  therefrom,  and  that 
upon  final  hearing  that  said  deed  be  declared  to  be  null  and  void,  and 
that  this  plaintiff  be  restored  to  the  title  and  possession  of  her  said 
property  as  fully  as  though  said  deed  had  never  been  executed,  and 
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for  all  costs  of  court,  and  all  other  and  further  relief,  both  general  and 
special,  either  at  law  or  in  equity,  to  which  she  may  be  entitled,  and 
in  duty  bound  will  ever  pray." 

The  defendants  answered  by  general  exception  and  general  denial 
and  several  special  exceptions  and  pleas,  the  nature  of  which,  in  the 
view  we  take  as  to  the  sufficiency  of  the  evidence  to  raise  the  issues 
presented  by  the  petition,  it  is  unnecssary  to  state.  The  cause  was  tried 
by  a  jury  in  the  court  below  and  a  verdict  and  judgment  was  rendered 
in  favor  of  plaintiff. 

The  deed  sought  to  be  canceled  is  by  its  terms  an  absolute,  uncon- 
ditional conveyance  of  the  land  without  any  reservations  whatever  and 
contains  covenants  of  general  warranty.  The  consideration  recited  in 
the  deed  is  as  follows: 

"$5.00  cash,  the  receipt  of  which  is  acknowledged,  and  the  further 
consideration  of  the  natural  love  and  affection  borne  by  tlie  grantor 
to  the  grantees  and  as  a  part  recompense  for  my  care,  support  and 
maintenance  during  the  balance  of  my  life  by  them,  my  said  son  and 
daughter,  which  they  have  promised  to  do  in  a  manner  commensurate 
with  their  means  and  according  to  my  wants  and  necessities  during 
my  old  age,  i.  e.,  I  am  to  reside  with  them  and  they  are  to  furnish  me 
all  the  necessaries  of  life  in  the  way  of  food,  clothing  and  all  the  com- 
forts of  life  at  their  command  and  needed  by  me,  with  all  necessary 
medicines,  and  to  pay  all  doctors'  and  other  bills  incurred  by  me  for 
any  necessary  clothing,  food,  medicines  and  attention,  etc.'* 

We  shall  not  consider  any  of  the  numerous  assignments  presented 
in  appellants'  brief  except  assignment  No.  14,  which  complains  of  the 
refusal  of  the  trial  court  to  instruct  tlie  jury  to  find  for  the  defendants 
on  the  ground  that  there  is  no  evidence  to  sustain  plaintiff's  allegations 
of  fraud  or  mistake  in  the  execution  of  the  deed. 

The  deed  was  prepared  by  W.  E.  Austin,  who  testified  that  he  pre- 
pared it  as  the  request  of  appellant.  Jack  Elliott.  He  further  testified 
that  appellee  came  to  his  office  after  he  had  prepared  the  deed  and  he 
read  it  over  to  her  and  took  her  acknowledgment  thereto;  that  she  fully 
understood  the  contents  of  the  deed  and  expressed  herself  satisfied 
therewith ;  that  she  did  not  intimate  to  him  a  desire  that  the  deed  con- 
tain a  clause  withholding  from  her  son  tlie  right  to  mortgage  the 
property  or  a  clause  providing  that  the  title  to  the  property  would 
revert  to  her  upon  the  breach  by  appellants  of  any  of  the  agreements  or 
covenants  which  formed  the  consideration  for  the  convevance. 

Appellee  testified  at  length  and  she  does  not  claim  in  her  testimony 
that  she  requested  that  the  clauses  mentioned  should  be  inserted  in  the 
deed  or  that  there  was  any  agreement  between  herself  and  appellants 
that  the  conveyance  should  contain  any  reservations  or  conditions  of 
any  kind.  She  says,  however,  that  she  did  not  know  when  she  signed 
the  deed  that  she  thereby  gave  the  property  to  Jack  Elliott  to  do  as 
he  pleased  with,  and  to  sell  or  to  mortgage  it,  and  that  she  thought 
she  was  turning  it  over  to  him  to  rent  for  her  benefit.  The  evidence 
shows  that  she  can  not  read,  but  there  is  neither  allegation  nor  evi- 
dence that  she  is  or  was  mentally  incompetent  to  contract.  Austin 
testified  that  after  she  had  executed  the  deed  and  it  had  been  delivered 
she  told  him  that  she  wanted  to  reserve  the  right  to  the  rents  from 
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the  place  as  long  as  she  lived  and  that  he  then  wrote  an  instrument 
giving  her  the  rents  for  life,  which  appellant  Jack  Elliott  signed  and 
delivered  to  her.  This  is  the  substance  of  the  testimony  upon  the  issues 
of  fraud  and  mistake  in  the  execution  of  the  deed,  and  we  do  not 
think  it  sufficient  to  raise  either  issue. 

The  deed  being  absolute  upon  its  face  the  title  would  not  revert  to 
appellee  upon  failure  of  appellants  to  perform  the  covenants  which 
were  the  consideration  for  the  conveyance,  and  her  only  remedy  is  a 
suit  for  damages  or  specific  performance  of  the  contract.  Mayer  v. 
Swift,  73  Texas,  367;  Chicago,  T.  &  M.  Ry.  Co.  v.  Titterington,  84 
Texas,  218;  Moore  v.  Cross,  87  Texas,  561;  Freeman  v.  Jones,  94  S. 
W.,  1072. 

We  may  add  that  the  evidence  is  insufficient  to  sustain  a  finding 
that  appellants  have  failed  or  refused  to  comply  with  the  contract  as 
expressed  in  said  deed,  or  that  they  ever  mistreated  appellee. 

We  think  under  the  undisputed  evidence  in  the  case  appellants  were 
entitled  to  a  verdict,  and  the  court  sliould  have  so  instructed  the  jury. 
It  follows  that  the  judgment  of  the  court  below  should  be  reversed 
and  judgment  here  rendered  for  appellants  and  it  has  been  so  ordered. 

ON    MOTION    FOR    REHEARING. 

In  the  main  opinion  heretofore  filed  in  this  case  we  state  that  the 
deed  from  appellee  to  appellants  "contains  covenants  of  general  war- 
ranty,'*  and  that  appellee  went  to  the  office  of  the  attorney  who  wrote 
.the  deed  and  there  executed  it.  Neither  of  these  statements  are  cor- 
rect, and  while  neither  of  them  are  at  all  material  to  the  issue  upon 
which  the  appeal  was  decided,  at  appellee's  request  we  make  the  fol- 
lowing corrections: 

The  record  shows  that  the  deed  did  not  contain  coii^nants  of  war- 
ranty. It  is,  however,  an  absolute  unconditional  conveyance  of  the 
land  for  the  consideration  stated  in  the  opinion.  We  were  led  into 
the  error  of  describing  the  deed  as  a  deed  with  general  warranty  by  a 
statement  to  that  effect  contained  in  appellants*  brief,  which  we  are 
sure  was  inadvertently  made.  The  record  also  shows  that  the  deed 
was  executed  at  the  home  of  appellee  and  not,  as  stated  in  the  opinion, 
at  the  office  of  the  attorney. 

We  further  say  in  tlie  opinion  "that  the  evidence  is  insufficient  to 
sustain  the  finding  that  the  appellants  have  failed  or  refused  to  com- 
ply with  the  contract  as  expressed  in  said  deed  or  that  they  ever  mis- 
treated appellee.**  After  a  more  careful  reading  of  the  contradictory 
and  confusing  testimony  of  the  appellee,  we  conclude  that  tlie  jury 
might  have  found  that  appellants  had  not  complied  with  the  contract. 
She  testified  that  appellants  had  not  treated  her  with  proper  considera- 
tion, had  allowed  their  children  to  be  disrespectful  to  her,  and  that  on 
at  least  one  occasion  appellant  Jack  Elliott,  when  in  a  state  of  intoxi- 
cation, had  cursed  her  and  told  her  to  get  out.  While  she  says  that 
they  did  not  furnish  her  with  medicine,  clothing  or  anything  of  that 
kind,  she  further  says  that  she  was  not  refused  anything  she  asked  for, 
but  that  her  money  paid  for  every  thing  she  got. 

We  adhere  to  our  former  conclusion  that  there  is  no  evidence  to 
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sustain  the  allegations  of  fraud  or  mistake  in  the  execution  of  the 
deed.  The  only  evidence  relied  on  by  appellee  to  show  any  mistake 
in  the  deed  is  the  testimony  showing  the  failure  of  the  attorney  Austin, 
who  drew  the  deed,  to  embody  therein  the  stipulation  that  appellee 
should  have  the  revenues  from  the  land  during  her  life,  and  the  state- 
ment of  appellee  that  she  did  not  know  when  she  executed  the  deed 
that  she  was  turning  the  property  over  to  her  son  absolutely  to  do 
with  as  he  pleased.  As  stated  in  our  former  opinion,  after  Austin 
ascertained  that  appellee  desired  to  retain  the  rents  from  the  property 
during  her  life,  he  prepared  an  agreement  to  that  effect  which  was 
executed  by  appellants.    This  agreement  was  as  follows: 

"The  State  of  .Texas,    ) 
County  of  Matagorda.) 

"It  is  distinctly  understood  by  and  between  the  parties  hereto  that 
the  rents  and  revenues  of  the  tract  of  land  (being  the  rest  and  residue 
and  remainder  left  out  of  a  certain  629-acre  tract,  said  remainder  esti- 
mated to  be  415  acres  more  or  less),  this  day  conveyed  by  Gertrude 
E.  A.  Elliott  by  deed  of  gift  to  John  W.  Elliott  and  wife,  Melissa 
Elliott,  shall  become  and  remain  the  property  of  the  said  Gertrude  E. 
A.  Elliott  during  her  life  time,  but  same  shall  be  collected  for  her 
by  her  son,  John  W.  Elliott,  and  the  renting  of  said  lands,  the  fee 
of  which  has  been  conveyed  as  aforesaid,  shall  be  in  the  hands  of  John 
W.  Elliott,  and  the  same  turned  over  to  her,  the  said  Gertrude  E.  A. 
Elliot  as  she  may  need  to  do  with  as  she  pleases. 

"Witness  our  hands  this  9th  day  of  October,  1905. 

John  W.  Elliott, 
Melissa  Elliott." 

The  testimony  of  appellee  that  she  did  not  know  that  she  was  con- 
veying the  land  to  her  son  to  do  with  as  he  pleased  was  elicited  by  her 
answers  as  follows: 

"Q.  When  this  deed  that  is  here  was  made,  did  you  know  that  you 
were  turning  this  property  over  to  Jack  absolutely  to  do  what  he  pleased 
with  it? 

"A.  No,  sir,  I  did  not. 

"Q.  Did  you  know  you  were  making  a  deed  that  would  enable  him 
to  sell  and  mortgage  that  property? 

^A.  No,  sir,  I  did  not  know  it. 

^Q.  You  cannot  read?    Cah  you  read  and  write? 

"A.  No,  sir. 

"Q.  You  have  to  depend  on  what  others  tell  you? 

"A.  They  can  put  down  anything  and  read  it  to  me  and  I  don't 
know  five  minutes  afterwards  what  it  was. 

"Q.  When  you  made  and  signed  this  deed  on  the  9th  day  of  October, 
did  you  know  that  you  gave  to  Jack  this  property  to  do  as  he  pleased 
with  it,  sell  it,  mortgage  it  or  anything  else? 

"A.  No,  sir,  I  did  not. 

"Q.  Did  you  think  you  were  turning  it  over  to  him  to  rent  for  your 
use? 

"A.  Yes,  sir. 
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"Q.  Did  you  ever  agree  that  Jack  should  have  this  property  and 
an  instrument  should  be  written  to  turn  it  over  to  him  as  his  own,  to 
handle  as  he  pleased? 

"A.  No,  sir. 

"Q.  Did  you  ever  agree  that  he  should  have  this  property  to  do  as 
he  pleased  with,  that  he  should  own  it?  • 

"A.  No,  sir/' 

We  do  not  think  this  testimony  tends  to  prove  the  allegations  of 
fraud  and  mistake  contained  in  the  petition,  or  is  sufficient  to  raise 
such  issue.  Such  being  our  conclusions  the  motion  for  rehearing  is 
overruled. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Chicago,  Bock  Island  &  Gulf  Railway  Company  v.  Mrs.  W.  W. 

Trippett. 

Decided  April   18,   1908. 

1. — Death — ^Measure  of  Damages — Cliarge — Cases  Distingrnished. 

In  an  action  by  a  surviving  wife  against  a  railroad  company  for  damages 
for  the  death  of  lier  husband,  the  court  charged  the  jury  upon  the  measure  of 
damages,  in  part,  as  follows:  "But  you  will  exclude  from  your  consideration 
in  estimating  the  damages  any  mental,  distress,  if  any,  incurred  because  of  his 
death."  Upon  the  contention  that  said  charge  .was  misleading  in  that  it  did 
not  also  exclude  compensation  for  loss  of  society  and  companionship,  the  cases 
of  International  &  G.  N.  Ry.  Co.  v.  McVey,  99  Texas,  28,  and  International  & 
6.  N.  Ry.  Co.  v.  Glover,  88  S.  W.,  518,  discussed  and  distinguished. 

2.— Same— Inheritance  of  Property — Case  Distinguished. 

Where,  in  an  action  for  damages  for  the  death  of  a  husband,  it  appeared 
that  the  deceased  had  a  life  expectancy  of  twelve  years,  and  was  an  experienced 
and  capable  business  man,  whose  services  in  the  management  of  his  property 
during  that  time  would  have  been  of  value  in  excess  of  the  revenue  from  the 
property,  the  court  properly  refused  to  instruct  the  jury  to  find  for  the  de- 
fendant if  the  deceased  "left  an  estate  the  revenue  from  which  would  equal 
the  amount  he  would  have  contributed  to  the  plaintiff."  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Long,  87  Texas,  148,  distinguished. 

8.— Trial — ^Improper  Argnment — ^Harmless  Error,  when. 

Improper  argument  is  not  ordinarily  cause  for  reversal  when  the  court  in- 
structs the  jury  to  disregard  it. 

l^Xiscondnet  of  Jury— Verdict  by  Average. 

That  the  amount  of  a  verdict  in  a  damage  suit  had  been  ascertained  by 
dividing  the  sum  of  the  amounts  advocated  by  the  different  jurors  by  the 
number  of  the  jurymen  is  not  cause  for  reversal  when  it  is  made  to  appiear 
that  the  jury  reached  an  agreement  as  to  the  amount  to  be  allowed  after  the 
result  had  thus  been  figured  on,  and  independently  thereof,  especially  after  a 
motion  for  new  trial,  based  on  the  manned  of  arriving  at  a  verdict,  had  been 
overruled  by  the  trial  court. 

9.— Death — ^Verdict  Not  Excessive. 

Although  the  deceased  was  sixty-three  years  of  age,  and  had  retired  in  a 
measure  from  active  business,  a  verdict  for  $11,490  as  damages  for  his  death 
oonld  not  be  held  excessive  when  it  was  shown  that  he  had  a  life  expectancy  of 
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twelve  years,  that  he  was  an  experienced  business  man,  and  that  his  conserva- 
tive management  of  a  valuable  estate,  which  would  have  passed  upon  his  death 
to  the  plaintiff,  would  probably  have  been  of  great  pecuniary  benefit  to  her. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

N.  U.  Lassiter  and  Robert  Harrison,  for  appellant. 
R.  C.  Porter  and  Q.  T.  Moreland,  for  appellee. 

STEPHENS,  Associate  Justice.— W.  W.  Trippett,  while  a  pas- 
senger on  one  of  appellant's  trains,  was  killed  in  a  collision  between  it 
and  another  of  its  trains  in  the  city  of  Fort  Worth.  This  suit  was 
brought  by  the  appellee,  his  widow,  who  recovered  damages  in  the  sum 
of  eleven  thousand  four  hundred  and  ninety  dollars,  from  which  this 
appeal  is  prosecuted,  this  being  the  third  case  to  come  before  us  arising 
out  of  that  collision.  See  Chicago,  Bock  Island  &  Gulf  By.  Co.  v. 
Poore,  108  S.  W.,  504. 

The  questions  raised  by  the  assignments  relate  only  to  the  measure 
of  damages  and  the  amount  of  the  recovery. 

The  charge  on  the  measure  of  damages,  to  which  the  first  error  is 
assigned,  was  as  follows:  ^^A&  to  the  plaintiff,  Mrs.  W.  W.  Trippett, 
you  are  instructed  to  return  a  verdict  in  her  favor  and  assess  her 
damages  at  such  a  sum  of  money,  as  in  your  judgment,  from  all  the 
facts  and  circumstances  in^  the  case,  will  reasonably  and  fairly  com- 
pensate her  for  the  pecuniary  aids  and  benefits  she  had  a  reasonable 
expectation  of  receiving  from  said  W.  W.  Trippett  had  he  lived;  also 
the  reasonable  and  necessary  expense  incurred  on  account  of  the  burial 
of  deceased ;  but  you  will  exclude  from  your  consideration  in  estimating 
the  damages,  any  mental  distress,  if  any,  incurred  because  of  his  death." 
It  is  insisted  that  this  charge  was  misleading  in  that  it  excluded  com- 
pensation for  mental  distress  without  also  excluding  compensation  for 
loss  of  society  and  companionship,  in  support  of  which  the  following 
cases  are  cited:  International  &  G.  N.  Bv.  Co.  v.  McVey,  99  Texas, 
28,  and  International  &  G.  N.  By.  Co.  v.  Glover,  88  S.  W.,  518. 

The  charge  condemned  in  the  McVey  case  is  distinguishable,  we 
think,  from  the  charge  above  quoted  in  that,  instead  of  distinctly  limit- 
ing the  compensation  to  "pecuniary  aids  and  benefits,*'  it  directed  the 
jury  to  allow  tlie  plaintiffs  such  amount  as  would  "fully  compensate 
them  for  the  actual  damages,  if  any,  sustained  by  them,  as  shown  by 
the  evidence,"  and  such  as  would  be  "fairly  proportioned  to  the  injury 
sustained,'*  which  was  followed  by  the  following  language  held  to  be 
misleading  in  that  connection:  "But  you  will  not  allow  the  plaintiffe 
anything  by  way  of  solace  for  the  death  of  said  Edward  McVey,  or 
for  any  sorrow  or  anguish  suffered  by  them  as  result  of  such  death." 
We  are  unable  to  so  distinguish  the  charge  in  question  from  the  charge 
condemned  in  the  Glover  case,  but  that  decision  was  rendered  by  the 
Court  of  Civil  Appeals  for  the  Third  District  on  motion  for  rehearing 
in  deference  to  the  opinion  of  the  Supreme  Court  in  the  McVey  case, 
in  which  the  decision  of  the  same  Court  of  Civil  Appeals  had  just 
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been  reversed.  In  other  words,  the  Court  of  Civil  Appeals  felt  con- 
strained in  the  Glover  case  to  follow  the  decision  of  the  Supreme  Court 
in  the  McVey  case,  but  we  are  inclined  to  the  opinion  that  the  charges 
in  the  two  cases  were  distinguishable,  and  while  the  charge  in  the  case 
before  us  is  perhaps  not  to  be  distinguished  from  the  charge  in  the 
Glover  case,  it  is,  we  think,  distinguishable  from  the  charge  in  the 
McVey  case,  and  while  we  are  thus  perhaps  brought  in  conflict  with 
the  decision  of  the  Court  of  Civil  Appeals  as  finally  rendered  on  motion 
for  rehearing  in  the  Glover  case,  we  are  inclined  to  agree  with  the 
views  expressed  by  that  court  on  original  hearing  in  both  of  those 
cases,  but  are  not  in  conflict  with  the  decision  of  the  Supreme  Court 
in  the  McVey  case,  if  there  is  ground  for  the  distinction  we  have  made 
between  tlie  charge  in  that  case  and  the  one  above  quoted. 

The  next  error  is  assigned  to  the  court's  refusal  to  instruct  the  jury 
to  return  a  verdict  in  favor  of  appellant  if  the  deceased  "left  an  estate, 
the  revenue  from  which  will  equal  the  amount  he  would  have  contri- 
buted to  the  plaintiffs,"  in  support  of  which  instruction  the  case  of 
San  Antonio  &  A.  P.  By.  Co.  v.  Long,  87  Texas,  148,  is  cited.  It 
seems  from  this  opinion  that  property  left  by  the  deceased  to  survivors 
who  are  given  a  right  of  recovery  under  our  statute  for  pecuniary  loss, 
should  be  taken  into  consideration  in  estimating  the  damages,  but  it 
would  not  have  been  proper  for  the  court  on  the  facts  of  this  case  to 
have  given  the  requested  charge.  True,  a  valuable  estate  passed  at  the 
death  of  W.  W.  Trippett  by  will  to  his  widow,  but  he  had  a  life  ex- 
pectancy of  twelve  years  and  was  an  experienced  and  capable  business 
man  whose  service  in  the  management  of  this  estate  during  that  time 
would  undoubtedly  have  been  of  value  in  excess  of  the  mere  revenue 
which  might  otherwise  have  been  derived  from  the  estate. 

The  next  error  is  assigned  to  the  remarks  of  counsel  in  his  address 
to  the  jury  in  alluding  to  the  mental  anguish  and  loss  of  companionsliip 
incident  to  the  tragic  death  of  deceased,  although  counsel  was  good 
enough  to  declare  to  the  jury  that  he  had  only  made  these  allusions 
for  the  purpose  of  stating  to  them,  when  interrupted  by  counsel  for 
appellant,  that  no  damages  could  be  recovered  for  such  injuries;  but 
the  court  properly  responded  to  this  Mark  Antony  effort  by  instructing 
the  jury  "not  to  consider  any  argument  in  reference  to  any  facts  other 
than  the  plaintiff's  pecuniary  loss  on  account  of  the  death  of  her  hus- 
band," and  we  think  it  is  altogether  improbable  that  any  harm  resulted 
from  the  tactics  employed. 

Complaint  is  next  made  to  the  misconduct  of  the  jury  in  arriving 
at  a  verdict,  as  presented  to  the  court  on  motion  for  a  new  trial  in 
the  affidavits  and  testimony  of  some  of  the  jurors,  which  were  to  the 
effect  that  the  amount  of  the  verdict  had  been  ascertained  by  dividing 
the  sum  of  the  very  divergent  amounts  advocated  by  the  different 
jurymen  by  the  number  of  jurymen.  It  seems  from  the  showing  made 
on  this  motion  that  this  has  become  a  favorite  method  of  reaching  a 
verdiet  in  damage  cases  and  we  have  felt  some  hesitation  in  approving 
the  verdict  in  this  instance,  but  have  finally  concluded  that,  as  there 
were  some  circumstances  tending  to  prove  that  the  jury  reached  an 
agreement  as  to  the  amount  to  be  allowed  after  the  result  had  thus  been 
figured  on  and  independent  thereof,  we  would  not  be  warranted  in  hold- 
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ing  that  the  courts  in  whose  presence  this  matter  was  investigated, 
abused  his  discretion  in  upholding  the  verdict. 

It  only  remains  to  dispose  of  the  assignment  complaining  that  the 
verdict  is  excessive,  and  while  the  amount  seems  to  be  large  we  are 
unable  to  say  that  it  exceeds  the  value  of  the  pecuniary  benefits  which 
might  reasonably  have  been  expected  from  an  experienced  business  man 
with  a  life  expectancy  of  twelve  years,  although  he  was  sixty-three 
jears  of  age  and  had  retired  in  a  measure  from  active  business.  His 
conservative  management  of  a  valuable  estate,  which  he  had  willed  to 
appellee  and  which,  therefore,  it  is  to  be  presumed  she  would  have 
received  at  the  end  of  his  life,  had  he  not  been  killed,  would  probably 
have  been  of  great  pecuniary  benefit  to  her,  not  only  in  causing  the 
estate  to  produce  revenue,  but  also  in  preserving  it  from  waste.  The 
judgment  is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Van  Chapman  v.  T.  P.  Wabdsn. 

Decided  April  18,  1908. 

1. — Contract — ^Failure  to  Complete. 

Where  plaintiff  contracted  to  bore  a  well  a  certain  depth,  or  until  water 
was  found,  at  a  certain  price  per  foot,  and  before  water  was  found  or  the 
depth  reached  plaintiff  rendered  the  well  worthless  by  exploding  dynamite  in 
it,  and  abandoned  the  same,  he  was  not  entitled  to  recover  anything  for  the  work 
done. 

2. — Contract — Construction  by  Parties. 

When,  in  a  contract  for  boring  a  well  for  water,  the  depth  to  which  the 
boring  should  continue  is  not  specified,  the  law  would  imply  a  depth  reasonably 
calculated  to  accompli Bh  the  purpose  in  contemplation  of  both  parties.  Evi- 
dence considered,  and  held  to  show  a  subsequent  agreement  by  the  parties  as 
to  the  depth  to  which  a  well  should  be  bored,  and  which  should  be  read  into  and 
considered  as  a  part  of  the  original  contract. 

3. — Contract — Obligation  to  Complete. 

Parties  are  bound  as  they  bind  themselves,  and  if  a  contracting  party  fails 
to  stipulate  that  the  happening  of  certain  contingencies  should  relieve  him 
from  the  duty  of  completing  his  contract,  any  loss  occasioned  by  such  contingen- 
cies must  fall  upon  him. 


4. — Cross  Action — ^Evidence. 

I  Evidence  considered,  and  held  sufficient  to  show  that  a  defendant  was  en- 

I  titled  on  his  cross  action  to  recover  from  the  plaintiff  the  value  of  rope  fur- 

i 


nished  to  him  to  be  used  in  boring  a  well  for  the  defendant,  and  the  value  of 
certain  well  casing  destroyed  by  the  negligence  of  the  plaintiff. 


Appeal  from  the  County  Court  of  Jack  County.    Tried  below  before 
Hon.  Sil  Stark. 

.Nicholson  &  Fitzgerald,  for  appellant. 

jB.  S,  Blair,  for  appellee. 
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CONNEB,  Chief  Justice. — Appellee  instituted  this  suit  and  alleged 
that:  "August  25,  A.  D.  1905,  plaintiflE  and  defendant  made  and 
entered  into  a  contract  whereby,  and  by  the  terms  of  which,  plaintiff 
was  to  drill  and  bore  a  well  for  defendant  on  the  place  known  as  the 
John  Luttrall  or  Jim  Dean  farm,  about  five  miles  southeast  from  Jacks- 
boro.  Jack  County,  Texas,  at  and  for  the  sum  hereinafter  stated/'  It 
was  further  charged  in  substance  that  pursuant  to  tlie  contract  appellee 
drilled  334  feet,  when  upon  demand  therefor,  appellant  refused  to  pay 
anything  for  the  work  so  done.  It  was  alleged  that  the  drilling  was 
reasonably  worth  fifty  cents  per  foot  for  the  first  two  hundred  feet, 
Beventy-five  cents  for  the  next  forty  feet,  $1.25  per  foot  for  the  next 
forty  feet,  $1.50  per  foot  for  the  next  forty  feet,  the  sum  due  at  such 
rates  being  $341,  for  which  appellee  sued. 

Appellant  pleaded  the  general  denial  and,  specially,  that  by  the  terms 
of  the  contract,  appellee  was  to  "dig  as  deep  as  three  hundred  and 
fifty  feet,  or  until  he  reached  plenty  of  water,  or  until  defendant  told 
him  to  stop,'*  but  that  he  did  neither;  that  on  the  contrary,  at  the 
depth  of  about  three  hundred  and  twenty-two  feet  "he  got  the  well 
crooked,  and  without  the  knowledge  or  consent  of  defendant  he  pro- 
cured a  large  amount  of  dynamite  and  placed  the  same  in  said  well, 
and  blew  the  casing  out  of  said  well,  and  ruined  the  well  and  caused 
the  same  to  fill  up  for  the  distance  of  one  hundred  feet.*'  Appellant 
further  alleged  that  the  well  was  thereafter  useless  and  of  no  value  to 
him  whatever,  and  that  said  blast  of  dynamite  ruined  well  casing 
belonging  to  appellant  of  the  value  of  fourteen  dollars,  and  rope  furnished 
appellee  at  his  request,  and  for  which  he  promised  to  pay,  of  the  value 
of  seven  dollars,  and  these  two  items  were  pleaded  as  an  offset  to  appel- 
lee's demand. 

The  evidence  is  sharply  conflicting  as  to  the  terms  of  the  contract, 
that  of  appellant  fully  supporting  the  contract  as  pleaded  by  him,  while 
appellee  specifically  denied  that  he  either  insured  water,  or  agreed  to 
bore  to  any  designated  depth  or  until  appellant  told  him  to  stop.  The 
trial  resulted  in  a  verdict  and  judgment  for  appellee  for  the  sum  of 
one  hundred  and  fifty  dollars,  appellant's  offsets  being  wholly  denied. 

Treating  the  assignments  of  error  in  a  general  way  and  pretermitting 
a  discussion  of  those  not  deemed  material,  we  have  concluded  that  we 
must  sustain  appellant's  contention  that  the  verdict  and  judgment  is 
contrary  to  the  law  and  the  evidence.  From  appellee's  own  testimony 
it  appears,  as  indeed  he  alleges  in  his  petition,  that  he  was  engaged  in 
the  business  of  a  well  digger — of  'T)oring  wells  for  water" — employing 
and  ^controlling  his  own  "outfit,"  and  that  in  undertaking  the  work  for 
appellant  he  was  acting,  by  the  legal  tests,  as  an  independent  contractor 
and  not  merely  as  appellant's  employee  to  drill  or  bore  in  the  ground  for 
such  pay  as  the  service  was  reasonably  worth.  See  Wallace  v.  Southern 
Cotton  Oil  Co.,  91  Texas,  21;  Cunningham  v.  International  R.  R.  Co., 
51  Texas,  510;  Wood  v.  Independent  School  District,  44  Iowa,  27; 
Bishop  on  Non  Contract  Law,  articles  602-603.  Appellee  alleges,  and 
so  far  there  is  no  dispute,  that  he  "contracted  to  drill  or  bore  a  well" 
for  appellant  at  a  designated  place,  and  that  he  undertook  to  do  so. 
Among  other  things,  he  testified  that  he  "continued  to  work"  until  he 
reached  the  depth  of  "about  three  hundred  feet,"  when  he  told  appel- 
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lant  he  "did  not  go  any  further  than  three  hundred  feet  without  pay.^' 
Water  not  having  been  reached,  appellant,  it  appears,  insisted  on  con- 
tinuing tlie  work  for  fifty  feet  farther,  to  which  insistence  appellee 
replied,  "I  told  him  that  I  considered  my  pay  due  when  I  reached  the 
three  hundred  feet,  but  that  if  he  wanted  me  to  I  would  go  on  down 
fiftv  feet  further.'*  He  further  testified :  "I  went  on  down  about  thirty- 
five  feet  further,  making  three  hundred  and  thirty-five  feet  in  all;  at 
that  depth  I  struck  a  rock  that  was  soft  on  one  side  and  hard  on  the 
other,  and  my  drill  would  drift,  and  I  worked  on  that  rock  about  three 
weeks,  putting  rock  in  the  hole,  trying  to  go  on  down.  I  could  not 
make  any  speed.  I  ruined  my  drill  trying  to  pass  the  rock,  wearing 
off  one  side  of  the  drill  ...  It  was  impossible  for  me  to  drill 
through  the  rock.  I  then  got  Mr.  Bonner,  the  dynamite  man  at  the 
Risley  Bros,  crusher,  and  had  him  dynamite  the  rock.  He-  put  in  about 
twelve  pounds  of  dynamite  in  the  hole  and  touched  it  off.  The  explosion 
blew  the  casing  out  of  the  well  and  filled  the  well  up  to  within  about 
one  hundred  feet  of  the  top.  I  demanded  my  pay  from  Mr.  Chapniiin 
and  he  refused  to  pay  me,  stating  that  the  well  was  of  no  value  to  him." 
On  cross-examination  appellee  further  testified:  "Yes,  he  (appellant) 
bought  about  seven  dollars  worth  of  rope  for  me  while  t  was  there  and 
I  agreed  to  pay  him  for  it,  and  I  have  not  done  so.  Yes,  he  had  some- 
thing like  fourteen  dollars  worth  of  well  casing  ruined  when  the  explo- 
sion went  off  in  the  well.  No,  the  well  is  no  account  after  the  explosion. 
I  did  not  say  anything  to  the  defendant  about  putting  dynamite  in  the 
well.  I  put  it  in  there  because  I  thought  it  would  blow  out  the  rock. 
I  could  not  have  worked  any  more  in  the  well  after  the  explosion.  The 
well  was  ruined  when  the  explosion  occurred.  It  is  now  useless.  There 
was  nothing  said  to  the  defendant  at  the  time  we  made  the  contract 
about  dynamiting  the  well,  neither  was  there  anything  said  afterwards 
to  him  about  that  matter.  Yes,  Mr.  Luttrall,  the  father-in-law  of 
the  defendant,  told  me  that  I  had  better  not  put  in  the  dynamite.  .  .  . 
I  have  never  paid  Mr.  Chapman  anything  for  that  rope,  and  have  never 
paid  anything  for  the  casing  destroyed  by  the  d}Tiamite  explosion  put 
in  the  well  bv  me." 

If  we  assume,  as  we  do  in  deference  to  the  verdict  of  the  jury,  that 
as  the  contract  was  originally  made  appellee  did  not  guarantee  to  secure 
water  nor  agree  to  bore  the  well  for  any  given  number  of  feet,  yet  the 
contract  in  its  very  nature  contemplated  the  procurement  of  water,  and 
in  undertaking  the  work  it  is  to  be  implied  that  appellee  agreed  to 
bore  at  least  a  reasonable  depth  for  the  purpose  of  securing  the  object 
in  contemplation  of  both  parties,  and  we  tliink  it  may  be  justly  said 
that  wlien  appellee  reached  the  depth  of  three  hundred  feet  and,  as 
lie  testified,  then  agreed  to  go  fifty  feet  farther,  there  was  an  applica- 
tion to  tlie  contract  of  the  distance  to  be  bored  and  that  the  parties 
then  mutually  made  certain  what  was  left  uncertain  by  the  terms  of  the 
contract  originally  entered  into;  that  is,  that  by  this  subsequent  mutual 
agreement  the  original  agreement  is  to  be  read  as  if  it  specified  an 
undertaking  on  appellee's  part  to  go  at  least  three  hundred  and  fifty 
feet  unless  in  the  meantime  water  was  secured.  If  so,  but  one  conclu- 
sion can  be  drawn,  and  tliat  is  that  appellee  failed  to  fulfill  his  con- 


1908.]  Chapman  v.  Warden.  285 

tract,  and  therefore  is  not  entitled  to  recover  pay  for  his  unsuccessful 
undertaking. 

But  if  this  view  be  erroneous,  we  think  the  same  result  must  be 
reached,  for,  as  already  observed,  it  is  to  be  implied  that  appellee  agreed 
to  bore  for  water  to  at  least  a  reasonable  depth.  It  is  undisputed  that 
water  was  not  secured,  and  it  is  not  made  to  appear,  nor  is  there  any 
contention  in  appellee's  behalf,  that  a  depth  of  three  hundred  and 
fifty  feet,  or  even  farther,  is  an  unreasonable  distance  to  bore  in  order 
to  secure  water.  It  is  also  undisputed  that  appellee  by  his  own  act  and 
without  fault  or  direction  of  appellant  destroyed  the  wort  already 
done,  so  that  the  well  became  entirely  useless  and  of  no  value  to  appel- 
lant, and  we  fail  to  see  any  just  reason  for  holding  that  the  loss  should 
fall  upon  appellant  rather  than  upon  appellee.  In  undertaking  the 
work,  appellee  impliedly  warranted  that  he  could  perform  the  thing  he 
undertook  to  do, — that  is,  to  bore  until  water  was  secured  or  at  least 
to  a  reasonable  distance  in  the  effort  to  do  so.  In  the  contract  he  made 
no  provision  exempting  him  from  performance  for  causes  such  as  here 
shown,  nor  does  the  contract  contain  any  warranty  on  the  part  of  the 
owner.  The  case  is  analogous,  it  seems  to  us,  to  building  contracts 
where,  before  the  completion  of  the  building,  it  is  destroyed  without  tlie 
fault  of  tlie  owner  or,  indeed,  of  either  party,  and  where  in  the  absence 
of  warranties  providing  for  the  contingency,  the  loss  is  held  to  devolve 
upon  the  contractor.  See  Weis  v.  Devlin,  67  Texas,  507;  Burke  v. 
Purifoy,  21  Texas  Civ.  App.,  202 ;  Dermott  v.  Jones,  2  Wall.,  1  (Law  ed., 
Book  17,  762) ;  Lonergan  v.  San  Antonio  Loan  &  Trust  Co.,  101  Texas, 
63.  In  the  case  last  cited  it  was  held  that  the  contractor  was  required 
to  bear  the  loss  of  the  destruction  of  a  building  undertaken  by  him 
which  fell  by  reason  of  insufficient  and  defective  plans  and  specifications 
furnished  by  the  owner,  there  appearing  no  warranty  on  the  part  of 
the  owner  that  the  specifications  were  sufficient.  In  the  case  of  Dermott 
V.  Jones,  cited  above,  the  Supreme  Court  of  the  United  States  held,  in 
effect,  that  the  contractor  of  a  building  must  bear  the  cost  of  repairs 
necessitated  by  defects  in  the  soil  upon  which  the  foundation  rested  and 
of  which  neither  the  owner  nor  builder  was  cognizant  at  the  time  of 
the  undertaking.  As  a  reference  to  authorities  to  which  we  have  no 
access,  and  as  here  applicable,  we  make  the  following  quotation  from 
that  decision:  "If  a  tenant  agree  to  repair,  and  the  tenement  be 
burned  down,  he  is  bound  to  rebuild.  Bullock  v.  Dommitt,  6  T.  R.,  650. 
A  company  agreed  to  build  a  bridge  in  a  substantial  manner  and  to 
keep  it  in  repair  for  a  certain  time.  A  flood  carried  it  away.  It  was 
held  that  the  company  was  bound  to  rebuild.  Brecknock  v.  Pritchard, 
6  T.  R.,  750.  A  person  contracted  to  build  a  house  upon  the  land  of 
another.  Before  it  was  completed  it  was  destroyed  by  fire.  It  was  held 
that  he  was  not  thereby  excused  from  the  performance  of  his  contract. 
Adams  v.  Nichols,  19  Pick.,  275;  Brumby  v.  Smith,  3  Ala.,  123.  A 
party  contracted  to  erect  and  complete  a  building  on  a  certain  lot.  By 
reason  of  a  latent  defect  in  soil  the  building  fell  down  before  it  was 
completed.  It  was  held  that  the  loss  must  be  borne  by  the  contractor. 
School  Trustees  v.  Bennett,  3  Dutcher,  513.  The  analogies  between 
the  case  here  cited  and  the  one  under  consideration  are  very  striking. 
There  is  scarcely  a  remark  in  the  judgment  of  the  court  in  tliat  case 
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that  does  not  apply  here.  Under  such  circumstances  equity  can  not 
interpose.  Gates  v.  Green,  4  Paige,  355;  Holtzapfel  v.  Baker,  18  Ves., 
115.  The  principle,  which  controlled  the  decision  of  the  cases  referred 
to,  rests  upon  a  solid  foundation  of  reason  and  justice.  It  regards  the 
sanctity  of  contracts.  It  requires  parties  to  do  what  they  have  agreed 
to  do.  If  unexpected  impediments  lie  in  the  way  and  a  loss  must  ensue, 
it  leaves  the  loss  where  the  contract  places  it.  If  the  parties  have  made 
no  provision  for  a  dispensation,  the  rule  of  law  gives  none.  It  does  not 
allow  a  contract  fairly  made  to  be  annulled,  and  ii  does  not  permit  to 
be  interpolated  what  the  parties  themselves  have  not  stipulated.^'  (Der- 
mott  V.  Jones,  2  Wall.,  1.)  In  the  case  of  Fuller  v.  Kaminsky,  41 
Texas  Civ.  App.,  549,  this  court  held  that  a  well  digger  was  not  entitled 
to  recover  for  partial  performance  in  drilling  a  well,  the  completion  of 
which  was  rendered  impossible  because  of  the  crimping  of  the  casing, 
and  while  that  was  a  County  Court  case,  we  think  it  applies  here  and 
have  no  reason  to  alter  our  conclusion.  On  the  whole  we  think,  as 
before  stated,  that  in  no  view  of  the  case  was  appellee  entitled  to 
recover. 

There  yet  remains  for  disposition  appellant's  cross  claim.  We  fail 
to  find  any  valid  reason  why  appellant  should  be  denied  recovery  of 
the  items  he  sought.  Appellee  admits  the  purchase  of  the  rope  at  his 
request  and  a  failure  to  pay  therefor,  and  it  seems  certain  that  appellant 
is  entitled  to  recover  for  this  item.  Appellant's  right  to  recover  the 
damages  done  to  his  casing  may  not  appear  quite  so  clear.  We  have 
nevertheless  finally  concluded  that  he  should  recover  for  this  also.  As 
opposed  to  this  conclusion  it  is  insisted  that  appellant  failed  to  show 
negligence  in  the  use  of  dynamite.  We  held  in  the  case  of  Barnes  v. 
Zettlemoyer,  25  Texas  Civ.  App.,  468,  that  the  burden  was  on  a  person 
claiming  damages  from  an  explosion  of  dynamite  to  establish  negli- 
gence. But  this  was  a  case  of  an  unknown  cause  for  the  explosion. 
Here,  however,  the  destructive  blast  was  voluntarily  set  off  by  the  per- 
son, sought  to  be  charged,  and  whether  in  such  case  a  different  rule 
should  apply  we  need  not  stop  to  inquire,  for  it  is  undisputed  in  the 
evidence  that  appellee  against  advice  to  the  contrary  caused  to  be  fired 
a  quantity  of  a  highly  explosive  and  dangerous  substance  sufficient  to 
cause  unusual,  instant  and  extensive  destruction.  It  does  not  appear 
from  the  evidence  that  such  blasts,  or  indeed  blasts  of  dynamite  of 
any  kind,  are  usual  or  customary  in  the  bottom  of  a  well  for  the  pur- 
pose of  more  easily  penetrating  rock  or  other  substance  found  therein. 
Xor  does  it  appear  that  the  party  employed  by  appellee  had  experience 
or  was  qualified  for  the  particular  thing  undertaken.  From  all  which 
we  think  an  inference  of  negligence  on  appellee's  party  necessarily 
arises,  and  which,  in  the  absence  of  explanation  as  here,  establishes 
it.  It  seems  to  be  a  case  for  the  proper  application  of  the  maxim,  m 
ipsa  loquitur.  Nothing  in  the  explosion  indicates  that  its  destructive 
results  were  due  to  an  accident  or  from  some  unforeseen  cause,  and  we 
are  of  opinion  that  appellee  must  be  held  chargeable  for  the  damages 
to  appellant's  casing. 

It  is  accordingly  ordered  that  the  judgment  be  reversed  and  here 
rendered  for  appellant  in  accord  with  the  foregoing  conclusions. 

Reversed  and  rendered. 


1908.]  Fort  Worth  &  D.  C.  By.  Co.  v.  Monbll.  287 


Port  Worth  &  Denver  City  Bailway  Company  v. 

George  W.  Monell. 

Decided  April  18,  1908. 

L^Bailroad — ^Venue— Nonresident— Statute  Constmed. 

The  term  "reside/'  as  used  in  the  Act  of  the  27th  Legislature  (Gen.  Laws 
1901,  p.  31)  concerning  the  venue  of  suits  against  railroads  for  personal  in- 
juries, does  not  mean  a  mere  casual  or  temporary  residence  in  the  county  in 
which  the  injury  occurred.  The  term  imports  a  habitation  of  some  degree  of 
permanency.  Where,  under  a  plea  of  privilege  in  a  suit  against  a  railroad  for 
personal  injuries,  it  appeared  from  the  undisputed  evidence  that  the  plain- 
tiff was  a  mere  transient  person,  wandering  from  place  to  place  in  Texas  and 
other  States,  witltout  a  habitation  of  any  character  of  permanency,  and  with- 
out any  intention  or  purpose  of  making  any  county  in  Texas  his  residence  or 
domicil,  the  court  properly  held  that  the  plaintiff  was  a  nonresident  of  this 
State,  and  instructed  the  jury  to  find  against  the  plea. 

2.— Personal  Injury — ^Aot  of  Third  Party — ^Pleading — General  Denial. 

Even  though  neither  party  specifically  pleads,  in  a  suit  for  personal 
injuries,  that  the  act  of  a  third  party  caused  or  contributed  to  the  injury,  the 
defendant  cannot  complain  of  the  submission  of  the  issue  to  the  jury  in  the 
charge  of  the  court  when  it  introduced  evidence  raising  the  issue. 

8.— Personal  Injuries— Act  of  Third  Party. 

When  the  negligence  of  the  defendant  proximately  causes  plaintiff's  per- 
sonal injuries,  the  fact  that  an  act  of  a  third  party  may  have  concurred  in 
producing  the  result  will  not  relieve  the  defendant  from  liability. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Spoonis,  Thompson  &  Barwise,  for  appellant. — Under  the  Acts  of 
the  Twenty-seventh  Legislature,  page  31,  chapter  27,  section  1,  a  suit 
for  personal  injuries  shall  be  brought  either  in  the  county  in  which  the 
injury  occurred  or  in  the  county  in  which  the  plaintiff  resided  at  the 
time  of  the  injury.  When  employed  for  an  indefinite  time,  as  was 
appellee,  and  since  he  boarded  in  the  county  where  the  injury  occurred, 
he  must  sue  in  that  county  though  his  domicil  be  in  another  State. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Bogers,  83  S.  W.  822. 

Bell  £  Milam,  for  appellee. — The  District  Court  did  not  err  in  hold- 
ing as  a  matter  of  law  and  so  ruling  that  the  defendant's  (appellant's) 
plea  of  privilege  was  not  sustained  by  any  evidence,  and  in  directing 
a  finding  against  such  plea.  Acts  of  the  Legislature  of  Texas,  1901, 
page  31;  Willis  &  Bro.  v.  Whitsitt,  67  Texas,  673;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Cloyd,  78  S.  W.,  43. 

The  court  did  not  err  in  submitting  to  the  jury  the  law  to  the  effect 
that  if  the  defendant  was  negligent  and  if  the  negligence  of  the  third 
party  concurred  with  the  negligence  of  the  defendant  and  as  a  result 
of  the  negligence  on  the  part  of  such  person  and  the  defendant,  appellee 
was  injured,  the  defendant  would  be  liable.  Galveston,  H.  &  S.  A. 
Rv.  Co.  v.  Lynch,  55  S.  W.,  389 ;  Consolidated  K.  C.  S.  Co.  v.  Binkley, 
99  S.  W.,  181. 
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COXXEK,  Chief  Justice. — George  W.  Monell  instituted  this  suit 
in  the  District  Court  of  Tarrant  County  on  the  13th  day  of  April,  1907, 
against  the  Fort  Worth  &  Denver  City  Railway  Company  and  alleged 
that  he  was  a  nonresident  of  the  State  of  Texas,  and  that  while  he  was 
working  for  appellant  as  a  member  of  an  extra  steel  gang  near  tlie 
town  of  Childress,  in  Childress  County,  he  and  other  members  of  the 
gang  were  notified  by  the  foreman  to  proceed  to  the  place  where  they 
were  to  get  their  dinner;  that  cars  attached  to  a  locomotive  were  pro- 
vided upon  which  they  were  to  go  to  the  dining  place;  that  as  appellee 
was  proceeding  to  get  upon  the  cars  so  provided,  the  engineer  in  charge 
of  the  locomotive  negligently  started  the  same  forward  and  caused  the 
injuries  complained  of. 

Appellant  filed  a  plea  of  privilege  seasonably  raising  the  question 
that  the  appellee  was  not  a  nonresident  of  Texas  at  the  time  of  the 
happening  of  his  injury,  within  the  meaning  of  the  venue  statute  apply- 
ing to  tliis  question,  but  at  the  time  was  a  resident  of  Childress  County, 
and  that  his  suit  should  have  been  instituted  there  instead  of  in  Tar- 
rant County.  Answering  to  the  merits  the  appellant  pleaded  a  general 
denial  and  contributory  negligence. 

There  was  a  trial  on  July  12,  1907,  which  resulted  in  a  verdict  and 
judgment  against  appellant  in  the  sum  of  five  hundred  dollars. 

Appellant's  main  contention  on  this  appeal  is  that  the  court  erred 
in  giving  a  peremptory  instruction  to  find  against  appellant  on  its 
plea  of  privilege,  and  this  contention  must  be  sustained  unless  it  can 
be  said  that  the  undisputed  proof  shows  that  appellee  at  the  time  of 
his  injuries  was  a  nonresident. 

The  law  provides:  "That  all  suits  against  railroad  corporations,  or 
against  any  assignee,  trustee  or  receiver  operating  any  railway  in  the 
State  of  Texas,  for  damages  arising  from  personal  injuries  resulting 
in  death  or  otherwise,  shall  be  brought  either  in  the  county  in  which 
the  injury  occurred  or  in  the  county  in  which  the  plaintiff  resided  at 
the  time  of  the  injury:  provided,  that  if  the  defendant  railroad  cor- 
poration does  not  run  or  operate  its  railway  in  or  through  the  county 
in  which  the  plaintiff  resided  at  the  time  of  the  injury,  and  has  no 
agent  in  said  county,  then  said  suit  shall  be  brought  either  in  the  county 
in  which  the  injury  occurred,  or  in  the  county  nearest  that  in  which 
the  plaintiff  resided  at  the  time  of  the  injury,  in  which  the  defendant 
corporation  runs  or  operates  its  road,  or  has  an  agent:  and  provided 
further,  that  in  case  that  the  plaintiff  is  a  nonresident  of  the  State  of 
Texas,  then  such  suit  may  be  brought  in  any  county  in  which  the 
defendant  corporation  may  run  or  operate  its  railroad,  or  may  have  an 
agent:  provided,  that  when  an  injury  occurs  within  one-half  mile  from 
the  boundary  line  dividing  two  counties  suit  may  be  brought  in  either 
of  said  counties.'^     See  Acts  27th  Legislature,  page    31. 

Appellee  testified  on  his  cross-examination  that  he  was  a  married 
man;  that  his  wife  lived  in  Middletown,  New  York,  but  he  had  not 
lived  with  her  for  about  four  years  before  the  trial ;  and  was  separated 
from  her;  that  he  got  to  Texas  about  November  1,  1906,  coming  from 
Colorado;  that  he  was  in  Colorado  only  a  short  time  and  came  to 
Colorado  from  Nebraska;  that  he  went  from  Kansas  to  Nebraska  and, 
in  sort,  for  several  years  he  had  been  drifting  around  from  place  to 
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place  over  the  country;  that  since  he  had  left  New  York  and  before 
he  had  gotten  to  Kansas^  he  had  been  in  New  Jersey,  Pennsylvania, 
Ohio^  Indiana,  Illinois  and  Missouri;  that  when  he  came  to  Texas  he 
walked  down  the  line  of  the  Fort  Worth  &  Denver  City  Railway  Com- 
pany until  he  got  in  the  vicinity  of  Vernon,  wliere  he  picked  cotton 
for  a  few  days.  But,  as  testified  to  by  him,  he  wanted  a  little  more 
money  that  he  had  on  hand  to  travel  with,  so  he  applied  to  the  fore- 
man of  the  steel  gang  for  a  job  on  the  railroad ;  that  he  expected  to 
work  on  the  railroad  until  he  had  earned  about  $50;  that  he  had  no 
particular  time  that  he  intended  to  work  before  he  quit,  further  than 
that  he  wanted  to  raise  about  the  amount  of  money  specified ;  that  if 
the  conditions  had  suited  him  and  he  had  gotten  better  employment  and 
made  money,  he  might  have  staid  and  worked  permanently  on  the  rail- 
road. He  went  to  work  for  the  Fort  Worth  &  Denver  as  a  member  of  its 
steel  gang  at  Oklaunion.  They  were  taking  up  old  and  laying  down 
new  steel.  They  worked  at  Oklaunion  two  or  three  days  and  from 
there  went  to  Childress.  They  were  laying  steel  in  and  about  the 
yards  at  Childress  two  or  three  days  at  the  time  of  his  injury;  that 
during  the  time  that  he  was  at  Childress  he  was  living  in  a  boarding 
ear;  that  is,  he  slept  in  a  boarding  car  and  had  his  washing  done 
there;  that  he  did  not  take  the  employment  with  the  railroad  company 
for  any  definite  length  of  time,  further  than  that  his  idea  was  that  he 
would  likely  work  until  he  acquired  a  capital  of  about  $50,  which  he 
thought  would  take  him  tfbout  two  months,  but  if  he  had  not  been 
able  to  save  up  that  much  money  within  that  time  he  probably  would 
have  kept  on  working;  that  New  York  was  still  his  home,  that  he 
came  to  Texas  from  Colorado  about  the  last  of  November,  1906,  with- 
out any  intention  whatever  of  living  in  Texas;  that  if  he  had  had  an 
opportunity  to  remain  with  the  company  he  would  not  have  kept  his 
position  for  a  great  while;  that  he  had  been  working  only  two  or 
three  days  at  Childress  when  he  was  hurt;  that  he  did  not  intend  to 
live  in  Texas,  but  was  going  to  Hot  Springs  for  the  purpose  of  open- 
ing up  a  poultry  yard,  but  claimed  his  home  in  the  State  of  New 
York,  never  having  abandoned  his  purpose  of  returning  to  his  said 
former  home. 

The  statute  under  consideration  has  been  several  times  construed 
and  we  need  not  discuss  the  distinction  to  be  made  between  domicile 
and  residence,  nor  the  effect  of  the  rule  in  this  State  that  within  the 
meaning  of  our  venue  statutes  a  person  may  have  more  than  one  resi- 
dence. See  Gulf,  C.  &  S.  F.  Ry.  v.  Rogers,  82  S.  W.,  822,  and  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Cloyd,  78  S.  W.,  43.  It  seems  clear,  how- 
ever, that  by  the  use  of  the  term  "reside"  in  the  statute  under  consider- 
ation it  was  not  meant  that  an  injured  person  is  to  be  held  a  resident 
of  the  county  of  his  injury  merely  because  of  his  casual  or  temporary 
presence.  It  is  likewise  clear  that  appellee  was  not  a  resident  of  any 
county  in  this  State,  and  therefore  was  a  nonresident  of  this  State, 
unless  he  was  a  resident  of  Childress  County.  He,  therefore,  under 
the  other  admitted  facts,  properly  instituted  this  suit  in  Tarrant 
County  and  the  court  properly  so  instnicted  the  jury,  unless  the  evi- 
dence raises  the  issue  of  his  residence  in  Childress  County. 

Vol.  L.  Civil— 19. 
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Webster  thus  defines  the  term  "reside*^:     "To  make  an  abode  for  a 
considerable  time;  be  settled,  as  in  a  home;  live;  dwell;      ...  to 
exist  as  an  attribute  of;  inhere;  ..."  "To  'reside'  means  to  dwell 
permanently  for  any  length  of  time;  'a  settled  abode.*'*  .  (Graham  v. 
Commonwealth,  61  Pennsylvania  255,  88  Am.  Dec.,  581.)     "Residing 
out  of  the  State,  as  used  in  an  attachment  statute,  means  having  no 
abode  within  the  State.**     (Stout  v.  Leonard,  37  X.  J.  Law,  492.) 
"Residing  therein,  as  used  in  Revised  Laws,  section  2818,  requiring 
every  town  to  relieve  and  support  the  poor  and  indigent  persons  resid- 
ing therein,  is  to  be  construed  as  referring  to  persons  having  an  actual 
residence,  as  contradistinguished  from  transients.     .     .    ."     (Town  of 
New  Haven  v.  Town  of  Middlebury,  21  Atl.,  608.)     Many  other  cita- 
tions might  be  made,  but  those  given,  we  think,  will  be  suflScient  as 
illustrations.     The  term  itself  imports  a  habitation  of  some  degree  of 
permanency.     The  habitation  must  be  coupled  with  the  home  thought 
— the  intention  for  the  time  being  to  make  it  and  no  other  the  place  of 
residence — and  the  term  was  in  effect  so  construed  in  the  case  of  Rv. 
V.  Cloyd,  supra,  where  it  was  held  that  employment  of  an  unmarried 
man  for  several  weeks  on  the  railway  in  Pecos  County  did  not  have 
the  effect  of  making  his  residence  in  that  county.     In  the  light  of 
the  definition  given,  we  think  it  clear  from  the  undisputed  testimony, 
the  substance  of  which  has  been  stated  and  all  of  which  has  been 
carefully  considered,  that  appellee  at  the  time  of  his  injury  was  not 
a  resident  of  Childress  or  of  any  other  county  in  Texas,  but  was  a 
nonresident  within  the  meaning  of  the  venue  statute  quoted.     Appellee 
was  a  mere  transient  person  wandering  from  place  to  place  in  Texas 
and  other  States  without  a  habitation  of  any  character  of  permanency. 
It  is  clear  that  his  purpose  and  intent  was  not  to  make  any  county  in 
Texas  his  residence  or  domicile,  and  if  he  was  without  a  residence  in 
Texas  he  was  a  nonresident  and  it  is  immaterial  whether  his  domicile 
was  in  the  State  of  New  York,  or  whether,  indeed,  he  had  one  at 
any  place.     He  clearly  could  have  been  sued  as  a  transient  person 
under  our  venue  statutes  giving  a  right  of  action  against  such  per- 
sons at  any  place  where  they  may  be  found,  and  we  conclude  that  the 
court  committed  no  error  in  giving  the  peremptory  instruction  objected 
to. 

There  was  evidence  tending  to  show  that  as  appellee  was  in  the 
act  of  boarding  the  car  he  came  in  contact  with  another  one  of  the 
employees  of  the  appellant  company,  which  caused  or  contributed  to 
appellee's  fall,  and  the  court  gave  the  following  instruction:  "But 
you  are  instructed  that  if  plaintiff  was  struck  or  pushed  by  a  Mexican 
in  the  defendant's  employ,  and  further,  that  the  defendant  was  guilty 
of  negligence  in  respect  to  the  matters  mentioned  in  section  1  hereof, 
and  that  such  negligence,  if  any,  combined  with  the  act,  if  any,  of 
said  Mexican,  was  the  cause  of  the  injury,  then  the  plaintiff  will  be 
entitled  to  recover,  unless  he  was  guilty  of  negligence  contributory  to 
his  injury.**  It  is  insisted  that  the  charge  was  erroneous  in  that  there 
was  no  pleading  upon  the  part  of  appellee  authorizing  the  submission 
of  the  issue,  and  that  there  was  no  proof  that  the  jerking  of  the  car, 
combined  with  the  act  of  the  employe,  was  the  proximate  cause  of 
appellee's  injury.    While  the  act  of  appellee's  coemploye  in  coming  in 


1908.]         Fort  Worth  &  Rio  Grandk  Ry.  Co.  v.  Finley.  291 

contact  with  appellee,  if  he  did  so,  was  not  specifically  pleaded  by 
either  party,  the  evidence  relating  to  the  subject  was  developed  on 
cross-examination  and  otherwise  by  appellant  as  a  defense  admissible 
under  its  general  denial,  and  appellant  is  certainly  in  no  attitude  to 
complain  of  the  injection  of  the  issue  upon  the  trial.  The  evidence 
leaves  no  room  for  doubt  that  had  appellant's  engineer  given  appellee 
a  reasonable  time,  as  it  was  his  duty  to  do,  to  board  the  train  before 
starting,  the  injury  to  appellee  could  not  have  happened,  even  though 
appellee's  fall  may  have  been  aided  by  coming  in  contact  with  his 
coemploye.  We  see  no  evidence  indicating  negligence  on  the  part  of 
appellee  or  of  the  coemploye  in  thus  coming  together,  and  the  con- 
currence of  this  cause,  if  so  it  was,  can  not  relieve  appellant  from 
liability  for  the  negligence  of  the  engineer  proximately  bringing  about 
the  final  result.  (See  Galveston,  H,  &  S.  A.  By.  v.  Lynch,  22  Texas 
Civ.  App.,  336;  Texas  Mexican  By.  v.  Higgins,  44  Texas  Civ.  App., 
523;  Consolidated  K.  C.  S.  Co.  v,  Binkley,  45  Texas  Civ.  App.,  100.) 
The  concluding  assignment  is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial  on  the  ground  that  the  verdict  of 
the  jury  was  against  the  great  weight  and  overwhelming  preponder- 
ance of  the  testimony,  in  that  the  proof  shows  that  the  car  the  appellee 
was  attempting  to  board  when  he  was  hurt  was  not  started  suddenly  or 
violently,  and  that  the  proof  shows  the  proximate  cause  of  appellee's 
injury  was  the  act  of  the  coemploye  in  throwing  appellee  under  the 
tram.  We  have  at  least  partially  disposed  of  these  contentions  by 
what  we  have  heretofore  said.  Appellee's  testimony  clearly  shows  that 
at  the  time  he  started  to  get  on  the  car  it  was  standing  still ;  that  he 
put  his  hands  upon  the  car  and  went  to  spring  up,  and  as  he  went  to 
do  so,  the  car  without  warning,  started  ahead  with  a  sudden  jerk,  which 
caused  his  foot  to  slip  and  fall  under  the  revolving  wheels.  We  think 
the  judgment  should  be  afiSrmed,  and  -it  is  so  ordered. 

Affirmed. 


Fort  Worth  &  Rio  Grande  Bailway  Company  v.  D.  T.  Finley. 

Decided  April   18,   1908. 

1.— neading^ — ^Hegligenoe— General  Repntation  of  Employee. 

In  the  absence  of  an  issue  tendered  by  the  pleading  that  a  defendant  rail- 
road company  had  failed  to  exercise  reasonable  care  and  prudence  in  the  selec- 
tion of  its  engineer,  and  where  the  personal  injuries  complained  of  are  alleged 
to  have  resulted  from  a  particular  act  of  negligence  on  the  part  of  the  engineer, 
testimony  as  to  the  general  repntation  of  the  engineer  for  prudence  or  careless- 
ness is  properly  excluded.  The  enquiry  should  be  limited  to  the  specific  act  of 
negligence  alleged. 

2.— TTnaToldable  Aoeident — Contributory  KegUgence— EYldenoe. 

Upon  the  contention,  in  a  motion  for  a  new  trial,  that  plaintiff's  injuries, 
eanaed  by  a  violent  coupling  of  a  freight  train  with  a  caboose,  were  due  t&-an 
unavoidable  accident,  or  to  contributory  negligence  on  the  part  of  plaintiff, 
evidence  considered,  and  held  to  support  the  verdict,  and  to  justify  the  court 
in  overmling  the  motion  for  new  triaL 
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Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Mike  E.  Smith. 

C.  11.  Yoakum  and  West,  Chapman  &  Vfe%i,  for  appellant. 

B.  L.  Carlock,  for  appellee. 

CONNER,  Chief  Justice. — This  is  a  case  of  damages  for  personal 
injury  in  which  appellee  recovered  a  judgment  of  nineteen  hundred 
and  ninety  dollars.  It  was  alleged,  briefly,  that  appellee  was  in  charge 
of  a  grading  camp,  getting  out  ballast  and  gravel  for  the  benefit  of 
appellant;  that  in  the  prosecution  of  the  work  it  became  necessary  for 
appellee  on  the  occasion  in  question  to  enter  the  caboose  of  the  work 
train  with  which  appellee  had  been  furnished,  and  that  the  engineer 
without  previous  warning  or  notice  negligently  made  a  violent  coup- 
ling which  resulted  in  the  fall  and  injuries  complained  of  in  the  peti- 
tion. Appellant  pleaded  the  general  denial,  and  that  appellee  was 
guilty  of  contributory  negligence  in  standing  up  in  the  eabi>ose,  know- 
ing that  the  coupling  was  to  be  made. 

The  court  excluded  as  immaterial  the  evidence  of  the  witness  Elsesser 
to  the  effect  that  he  had  been  acquainted  with  the  engineer  of  whose 
act  appellee  complains  "about  eight  years  and  that  he  was  a  competent 
and  very  careful  and  prudent  engineer  and  bore  that  reputation." 
Appellant  complains  of  this  ruling,  but  cites  ns  to  no  authority  in 
support  of  its  contention.  No  issue  of  negligence  was  made  in  the 
pleadings  on  the  ground  that  appellant  had  failed  to  exercise  reason- 
able care  and  prudence  in  the  selection  of  the  engineer,  but  a  specific 
act  of  the  engineer  was  complained  of,  which  appellant  sought  to  show 
was  caused  by  an  unavoidable  accident.  Save  as  the  evidence  tended 
to  show  negligence  on  the  part  of  the  engineer,  no  attack  whatever 
was  made  upon  his  general  reputation  for  carelessness  or  otherwise, 
and  we  think  the  court  properly  limited  the  inquiry  to  the  specific  acts 
of  negligence  alleged.  As  said  in  the  case  of  Tenney  v.  Tuttle,  1  Allen. 
185,  and  quoted  with  approval  by  our  Supreme  Court  in  the  case  of 
Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  92  Texas,  383:  "When  the 
precise  act  or  omission  of  a  defendant  is  proven,  the  question  whether 
it  is  actionable  negligence  is  to  be  decided  by  that  act  or  omission  and 
not  by  the  character  for  care  and  caution  that  the  defendant  may 
sustain." 

In  the  remaining  assignments,  the  second  and  third,  complaint  is 
made  of  the  action  of  the  court  in  overruling  appellant's  motion  for 
a  new  trial.  It  is  insisted,  first,  that  the  evidence  shows  that  the 
sole  proximate  cause  of  the  injury  in  question  was  due  to  an  nnavoid- 
able  accident  as  pleaded,  or,  if  not,  that  the  testimony  conclusively 
shows  that  plaintiff  was  not  in  the  exercise  of  ordinary  care  at  the 
time  of  the  collision,  and  that  hence  his  negligence  contributed  to  the 
cause  of  his  injuries.  We  have  carefully  examined  the  evidence  and 
feel  unable  to  agree  with  appellant's  contentions  in  the  particulars 
noted.  It  appears  from  the  evidence  that  plaintiff  had  occasion  to  go 
to  Fort  Worth  to  have  some  repairs  made  in  connection  with  the  work 
which  he  was  doing  for  appellant,  and  that  he  entered  the  caboose  of 
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the  train  upon  which  he  had  been  directed  to  make  tlie  journey  at 
about  six  o'clock  in  tlie  afternoon;  that  at  the  time  of  his  entry  into 
the  caboose  the  engine  with  some  other  cars  was  upon  a  siding  and 
that  a  sliort  time  thereafter  the  engineer  propelled  the  engine,  to 
which  one  or  more  cars  were  attached,  from  the  siding  onto  the  main 
track  and  hence  back  to  the  train  to  which  the  caboose  was  attached, 
to  make  the  coupling.  The  testimony  of  the  engineer  and  other  em- 
ployes of  appellant  tended  to  show  that  the  coupling  made  was  not 
particularly  forcible,  but  appellee,  and  in  this  he  was  corroborated  by 
other  witnesses,  testified  that  the  car  struck  the  caboose  at  a  rate  of 
speed  from  fifteen  to  twenty  miles  per  hour;  that  he  was  either  sitting 
down  or.  just  in  the  act  of  sitting  down  when  the  impact  came ;  that 
he  was  thrown  forward,  striking  against  the  edge  of  the  seat  opposite 
to  him,  breaking  two  of  his  ribs  and  causing  him  to  be  thrown  to  the 
north  end  of  the  car, — a  distance  of  seventeen  to  eighteen  feet.  The 
engineer  testified  that  after  he  had  started  back  on  the  main  track 
to  make  the  coupling,  a  gasket  on  the  face  of  the  engine  boiler  bursted 
and  that  the  forcible  ejection  of  steam  thereby  occasioned  blinded  him 
for  a  few  moments  and,  during  that  time,  prevented  him  from  giving 
attention  to  his  train  or  observing  his  proximity  to  the  caboose;  that 
in  a  moment  or  so,  however,  he  looked  out  of  the  window  and  received 
the  stop  signal  from  a  brakeman,  whereupon  he  applied  the  air  in 
emergency  and  reversed  his  engine,  and  that  at  the  time  of  the  im- 
pact he  had  been  able  to  reduce  the  speed  to  five  or  six  miles  per  hour. 
There  was  other  evidence  in  behalf  of  appellee,  however,  to  the  eiTect 
that  from  the  point  where  the  engineer  began  to  back  toward  the 
caboose  the  distance  was  about  fifty  or  sixty  yards;  that  it  was  slightly 
np  grade  and  the  rails  dry;  that  the  engine  was  in  good  condition 
and  its  air  appliances  working  all  right;  that  the  speed  with  which 
the  engineer  started  to  make  the  coupling  was  from  fifteen  to  twenty 
miles  per  hour,  and  there  was  evidence  tending  to  show  that  such  a 
rate  of  speed  was  unnecessary  and  unusual,  and  that  had  he  been 
going  at  the  reasonable  speed  of  five  or  six  miles  per  hour  at  the 
time  of  the  explosion  of  the  gasket  and  at  the  time  he  received  the 
stop  signal,  he  could,  with  the  appliances  at  hand,  have  readily  reduced 
the  speed  of  his  train  to  the  rate  of  about  two  miles  per  hour  at  the 
time  of  striking  the  caboose,  in  which  event  it  is  made  to  appear  im- 
probable that  appellee  would  have  been  injured  in  the  manner  and 
degree  shown. 

On  the  issue  of  contributory  negligence,  in  addition  to  what  has 
been  stated,  appellee  testified  that  he  was  unaware  of  the  approach  of 
the  train  and  that  if  the  brakeman  hollowed  to  him  to  sit  down,  as  the 
brakeman  testified,  he  did  not  understand  what  he  said.  So  that  we 
think,  on  the  whole,  it  was  for  the  jury  to  say  whether  appellee  was 
at  the  time  acting  in  the  exercise  of  due  care  for  his  own  safety,  and 
whether  the  unusual  and  violent  coupling  was  the  proximate  result  of 
the  engineer's  negligence,  notwithstanding  the  bursting  of  the  gasket. 
We  conclude  that  the  judgment  should  be  affirmed. 

Affirmed. 
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Skosteeb  S.  Sakdebs  v.  Mbs.  W.  K.  Wobd. 

Decided  April  18,  1008. 

l«»-Homettead-*Zllegal  Bale— Limitation. 

When  the  homestead  is^sold  by  the  husband  over  the  protest  of  the  wife, 
and  without  her  joinder  in  the  deed,  the  ten  years'  statute  of  limitation  will 
run  from  the  date  of  the  sale  against  her  right  and  the  right  of  her  heirs  to 
recover  the  same. 

B. — Limitation — ^Void  Deed — Boundaries  of  Poisession — Evidenoe. 

Even  though  a  deed  be  void,  it  is  admissible  in  evidence,  and  may  be  con- 
sidered under  a  plea  of  limitation  for  tlie  purpose  of  determining  the  extent 
and  boundaries  of  the  vendee's  claim  and  the  disseizin  of  the  vendor. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

J.  jP.  Hamtnons,  for  appellant. 

J.  J,  Butts,  for  appellee. — ^A  deed  of  conveyance  to  the  community 
homestead,  executed  and  properly  acknowledged  by  the  husband,  not 
joined  by  the  wife,  and  duly  filed  for  record,  is  admissible  in  evidence 
under  a  plea  of  three,  five  or  ten  years  limitation  and  will  support 
such  pleas.  Cuellar  v.  DeWitt,  5  Texas  Civ.  App.,  568;  Smith  v.  Uzzell, 
61  Texas,  221 ;  Hussey  v.  Moser,  70  Texas,  42 ;  Simonton  v.  Mayblum, 
69  Texas,  7;  Kelley  v.  Whitmore,  41  Texas,  647. 

A  deed  of  conveyance  by  the  husband  not  joined  by  his  wife,  if  prop- 
erly executed,  acknowledged  and  recorded,  will  support  a  plea  of  limi- 
tation of  five  years  where  the  community  homestead  is  involved,  and 
is  admissible  in  evidence  in  support  of  such  a  plea.  State  etc.  Bank  v. 
Boberts,  18  Texas  Ct.  Bep.,  716;  McDonough  v.  Jefferson  County,  79 
Texas,  539;  Hunton  v.  Nichols,  55  Texas,  217;  Harris  v.  Wells,  85 
Texas,  315 ;  Cuellar  v.  DeWitt,  5  Texas  Civ.  App.,  568;  Smith  v.  Uzzell, 
61  Texas,  221 ;  Hussey  v.  Moser,  70  Texas,  42 ;  Simonton  v.  Mayblum, 
69  Texas,  7;  Kelley  v.  Whitmore,  41  Texas,  647;  Craig  v.  Cartwright, 
65  Texas,  413;  Bringhurst  v.  Texas  Company,  39  Texas  Civ.  App., 
500;  Bev.  Stats,  art.  3194,  3195. 

A  deed  properly  executed  and  acknowledged  by  the  husband  and  duly 
recorded,  though  not  joined  by  the  wife,  is  admissible  in  evidence 
under  a  plea  of  ten  years  limitation  and  will  support  such  plea  to  the 
extent  of  the  boundaries  called  for  in  such  deed,  where  the  community 
homestead  is  involved,  as  in  this  case. 

One  disability  can  not  be  tacked  to  another ;  the  disability  of  minority 
can  neither  be  tacked  to  that  of  coverture,  nor  of  imprisonment.  Limi- 
tation began  to  run  against  appellant  upon  the  death  of  his  mother, 
Bethena  Sanders.  Hunton  v.  Nichols,  55  Texas,  230;  Wichita  Land 
etc.  Co.  V.  Ward,  21  S.  W.,  130;  Laughter  v.  Laught«r,  52  S.  W., 
987-988. 

SPEEB,  Associate  Justice. — Snorteer  S.  Sanders  instituted  this 
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rait  in  trespass  to  try  title  to  recover  from  Mrs.  W.  N.  Word  an  nndi- 
vided  interest  in  certain  lands  in  Eastland  County.  The  defendant 
pleaded  not  guilty^  a  prior  judgment  in  her  favor,  and  the  statutes  of 
three,  five  and  ten  years  limitations  respectively.  At  the  conclusion  of 
the  evidence  the  trial  court  instructed  a  verdict  for  the  defendant,  and 
the  plaintiff  has  appealed. 

As  we  view  the  case,  a  determination  by  us  of  one  question  is  decisive 
of  the  appeal  and  renders  unnecessary  a  consideration  of  the  other  very 
interesting  questions  presented.  Appellant^s  right  of  recovery  is  based 
upon  the  contention  that  the  land  sued  for  was  formerly  the  home- 
stead of  his  mother  and  father  until  April  23,  1884,  at  which  time 
his  father,  J.  L.  Sanders,  in  direct  hostility  to  the  interests  of  his 
mother,  Bethena  Sanders,  conveyed  the  same  to  the  husband  of  appellee, 
now  deceased,  and  that  his  mother  never  at  any  time  assented  to  the 
sale,  but  at  all  times  refused  to  join  in  the  conveyance  and  was  pre- 
vented by  the  violence  and  threats  of  her  husband  from  instituting  suit 
to  recover  the  land,  and  that  by  reason  of  these  facts  and  the  minority 
of  appellant  limitations  would  not  avail  appellee,  and  he  was  entitled 
to  recover.  Bethena  and  J.  L.  Sanders  are  both  dead,  and  the  appellant 
became  twenty-one  years  of  age  January  16,  1902,  and  this  suit  was 
instituted  Octobei-  16,  1906. 

The  deeds  to  the  land,  aggregating  two  hundred  and  forty  acres, 
of  date  April  23,  1884,  as  aforesaid,  were  duly  registered,  and  appellee 
and  her  husband  went  immediately  into  possession  of  tlie  property 
and  have  ever  since  occupied  the  same  in  such  manner  as  to  give  title 
by  limitation  under  the  ten  years  statute,  if  limitations  ran  against 
Bethena  Sanders  under  the  circumstances.  That  Bethena  Sanders 
was  not  exempt  from  the  running  of  the  statute  by  reason  of  her 
coverture  seems  to  be  indisputably  settled  by  the  authorities.  Cuellar 
V.  DeWitt,  5  Texas  Civ.  App.,  568.  And  it  needs  no  citation  of  au- 
thority to  show  that  the  disability  of  appellant's  minority  can  avail 
him  nothing  if  limitations  ran  against  his  ancestor. 

But  it  is  further  contended  by  appellant  that  even  though  appellee 
should  be  held  to  have  title  under  the  statute  of  ten  years  limitations, 
yet  her  recovery  should  not  extend  beyond  one  hundred  and  sixty 
acres  under  article  3344,  Sayles*  Texas  Civil  Statutes.  But  we  are  of 
opinion  that  even  though  the  deed  be  void  as  a  conveyance  by  reason 
of  its  conveying  the  community  homestead  without  the  wife's  joinder 
therein,  and  even  though  the  same  be  not  title  nor  color  of  title  within 
tlie  meaning  of  article  3340,  Sayles'  Texas  Civil  Statutes,  as  the  Su- 
preme Court  in  several  instances  has  held,  yet  the  same  was  properly 
admitted  in  evidence  and  properly  considered  by  the  court  in  deter- 
mining the  extent  of  the  disseizin  of  appellant's  ancestor,  and  there- 
fore for  fixing  the  limits  of  the  recovery  to  which  appellee  was  entitled 
under  the  statue  pleaded.  It  has  been  held  that  an  instrument  void 
on  its  face  might  be  looked  to  as  such  written  memorandum  of  title 
as  would  enlarge  the  extent  of  a  claimant's  recovery  under  the  ten 
years  statute.  (Wollord  v.  McKinna,  23  Texas,  36,  citing  Charle  v. 
Saffold,  13  Texas,  94.  See,  also,  Craig  v.  Cartwright,  65  Texas,  413; 
Bringhurst  v.  The  Texas  Co.,  39  Texas  Civ.  App.,  500 ;  State  National 
Bank  v.  Boberts,  18  Texas  Ct.  Rep.,  714.) 
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For  the  reason,  if  for  no  other,  tliat  appellee  had  shown  a  perfect 
title  to  the  lands  sued  for  under  the  ten  years  statutes  of  limitations, 
the  court  properly  instructed  a  verdict  in  her  favor.  The  judgment 
of  the  District  Court  is  therefore  affirmed. 

Affirmed, 

Writ  of  error  refused. 


John  A.  Wallace  v.  Pecob  &  Northern  Texas  Railway  Company. 

Decided  April  18,  1008. 

1. — ^Appeal — Statement  of  Faoti — ^Act  of  1907. 

Statutes  of  procedure  operate  upon  all  pending  litigations  from  the  time 
they  go  into  effect,  unless  it  is  therein  otherwise  provid^.  Hence,  the  Act  of 
1007  (General  Laws  1007,  page  500)  regulated  the  preparation  of  a  statement 
of  facts  for  appeal  from  the  date  said  Act  took  effect,  and  a  stenographer's 
transcript  of  the  evidence  consisting  of  questions  and  answers,  filed  after  said 
Act  took  effect,  although  the  case  was  tried  before,  not  being  in  accordance 
with  the  requirements  of  said  Act,  will  be  stricken  out  on  motion  of  appellee. 

8. — Carrier — Delay  in  Fnmiihing  Cart — ^Defense. 

In  a  suit  to  recover  damages  to  cattle  for  delay  in  furnishing  cars  after 
demand  made,  the  defendant  answered  that  the  rush  of  business  and  the  demand 
for  cars  had  been  so  unusual,  unexpected  and  unprecedented  that  the  defend- 
ant and  its  ofilcers,  agents  and  employes  did  not,  and  could  not,  in  the  exercise 
of  any  degree  of  care  and  foresight  whatever,  have  expected  and  anticipated 
the  same,  and  it  did  not  and  could  not  have  had  at  its  command  cars  in  suffi- 
cient number  and  quantity  to  meet  the  demand  for  transportation  of  freight 
made  by  parties  all  along  its  line  in  the  order  made.  Held,  the  answer  was 
good  as  against  a  demurrer. 

8. — Carrier — ^Liable  only  for  HegUgence. 

A  carrier  is  not  liable  as  an  insurer,  but  only  for  negligence  in  the  trans- 
portation of  live  stock;  hence,  it  is  not  liable  for  the  expenditure  of  money  for 
feed  made  necessary  by  unprecedented  weather  while  a  snipper  was  holding  his 
cattle  waiting  for  cars. 

Appeal  from  the  District  Court  of  Randall  County.  Tried  below 
before  Hon.  J.  N.  Brownifig. 

Bute  £  Scott,  for  appellant. — In  order  for  the  defendant  railway  com- 
pany to  excuse  itself  on  account  of  unusual,  unexpected  and  unprecedented 
rush  of  business  from  furnishing  cars  to  ship  live  stock  after  demand 
therefor,  it  should  allege  that  it  owned  or  controlled  enough  cars  to 
ship  the  usual  amount  of  freight  from  the  point  of  shipment  and  all 
points  on  its  own  line.  Rev.  Stats.  1905,  arts.  4494  and  4496;  Texas  4 
P.  Ry.  Co.  V.  Smith  &  White,  79  S.  W.,  614;  Texas  &  P.  Ry.  v.  Barrow, 
94  S.  W.,  176. 

Madden  &  TrvJove  and  Ben  H.  Stone,  for  appellee. —  Defendant  was 
liable  only  for  such  damages  growing  out  of  its  failure  to  furnish  cars 
within  a  reasonable  time  as  could  have  reasonably  been  foreseen  by  it, 
and  was  not  liable  for  the  injuries  proximately  caused  by  the  unpre- 
cedented and  unforeseen  condition  of  the  weather.  Hunt  Bros.  v. 
Missouri,  K.  &  T.  Ry.  Co.,  74  S.  W.,  71,  (writ  of  error  denied) ;  Inter- 
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national  &  G.  N.  Ry.  Co.  v.  Bergman^  64  S.  W.,  999;  Texas  &  Pac. 
By.  Co.  V.  Bigham,  90  Texas,  225. 

The  question  of  reasonable  time  within  which  the  cars  should  have 
been  furnished  is  not  governed  by  the  statute,  as  such  statute  is  void 
and  unconstitutional,  but  is  a  question  of  fact  to  be  determined  by  the 
jury  or.  the  court,  as  the  case  may  be.  Houston  &  T.  C.  Ry.  Co.  v. 
Mayes,  201  U.  S.,  321;  Texas  &  P.  Ry.  Co.  v.  Barrow,  94  S.  W.,  176; 
Texas  &  P.  Ry.  Co.  v.  Allen,  98  S.  W.,  450. 

The  question  as  to  whether  the  defendant  railway  company  owned 
or  controlled  cars  sufficient  for  the  ordinary  business  is  a  question  of 
evidence  to  go  to  the  jury  with  other  evidence  in  determining  the  issue 
of  negligence  vel  non,  Texas  &  P.  Ry.  Co.  v.  Allen,  98  S.  W.,  450; 
Texas  &  P.  Ry.  Co.  ^.  Nelson,  86  S.  W.,  616. 

STEPHENS,  Associate  Justice. — The  stenographer's  transcript  of 
the  testimony  taken  on  the  trial  of  this  case,  in  which  the  questions 
and  answers  with  other  proceedings  are  set  out  in  full,  is  stricken  out 
on  motion  of  the  appellee  because  it  was  not  filed  until  after  the 
present  statute  on  that  subject  went  into  effect,  which  prohibits  this 
very  objectionable  method  of  preparing  a  statement  of  facts.  It  is 
insisted  in  behalf  of  appellant  that  the  motion  should  not  prevail  be- 
cause when  the  case  was  tried  this  law  had  not  taken  effect,  but  it  is 
well  settled  that  statutes  of  procedure  operate  upon  all  pending  litiga- 
tion from  the  time  they  go  into  effect,  unless  it  is  therein  otherwise 
provided.  In  this  instance  the  court  adjourned  August  1,  1907,  on 
which  day  an  order  was  entered  allowing  twenty  days  for  the  prepara- 
tion and  filing  of  the  statement  of  facts,  and  on  August  19,  tlie  sten- 
ographer's transcript  was  filed,  at  which  time  the  law  covering  the 
preparation  and  filing  of  such  records  had  gone  into  effect,  leaving 
ample  time,  however,  for  the  preparation  and  filing  of  a  statement  of 
facts,  as  therein  provided. 

The  judgment  rests  on  the  findings  of  the  trial  court,  which  in  the 
absence  of  a  statement  of  facts  become  conclusive  here.  The  only 
questions  raised  by  the  assignments,  therefore,  which  could  avail  appel- 
lant are  questions  of  law  raised  by  the  rulings  on  the  demurrers  and 
those  involved  in  the  court's  conclusions  of  law. 

There  was  no  error  in  overruling  the  demurrers  to  the  answer 
pleading  an  excuse  for  not  furnishing  cars  within  the  time  demanded, 
this  being  a  suit  to  recover  damages  to  cattle  for  delay  in  furnishing 
cars,  after  demand  made,  since  it  contained  the  allegation  that  the 
rush  of  business  and  demand  for  cars  had  been  so  ^^unusual,  unexpected 
and  unprecedented"  that  "tlie  defendant  and  its  officers,  agents  and 
employes  did  not  and  could  not,  in  the  exercise  of  any  degree  of  care 
and  foresight  whatever,  have  expected  and  anticipated  the  same,  and  it 
did  not  and  could  not  have  had  at  its  command  cars  and  rolling  stock 
in  sufficient  number  and  quantity  to  meet  the  demand  for  cars  and 
transportation  of  freight  as  made  by  parties  all  along  its  line  in  the 
order  made."  • 

Nor  did  the  court  err  in  its  conclusions  of  law  in  holding  that 
appellee  was  not  liable  for  the  expenditure  of  money  for  feed  made 
necessary  by  the  unprecedented  weather  while  appellant  was  holding 
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expected  by  the  employes,  and  be,  to  avoid  negligence,  was  under  no 
obligation  to  warn  the  company  of  his  presence  at  the  car  at  that  time. 

If  the  employes  negligently  propelled  cars  against  the  fruit  car  and 
injured  the  plaintiff,  it  devolved  upon  the  company  to  show  facts  that 
would  relieve  it  from  the  duty  of  knowing,  or  anticipating,  the  presence 
of  plaintiff  in  tlie  car  at  that  time. 

For  the  reasons  stated,  the  judgment  is  reversed  and  cause  remanded. 

*  Reversed  and  remanded. 


B.  T.  Clymeb  v.  J.  L.  Terry. 

Decided  April  18,  1908. 

1. — ^Promissory    Vote — ^Budonement — Plea   of    Hon   Sit   Faetnm — Burden  of 

Proof. 

The  holder  of  a  promissory  note  sued  the  payee  upon  the  following  eu- 
dorsement  wliich  appeared  upon  the  note,  signed  by  the  payee:  "On  demand  I 
promise  to  pay  in  full  the  within  note."  The  payee  answered  under  oath  that, 
when  he  transferred  the  note,  he  simply  endorsed  it  in  blank,  and  that  the  bal- 
ance of  the  endorsement  was  added  afterwards  without  his  knowledge  or  con- 
sent. Held,  the  burden  of  proof  was  upon  the  plaintiff  to  show  that  the  entire 
endorsement  was  made  by  the  payee,  or  by  his  authority. 

2. — Same — Cases  Distingnislied. 

A  distinction  is  to  be  observed  as  to  the  burden  of  proof  between  thoee 
cases  wherein  the  genuineness  of  the  instrument  sued  on  is  admitted  and  the 
plea  of  non  est  factum  relates  only  to  some  alteration  in  the  instrument,  and 
cases  in  which  the  plea  puts  in  issue  the  execution  of  the  contract  sued  on. 

3. — Guaranty — ^Definition. 

A  guaranty  is  a  promise  to  answer  for  the  payment  of  some  debt  or  the 
performance  of  some  duty  in  case  of  the  failure  of  another  person  who  is  in  the 
first  instance  liable  for  such  payment  or  performance.  The  endorsement  of  the 
following  promise  upon  a  note  by  the  payee  is  not  a  guaranty:  "On  demand  I 
promise  to  pay  in  full  the  within  note." 

4. — ^Husband  and  Wife — Transfer  of  Note. 

A  promissory  note,  the  separate  property  of  the  wife,  may  be  translerred 
by  the  endorsement  of  the  husband  alone. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

Looney  &  Clark,  for  appellant. — The  court  erred  in  holding  that 
the  burden  of  proof  was  upon  plaintiff  to  show  that  the  endorsement  on 
the  notes  was  made  by  defendant.  Wells  v.  Moore,  15  Texas,  522;  88 
Texas,  394;  Muckleroy  v.  Bethany,  27  Texas,  552;  Kansas  Mut.  Life 
Ins.  Co.  V.  Coalson,  54  S.  W.,  389;  Sturm  v.  Boker,  150  TJ.  S.,  312; 
1st  Vol.  Texas  Civil  Practice,  p.  455. 

Bennett  £  Jones  and  H,  C.  Conner,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  in  the 
court  below  on  September  25,  1906,  by  the  appellant,  against  appellee 
and  J.  G.  Jobe  and  H.  L.  Brown,  on  two  promissory  notes  executed 
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on  January  8,  1904,  by  W.  P.  Watson  in  the  sum  of  $250  each,  due 
in  one  and  two  years,  respectively,  after  date,  bearing  10  percent 
interest  per  annum  from  date  and  providing  for  10  percent  attorney's 
fees.  The  suit  was  by  appellant  dismissed  as  to  the  defendants  Jobe 
and  Brown,  and  appellee  Terry  was  sought  to  be  held  liable  for  the 
full  amount  of  the  notes,  interest  and  attorney's  fees  by  reason  of  the 
following  obligation  alleged  by  appellant  to  have  been  executed  by 
appellee  on  the  sale  and  transfer  of  the  notes  by  him  to  the  appellant, 
that  is,  appellant  alleged  that  appellee  made  and  executed  the  following 
on  the  back  of  each  note,  viz. :  "On  demand  I  promise  to  pay  in  full 
the  within  note.''  The  appellee  answered  in  the  court  below,  first,  by 
general  denial;  second,  specially  under  oath,  that  being  the  owner 
of  the  notes  on  October  20,  1904,  he  assigned  them  to  appellant  "by 
simply  endorsing  his  name  in  blank  thereon  and  that  on  the  same  day 
he  delivered  the  notes  so  endorsed  to  the  plaintiff"  and  if  there  is  any 
other  endorsement  or  any  other  writing  on  said  notes  save  that  of  ap- 
pellee's name,  purporting  to  have  been  executed  by  him,  that  any  such 
endorsement  or  writing  was  made  after  the  notes  were  delivered  to 
plaintiff,  and  without  defendant's  knowledge  or  consent  and  without 
his  authority;  third,  that  he  had  made  himself  liable  on  said  notes  as 
endorser,  and  that  appellant  had  not  sued  therein  within  the  time  re- 
quired by  law  and  therefore  this  liability  had  been  lost;  fourth,  that 
the  contract  of  endorsement  on  the  notes  had  been  materially  and  fraud- 
ulently altered,  and  by  reason  of  such  fact,  the  appellee  was  released 
from  all  liability  as  an  endorser  in  blank;  fifth,  that  his  codefendant, 
H.  L.  Brown,  purchased  the  land  for  which  the  notes  were  given  as  a 
part  of  the  purchase  money,  and  assumed  and  agreed  to  pay  said 
notes  and  that  by  reason  thereof.  Brown  became  primarily  liable  there- 
for. In  a  supplemental  petition  appellant  replied:  first,  by  a  general 
denial,  and  second  he  alleged  that  appellee  ought  to  be  estopped  to 
disclaim  liability  as  an  endorser  of  the  notes  because  if  suit  had  not 
been  filed  thereon  within  the  time  prescribed  by  law  that  appellant  had 
not  done  so  and  had  refrained  from  doing  so  at  the  repeated  requests 
of  the  appellee. 

A  trial  before  the  court  without  the  intervention  of  a  jury  resulted 
in  a  judgment  for  defendant  to  which  judgment  appellant  excepted 
and  perfected  an  appeal  to  this  court. 

The  trial  judge  filed  the  following  conclusions  of  fact: 

1.  I  find  the  existence  of  the  two  notes  sued  upon  as  described  in 
plaintiff's  petition;  that  they  were  given  for  the  purpose  as  alleged, 
and  subsequent  to  their  execution  they  became  the  property  in  due 
course  of  trade  of  J.  M.  Clymer,  now  deceased,  and  on  the  division  of 
his  estate  among  his  legal  heirs,  these  notes  were  set  apart  to  Mrs. 
Terry,  wife  of  J.  L.  Terry,  the  defendant,  as  a  portion  of  her  share  of 
her  father's  estate. 

2.  Subsequent  to  the  time  that  these  notes  became  the  property  of 
Mrs.  Terry,  the  plaintiff,  E.  T.  Clymer,  and  the  defendant,  J.  L.  Terry, 
made  a  land  trade  and  as  a  part  of  the  purchase  price  for  land  con- 
veyed to  him  by  plaintiff  the  defendant  transferred  the  two  notes  in 
suit. 

3.  I  find  that  on  each  of  the  notes  in  question  the  signature  of 
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J.  L.  Terry  was  written  thereon  by  himself  and  above  this  signature 
on  each  of  said  notes  is  written  the  following  language :  ''On  demand 
I  promise  to  pay  in  full  the  within  note.'* 

4.  On  the  issue  as  to  whether  or  not  the  language  written  above 
the  signature  of  the  defendant  Terry,  quoted  above,  was  there  before 
he  signed  his  name  upon  the  notes  or  was  written  there  afterwards 
without  his  knowledge,  consent  or  authority,  I  find  that  the  plain- 
tiff, Ciymer,  testified  that  the  language  was  in  his  handwriting  but 
was  written  there  by  him  before  the  defendant  wrote  his  name  across 
tlie  back  of  the  notes;  the  defendant  Terry,  while  admitting  his  sig- 
nature, testified  that  he  endorsed  his  name  in  blank  across  the  back 
of  each  of  the  notes  at  the  time  of  their  transfer  to  the  plaintiff, 
but  denied  that  the  language  above  his  signature  was  written  there  at 
tlie  time  he  signed,  and  testified  that  the  same  was  written  there  without 
his  knowledge,  consent  or  authority. 

5.  I  find  from  an  inspection  of  the  signature  of  the  defendant  and 
the  language  written  on  the  back  of  the  notes  above  the  same  that 
no  change  or  alteration  is  apparent  and  as  to  whether  or  not  the  same 
was  made  by  Terry  as  testified  to  by  Ciymer  or  was  simply  signed  in 
blank  as  testified  to  by  Terry,  I  make  no  finding,  in  other  words,  in 
my  view  of  the  law  the  court  is  not  called  upon  to  decide  this  issue 
of  veracity  between  the  parties. 

Opinion, — The  contention  is  here  made  that  the  trial  court  erred  in 
holding  the  burden  of  proof  to  be  upon  plaintiff.  Appellant,  in  support  of 
his  contention,  cites  the  cases  of  Muckleroy  v.  Bethany,  27  Texas,  552, 
and  Wells  v.  Moore,  15  Texas,  522.  The  former  was  a  suit  upon  a 
promissory  note.  The  defendant  pleaded  a  special  non  est  factum, 
setting  up  that  the  note  executed  by  him  was  not  under  seal,  while 
opposite  to  the  names  of  the  makers  of  the  note  sued  on  there  were 
scrolls,  in  one  of  which  the  word  seal  was  written.  The  question  on 
appeal  was  upon  whom  was  the  burden  of  proof  imposed  by  this  special 
plea?  The  signatures  to  tlie  notes  were  genuine  and  the  note  upon 
its  face  bore  no  marks  of  alteration.  It  was  held  that  the  burden  of 
proof  was  on  the  party  pleading  the  special  non  est  factum.  The  ruling 
was  based  on  a  similar  ruling  made  in  the  case  of  Wells  v.  Moore, 
supra.  In  those  cases  the  genuineness  of  the  instruments  sued  upon 
seems  to  have  been  admitted,  and  the  special  plea  of  non  est  factim 
only  raised  the  issue  of  an  alteration  in  the  notes.  In  such  a  case  we 
think  the  rule  is  different  than  where  there  is  a  plea  under  oath  denying 
the  execution  of  the  contract  upon  which  the  suit  is  based.  The  alle- 
gation in  the  petition  upon  which  the  liability  of  appellee  was  sought 
to  be  held  was  as  follows:  "Plaintiff  shows  further  tiiat  in  due  course 
of  time  he  became  the  owner  of  said  notes  by  transfer  from  the  defend- 
ant, J.  L.  Terry,  that  is,  the  said  J.  L.  Terry  made  and  executed  the 
following  endorsement  upon  each  of  said  notes,  to  wit:  'On  demand 
I  promise  to  pay  in  full  the  within  note,'  and  after  executing  the 
same  delivered  said  notes  to  this  plaintiff  for  a  valuable  considera- 
tion.'* To  these  allegations  appellee  answered  under  oath  as  follows: 
"And  for  special  answer  in  this  behalf  this  defendant  says  that  he  did 
not  for  himself  write  or  make  nor  did  he  authorize  any  one  else  to 
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write  or  make  for  him  either  over  or  above  his  name  or  anywhere  else 
on  said  notes,  the  endorsement  set  out  in  plaintiff's  petition  and  alleged 
to  have  been  made  by  him.  That  he  did  not  execute  said  endorsement 
and  that  he  did  not  authorize  any  one  else  to  execute  the  same  for  him/' 
This  plea  expressly  denies  the  execution  of  tlie  contract  on  the  back 
of  said  notes  charged  in  the  petition  to  have  been  executed  by  appellee 
or  by  his  authority.  This  was  a  plea  of  non  est  factum,  and  put  in  issue 
the  execution  of  the  contract  sued  on.  Eev.  Stats,  art.  1265,  subdivi- 
sions 9  and  10;  also. articles  313  and  2318.  Mr.  Daniel,  in  his  val- 
uable work  on  Negotiable  Instruments,  sec.  1344,  2d  volume,  5th  edi- 
tion, lays  it  down  that  where  one  is  in  possession  of  a  paper  containing 
a  genuine  signature  and  fraudulently  fills  it  up  so  as  to  make  it  appear 
to  be  signed  as  maker,  or  endorser,  or  other  party  to  a  bill,  it  is  as 
much  a  forgery  as  if  the  signature  itself  had  been  forged.  It  has 
been  held  that  the  making  of  an  affidavit  attacking  a  deed  as  a  forgery 
imposes  upon  the  party  offering  it,  the  burden  of  proving  its  execu- 
tion in  accordance  with  the  rules  of  common  law.  Cox  v.  Cock,  59 
Texas,  521;  Robertson  v.  DuBose,  76  Texas,  ©. 

This  court  held  that  where  a  plea  of  failure  of  consideration  of  the 
note  sued  on  is  filed  by  defendant,  the  burden  is  on  plaintiff  to  show 
a  consideration.  Gutta  Percha  &  Rubber  Mfg.  Co.  v.  City  of  Cleburne, 
107  S.  W.,  157.  A  writ  of  error  was  granted  in  that  case,  but  not  on 
this  holding. 

In  the  case  of  Clark  v.  Hills,  67  Texas,  142,  cited  in  that  case.  Chief 
Justice  Willie,  in  his  opinion,  says:  "The  general  rule  is  that  the 
burden  of  proof  remains  on  the  party  offering  a  fact  in  support  of  his 
ease,  and  does  not  change  in  any  aspect  of  the  cause,  though  the  weight 
of  evidence  may  shift  from  side  to  side  according  to  the  nature  and 
strength  of  proof  offered  in  support  of  denial  of  the  main  fact  to  be 
established.''  He  cites  Central  Bridge  Corporation  v.  Butler,  2  Gray, 
132;  Blanchard  v.  Young,  11  Gushing,  345;  Spaulding  v.  Hood,  8 
Gushing,  605,  which  fully  sustain  the  rule  as  announced.  See  also 
Franklin  v.  Smith,  1  TJ.  R.  Cases,  243,  and  Solomon  v.  Huey,  1  U. 
R.  Gases,  267. 

Again,  appellant  contends  that  under  the  facts  as  found  by  the  trial 
court,  the  appellee  was  liable  as  guarantor  on  the  notes  and  appellant 
as  holder  had  the  implied  power  to  write  over  his  signature  the  most 
absolute  terms  of  guaranty.  The  notes  at  the  time  appellee  wrote  his 
name  on  the  back  thereof  were  the  property  of  Mrs.  Terry,  wife  of 
appellee,  and  they  could  be  transferred  by  the  husband's  endorsement. 
Appellee  did  not  endorse  the  notes  until  long  subsequent  to  their 
execution  and  after  they  had  been  in  circulation.  We  do  not  think  he 
should  be  treated  as  a  stranger  to  the  notes. 

But  if  it  be  conceded  that  he  became  liable  as  guarantor,  still  the 
judgment  must  be  sustained.  The  petition  does  not  charge  the  appellee 
as  guarantor  and  does  not  seek  to  hold  him  liable  as  such.  The  plead- 
ings of  plaintiff  seek  to  recover  against  appellee  by  reason  of  the  con- 
tract endorsed  on  the  back  of  the  notes.  The  supplemental  petition 
does  allege  that  defendant  repeatedly  requested  plaintiff  not  to  insti- 
tute suit  on  the  notes.  This  was  in  reply  to  defendant's  answer  wherein 
defendant  alleged  that  he  endorsed  the  notes  and  that  plaintiff  had 
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failed  to  institute  suit  on  the  same  either  at  the  first  or  second  term  of 
court,  and  claimed  that  thereby  he  was  released  from  liability.  Again, 
if  appellee  was  a  stranger  to  the  notes  and  his  liability  thereon  was  that 
of  guarantor,  and  appellant  had  the  implied  authority  to  write  over 
his  signature  the  moat  absolute  terms  of  guaranty,  this  did  not  author- 
ize him  to  make  a  new  contract.  He  could  onlv  write  thereon  a  con- 
tract  of  guaranty.  Chandler  v.  Westfall,  30  Texas,  475;  Horton  v. 
Manning,  37  Texas,  23.  A  guaranty  is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  performance  of  some  duty,  in  case  of 
the  failure  of  another  person  who  is  in  the  first  instance  liable  to  such 
payment  or  performance.  2  Daniel  on  Xeg.  Instr.,  5th  ed.,  sec.  1752. 
The  contract  on  the  back  of  the  notes  makes  the  appellee  absolutely 
liable  for  the  notes.  It  made  him  liable,  irrespective  of  the  liability 
of  the  other  parties  to  the  notes.  The  appellant,  upon  the  trial,  dis- 
missed as  to  the  other  defendants  and  seeks  to  hold  appellee  alone  for 
the  amount  due  on  the  notes.  The  trial  court  did  not  err  in  holding 
that  the  burden  of  proof  was  upon  plaintiff,  and  judgment  was  properly 
rendered  for  defendant.    The  judgment  is  affirmed. 

Affirmed, 


L.  R.  Daugherty  et  al.  v.  J.  A.  Templbton. 

Decided  April  18,  1908. 

1. — Trespass  to  Try  Title — Defense — Surprise — New  Trial. 

In  trespass  to  try  title  in  the  usual  form,  the  defense  of  estoppel  is  ad- 
missible under  the  plea  of  not  guilty,  and  the  defendant  in  such  action  is  not 
required  to  disclose  to  the  plaintiff  the  fact  that  he  will  rely  on  said  defense. 
A  motion  for  new  trial,  based  upon  surprise,  and  charging  the  defendant  with 
fraud,  artifice,  unfairness  and  deceit  in  withholding  from  plaintiff  notice  of  the 
defense  of  estoppel,  considered,  and  held  properly  overruled. 

2. — Same. 

Although  a  defendant,  in  trespass  to  try  title,  files  an  abstract  of  title  in 
compliance  with  a  demand  for  the  same  by  the  plaintiff,  he  is  not  required  to 
disclose  therein  a  defense  of  estoppel. 

3. — Same — Surprise — New  Trial. 

Upon  a  motion  for  new  trial,  facts  considered,  and  held  insufficient,  in  that 
the  plaintiff  failed  to  use  the  necessary  diligence  to  obtain  the  alleged  newly- 
discovered  testimony.  A  new  trial  will  not  be  granted  on  the  ground  of  sur- 
prise when  it  appears  that  the  evidence  might  have  been  anticipated  and  met 
had  the  party  been  diligent  in  preparing  his  case. 

4. — Same. 

Where  the  materiality  of  the  testimony  of  an  absent  witness  is  discovered 
during  the  trial,  and  no  continuance  is  sought  in  order  to  procure  the  same, 
it  is  too  late  to  urge  it  as  a  ground  for  new  trial.  Such  a  motion  is  addressed 
to  the  sound  discretion  of  the  trial  court. 

6. — ^Trial — ^Practice — Kefusal  to  Pass  on  Issue. 

Where  the  trial  is  without  a  jury,  and  the  judgment  of  the  court,  sup- 
ported by  the  evidence,  is  based  on  the  defense  of  estoppel,  the  refusal  of  the 
court  to  pass  on  the  issue  of  limitation  plead  by  defendant  cannot  be  com- 
plained of  by  the  plaintiff. 
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6.— Trial  without  Jury — ^Improper  Evidenoe — ^Harmleu. 

When  a  trial  is  before  the  court  without  a  jury,  the  admission  of  im- 
proper evidence  is  harmless  when  there  is  other  and  sufficient  competent  evi- 
dence to  support  the  judgment. 

7.— Estoppel — Snffloient  Evidence. 

Upon  an  issue  of  estoppel  in  pais,  evidence  considered,  and  held  sufficient 
to  support  a  judgment  based  thereon  as  to  the  identical  land  in  controversy. 

Appeal  from  the  District  Court  of  Kaufman  Count/.  Tried  below 
before  Hon.  F.  L.  Hawkins. 

£60  R.  Stroud,  for  appellants. 
J.  A.  Templeton,  in  pro.  per, 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  ap- 
pellants in  the  usual  form  of  trespass  to  try  title  to  recover  of  appellee 
fifteen  acres  of  land  out  of  the  Martha  Music  League  and  Labor  survey 
in  Kaufman  County.  Appellee  plead  not  guilty,  and  the  three,  five  and 
ten  years  statutes  of  limitation.  A  trial  before  the  court  witliout  the 
intervention  of  a  jury  resulted  in  a  judgment  for  appellee.  Upon 
the  overruling  of  appellants'  motion  for  new  trial  they  perfected  an 
appeal  to  this  court.    The  trial  court  filed  conclusions  of  fact  as  follows : 

"1st.  I  find  the  legal  title  to  the  land  in  controversy  at  tlie  time 
defendant  purchased  same  from  his  vendor,  E.  T.  Odom,  was  in  John 
M.  Lewis. 

"2d.  I  find  that  the  defendant,  J.  A.  Templeton,  in  the  fall  of  1905, 
purchased  said  land  from  E.  T.  Odom,  who  claimed  same  under  mesne 
conveyances  from  the  heirs  of  George  W.  and  Susan  R.  Dougherty, 
to  wit:    J.  H.  Daugherty,  Brown  Daugherty  and  Alice  Daugherty. 

"3d.  I .  find  that  before  purchasing  said  land  from  E.  T.  Odom, 
the  defendant,  J.  A.  Templeton,  went  to  said  J.  M.  Lewis  and  asked 
him  if  he  owned  said  land  or  claimed  to  own  same,  and  said  licwis  then 
and  there  told  defendant  that  he  did  not  own  or  claim  said  land,  and 
he  thus  disclaimed  to  said  Templeton  the  ownership  of  said  land. 

"4th.  Said  Templeton  believed  and  relied  on  such  disclaimer  and 
he  was  thereby  deceived  and  misled,  and  relying  upon  such  disclaimer 
he  was  induced  to  purchase  and  he  did  purchase  said  land  from  said 
Odom,  and  he  was  induced  to  pay  and  he  did  pay  said  Odom  therefor 
$535,  which  was  the  full  value  of  said  land. 

"5th.  I  find  that  plaintiffs  acquired  the  only  title  which  they  have 
to  said  land  from  said  John  M.  Lewis  after  said  Lewis  had  disclaimed 
owning  said  land  to  said-Templeton,  and  after  said  Templeton  had  pur- 
chased said  land  from  said  Odom,  and  had  paid  him  therefor.  I  further 
find  that  the  conveyance  of  said  land  from  said  John  M.  Lewis  to  plain- 
tiff was  and  is  in  the  form  of  a  quitclaim  deed  and  that  same  was 
executed  on  the  20th  day  of  April,  1906.  I  further  find  that  plaintiffs 
paid  nothing  for  said  land. 

"6th.    I  find  that  plaintiffs  are  grantees  of  said  John  M.  Ijewis,  and 
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that  they  are  bound  by  the  disclaimer  of  said  Lewis  to  said  Templeton 
to  the  same  extent  that  Lewis  was." 
We  adopt  these  conclusions. 

Opinion. — The  first  assignment  of  error  complains  of  the  courfa 
action  in  overruling  their  motion  for  new  trial. 

The  appellants,  upon  the  trial,  introduced  evidence  tending  to  prove 
title  to  the  land  in  controversy  in  one  J.  M.  Lewis,  after  which  thej 
introduced  in  evidence  a  quitclaim  deed  from  J.  M.  l^wis  to  themselves, 
made  subsequent  to  appellee's  purchase  of  the  land.  The  appellee  tes- 
tified, in  substance,  that  prior  to  his  purchase  he  heard  that  J.  M. 
Lewis  claimed  the  land,  and  that  he  called  upon  him  to  ascertain  if 
he  claimed  the  same,  and  was  told  by  said  L^wis  that  he  did  not  own  or 
claim  the  land.  That  thereupon  he  purchased  and  paid  value  for  it, 
relying  on  the  statements  of  said  Lewis.  That  had  Lewis  claimed 
the  land  he  would  not  have  bought  the  same.  The  appellants  insist 
that  they  were  surprised  by  this  evidence  and  that  appellee  concealed 
the  same  from  them  and  that  they  could  not  have  reasonably  anticipated 
the  same  and  for  this  reason  they  have  not  had  a  fair  trial  and  the 
trial  court  should  have  granted  a  new  trial. 

The  suit  was  in  the  usual  form  of  trespass  to  try  title.  Appellee 
plead  not  guilty,  and  the  three,  five  and  ten  years'  statutes  of  limita- 
tion. He  also  plead  over  against  his  warrantor.  No  demand  for  an 
abstract  of  title  was  ever  made  by  either  party  of  the  other,  nor  was 
any  such  abstract  ever  filed.  Some  time  prior  to  the  trial,  each  party 
gave  to  the  other  a  list  of  the  title  papers  which  they  might  desire  to 
introduce  in  evidence  on  the  trial.  This  was  done  to  obviate  the 
necessity  of  filing  and  giving  notice  of  such  instruments.  Some  time 
before  the  trial,  plaintiff's  counsel  requested  defendant  to  agree  to  a 
common  source  of  title,  to  which  request  defendant  replied  by  letter 
dated  November  30,  1906,  acknowledging  the  receipt  of  a  skeleton 
abstract  of  the  chain  of  title,  but  declining  to  agree  to  the  common 
source.  The  letter  proceeds,  *^There  is  so  much  uncertainty  as  to  the 
description  of  the  land  as  given  by  these  several  conveyances,  that  I 
can  not  tell  from  the  abstract  what  the  instruments  do  really  convey. 
Again,  it  is  probable  that  my  claim  to  the  land  may  have  to  rest  solely 
upon  limitation,  and  possibly,  upon  five  and  ten  years'  limitation,  with- 
out connecting  with  any  common  source.  In  view  of  this  fact,  I  have 
eliminated  that  feature  of  the  agreement  which  you  sent  me;  other- 
wise the  same  is  all  right  and  I  have  had  the  same  copied,  omitting 
the  agreement  as  to  common  source,  and  herewith  enclose  you  a  dup- 
licate of  such  agreement  After  plaintiffs  had  closed  their  testimony 
and  had  introduced  their  entire  chain  of  title,  including  the  deed  from 
John  M.  Lewis  to  themselves  to  the  land  in  controversy,  they  rested 
their  case.  Defendant,  in  making  out  his  case,  testified  in  his  own 
behalf  to  his  conversation  with  John  M.  Lewis,  on  which  he  predicated 
his  defense  of  estoppel.  On  cross  examination,  he  was  asked  by  plain- 
tiffs' counsel  the  following  questions,  to  which  he  made  the  following 
answers,  viz.: 

^'Q.  Who  have  you  ever  mentioned  to,  at  any  time  by  letter  or 
otherwise,  Mr.  Lewis'  parol  disclaimer  of  this  land  ?    A.     Well,  I  never 
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mentioned  it  to  you,  Mr.  Stroud,  because  I  expected  to  rely  on  it. 
Q.  Through  prudence,  then,  you  withheld  knowledge  of  that  fact? 
A.  I  say  I  withheld  it — ^I  didn't  tell  you;  I  mentioned  it  frequently 
to  parties  in  Fort  Worth.  Q.  Didn't  you  lead  me  to  believe  that  you 
were  going  to  rely  solely  upon  the  statute  of  limitations  ?  A.  I  don't 
know  what  I  led  you  to  believe.  I  never  intentionally  misrepresented 
anything." 

Plaintiffs,  in  the  fifth  subdivision  of  their  amended  motion  for  a 
new  trial,  which  was  not  sworn  to,  charged  defendant  with  fraud, 
artifice,  unfairness  and  deceit,  in  withholding  from  their  attorney  no- 
tice of  the  defense  of  estoppel  until  it  was  developed  on  the  trial.  At- 
tached to  this  motion  is  the  affidavit  of  said  attorney,  wherein  he 
reiterates  such  charge,  and  states  that  as  soon  as  defendant's  testimony 
began  to  develop  the  issue  of  estoppel,  he  at  once  had  his  clients  com- 
municate by  wire  with  John  M.  Lewis,  and  that  Lewis  stated  tliat  he 
would  probably  be  able  to  come  to  the  trial.  That  he  also  had  Lewis 
summoned  as  a  witness,  but  he  was  sick  and  grew  worse,  so  that  he 
could  not  come,  etc.  PlaintiflPs  were  thus  shown  to  have  been  in  com- 
munication with  Lewis  for  some  time  before  the  trial  closed,  and  they 
knew  that  he  would  not  be  present  at  the  trial.  In  their  motion  for 
a  new  trial  they  stated  that  when  the  defense  of  estoppel  began  to 
develop  it  did  not  occur  to  their  counsel  to  withdraw  their  announce- 
ment and  seek  for  a  continuance  of  the  case.  Defendant  filed  his 
aflSdavit  controverting  the  affidavits  attached  to  the  motion,  explicitly 
denying  that  he  practiced  any  deceit,  fraud  or  unfairness  whatever  on 
plaintiffs*  attorney.  Appellee  was  not  required  to  disclose  to  appel- 
lants or  to  their  attorney,  in  advance  of  the  trial,  his  defense  to  this 
action,  and  he  was  guilty  of  no  such  fraud  or  unfair  concealment  as 
would  entitle  them  to  a  new  trial  because  of  his  failure  to  inform  them 
in  advance  of  the  trial  what  his  defense  would  be.  The  defendant  did 
not  specially  plead  estoppel,  but  he  plead  not  guilty,  which  plea  was 
sufficient  to  let  in  the  defense  of  estoppel.  Parker  v.  Cockrell,  31 
S.  W.,  221 ;  Scarborough  v.  Alcorn,  74  Texas,  360 ;  Sayles'  Civ.  Stat., 
arts.  5260  to  5262;  Arthur  v.  Ridge,  89  S.  W.,  15.  And  this  is  true, 
notwithstanding  an  abstract  of  title  omitting  all  mention  of  such  de- 
fense may  have  been  demanded  by  plaintiflfi  and  filed  by  defendant. 
Parker  v.  Cockrell,  supra. 

Again,  we  are  of  the  opinion  that  appellants  did  not  exercise  such 
diligence,  either  before  the  trial,  or  during  its  progress,  to  obtain  the 
testimony  of  John  M.  Lewis,  as  will  entitle  them  to  a  new  trial  on 
the  ground  of  surprise  or  of  newly  discovered  evidence.  John  M. 
Lewis  was  a  resident  of  Kaufman  County  and  of  plaintiffs*  own  home 
town,  Forney,  and  they  had  known  him  intimately  for  many  years. 
They  knew,  that  he  knew  as  much  and  probably  more  about  the  land 
in  controversy  and  the  title  thereto  than  any  other  living  man.  They 
knew  that  defendant  was  claiming  this  land  by  mesne  conveyances 
from  J.  H.  Daugherty  and  his  brother  and  sisters,  who  were  the 
nephews  and  nieces  of  Lewis,  and  that  defendant  was  trying  to  prove 
that  they  had  acquired  a  good  title  thereto  by  limitation.  Plaintiffs 
further  knew  that  they  were  endeavoring  to  prove  that  the  possession 
held  by  J.  H.  Daugherty,  et  al.,  was  not  adverse  to  Lewis,  but  that 
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they  held  under  Lewis  and  in  subordination  to  his  title.  J.  M.  Lewis 
in  his  affidavit  states  that  in  the  spring  of  1906,  and  before  he  had 
conveyed  the  land  to  plaintiffs,  defendant  came  to  his  (affiant's)  store 
in  Forney  and  made  some  inquiries  of  him  about  the  land  in  controversy. 
That  he  had  no  recollection  of  either  claiming  or  disclaiming  the  land 
on  this  occasion,  but  that  "he  told  Templeton  to  talk  to  Daugherty 
Bros.,  who  had  a  meat  market  in  Forney,  and  then  hunt  up  the  true 
owner  from  the  records.'^  He  further  states  in  his  affidavit  that  he 
met  plaintiff,  L.  R.  Daugherty,  soon  after  his  conversation  with  defend- 
ant and  told  him  about  Templeton's  visit,  and  that  he  thereafter  signed 
the  quitclaim  deed  to  plaintiffs.  L.  B.  DaugherFy  testified  on  the  stand 
that  about  April  1,  1906,  he  met  J.  M.  Lewis  in  Forney  and  that 
Lewis  informed  him  that  Templeton  had  asked  him  (Lewis)  for  a 
quitclaim  deed  to  tlie  land.  That  Lewis  said  he  thought  plaintiffs' 
title  would  hold.  That  he  (Daugherty)  then  consulted  with  Mr.  Stroud, 
his  attorney,  wiio  advised  him  to  get  a  quitclaim  deed  from  Lewis. 
That  Mr.  Stroud  prepared  tlie  deed  which  was  introduced  in  evidence, 
and  he  then  got  Ijewis  to  sign  it. 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise,  where 
it  appears  the  evidence  might  have  been  anticipated  and  met  had  the 
plaintiffs  been  diligent  in  preparing  their  case.  Pickett  v.  Martin, 
16  S.  W.,  1007;  Briggs  v.  Rush,  20  S.  W.,  771. 

Again,  it  is  held  that  where  the  materiality  of  the  testimony  of  an 
absent  witness  is  discovered  during  the  trial  and  no  continuance  was 
sought  in  order  to  procure  the  same,  it  is  too  late  to  urge  it  as  a  ground 
for  new  trial.  Appellants  admit  that  they  discovered  the  materiality 
of  the  testimony  of  Lewis  during  tlie  trial  and  they  failed  to  ask  for 
a  continuance  of  the  case.  Llano  County  v.  City  of  Llano,  28  S.  W., 
926  and  929;  City  of  San  Antonio  v.  Kreusel,  17  Texas  Civ.  App., 
694;  Gregory  v.  Soutliern  Pac.  By.  Co.,  2  Texas  Civ.  App.,  279.  A 
motion  for  new  trial  on  the  ground  of  surprise  or  newly  discovered 
evidence  is  addressed  to  the  sound  discretion  of  the  trial  judge,  and 
his  action  in  overruling  the  same  will  not  be  reviewed  unless  it  affirm- 
atively appears  he  has  abused  such  discretion.  San  Antonio  Gas  Co. 
V.  Singleton,  59  S.  W.,  920;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kief, 
58  S.  W.,  625.  The  record  in  our  opinion  fails  to  show  such  abuse  in 
this  case. 

The  second  assignment  complains  of  the  action  of  the  court  in  fail- 
ing to  find,  when  requested  by  motion,  whether  the  defendant  could 
or  could  not  recover  upon  the  statute  of  limitation.  In  view  of  the  find- 
ing of  the  court  on  the  issue  of  estoppel,  a  finding  on  the  issue  of  limi- 
tation was  unnecessary  and  unimportant. 

It  is  contended  that  the  court  erred  in  admitting,  over  plaintiffs' 
objection,  the  hearsay  statement  of  defendant's  witnesses,  J.  H.  Daugh- 
erty, T.  M.  Brooks,  and  E.  T.  Odom,  made  to  them  by  defendant 
Templeton,  at  Fort  Worth,  alone  and  in  the  absence  of  plaintiffs,  to 
the  effect  that  J.  H.  Dauglierty  and  his  brothers  and  sisters  had  once 
possession  of  and  claimed  the  land  sued  for,  for  a  great  number  of 
years,  and  that  they  had  a  title  by  limitation,  there  being  no  proof 
whatever  of  anv  claim  of  ownership,  except  said  hearsay  and  self-serving 
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declarations  of  the  said  witnesses  through  whom  defendant  Templeton 
seeks  to  establish  his  limitation  title. 

The  case  was  tried  by  the  court  without  a  jury,  and  there  was  sufiS- 
cient  evidence,  excluding  the  evidence  complained  of,  to  support  the 
judgment.  If  there  was  error  in  admitting  the  evidence,  it  is  not 
ground  for  reversal  of  the  judgment.  First  National  Bank  v.  Green- 
ville Oil  and  Cotton  Co.,  24  Texas  Civ.  App.,  646 ;  Smith  v.  Bunch,  73 
S.  W.,  559. 

The  fourth  assignment  complains  that  the  court  erred  in  finding  that 
plaintiffs,  who  clearly  deraigned  title  from  the  State  to  Bailey  Daugh- 
erty, deceased,  and  to  themselves  as  his  heirs,  ever  lost  their  said  title 
by  estoppel  on  account  of  any  declarations  of  John  M.  Lewis  to 
defendant,  and  purchase  by  defendant,  or  that  estoppel  applies  to  all 
in  this  case. 

The  plaintiffs  in  deraigning  title  to  the  land  in  controversy  from 
the  State  down  to  their  ancestor,  Bailey  Daugherty,  introduced  in  evi- 
dence, among  other  conveyances:  First,  a  deed  from  Bailey  Daugherty 
and  George  W.  Daugherty  to  John  M.  Lewis,  conveying  to  him  this 
particular  fifteen  acres  of  land.  Second,  a  deed  from  John  M.  Lewis 
to  Bailey  Daugherty,  made  in  1872,  conveying  to  him  said  tract  of 
land.  In  this  conveyance,  this  particular  fifteen  acres  was  described 
bv  metes  and  bounds  and  was  segregated  from  a  larger  tract.  Plain- 
tiffs then  introduced:  First,  an  order  of  the  Probate  Court  of  Kauf- 
man County,  made  in  the  administration  of  the  estate  of  Bailey  Daugh- 
erty, deceased,  dated  July  2,  1877,  sotting  apart  to  the  widow  and 
minor  children  of  Bailey  Daugherty  "the  homestead  consisting  of  200 
acres  of  land,  a  portion  of  a  300  acre  tract  described  in  the  inventory 
as  a  part  of  the  Martha  Music  L.  &  L.  survey,  situated  in  Kaufman 
County,  Texas,^'  Second:  Order  dated  January  23,  1878,  granting  the 
application  to  sell  lands  belonging  to  said  estate  which  are  described 
in  said  order  as  follows,  viz.:  "*One  hundred  acres  of  land,  part  of 
the  Martha  Music  L.  &  L.  survey,  being  the  balance  of  said  tract  after 
deducting  the  homestead  two  hundred  acres/'  Third,  order  of  sale 
last  above  described  and  directing  the  administrator  to  sell  said  lands 
which  are  in  said  order  described  as  in  the  last  preceding  order,  with 
the  following  words  added,  viz.:  "and  reference  is  made  to  the  deeds 
of  the  said  Bailey  Daugherty,  deceased,  for  a  more  perfect  description/' 
Fourth,  order  dated  March  26,  1879,  continuing  the  administrator's 
report  of  the  sale  of  said  land.  Fifth,  order  of  the  court,  dated  May 
20,  1879,  confirming  the  sale  of  said  lands  and  directing  the  adminis- 
trator to  make  deed  thereto  to  the  purchaser  thereof.  This  order  recited 
the  administrator's  report  of  the  sale  in  liaec  verba,  and  duly  approved 
same.  In  this  report  the  land  sold  was  described  as  follows,  to  wit: 
"One  tract  of  about  one  hundred  acres  of  land  lying  and  being  in  the 
Connty  -of  Kaufman  and  State  of  Texas,  the  same  l3eing  all  the  land 
owned  by  Bailey  Daugherty,  deceased,  on  the  Martha  Music  survey 
except  the  two  hundred  acres  homestead,  at  50  cents  an  acre,  to  John 
Lewis,  he  being  the  highest  bidder,  $50."  Sixth,  administrator's  deed, 
dated  July  8,  1879,  made  in  pursuance  of  said  order  of  confirmation; 
conveying  to  John  M.  Lewis  said  land  which  is  in  said  deed  described 
as  follows,  viz.:    "All  that  tract  of  land  belonging  to  the  estate  of 
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said  deceased  and  being  in  the  county  of  Kaafman  and  State  aforesaid, 
containing  about  one  hundred  acres  of  land,  the  same  being  ail  the 
land  owned  by  Bailey  Daugherty,  deceased,  on  the  Martha  Music  head- 
right  survey,  except  the  two  hundred  acres  reserved  for  homestead," 
etc.    This  deed  recites  the  probate  proceedings  above  specified,  author- 
izing the  execution  of  the  conveyance,  and   recites  the  payment  by 
John  M.  Lewis  of  the  purchase  price  of  said  land.     Seventh,  widow's 
designation  of  homestead  and  order  of  the  Probate  Court  thereon,  made 
in  said  probate  proceedings  on  the  27th  day  of  November,  1880,  wherein 
the  homestead  theretofore  set  apart  to  the  widow  and  minor  children 
of  Bailey  Daugherty  is  described  by  metes  and  bounds.    All  of  the  fore- 
going proceedings  were  in  due  form  and  were  properly  authenticated. 
Eighth.    Plaintiffs  also  introducd  a  decree  of  the  District  Court  of 
Kaufman  County,  rendered  in  cause  No.  1980,  James  M.  Daugherty, 
et  al.   V.   George  H.    Crawford  et  al.,  wherein  the  plaintiffs  herein 
joined  by  their  brothers  and  sisters,  all  of  wliom,  suing  by  their  next 
friend,  sought  to  recover  of  John  M.  Lewis  and  others  a  tract  of  one 
hundred  acres  out  of  the  Martha  Music  survey  in  Kaufman  County, 
being  all  of  the  lands  in  said  survey  owned  by  Bailey  Daugherty, 
deceased,  except  the  200  acre  homestead,  which  had  been  set  apart  to 
his  widow  and  minor  childm.     John  M.  Lewis  having  plead  over 
against  the  plaintiffs'  seeking  to  recover  that  part  of  said  lands  claimed 
by  him,  severed  from  his  codefendants,  and  upon  the  trial  as  between 
him  and  the  plaintiffs  recovered  the  lands  so  claimed  by  him,  which  are 
in  said  judgment  described  as  follows,  viz.:    '^Situated  in  Kaufman 
County,  Texas,  being  a  part  of  the  Martha  Music  League  and  Labor 
survey,  and  being  all  that  portion  of  said  survey  owned  by  Bailey 
Daugherty,  deceased,  at  the  time  of  his  death  (except  two  hundred  acres 
set  apart  and  designated  as  a  homestead)  and  being  the  same  tract  or 
parcel  of  land  conveyed  to  defendant  Lewis  by  the  administrator  of 
said  Bailey  Daugherty  by  deed  dated  July  8,  1878,  and  duly  recorded 
in  Book  Z,  page  543  of  the  records  of  deeds  of  Kaufman  County, 
provided  that  there  is  excepted  out  of  this  tract  of  land  not  claimed  by 
said  defendant  Lewis  about  seventy-six  acres  of  land  included  in  a 
tract  of  one  hundred  acres  herein  sued  for.'*    The  plaintiffs  recovered 
nothing  in  said  suit,  and  all  costs  were  adjudged  against  them.    We 
think  it  clear  that  the  land  sued  for  was  that  part  of  the  land  con- 
veyed to  J.  M.  Lewis  by  the  administrator's  deed  of  July  8,  1879, 
after  deducting  therefrom  the  seventy-six  acres  which  Lewis  failed  to 
recover  in  the  suit  of  J.  M.  Daugherty  et  al.  v.  George  H.  Crawford 
et  al.     The  fifteen  acres  of  land  in  controversy  is  in  the  shape  of  a 
triangle  which  is  bounded  on  the  southeast  by  the  Yates  100-acre  tract, 
on  the  southwest  by  the  public  road,  on  the  southwest  line  of  the  orig- 
inal survey,  and  on  the  north  by  a  tract  of  land  owned  by  Glinn  and 
by  the  old  George  W.  Daugherty  homestead  which  is  now  owned  by 
the  defendant.     There  is  nothing  to  show  that  this  land  was  ever  in 
any  way  connected  with  or  formed  any  part  of  the  Bailey  Daugherty 
homestead,  but  all  indications  are  to  the  contrary.    J.  M.  Aiken,  who 
first  fenced  this  land  in  January  or  February,  1903,  testified  that  up 
to  that  time  it  had  been  unenclosed.    He  understood  that  it  belonged 
to  John  M.  Lewis,  and  he  secured  from  Lewis  permission  to  fence  it, 


1008.]  Dauoherty  v.  Templeton.  311 

which  he  did  by  building  a  line  of  fence  along  the  southwest  line  of 
the  tract  from  the  Glinn  comer  to  the  Yates  corner.  He  thereafter 
held  it  under  Lewis,  and  with  Lewis'  consent.  When  he  sold  out  and 
moved  away  he  transferred  his  holding  to  the  George  W.  Daugherty 
heirs,  under  whom  defendant  claims^  and  these  heirs  likewise  claimed 
to  hold  the  land  under  I^ewis,  and  with  his  consent;  until  they  sold 
out  their  homestead  tract,  when  possession  of  this  fifteen  acres  was 
delivered  with  the  homestead  tract  to  their  vendee  Brooks.  Until  the 
sale  to  Brooks  those  in  the  possession  of  said  land  believed  that  said 
land  belonged  to  said  Lewis,  and  they  always  spoke  of  the  land  as 
belonging  to  him,  and  it  was  known  as  the  John  M.  Lewis  tract. 

The  contention  of  appellants  seems  to  be  that  the  deeds,  orders  and 
judgments  introduced  in  evidence  fail  to  sufficiently  describe  the  land 
in  controversy  to  put  the  title  in  J.  M.  Lewis,  and  that  a  disclaimer 
by  him  would  not  estop  the  plaintilfe,  who  are  heirs  of  Bailey  Daugh- 
erty, to  whom  the  land  was  granted.  We  are  of  the  opinion  that  the 
description  of  the  land  contained  in  these  proceedings  of  the  Probate 
Court  and  the  deeds  under  the  orders  of  that  court,  in  connection  witli 
the  other  evidence,  were  suflScient  to  identify  the  land  and  passed  title 
to  the  same  from  the  estate  of  Bailey  Dauglierty,  deceased,  to  John 
M.  Lewis,  and  if  plaintiffs  could  recover  at  all,  it  would  be  only 
as  vendees  of  said  Lewis.  Herman  v.  Likens,  90  Texas,  448; 
Arthur  v.  Bidge,  89  S.  W.,  15  and  18;  Pierson  v.  Sanger,  83  Texas, 
164;  Wilson  v.  Smith,  60  Texas,  367;  Linnartz  v.  McCuUoch,  27  S. 
¥.,  279;  Dohoney  v.  Womack,  1  Texas  Civ.  App.,  362;  Overand  v. 
Menczer,  83  Texas,  127.  The  disclaimer  made  to  appellee  by  John 
M.  Lewis  is  to  the  effect  that. he  did  not  own,  or  claim,  the  land  in 
controversy,  when  acted  on  by  the  defendant,  as  found  by  tlie  trial 
court,  was  sufficient  to  estop  said  Lewis  and  the  plaintiffs,  who  claim 
under  and  in  privity  with  him,  from  ever  thereafter  asserting  title 
to  said  land  adversely  to  the  claim  of  this  defendant,  and  the  trial 
court  correctly  so  held.  Stewart  v.  Crosby,  26  S.  W.,  139;  Commer- 
cial Nat.  Bank  v.  Nacogdoches  Compress  Co.,  66  C.  C.  A.,  375;  133 
Fed.,  501 ;  Leather  Mfg.  Bank  v.  Morgan,  117  IT.  S.,  96,  L.  ed..  Book 
29,  816  to  819,  and  authorities  there  cited ;  Holland  v.  Thompson,  35 
S.  W.,  21;  Kempner  v.  Huddleston,  37  S.  W.,  1067;  Hughes  v.  Land- 
rum,  89  S.  W.,  85;  White  v.  White,  95  S.  W.,  737;  Com.  Eq.,  3d  ed., 
vol.  2,  sees.  802,  803,  807,  808 ;  Harmsen  v.  Wesche,  32  S.  W.,  193 ; 
Scottish-American  Mortgage  Co.  v.  Scripture,  40  S.  W.,  210. 

The  ninth  assignment  complains  that  the  trial  court  after  request 
to  do  80,  erred  in  failing  to  find  if  "when  J.  A.  Templeton  went  and 
inquired  of  J.  M.  Lewis  about  his  title  he  did  so  in  search  or  inquiry 
for  the  true  record  owner,  and  if  from  Lewis'  declaration  he  went 
away  believing  that  Lewis  was,  or  was  not,  the  record  owner  of  said 
15  acres.'* 

The  tenth  assignment  complains  that  the  court,  after  having  been 
requested  to  do  so,  erred  in  failing  to  find  "if  defendant  Templeton 
when  he  bought  from  J.  H.  Daugherty,  et  al.,  as  recited  in  the  court's 
findings,  believed  that  they  had  any  title  other  than  by  the  statute 
of  limitations,  and  if  he  believed  that  the  record  title  was  in  another 
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than  Lewis  and  equally  menaced  him  as  if  he  had  found  the  same  to 
be  in  Lewis/' 

The  failure  to  make  these  findings  presents  no  reversible  error. 
Having  held  the  evidence  was  sufiicient  to  pass  the  title  to  the  land  in 
controversy  from  the  estate  of  Bailey  Daugherty  to  J.  M.  Lewis,  and 
that  plaintiffs  were  estopped  to  claim  the  land  under  their  quitclaim 
deed  from  Lewis,  it  was  unnecessary  to  make  the  findings  requested. 

We  conclude  that  the  trial  court  properly  held  that  plaintiffs  were 
estopped  from  asserting  title  to  the  land  in  controversy  as  against 
appellee,  and  the  judgment  against  them  in  appellee's  favor  was  cor- 
rect.   Judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


L.  A.  ISAACKS  £T  AL.  V.  J.  WBIOHT. 
Decided  April  20,  1908. 

1. — Deed — ^KlBdescrlption — Suit  to  Correct — ^Limitation. 

In  a  suit  of  trespass  to  try  title  to  certain  town  lots,  and  to  oorreet  the 
description  in  the  deed  conveying  the  same,  evidence  considered,  and  held  suffi- 
cient to  show  that  plaintiff  was  not  guilty  of  negligence  in  failing  to  discover 
sooner  the  mistake  in  his  deed,  and  hence  his  action  was  not  barred  by  limita- 
tion, though  six  years  had  elapsed  since  the -execution  of  the  deed. 

2. — Same. 

The  mere  fact  that  a  vendee,  in  whose  deed  the  property  is  misdescribed, 
has  the  opportunity  or  power  to  investigate  and  discover  the  fraud  or  mistake, 
is  not  sufficient  to  charge  him  with  notice  or  knowledge,  but  he  must  be  cogni- 
zant of  such  facts  as  would  cause  an  ordinarily  intelligent  and  prudent  man 
to  make  an  investigation  which,  if  pursued,  would  disclose  the  fraud  or  mis- 
take. A  mere  suspicion  of  fraud  or  mistake  is  not  sufficient  to  constitute  a 
"discovery"  which  would  set  the  statute  of  limitation  in  motion.  The  same 
rule  applies  in  the  case  of  mistake  as  in  the  case  of  fraud. 

8. — ^Evidenee — Sketch  or  Plat. 

A  sketch  or  plat  of  the  location  of  the  lots  in  controversy,  made  by  a  wit- 
ness while  testifying,  and  used  by  him  in  explanation  of  his  testimony,  is  not 
competent  evidence  unless  shown  to  be  complete. 

4. — ^Deed— Hisdescription — ^Equitable  Title. 

Where  a  purchaser  of  town  lots  pays  the  purchase  money,  is  put  in  pos- 
session of  the  particular  lots  intended  to  be  bought  on  the  one  hand,  and  to  be 
sold  on  the  other,  and  makes  valuable  improvements  upon  the  faith  of  his  pur- 
chase, and  belief  that  the  deed  made  to  him  conveyed  the  property,  he  has  an 
equitable  title  resting  upon  a  parol  sale,  and  is  entitled  to  be  protected  in  his 
purchase,  though  it  is  subsequently  discovered  that,  because  of  a  miadescription, 
the  deed  conveyed  no  title  to  the  lots  in  fact  bought, 

6. — ^Appeal — ^Argument. 

A  point  for  reversal  of  a  judgment,  made  for  the  first  time,  and  only  in 
argument  before  the  Appellate  Court,  will  not  be  considered,  the  error  not  being 
ftmdamental. 

Appeal  from  the  District  Court  of  Liberty  County.     Tried  below 
before  Hon.  L.  B.  Higbtower. 
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Stevens  dk  Pickett,  for  appellants. — If  a  deed  contains  an  erroneous 
description  of  the  land  conveyed  thereby,  limitation  will  begin  to  run 
from  the  date  of  such  mistake  in  the  description,  or  from  the  time  such 
mistake  could  or  might  have  been  discovered  by  the  exercise  of  reason- 
able care  and  diligence  on  the  part  of  the  vendee,  and  after  four 
years  from  that  date  an  action  to  correct  such  mistake  is  barred.  Mun- 
8on  V.  Hallowell,  26  Texas,  475;  Kuhlman  v.  Baker,  60  Texas,  636; 
Alston  V.  Bichardson,  51  Texas,  1 ;  Calhoun  v.  Burton,  64  Texas,  515 ; 
Cooper  V.  Lee,  75  Texas,  123;  Bass  v.  James,  83  Texas,  110;  Bowe 
V.  Horton,  65  Texas,  90 ;  Oldham  v.  Medearis,  90  Texas,  508 ;  Gerfers 
V.  Mecke,  4  Texas  Ct.  Bep.,  363;  Butherford  v.  Carr,  11  Texas  Ct. 
Rep.,  955 ;  Boren  v.  Boren,  38  Texas  Civ.  App.,  139 ;  Vodrie  v.  Tjman, 
67  S.  W.,  681 ;  Cohen  v.  Shwarts,  32  S.  W.,  820. 

If  a  party  has  open  to  him  means  which  would  necessarily  lead  to 
the  discovery  of  a  mistake  he  must  exercise  reasonable  diligence  in  the 
pursuit  of  those  means,  and  failing  so  to  do,  limitation  runs  against 
him  from  the  date  of  the  mistake  which  he  fails  to  promptly  discover, 
having  the  means  at  hand  to  ascertain  it.  Gerfers  v.  Mecke,  4  Texas 
Ct.  Bep.,  363 ;  Boren  v.  Boren,  38  Texas  Civ.  App.,  139. 

Nugent  &  Foster  and  H.  E.  Uarsliall,  for  appellee. 

BEESE,  Associate  Justice. — In  this  suit  J.  Wright,  appellee,  sued  L. 
A.  Isaacks,  Wm.  Morris,  and  Mrs.  L.  A.  Jamison  in  trespass  to  try  title 
to  recover  lots  5  and  6  in  block  5  in  the  town  of  Cleveland.  Plain- 
tiff also  sought  by  appropriate  allegations  to  have  corrected  the  descrip- 
tion in  a  deed  by  Mrs.  L.  A.  Jemison  to  C.  C.  Cherry  and  also  in 
Cheriy^s  deed  to  himself  for  the  lots  sold  and  intended  to  be  conveyed, 
on  the  ground  of  mutual  mistake,  whereby  the  lots  were  described  in 
said  deeds  as  lots  5  and  6  in  block  8,  whereas  he  had  bought,  and  it 
was  the  intention  of  vendor  and  vendee  that  there  should  be  conveyed 
by  said  deeds,  lots  5  and  6  in  block  5. 

Defendants  pleaded  the  general  issue,  and,  by  both  plea  and  special, 
exception,  the  statute  of  limitations  of  four  years. 

Upon  the  trial,  at  the  request  of  defendants,  the  only  issue  submitted 
to  the  jury  by  the  charge  of  the  court,  which  was  submitted  as  a  special 
issue,  was  as  to  whether  C.  C.  Cherry,  by  the  exercise  of  reasonable  care 
and  diligence  could  have  discovered  the  mistake  in  his  deed  dated 
October  6,  1896,  more  than  four  years  before  the  institution  of  this 
suit,  on  July  7,  1902,  which  question  was  answered  in  the  negative. 
At  the  request  of  plaintiff  the  jury  was  further  instructed  that  reason- 
able care  and  diligence  was  such  care  and  diligence  as  an  ordinarily 
prudent  man  would  exercise  under  the  same  or  similar  circumstances. 
The  court  refused  to  submit  to  the  jurv  a  charge  requested  by  plaintiff 
as  to  his  right  to  recover  on  the  parol  sale  to  Cherry,  on  the  ground 
that  Cherry  had  testified  that  he  took  possession  and  made  improve- 
ments on  the  faith  of  his  deed.  The  court  also  refused  an  instruction 
requested  by  plaintiff  as  to  the  right  of  Peebles,  as  agent  of  Mrs.  Jemi- 
son, to  sell,  on  the  ground,  as  stated,  that  the  evidence  is  uncontroverted 
that  Peebles  had  such  authority  and  that  defendants  admitted  the  mis- 
take and  asked  the  court  to  submit  the  one  issue  of  limitation.    Upon 


314  Texas  Civil  Appeals  Reports,  Vol.  50.  [April, 

the  return  of  the  verdict  judgment  was  rendered  for  plaintiff  for  the 
title  and  possession  of  the  lots  and  correction  of  the  deeas  as  prayed  for^ 
from  which  defendants  appeal. 

The  case  was  before  the  court  upon  a  former  appeal,  wherein  a 
judgment  for  defendants  upon  an  instructed  verdict  was  reversed  and 
the  cause  remanded.     (Wright  v.  Isaacks,  43  Texas  Civ.  App.,  223.) 

The  facts  are  as  follows:    The  property  is  situated  in  the  town  of 
Cleveland,  Texas,  and  prior  to  the  sale  hereinafter  referred  to,  belonged 
to  Mrs.  L.  A.  Jemison,  a  resident  of  the  State  of  Alabama.    One  Tom 
Peebles,  who  was  the  local  agent  of  the  H.  E.  &  W.  T.  By.  Co.,  was 
also  authorized  to  represent  Mrs.  Jemison  in  the  sale  of  lots,  of  which 
she  owned  a  good  number  in  Cleveland,    About  October,  1896,  C.  C. 
Cherry  applied  to  Peebles  to  purchase  the  land  in  controversy,  not 
knowing  the  numbers  of  the  lots  or  blocks.     He  showed  Peebles  the 
ground  he  desired  to  buy.    From  a  plat  of  the  town  in  his  office,  Peebles 
got  the  number  of  the  lots  and  block  and  sent  to  Meldrum,  Mrs. 
Jemison's  representative,  an  application  of  Cherry  to  purchase,  contain- 
ing such  description.     In  due  time  a  deed  to  Cherry  duly  executed 
by  Mrs.  Jemison,  was  received  by  Peebles,  in  which,  however,  the  prop- 
erty was  described  as  lots  5  and  6  in  block  8.    This  deed  was  dated 
October  6,  1896.    The  deed  was  then  delivered  by  Peebles  to  Cherry, 
who  paid  the  purchase  price,  $50.     Peebles,  by  measuring  out  the 
proper  distance  from  the  railroad  track,  ascertained  and  pointed  out 
to  Cherry  the  exact  lines  of  the  lots  6  and  6  in  block  5  and  put  him 
in  possession.     Cherry  took  possession  at  once,  put  up  a  substantial 
fence  enclosing  the  entire  property,  at  an  expense  of  $25,  and  planted 
out  some  fruit  trees,  at  an  expense  of  $2,  and  remained  in  possession 
until  January  9,  1900,  when  he  sold  the  lots  for  $100  to  appellee 
Wright,  who  took  possession  and  built  a  house  (value  not  shown)  on  the 
property  and  has  continued  in  such  actual  possession  up  to  now.    In 
the  deed  from  Cherry  to  Wright  the  same  mistake  occurs,  the  descrip- 
tion having  been  copied  from  Cherry's  deed.     In  September,    1901, 
Wright  bought  from  Mrs.  Jemison  lots  6  and  6  in  block  8  and  received 
a  deed  therefor.    In  April,  1902,  in  rendering  his  property  for  taxes, 
it  was  made  known  to  Wright  that  he  had  two  deeds  for  lots  5  and  6 
in  block  8,  and  no  deed  to  lots  5  and  6  in  block  5;  in  other  words, 
that  in  his  first  deed  there  was  a  mistake,  in  the  number  of  the  block 
of  the  lots  he  had  bought  in  the  first  sale.    This  was  the  first  notice 
that  either  Cherry,  Wright  or  Peebles  had  of  this  mistake.     Peebles 
had  ceased  to  be  agent  for  the  railroad  company  and  for  Mrs.  Jemison 
in  1900  and  had  been  succeeded  in  both  capacities  by  the  appellant. 
Wm.  Morris.    When  he  discovered  the  mistake  in  his  first  deed  Wright 
applied  to  Morris,  as  Mrs.  Jemison's  agent,  to  have  the  mistake  cor- 
rected, and  left  the  deed  with  Morris  for  that  purpose,  upon  his  promise 
to  do  so.     Instead  of  doing  this,  Morris  bought  the  lots  from  Mrs. 
Jemison  himself  for  $60  and  got  a  deed  therefor,  and  in  a  few  days 
thereafter  sold  them  to  appellant  Isaacks  for  $260.    Both  Morris  and 
Isaacks  had  full  knowledge  of  Cherry's  purchase  of  the  lots  and  of  the 
mistake  in  his  deed.    At  the  time  of  the  purchase  by  Cherry  the  town 
tract  was  mostly  in  the  woods,  and  there  were  no  marks  or  monuments 
by  which  to  determine  the  location  of  the  different  lots  and  blocks 
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or  to  determine  the  proper  lot  or  block  number  on  the  plat  of  the  town, 
of  any  particular  piece  of  ground.  This  could  be  done  by  taking  the 
plat  and  making  careful  investigation  on  the  ground.  The  only  plat 
of  the  town  was  one  which  hung  in  Peebles*  office  on  which  the  num- 
bers of  the  lots  and  blocks  were  marked,  but  in  many  cases  very 
dimly.  Peebles  can  only  account  for  the  mistake  in  Cherry's  deed 
upon  the  theory,  either  that  he  mistook  the  block  number  5  on  the 
plat  for  8,  or  that  he  got  the  block  number  right  in  his  application 
and  the  person  drawing  the  deed  made  the  mistake.  The  price  of  the 
lots  in  block  5  and  in  block  8  bought  by  Cherry  and  Wright  was  the 
same.  Peebles  was  in  ignorance  of  the  mistake  and  so  remained, 
thinking  that  the  deed  conveyed  the  lots  actually  sold  and  delivered 
to  Cherry.  Peebles  himself  owned  a  lot  in  block  5  adjoining  the  lots 
sold  to  Cherry  on  which  he  lived,  his  fence  extending  over  to  Cherry's 
lots.  Peebles'  office  was  in  250  feet  of  the  lots  and  he  at  all  times 
had  full  knowledge  that  Cherry  was  in  possession  and  had  improved 
lots  5  and  6  in  block  6.  The  lots  were  generally  known  as  Cherry's 
lots.  When  Cherry  got  his  deed  he  had  it  recorded  and  put  it  away. 
He  made  no  investigation  to  determine  whether  tlie  lots  sold  to  him 
were  properly  described  in  the  deed.  He  relied  upon  Peebles  to  get 
]iim  a  proper  deed.  Being  put  in  possession  by  Peebles  of  the  lots  actu- 
ally sold  him,  continuing  in  such  possession,  fencing  the  lots,  etc., 
under  Peebles'  eye,  there  was  nothing  to  call  for  such  inquiry  on  his 
part,  or  to  raise  any  suspicion  that  his  lots  were  not  properly  described 
during  the  time  of  his  ownership  and  occupancy,  which  continued  until 
January,  1900,  when  he  sold  and  conveyed  to  Wright,  and  the  condi- 
tion was  the  same  with  Wright  until  he  discovered  the  mistake  in  the 
manner  indicated.  The  suit  was  filed  July  7,  1902,  the  mistake  having 
been  actually  discovered  in  April,  1902.  The  facts  herein  found  were 
sufficiently  set  out  in  the  petition. 

By  the  first  assignment  of  error  it  is  contended  by  appellants  that 
the  verdict  ftnd  judgment  are  contrary  to  the  law  and  the  evidence, 
for  the  reason  that  the  uncontradicted  testimony  clearly  shows  that 
C.  C.  Cherry  could,  by  the  exercise  of  reasonable  care  and  diligence,  have 
discovered  that  the  deed  dated  October  6,  1896,  from  Mrs.  Jemison  to 
him  contained  a  mistake  in  the  description  of  the  land  conveyed  thereby, 
more  than  four  years  before  the  institution  of  the  suit,  and  the  action 
was  barred  by  limitation. 

We  think  that  the  facts  found  by  us  and  above  set  out  furnish  a 
sufficient  answer  to  this  contention.  Several  cases  are  cited  by  appel- 
lants in  their  brief  in  support  of  the  assignment,  and  it  is  urgently 
insisted  that  they  are  decisive  of  the  question  presented  here.  There 
is  much  force  in  the  arguments  urged  by  appellants  based  upon  these 
authorities.  (Kuhlman  v.  Baker,  50  Texas,  636 ;  Alston  v.  Eichardson, 
51  Texas,  1;  Calhoun  v.  Burton,  64  Texas,  615;  Cooper  v.  Lee,  75 
Texas,  123;  Rowe  v.  Horton,  65  Texas,  90.)  There  is,  however,  an 
element  in  the  evidence  in  the  present  case  that  is  lacking  in  all  the 
cases  here  cited,  and  others  cited  in  appellants'  brief,  and  that  is  tliat 
Cherry  was  put  in  actual  possession  of  the  identical  lots  sold  him  by 
Mrs.  Jemison's  agent,  the  lines  were  pointed  out,  and  he  enclosed  tlie 
whole  property  under  the  eye  of  such  agent,  and  so  remained  with 


316  Texas  Civil  Appeals  Eepobts,  Vol.  50.  [April, 

his  full  knowledge  until  he  sold  to  Wright,  about  two  and  a  half  years 
before  the  suit  was  filed.  It  is  clear  that  if  Cherry  had  memorized 
the  terms  of  his  deed  it  would  not  have  conve}^d  to  him  any  knowledge 
of  the  mistake.  He  would  not  have  known  that  his  lots  were  in  block 
5  instead  of  block  8.  It  is  true  that  with  the  means  at  hand,  if  be 
had  felt  called  upon  to  investigate,  he  could  have  discovered  the  mis- 
take, but  there  was  absolutely  nothing  to  arouse  in  his  mind  the  slightest 
suspicion  with  regard  thereto.  He  had  been  put  in  possession  by  the 
vendor's  agent,  from  whom  he  had  bought,  of  tlie  identical  ground 
sold  to  him,  after  the  delivery  of  the  deed;  had  been  advised  that  this 
was  the  identical  land  conveyed  by  his  deed;  had  had  the  lines  and 
corners  pointed  out,  and  under  the  eyes  of  the  agent  and  with  his 
knowledge,  had  erected  his  fence  and  planted  his  trees.  Under  these 
circumstances,  was  he  guilty,  under  the  law  as  laid  down  in  tlie  deci- 
sions cited,  of  such  laches  as  to  start  the  statute  to  running,  in  failing 
to  get  the  plat  and  'his  deed  and  with  proper  assistance  verifying  the 
description  in  the  deed  to  be  sure  that  there  was  no  mistake?  A  very 
cautious  and  suspicious  man  might  have  done  so,  but  the  man  of  ordi- 
nary prudence  in  looking  after  his  business  affairs  would  have  done 
as  Cherry  did  under  the  circumstances.  The  rule  as  to  the  running 
of  the  statue  of  limitations  is  the  same  in  cases  of  mistake  as  of  frand. 
(Oldham  v.  Medearis,  90  Texas,  608.) 

We  think  the  following  statement  of  the  law  exactly  applicable  to  the 
facts  of  this  case,  and  in  no  way  in  conflict  with  the  decisions  from 
the  Supreme  Court  of  this  State  cited  by  appellants.  Speaking  of  the 
rule  that  in  cases  of  mistake  the  statute  begins  to  run  from  the  time 
the  mistake  is  discovered,  it  is  further  said : 

"The  rule  does  not,  however,  dispense  with  the  necessity  of  dili- 
gence on  the  part  of  the  complainant  where  the  means  of  discovery 
are  at  hand,  and  in  such,  cases  the  statute  runs  from  the  time  when 
he  acquires  such  knowledge  as  would  put  an  ordinarily  intelligent 
person  on  inquiry  which  if  pursued  would  lead  to  the  discovery  of  the 
mistake;  or  briefly,  from  the  time  when,  by  the  exercise  of  reasonable 
diligence,  the  mistake  might  have  been  discovered.  But  in  order  for 
the  rule  just  stated  to  apply  there  must  be  circumstances  to  excite 
plaintiff's  suspicion  or  charge  him  with  notice  of  the  mistake;  and  no 
duty  to  make  inquiry  arises  where  defendant  has  so  conducted  himself 
to  plaintiff's  knowledge  as  to  lull  him  into  a  sense  of  security  and 
justify  him  in  believing  that  no  mistake  has  been  made.'*  (25  Cyc, 
1197.)  The  rule  stated  in  the  text  is  supported  by  the  cases  of  Breen 
V.  Donnelly,  15  Pac,  845;  Mayes  v.  Payne,  60  S.  W.,  710,  and  Harris 
V.  Flowers,  21  Texas  Civ.  App.,  669. 

It  is  further  stated  in  the  same  work  that:  *'In  a  number  of  care- 
fully considered  cases  it  is  held  that  the  mere  fact  that  the  defrauded 
party  has  the  opportunity  or  power  to  investigate  and  discover  the  fraud 
is  not  sufficient  to  charge  him  with  notice  or  knowledge,  but  that  he 
must  be  cognizant  of  such  facts  as  would  cause  an  ordinarily  intelli- 
gent and  prudent  man  to  make  an  investigation  which,  if  pursued, 
would  disclose  the  fraud,  and  that  a  mere  suspicion  of  fraud  is  not 
sufficient  to  constitute  a  'discovery*  which  would  set  the  statute  in 
motion."     (25  Cyc.  1192.) 
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In  the  case  of  Cooper  v.  Lee,  (75  Texas,  123),  cited  by  appellants, 
there  was  subsequently  a  trial  and  appeal  to  this  court,  in  which  a 
judgment  for  Lee,  who  sued  to  correct  a  mistake,  was  sustained  and 
the  plea  of  limitation  not  allowed.  (Cooper  v.  Lee,  1  Texas  Civ. 
App.,  9.) 

The  rule  as  we  understand  it  is  that  in  suits  to  correct  mistakes 
the  statute  begins  to  run  from  the  time  that  tlie  mistake  is  discovered, 
unless  the  plaintiff  has  been  guilty  of  inexcusable  laclies  in  his  failure 
to  sooner  make  the  discovery,  in  which  case  the  statute  begins  to 
run  from  the  time  when,  but  for  such  laches,  he  would  have  discovered 
tlie  mistake.  We  think  that  the  jury  properly  found  that  Cherry  had 
not  been  guilty  of  such  laches.    The  assignment  is  overruled. 

There  was  no  error  in  refusing  to  admit  evidence  tending  to  show 
negligence  or  laches  on  the  part  of  appellee  Wright  in  failing  to  dis- 
cover the  mistake  in  the  deed.  Wriglit  bought  in  1900,  two  years 
before  the  suit  was  filed.  If  he  had,  in  fact,  acquired  knowledge  of 
the  mistake  at  any  time  after  he  bought,  the  action  would  not  on 
tliat  account  have  been  barred.  His  failure  through  negligence  to 
do  so  could  not  have  had  any  greater  effect  than  to  put  the  stetute  in 
operation.  The  second  assignment  of  error  presenting  the  question  is 
overruled. 

It  was  admissible  to  prove  that  Peebles,  after  he  had  pointed  out 
the  property  to  Cherry,  remained  in  Cleveland  until  the  latter  part  of 
1899,  and  during  all  that  time  knew  that  Cherry  was  in  possession  of 
lots  5  and  6  in  block  5  and  had  enclosed  and  improved  the  same. 
This  evidence  was  proper  for  consideration  in  determining  whether 
the  circumstances  excused  Cherry  from  making  investigation  as  to 
whether  the  lots  so  held  by  him  were  those  described  in  his  deed.  As 
to  the  connection  of  Peebles  with  the  sale  as  agent  of  Mrs.  Jemison 
and  his  authority  as  her  agent,  we  refer  to  our  opinion  upon  the  former 
appeal.  The  third,  fourth  and  fifth  assignments  by  which  the  question 
is  presented  are  without  merit. 

There  was  no  error  in  overruling  appellants^  special  exception  to  the 
petition  setting  up  the  statute  of  limitation.  What  we  have  said  in  dis- 
posing of  the  first  assignment,  renders  unnecessary  any  further  discus- 
sion of  the  sixth  and  seventh  assignments  presenting  the  point.  There 
were  sufRcient  matters  of  fact,  not  legal  conclusions,  set  out  in  the  petition 
to  relieve  appellee  of  the  charge  of  laches,  and  to  show  excuse  for  the 
failure  to  discover  the  mistake. 

The  eighth  assi^ment  of  error  is  without  merii  It  appears  from 
tlie  bill  of  exceptions  that  the  sketch  or  plat  referred  to  was  not  a 
complete  map.  At  any  rate,  the  evidence  was  immaterial  upon  the  real 
issues  in  the  case.  It  does  not  appear  from  the  brief  that  any  proof 
was  made  that  it  was  a  correct  map,  but  it  was  merely  a  sketch  made 
by  the  witness  Peebles  while  on  the  stand  to  illustrate  and  explain  his 
testimony. 

What  has  been  said  sufficiently  disposes  of  the  ninth  assignment, 
which  is  overruled. 

None  of  the  assignments  present  reversible  error.  We  are  of  the 
opinion,  however,  that  under  the  undisputed  facts  no  other  judgment 
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could  have  been  rendered  than  one  sustaining  appellee's  title  to  the 
lots,  under  his  plea  in  trespass  to  try  title,  for  the  following  reasons: 

Appellee  paid  the  purchase  money,  was  put  in  possession,  and  made 
valuable  improvements  on  the  lots  upon  the  faith  of  his  purchase  and 
his  belief  that  the  deed  made  to  him  conveyed  the  property  bought. 
There  can  be  no  question  under  the  settled  doctrine  regarding  parol 
sales  of  land,  that  if  Cherry  had  got  no  deed  at  all  appellee  would  be 
entitled  to  recover  on  his  eqnitable  title  resting  upon  a  parol  sale  to 
Cherry  supported  by  payment  of  the  purchase  money,  possession  and 
valuable  improvements.  He,  in  fact,  got  no  deed  We  cannot  see  wliy 
in  equity  his  condition  can  be  worse  than  that  of  a  person  whose  title 
rests  entirely  in  parol,  by  reason  of  the  fact  that  what  was  in  fact  no 
deed  to  the  lots  bought,  was  erroneously  supposed  by  liim  to  be  such  a 
deed.  It  does  not  matter  that  Cherry  went  into  possession,  paid  the 
purchase  money  and  made  the  improvements  upon  the  faith  of  what 
he  thought  was  a  deed  to  the  lots.  As  a  deed  to  the  lots  he  had  bought 
the  paper  was  of  no  effect,  and  the  case  stands  as  though  it  had  never 
been  executed  so  far  as  this  question  is  concerned.  The  question  is 
a  new  one,  so  far  as  we  can  find.  Upon  the  motion  for  rehearing  upon 
the  former  appeal  (16  Texas  Ct.  Bep.,  1020)  the  writer  did  not  agree 
with  the  majority  in  the  views  then  and  now  expressed,  on  the  ques- 
tioii,  but  is  inclined  now  to  think  that  he  was  then  in  error. 

The  point  is  made  in  a  written  argument  for  appellants  that  the 
judgment  should  be  reversed  on  account  of  tlie  failure  of  appellee  to 
make  C.  C.  Cherry  a  party  defendant.  No  such  question  was  raised  by 
the  pleadings,  nor  by  any  assignment  of  error,  nor  is  the  question 
presented  at  all  by  the  brief  filed  for  appellants.  It  can  not  be  raised, 
so  as  to  require  consideration,  in  the  argument  alone.  Cherry  was 
the  main  witness  for  appellee.  If  any  objection  had  been  made  that 
he  was  not  made  a  party,  doubtless  it  would  have  been  promptly  done. 
By  his  deed  he  intended  to  part  with  all  his  title  to  tlie  lots  in 
question.  The  failure  to  make  him  a  party  can  in  no  way  prejudice 
appellants. 

For  the  reason  that  no  error  is  presented  by  the  assignments  of 
error,  and  for  the  further  reason  that  no  other  judgment  could  have 
been  properly  rendered  upon  the  pleadings  and  evidence  than  one  sus- 
taining the  title  of  appellee,  the  judgment  is  affirmed. 

Affirtnid, 

Writ  of  error  refused. 


A.  L.  Morgan  v.  Dan  White  et  al. 

Decided  April  22,   1008. 

1. — ^Limitation — ^Adverse  Possession — Title  in  State. 

The  fact  that  one  in  possession  ol  land  adversely  to  the  true  owner  holds 
it  under  the  mistaken  belief  that  the  title  ia  in  the  State,  and  with  the  inten- 
tion of  acquiring  it  from  the  State,  will  not  preclude  him  from  getting  title 
by  limitation  against  the  true  owner. 

2. — Same — Title  Perfected. 

One  who  had  acquired  full  title  to  land  by  limitation  would  not  defeat 
the  right  bo  gained  by  afterwards  conceiving  a  mistaken  belief  that  the  title 
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had  never  passed  out  of  the  State,  though  it  should  be  held  that  possession 
under  such  belief  could  not  be  a  basis  for  limitation. 

8.— AdTerse  Possession — ^Tenants  in  Common.  ' 

The  conveyance  of  land  by  one  whose  interest  or  connection  with  the  title 
does  not  appear  does  not  place  the  grantee,  taking  possession  and  holding 
under  such  deed  purporting  to  convey  the  sole  title,  in  the  position  of  a  tenant 
in  common  with  other  parties  who  own  an  undivided  interest;  his  possession 
is  not,  on  its  face,  that  of  a  co-tenant,  and  no  repudiation  of  co-tenancy, 
brought  to  the  knowledge  of  the  part  owners,  is  necessary  in  order  to  entitle 
him  to  claim  limitation  against  them. 

4.— Same— Eecorded  Deed. 

The  possession  of  land  under  a  recorded  deed  purporting  to  convey  the 
entire  title  within  certain  metes  and  bounds  is  notice  to  owners  of  an  undivided 
interest  in  such  land  that  the  possessor  claims  adversely  to  them,  and  not  as 
their  co-tenant. 

Appeal  from  the  District  Court  of  Upshur  County.  Tried  helow 
before  Hon.  B.  W.  Simpson. 

Barnwell  &  Eberhart  and  Warren  £  Briggs,  for  appellant. — Posses- 
sion of  land  for  no  length  of  time  will  ripen  into  title,  when  party  in 
possession  does  not  claim  title  against  the  world,  and  in  this  ease  the 
plaintiffs,  and  those  under  whom  they  claim,  never  claimed  the  land 
adversely  to  the  true  owners,  but  recognized  the  title  as  outstanding 
or  in  the  State.  Schleicher  v.  Gatlin,  85  Texas,  273;  Norton  v.  Collins, 
1  Texas  Civ.  App.,  276. 

The  plaintiffs,  being  tenants  in  common  with  the  other  owners,  to 
wit:  the  heirs  of  James  and  Warwick  Whetstone,  their  possession  was 
tlie  possession  of  all,  and  limitation  would  not  run  against  such  heirs, 
until  notice  that  the  possession  is  adverse  was  brought  home  to  them. 
Moody  V.  Butler,  63  Texas,  210 ;  Phillipson  v.  Flynn,  83  Texas,  683. 

W.  B,  Stephens  and  Oaines  B.  Turner,  for  appellees. 

KICE,  Associate  Justice. — Appellees  filed  this  suit  in  trespass  to 
try  title  against  appellant  in  the  District  Court  of  Upshur  County  on 
the  4th  day  of  April,  1005,  for  title  and  possession  of  320  acres  of 
land,  known  as  the  H.  T.  McDonald  survey  in  said  county.  The  first 
count  in  appellees'  petition  is  in  the  usual  and  regular  form  of  tres- 
pass to  try  title.  In  the  second  count  they  allege  their  relationship 
to  David  White  and  Mrs.  L.  E.  (P.  W.)  White  to  be  that  of  children 
and  grand-children,  and  that  as  such  they  were  the  only  legal  heirs 
of  said  David  White  and  his  wife  L.  E.  White,  and  as  such  inherited 
such  title  as  their  ancestors  had  in  said  tract  of  land.  They  also  plead 
title  by  limitation  of  three,  five  and  ten  years;  and  likewise  alleged 
that  they  and  those  under  whom  they  claim  held  possession  under  a 
written  muniment  of  title  specifying  the  boundaries  of  the  tract  of 
land  in  question,  which  was  duly  recorded  in  the  deed  records  of 
TJpshur  County,  Texas. 

The  appellant,  defendant  in  the  court  below,  disclaimed  as  to  that 
portion  of  the  land  conveyed  by  him  to  Mrs.  Joan  White,  one  of  the 
plaintiffs,  referring  to  deed  for  description,  and  plead  not  guilty  as 
to  the  balance;  also  plead  the  statute  of  ten  years  limitation  as  to 
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160  acrea  of  the  land  in  controversy,  an  equitable  title  to  said  160 
acres,  and  improvements  thereon  in  good  faith. 

J.  M.  Perdue  intervened  in  the  case,  claiming  title  to  12  acres  of 
the  land  in  controversy,  alleging  that  the  same  was  conveyed  to  him 
by  Mrs.  L.  E.  White,  mother  of  plaintifEs,  but  that  deed  thereto  was 
lost;  also  plead  title  by  limitation  of  ten  years  to  said  12  acres. 

The  plaintiffs  filed  a  supplemental  petition  setting  up  several  special 
exceptions,  but  as  the  same  were  overruled  and  no  point  is  made  there- 
on by  cross  assignment,  it  will  not  be  necessary  to  notice  same. 

Trial  was  had  before  a  jury,  but  after  the  conclusion  of  the  evi- 
dence, the  court  directed  a  verdict  for  the  plaintiffs  and  intervener, 
and  verdict  and  judgment  was  rendered  in  accordance  therewith^  from 
which  judgment  appellant  has  prosecuted  this  appeal. 

It  is  urged  by  appellant  under  his  first  assignment  of  error  that  the 
court  erred  in  giving  a  peremptory  charge  to  find  for  the  plaintiffs 
and  intervener,  for  the  reason,  among  others,  that  the  evidence  showed 
that  plaintiffs  and  those  under  whom  they  claim,  never  did  have  or 
acquire  any  title  to  the  land  in  controversy  under  their  plea  of  limi- 
tation; in  effect,  insisting  that  plaintiffs  at  all  times  recognized  the 
title  to  said  land  as  being  defective  and  in  someone  else,  and  held 
themselves  ready  to  purchase  the  real  title  to  the  same  whenever  the 
owners  were  found;  and  their  possession  was  never  at  any  time  of  a 
character  which  would  ripen  into  a  title,  because  said  possession  was 
not  open  and  adverse,  as  against  the  world  and  the  real  owners  of  said 
land,  but  was  subject  thereto  whenever  found,  plaintiffs  recognizing  the 
title  as  outstanding  or  in  the  State. 

It  appears  from  the  record  that  David  and  Mrs.  L.  E.  White,  who 
were  the  father  and  mother  and  the  grandfather  and  grandmother  of 
the  plaintiffs,  settled  upon  this  land  some  time  prior  to  1853,  and 
were  living  upon  the  same  as  their  home,  having  erected  a  log  house 
thereon,  and  cleared  some  ten  or  twelve  acres  of  the  land,  which  had 
been  put  in  cultivation,  and  continued  to  live  together  thereon  until 
1861,  when  David  White  went  to  the  War,  from  whence  he  never 
returned.  Mrs.  White,  wife  of  David  White,  and  the  mother  and  grand- 
mother of  the  plaintiffs,  together  with  her  children,  continuously  lived 
upon  this  land  from  the  time  that  David  White  left  for  the  War  until 
she  died  in  September,  1902.  She  raised  all  of  her  children  upon 
the  premises,  and  from  time  to  time  cleared  more  of  the  land,  put- 
ting same  in  cultivation.  She  cultivated  the  land  herself  with  the 
assistance  of  her  children,  and  after  the  War  built  another  log  house, 
and  later  on,  a  frame  house.  Two  of  her  daughters  who  afterwards 
married,  lived  on  the  premises  and  worked  a  part  of  the  land.  Mrs. 
Haynes,  one  of  said  daughters,  lived  in  the  house  with  her  mother 
for  20  or  30  years;  she  and  her  children  assisted  in  making  a  crop 
on  the  premises  every  year  nntil  about  1897  or  1898,  when  J.  M. 
Roach,  who  had  married  one  of  Mrs.  White's  daughters,  moved  on 
the  premises,  at  which  time  Mrs.  Haynes  left  but  her  mother  remained. 
Roach's  wife  died  shortly  before  he  moved  on  the  premises,  and  Boach 
moved  in  the  house  with  Mrs.  White  and  continued  to  live  upon  the 
premises  until  the  year  1903.  Appellant  moved  on  the  premises  abont 
the  time  or  shortly  after  Roach  moved  away.    On  August  30th,  1852, 
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B.  X.  Hampton  conveyed  to  David  White  the  land  in  controversy  by 
metes  and  bounds,  which  deed  was  duly  acknowledged  and  filed  for 
record  on  the  second  day  of  Septemben  1852,  and  was  duly  recorded 
in  the  deed  records  of  Upshur  County,  Texas,  on  the  19th  of  October 
next  thereafter. 

It  was  further  shown  that  from  1848  up  to  and  including  the  year 
1861,  the  taxes  upon  said  premises  were  paid  by  David  White;  and 
from  18G1  up  to  and  including  the  year  1880,  Mrs.  L.  E.  White  alone 
paid  the  taxes,  and  from  that  year  until  1897,  she  paid  on  160 
acres,  and  in  1889  J.  M.  Boach  paid  on  149  acres.  It  was  shown  that 
some  time  in  the  70*8  Americus  White  and  J.  M.  Roach,  the  former 
a  son,  and  the  latter  a  son-in-law,  of  David  White,  went  to  Marshall 
for  the  purpose  of  looking  up  the  title  of  the  H.  T.  McDonald  survey, 
and  when  they  returned  they  reported  that  they  could  not  find  any 
title  or  procure  any  other  title;  and  it  was  also  shown  that  they  to- 
gether with  Mrs.  L.  E.  White,  at  different  times,  made  statements  that 
they  regarded  the  land  as  vacant  or  belonging  to  the  State.  It  was 
also  shown  that  some  time  in  1882  or  1883,  the  tract  of  land  was  sur- 
veyed at  the  instance  of  some  one  or  more  of  the  plaintiffs,  with  a 
view  of  preempting  the  same,  but  notliing  further  was  done  after 
the  survey  was  made.  Along  about  this  time  or  afterwards,  Mrs.  Wliite 
and  others  were  shown  to  have  said  that  they  knew  the  title  to  the 
land  was  bad;  but  from  all  the  evidence  it  clearly  appears  that  they 
predicated  this  opinion  upon  the  erroneous  belief  that  the  land  was 
vacant  or  the  title  in  the  State.  Boach,  who  is  shown  in  1897  or  1898 
to  have  moved  upon  the  premises,  and  lived  with  his  mother-in-law 
until  her  death  in  1902,  conveyed  in  1903,  by  quitclaim  deed,  160 
acres,  a  part  of  land  in  controversy,  to  appellant,  who  went  into 
possession  by  virtue  of  said  conveyance  soon  thereafter,  and  was  in 
possession  at  the  time  of  the  institution  of  this  suit. 

There  was  nothing  in  the  evidence  indicating  any  ouster  of  Mrs.  L. 
E.  White  during  her  lifetime;  but  she  remained  on  the  premises  until 
her  death  which  occurred  in  1902. 

It  was  shown  that  Perdue,  by  purchase  from  Mrs.  L.  E.  White,  with 
consent  of  the  children,  some  time  about  1868  or  1869,  acquired  12 
acres  out  of  the  northeast  comer  of  the  survey,  but  that  his  deed  for 
same  had  been  lost;  and  it  further  appears  that  the  entire  tract  so 
purchased  by  him  had  been  enclosed  and  in  his  possession,  using,  occu- 
pying and  enjoying  the  same  for  a  period  of  twelve  years  prior  to  the 
institution  of  this  suit. 

Appellant  contends  that  under  the  doctrine  announced  in  Schleicher 
V.  Gatlin,  85  Texas,  273,  and  Norton  v.  Collins,  1  Texas  Civ.  App., 
276,  title  by  limitation  can  not  be  relied  upon  where  the  parties  plead- 
ing the  same  were  shown  to  have  been  laboring  under  the  mistaken 
belief  that  the  title  to  the  land  which  they  claimed  was  in  the  State. 
The  doctrine  announced  in  those  cases  is  not  the  law  and  has  been 
expressly  overruled.  In  the  case  of  Converse  v.  Ringer,  6  Texas  Civ. 
App.,  58,  Chief  Justice  Fisher,  in  an  able  and  elaborate  opinion,  dis- 
cussing this  exact  phase  of  the  case,  held  that  a  party  who  went  into 
poesession  of  land  under  the  mistaken  belief  that  it  was  vacant,  and 
Vol.  L.  CivU— 21. 
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with  tbe  iDtention  to  acqaire  title  from  the  State  under  the  home- 
etead  or  preeinptiaa  Uvg,  and  wlio  for  a  period  of  ten  years  held 
adverse  poeaessioQ  of  said  land  as  agsioat  tbe  true  owner,  could  pre- 
scribe title  nniler  tlie  ten  vearg*  statute  of  limitations.    And  in  Lnngle; 
T.  Warren,  11  Texas  Civ.  App.,  269,  Judge  Stephens  held  that  one 
settling  on  land  to  acqnire  it  nnder  the  homestead  statute,  erroneou^lj 
believing  it  to  be  vacant  pnblic  land,  may  by  Buch  occupancy  acquire 
title  by  adverse  possession  against  the  tme  owner,  discussing  with  ap- 
proval the  doctrine  announced  in  Converse  v.  Ringer,  supra.    Sinra  that 
time  we  understand  this  to  be  regarded  as  the  settled  law  upon  this 
subject.     But,  apart  from  this  view  of  the  case,  we  think  the  title  by 
limitation  was  complete  and  perfect  in  appellees  long  before  it  was 
Ehown  that  they  had  expressed  any  doubt  with  reference  to  the  same 
being  bad.     It  appears  from  the  evidence  that  the  trip  to  Marshall 
was  not  made  until  late  in  the  TO's;  and  the  snrTey  which  was  made 
with  a  view  of  preemptiDg  the  land,  was  not  made  until  1882,  whereas 
the  evideuce  shows  that  David  ^hite  settled  upon  the  land  possibly 
as  early  as  1848,  at  least,  taxes  were  paid  thereon  from  that  time  until 
18G1  by  him,  and  tlicreaftor  for  many  years  by  his  widow,  and  that 
he  and  his  family  lived  thereon  at  least  from  1853  until  his  death 
some  time  in  the  early  60'b,  and  that  his  widow  and  children  con- 
tinued to  live  there  until  the  time  of  the  death  of  Mrs.  White  in 
1902,  so  that  ft  period  of  more  tlian  ten  years  occupancy,  using,  culti- 
vating and  enjoying  the  same,  and  paying  taxes  thereon  under  a  deed 
duly  recorded,  is  shown  before  any  misgivings  or  intimations  by  any 
one  of  them  were  made  to  the  effect  that  their  title  was  defective. 
It  has  been  held  that  when  title  is  acquired  under  the  statute  of  limi- 
tation, the  same  is  not  alTected  by  loss  of  possession  (Spofford  v.  Ben- 
nett,  55  Texas,  203.)     And  in  Branch  v.  Baker,   ?0  Teias,  190,  it 
was  held  that  when  a  period  of  limitation  has  fully  run  in  favor  of 
an  adverse  possessor  of  land,  it  confers  title  upon  him  which  he  may 
assert  against  the  former  owner,  though  his  possession  ceased  after 
his  title  by  limitation  was  acquired.     So  that  it  would  appear  to  us 
that  if  the  title  by  limitation  had  fully  enured  to  appellees  long  prior 
to  tJio  time  that  they  or  any  of  them  were  shown  to  have  expressed 
doubts  concerning  the  same,  or  to  have  done  anything  indicating  their 
f  that  the  same  was  defective,  fliis  could  not  be  held  in  derogation 
nd  certainly  it  could  not  defeat  the  title  which  had  already  been 
ired  by  limitation.     We  therefore  overrule  this   assignment. 
y  his  second  assignment  appellant  contends  that  the  court  erred 
iverruling  his   motion  for  new  trial,  because  he  claims  the  evi- 
e  showed  that  plaintiffs  and  defendant  were  tenants  in  common, 
itilTs  owning  one-third  and  the  defendant  two-thirds  of  said  land; 
that  the  evidence  showed  that  the  plaintiffs  acquired  title  to  said 
third  by  deed  from  B.  \.  Ilampton,  and  that  the  defendant  ae- 
fd  title  to  two-thirds  of  the  same  by  purchase  from  the  heirs  of 
r  Whetstone;  and  contended  by  his  propositions  thereunder  that 
itifTs  being  tenants  in  common  with  the  heirs  of  James  and  War- 
:  Whetstone,  their  possession  was  the  possession  of  all  and  limita- 
did  not  run  against  said  heirs  until  notice  of  adverse  possession 
brought  home  to  them.     The  record  title  introduced  by  both  pa> 
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ties,  in  effect,  showed  that  appellant  had  purchased  and  owned,  by 
mesne  conveyances,  the  title  of  James  and  Warwick  Whetstone,  who 
were  the  sons  of  Peter  Whetstone;  and  it  was  also  shown  that  the 
certificate  to  the  McDonald  survey  was  issued  to  Bailey  Anderson,  the 
administrator  of  the  estate  of  H.  T.  McDonald,  deceased,  and  that 
thereafter  Anderson  conveyed  the  certificate  to  Peter  Whetstone,  but 
no  authority  is  shown  for  said  conveyance.  It  was  also  shown  that 
Polly  Whetstone,  who  afterwards  became  the  wife  of  B.  N".  Hampton, 
was  the  sister  of  James  and  Warwick  Whetstone,  and  the  daughter  of 
Peter  Whetstone,  but  that  the  said  Polly  Hampton  died  sometime 
in  the  50's. 

There  is  nothing  in  the  evidence  indicating  how  Hampton  obtained 
the  land  which  he  conveyed  to  David  White.  The  conveyance  from 
Hampton  to  White  contains  no  recitations  showing  how  he  obtained 
the  title  thereto,  so  that  under  the  evidence  disclosed  by  the  record 
we  can  not  hold  that  Hampton  and  James  and  Warwick  Whetstone 
held  the  land  as  tenants  in  common,  as  contended  by  appellant;  and 
that  therefore,  his  conveyance  to  White  could  not  make  White  a  tenant 
in  common  with  said  James  and  Warwick  Whetstone.  But,  if  this 
contention  were  conceded,  still  it  appears  to  us  that  appellant's  claim 
that  limitation  had  not  run  against  James  and  Warwick  Whetstone 
can  not  be  sustained,  because  it  appears  from  the  evidence  that  the 
conveyance  from  Hampton  to  White  described  the  land  by  metes  and 
bounds,  and  was  immediately  thereafter  duly  recorded  in  the  deed 
records  of  XJpshur  County,  and  under  the  facts  heretofore  recited, 
showing  that  White  and  his  wife  with  their  family,  had  lived  upon 
the  land  as  a  home,  cultivating,  using  and  enjoying  the  same  for  a 
period  of  more  than  50  years,  claiming  the  same  adversely,  would 
be  sufficient  to  put  the  statute  of  limitation  in  operation,  even  as 
against  tenants  in  common.  Possession  and  the  record  of  the  deed 
was  sufficient  notice  of  the  adverse  holding  by  appellees.  In  Puckett 
V.  McDaniel,  8  Texas  Civ.  App.,  634,  it  was  held  that  the  possession 
of  one  tenant  in  common,  asserting  exclusive  right  to  the  laijd  under 
a  deed  conveying  the  land  to  him  by  specific  description,  is  adverse 
to  his  cotenants  having  notice  of  the  deed;  and  the  registration  of  a 
deed  under  which  a  tenant  in  common  claims  exclusive  right  to  the 
land  is  notice  thereof  to  his  cotenants.  See  this  case  for  other  cases 
cited  sustaining  the  doctrine  above  announced.  See  also  Church  v. 
Waggoner,  78  Texas,  201. 

Believing  that  the  trial  court  did  not  err  in  instructing  a  verdict  for 
appellees,  the  judgment  of  the  court  below  is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  H.  McLean  v.  Knight  Stith. 

Decided  April  22,  1008. 
1. — ^neadlag"— Insanity. 

Allegations  of  plaintilTs  insanity,  not  being  restricted  to  the  issue  of 
limitation  plead  by  him,  could  be  considered  also  in  their  bearing  on  the 
Talidity  of  a  judgment  and  sale  affecting  his  interest,  which  he  was  seeking  to 
set  aside. 
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with  the  intention  to  acquire  title  from  the  State  under  the  home- 
stead or  preemption  laws,  and  who  for  a  period  of  ten  years  held 
adverse  possession  of  said  land  as  against  the  true  owner^  could  pre- 
scribe title  under  the  ten  years'  statute  of  limitations.  And  in  Longley 
V.  Warren,  11  Texas  Civ.  App.,  2G9,  Judge  Stephens  held  that  one 
settling  on  land  to  acquire  it  under  the  homestead  statute,  erroneously 
believing  it  to  be  vacant  public  land,  may  by  such  occupancy  acquire 
title  by  adverse  possession  against  the  true  owner,  discussing  with  ap- 
proval the  doctrine  announced  in  Converse  v.  Ringer,  supra.  Since  that 
time  we  understand  this  to  be  regarded  as  the  settled  law  upon  this 
subject.  But,  apart  from  this  view  of  the  case,  we  think  the  title  by 
limitation  was  complete  and  perfect  in  appellees  long  before  it  was 
shown  that  they  had  expressed  any  doubt  with  reference  to  the  same 
being  bad.  It  appears  from  the  evidence  that  the  trip  to  Marshall 
was  not  made  until  late  in  the  70^8;  and  the  survey  which  was  made 
with  a  view  of  preempting  the  land,  was  not  made  until  1882,  whereas 
the  evidence  shows  that  David  White  settled  upon  the  land  possibly 
as  early  as  1848,  at  least,  taxes  were  paid  thereon  from  that  time  until 
1861  by  him,  and  thereafter  for  many  years  by  his  widow,  and  that 
he  and  his  family  lived  thereon  at  least  from  1853  until  his  death 
some  time  in  tlie  early  60's,  and  that  his  widow  and  children  con- 
tinued to  live  there  until  the  time  of  the  death  of  Mrs.  White  in 
1902,  so  that  a  period  of  more  than  ten  years  occupancy,  using,  culti- 
vating and  enjoying  the  same,  and  paying  taxes  thereon  under  a  deed 
duly  recorded,  is  shown  before  any  misgivings  or  intimations  by  any 
one  of  them  were  made  to  the  effect  that  their  title  was  defective. 
It  has  been  held  that  when  title  is  acquired  under  the  statute  of  limi- 
tation, the  same  is  not  affected  by  loss  of  possession  (Spoftord  v.  Ben- 
nett, 55  Texas,  293.)  And  in  Branch  v.  Baker,  70  Texas,  190,  it 
was  held  that  when  a  period  of  limitation  has  fully  run  in  favor  of 
an  adverse  possessor  of  land,  it  confers  title  upon  him  which  he  may 
assert  against  the  former  owner,  though  his  possession  ceased  after 
his  title  by  limitation  was  acquired.  So  that  it  would  appear  to  us 
that  if  the  title  by  limitation  had  fully  enured  to  appellees  long  prior 
to  the  time  tliat  they  or  any  of  them  were  shown  to  have  expressed 
doubts  concerning  the  same,  or  to  have  done  anything  indicating  their 
belief  that  the  same  was  defective,  this  could  not  be  held  in  derogation 
of  and  certainly  it  could  not  defeat  the  title  which  had  already  been 
acquired  by  limitation.     We  therefore  overrule  this  assignment. 

By  his  second  assignment  appellant  contends  that  the  court  erred 
in  overruling  his  motion  for  new  trial,  because  he  claims  the  evi- 
dence showed  that  plaintiffs  and  defendant  were  tenants  in  common, 
plaintiffs  owning  one-third  and  the  defendant  two-thirds  of  said  land; 
and  that  the  evidence  showed  that  the  plaintiffs  acquired  title  to  said 
one-third  by  deed  from  B.  X.  Hampton,  and  that  the  defendant  ac- 
quired title  to  two-tliirds  of  the  same  by  purchase  from  the  heirs  of 
Peter  Whetstone;  and  contended  by  his  propositions  thereunder  that 
plaintiffs  being  tenants  in  common  with  the  heirs  of  James  and  War- 
wick Whetstone,  their  possession  was  the  possession  of  all  and  limita- 
tion did  not  run  against  said  heirs  until  notice  of  adverse  possession 
was  brought  home  to  them.    The  record  title  introduced  by  both  par- 
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ties,  in  eflPect,  showed  that  appellant  had  purchased  and  owned,  by 
mesne  conve3'ance8,  the  title  of  James  and  Warwick  Whetstone,  who 
were  the  sons  of  Peter  Whetstone;  and  it  was  also  shown  that  the 
certificate  to  the  McDonald  survey  was  issued  to  Bailey  Anderson,  the 
administrator  of  the  estate  of  H.  T.  McDonald,  deceased,  and  that 
thereafter  Anderson  conveyed  the  certificate  to  Peter  Whetstone,  but 
no  authority  is  shown  for  said  conveyance.  It  was  also  shown  that 
Polly  Whetstone,  who  afterwards  became  the  wife  of  B.  N".  Hampton, 
was  the  sister  of  James  and  Warwick  Whetstone,  and  the  daughter  of 
Peter  Whetstone,  but  that  the  said  Polly  Hampton  died  sometime 
in  the  50's. 

There  is  nothing  in  the  evidence  indicating  how  Hampton  obtained 
the  land  which  he  conveyed  to  David  White.  The  conveyance  from 
Hampton  to  White  contains  no  recitations  showing  how  he  obtained 
the  title  thereto,  so  that  under  the  evidence  disclosed  by  the  record 
we  can  not  hold  that  Hampton  and  James  and  Warwick  Whetstone 
held  the  land  as  tenants  in  common,  as  contended  by  appellant;  and 
that  therefore,  his  conveyance  to  White  could  not  make  White  a  tenant 
in  common  with  said  James  and  Warwick  Whetstone.  But,  if  this 
contention  were  conceded,  still  it  appears  to  us  that  appellant's  claim 
that  limitation  had  not  run  against  James  and  Warwick  Whetstone 
can  not  be  sustained,  because  it  appears  from  the  evidence  that  the 
conveyance  from  Hampton  to  White  described  the  land  by  metes  and 
bounds,  and  was  immediately  thereafter  duly  recorded  in  the  deed 
records  of  TJpshur  County,  and  under  the  facts  heretofore  recited, 
showing  that  White  and  his  wife  with  their  family,  had  lived  upon 
the  land  as  a  home,  cultivating,  using  and  enjoying  the  same  for  a 
period  of  more  than  60  years,  claiming  the  same  adversely,  would 
be  sufficient  to  put  the  statute  of  limitation  in  operation,  even  as 
against  tenants  in  common.  Possession  and  the  record  of  the  deed 
was  sufficient  notice  of  the  adverse  holding  by  appellees.  In  Puckett 
?.  McDaniel,  8  Texas  Civ.  App.,  634,  it  was  held  that  the  possession 
of  one  tenant  in  common,  asserting  exclusive  right  to  the  laijd  under 
a  deed  conveying  the  land  to  him  by  specific  description,  is  adverse 
to  his  cotenants  having  notice  of  the  deed;  and  the  registration  of  a 
deed  under  which  a  tenant  in  common  claims  exclusive  right  to  the 
land  w  notice  thereof  to  his  cotenants.  See  this  case  for  other  cases 
cited  sustaining  the  doctrine  above  announced.  See  also  Church  v. 
Waggoner,  78  Texas,  201. 

Believing  that  the  trial  court  did  not  err  in  instructing  a  verdict  for 
appellees,  the  judgment  of  the  court  below  is  in  all  things  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


J.  H.  McLean  v.  Knight  Stith. 

Decided  April  22,  1908. 
L— FleadlBff — ^Iiisanity. 

Allegations  of  plaintifTs  insanity,  not  being  restricted  to  the  issue  of 
limitation  plead  by  him,  could  be  considered  also  in  their  bearing  on  the 
Talidity  of  a  Judgment  and  sale  affecting  his  interest,  which  he  was  seeking  to 
let  aside. 
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2. — ^Estoppel — ^AMiffiiineiLt  of  Error. 

?3rror  in  disregarding  a  defense  based  on  estoppel  of  plaintiff,  by  declara- 
tions disclaiming  interest,  must  be  asserted  by  an  assignment  of  error  pre- 
senting such  question  in  order  to  avail  appellant  for  reversal. 

8. — Limitation — Setting  Ailde  Judgment — Laches. 

A  suit  in  the  nature  of  a  bill  of  review  to  set  aside  a  judgment  of  fore- 
closure and  sale  of  land  thereunder  is  not  barred  by  limitation  short  of  four 
years;  and  the  defense  of  laches  or  stale  demand  will  not  arise  in  less  time. 

4. — ^Limitation — ^Insanity. 

Limitation  does  not  run  against  an  insane  person. 

6. — Frand — ^Insanity — Judgment  and  Bale^Hational  Bank. 

Facts  considered,  and  held  to  show  tliat  a  judgment  and  sale  in  foreclosure 
were  fraudulent  and  voidable,  because  obtained  in  a  suit  instituted  in  plain- 
tiff's name,  but  without  his  knowledge  or  authority;  because  the  sale  was  to  a 
national  bank  shown  by  the  judgment  to  have  no  interest  in  the  foreclosure  or 
in  tlie  property,  and  because  the  plaintiff  in  whose  name  the  suit  was  brought 
was  insane  at* the  time. 

6. — Lis  Pendens — Termination  of  Litigation. 

Lis  pendens  does  not  necessarily  terminate  upon  the  rendition  of  the  judg- 
ment. Where  suit  to  foreclose  a  vendor's  lien  was  brought,  and  judgment  re- 
covered in  the  name  of  the  holder,  but  without  his  authority  or  knowledge,  he 
being  insane  at  the  time,  and  the  property  fraudulently  sold  under  such  judg- 
ment for  a  grossly  inadequate  price,  one  buying  from  the  purchaser  at  such  sale, 
and  having  knowledge  of  such  insanity  of  the  plaintiff,  should,  it  seems,  be 
treated  as  a  purchaser  pendente  lite,  taking  title  subject  to  the  right  of  the 
plaintiff,  against  him  equally  as  against  his  vendor,  to  have  such  judgment  and 
sale  set  aside  in  an  action  brought  for  such  purpose. 

7. — Judgment — ^Frand— Insanity — Foreclosnre  Bale — ^Purchaser  with  Votice. 

A  foreclosure  and  sale  under  a  vendor's  lien,  for  an  inadequate  price  not, 
in  fact,  paid  to  the  lienholder,  who  neither  authorized  nor  knew  of  the  suit 
brought  in  his  name,  being  insane  at  the  time,  was  fraudulently  carried  through 
for  the  purpose  of  acquiring  title  to  the  property  by  the  purchaser  at  such 
sale.  The  attorney  for  such  purchaser,  who  attended  to  having  the  sale  and 
purchase  made,  but  had  not  obtained  the  judgment  nor  been*  a  party  to  the 
fraud,  but  who  knew  of  plaintiff's  insanity  and  of  the  inadequacy  of  the  price 
afterwards  purchased  the  land.  Held,  that  he  took  title  subject  to  the  right 
of  the  plaintiff  to  have  the  judgment  and  sale  set  aside  and  the  lien  reinstated 
against  him  equally  as  against  his  vendor. 

8. — Setting  Aside  Sale— Befnndlng  Pnrchase  Honey. 

One  who  has  received  none  of  the  purchase  money  or  benefit  of  a  judicial 
sale  is  not  bound  to  refund  the  price  paid  as  a  condition  of  setting  it  aside. 

9. — Execution  Sale — ^Inadeqnaoy  of  Price. 

When  an  execution  sale  is  attacked  it  is  not  necessary  to  show  affirmatively 
that  the  ground  relied  on  to  avoid  it,  in  connection  with  inadequacy  of  price 
(insanity  of  plaintiff,  both  at  the  time  of  the  judgment  and  sale),  occasioned 
such  inadequacy.     The  natural  connection  can  be  presumed. 

10. — ^Innocent  Purchaser — ^Insanity. 

The  right  to  defend,  as  an  innocent  purchaser,  an  action  to  set  aside  a 
sale  on  the  ground  of  insanity  questioned. 

1 1 . — Insanity — ^Kn  o  wledge. 

Facts  considered,  and  held  to  show  knowledge  on  the  part  of  the  purchaser 
of  land  of  the  insanity  of  one  seekinj?  to  set  aside  a  judgment  and  sale  in  fore- 
closure, had  on  suit  in  his  name,  upon  the  ground  of  such  disability. 
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Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

C,  H.  Miller  and  SamL  Spears,  for  appellant. — The  judgment  in 
cause  No.  901,  and  the  proceedings  thereunder  are  not  void,  because  the 
record  in  said  cause  is  regular  on  its  face  and  affirmatively  shows 
jurisdiction  of  the  parties  litigant  and  of  the  subject  matter  of  the  suit, 
and  such  showing  is  not  contradicted  by  the  record.  Fleming  v.  Selig- 
son,  67  Texas,  531;  Murchison  v.  White,  5-4  Texas,  78;  Fitch  v. 
Boyer,  51  Texas,  344;  Tennell  v.  Breedlove,  54  Texas,  543.  For  a 
good  discussion  of  void  and  voidable  judgments,  see  Milam  County 
V.  Robertson,  47  Texas,  231,  and  Crawford  v.  McDonald,  88  Texas,  633. 

The  fact,  if  true,  that  Stith  was  of  unsound  mind  when  suit  No. 
901,  was  brought  in  his  name,  and  when  the  judgment  was  rendered 
in  his  favor,  would  not  render  the  judgment  void,  that  fact  not  appear- 
ing of  record  in  that  cause.  Fleming  v.  Seligson,  57  Texas,  531; 
Ewing  V.  Wilson,  63  Texas,  90,  and  authorities  cited ;  Denni  v.  Elliott, 
60  Texas,  339 ;  I^e  v.  Heuman,  10  Texas  Civ.  App.,  668. 

Suit  No.  901  being  upon  a  promissory  note  secured  by  the  vendor's 
lien,  any  owner  and  holder  of  same  was  entitled  to  sue  upon  it  and 
foreclose  the  lien,  and  such  foreclosure  proceedings  would  be  valid  and 
binding  upon  the  parties  to  the  suit,  as  to  innocent  third  persons 
purchasing  thereunder  for  a  valuable  consideration,  and  said  third  pcr- 
Bons  were  entitled  to  rely  upon  the  proceedings  being  what  they  pur- 
port to  be.  The  person  who  appears  to  be  the  legal  holder  and  owner 
may  sue.  Thompson  v.  Cartwright,  1  Texas,  37;  Fowler  v.  Willis, 
4  Texas,  47;  McMillin  v.  Croft,  2  Texas,  399.  Possession  of  a  note 
is  evidence  of  ownership.  Hays  v.  Cage,  2  Texas,  510.  Holder^s 
possession  of  a  promissory  note  presumed  to  be  rightful.  Butler  v. 
Eobertson,  11  Texas,  143.  Apparent  legal  holder  may  plead  note  in 
set  off,  though  the  real  interest  be  in  another.  Thomas  v.  Young,  5 
Texas,  257.  Any  indorser  of  a  note  afterwards  coming  in  possession 
of  it  shall  be  regarded  as  the  bona  fide  holder.  Dugan  v.  United  States, 
3  Wheat,  127. 

If  either  Mrs.  Maffet  or  the  Bank  had  any  interest  in  the  note 
sued  on  when  the  suit  was  instituted  and  judgment  was  rendered 
therein,  McLean  holding  thereunder  without  any  notice  of  Stith's  in- 
terest in  the  note  sued  on,  the  judgment  and  all  proceedings  tliereunder 
are  valid  as  to  him.  Allen  v.  Pannell,  51  Texas,  165;  McFadden  v. 
McGrail,  25  Texas,  73.  The  federal  government  alone  can  raise  the 
question  that  a  purchase  of  land  by  a  national  bank  is  contrary  to  law, 
and  that  the  bank's  title  is  on  that  account  invalid.  National  Bank 
v.  Matthews,  98  TJ.  S.,  628 ;  National  Bank  v.  Withers,  103  TJ.  S.,  99 ; 
Refolds  v.  National  Bank,  112  TJ.  S.,  412. 

Fraud  by  the  bank  would  not  render  the  judgment  and  proceedings 
in  cause  No.  901  void,  but  at  most  only  voidable.  Fleming  v.  Seligson, 
57  Texas,  531;  Murchison  v.  White,  54  Texas,  82;  Tennill  v.  Breed- 
love,  54  Texas,  543. 

Insanity  not  being  a  matter  of  record  in  that  suit,  Stith  did  not 
bring  his  suit  to  set  said  judgment  aside  till  more  than  two  years  after 
the  removal  of  his  aJleged  disability.    Fleming  v.  Seligson,  57  Texas, 
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532;  McAneer  v.  Epperson,  54  Texas,  226;  Murehison  v.  White,  54 
Texas,  86;  Heidenheimer  v.  Loring,  6  Texas  Civ.  App.,  570;  Best  v. 
Nix,  6  Texas  Civ.  App.,  340. 

The  question  of  McLean's  knowledge  of  Stith's  insanity  does  not 
arise  in  this  connection,  because  lis  pendens  operates  only  as  con- 
structive notice;  and  it  is  constructive  notice  only  of  that  which  is 
raised  by  the  pleadings  (Shearon  v.  Henderson,  38  Texas,  250);  or 
of  that  only  which  is  involved  in  the  particular  litigation  (Hussel  v. 
Kirkbridge,  62  Texas,  459 ;  Hoffman  v.  Blume,  64  Texas,  334 ;  Bow- 
man V.  Kirkland,  17  Texas  Civ.  App.,  356;  Mansur  v.  Beer,  19  Texas 
Civ.  App.,  313). 

John  C.  Oatman,  for  appellee. — Failure  of  Mrs.  Mafifet  to  speak 
can  not  be  construed  into  a  ratification  of  the  bank's  act.  Glass  v. 
Smith,  66  Texas,  548 ;  Dodd  v.  Arnold,  28  Texas,  98 ;  Wilderman  v. 
Harrinton,  2  App.  Civ.  Cas.  (Willson),  820;  Owens  v.  New  York  &  T. 
Land  Co.,  32  S.  W.,  1057;  Woodward  v.  McNeil,  13  S.  W.,  222. 

The  record  clearly  shows  that  Stith  was  of  unsound  mind  at  the 
time  of  the  institution  of  said  suit  in  1893  and  at  the  time  of  rendi- 
tion of  the  judgment  in  1895,  and  at  time  of  sale  to  the  bank  and  by  the 
bank  to  McLean  in  1897,  and  could  only  sue  through  a  regularly 
appointed  guardian,  and  that  whole  proceeding  is  void  for  want  of  a 
proper  plaintiff.  Bill  of  Eights,  sec.  19 ;  Williams  v.  Warren,  82  Texas, 
319;  Graham  v.  E.  Texas  Land  &  Imp.  Co.,  60  S.  W.,  679;  Smith  v. 
Glass,  66  Texas,  648;  Crawford  v.  McDonald,  88  Texas,  626.  Judg- 
ment void  for  want  of  proper  parties  see :  Black  on  Judgments,  vol.  1, 
sees.  216-218  and  vol.  2,  sees.  513  and  680;  Glass  v.  Smith,  66  Texas, 
648;  Parker  v.  Spence,  61  Texas,  155.  Amounts  recovered  by  all  par- 
ties must  be  plainly  stated.  Black  on  Judgments,  vol.  1,  sees.  3  and  118; 
Linn  v.  Arambould,  65  Texas,  611 ;  Texas  &  Pac.  By.  Co.  v.  Ft.  Worth 
St.  Ey.  Co.,  75  Texas,  82.  Void  judgment  fixes  no  lien.  Black  on 
Judgments,  vol.  1,  sec.  407;  Paxton  v.  Boyce,  1  Texas,  317.  Vendee 
must  take  notice  of  every  fact  apparent  on  face  of  title.  Caruth  v. 
Grigsby,  57  Texas,  259.  Vendee  chargeable  with  notice  of  papers 
in  file  of  cases.  Paris  v.  Alstin,  65  Texas,  195;  Dodge  v.  Letter,  73 
Texas,  319.  Where  land  has  been  sold  under  void  judgment,  all  subse- 
quent purchasers  are  charged  with  knowledge  of  the  vice.  Blagge  v. 
Moore,  23  S.  W.,  406,  and  26  S.  W.,  305.  A  vendee  who  knew  or 
could  have  known  by  the  exercise  of  ordinary  diligence  of  the  fraud 
of  his  vendor,  not  an  innocent  purchaser.  Traylor  v.  Townsend,  Gl 
Texas,  144;  Garahy  v.  Bailey,  25  Texas  Supp.,  295.  Where  deed  in 
vendor's  chain  of  title  retains  a  lien  to  secure  notes  for  purchase  money, 
the  vendee  is  bound  to  enquire  whether  they  have  been  paid  or  not 
Hal  fin  V.  Winkleman,  83  Texas,  165.  Where  vendee  can  not  trace  his 
vendor's  title  back  without  ascertaining  that  his  title  is  void  or  was 
obtained  by  fraud  he  is  not  an  innocent  purchaser.  Everett  v.  Henry, 
67  Texas,  402. 

This  being  a  direct  proceeding  to  vacate  a  judgment  for  fraud  it  is 
not  subject  to  the  bar  of  the  two  years  statute  of  limitations.  As  to 
the  facts  involving  the  insanity  of  Stith  and  the  time  of  the  institution 
of  this  suit  appellant  adopts  the  findings  of  the  court,  and  I  adopt 
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the  same.  Heidenheiiner  v.  Loring,  6  Texas  Civ.  App.,  560;  Bose  v. 
Darby,  33  Texas  Civ.  App.,  341;  McLane  v.  San  Antonio  Nat.  Bank, 
68  S.  W.,  63;  Nat.  Bank  v.  McLane,  96  Texas,  48. 

FISHER,  Chief  Justice. — Statement  of  the  Nature  and  Besult  of 
suit  and  Findings  of  Fact. 

This  is  an  action  by  appellee  Stith  in  the  nature  of  a  bill  of  review 
to  set  aside  and  annul  a  certain  judgment  rendered  by  the  District 
Court  of  Llano  County,  in  cause  No.  901  on  December  18,  1895,  and 
to  set  aside  a  sale  made  under  an  order  of  court  based  on  that  judg- 
ment The  judgment  was  predicated  upon  a  petition  wherein  it  is 
alleged  that  appellee  Stith  brings  suit  for  himself  and  the  use  and 
bcDefit  of  Mrs.  S.  E.  Maffet  and  the  Iron  City  National  Bank  on  a 
promissory  note  against  Ben  Collins.  It  is  alleged  that  this  is  one 
of  three  notes  given  in  consideration  for  the  purchase  price  of  a  cer- 
tain tract  of  land  sold  by  appellee  Stith  to  Collins,  each  of  the  notes 
being  for  $2500.  A  foreclosure  of  the  vendor^s  lien  on  the  land  rep- 
resented by  the  notes  was  prayed  for,  and  there  is  an  averment  and 
prayer  to  the  effect  that  Stith  had,  prior  to  that  time,  recovered  judg- 
ment on  the  first  of  the  three  notes  against  Ben  Collins,  and  fore- 
closed his  lien,  but  no  order  of  sale  had  ever  been  issued,  and  it  is 
asked  that  an  order  of  sale  issue  and  that  the  land  in  question  be 
sold  and  the  proceeds  arising  from  the  sale  be  apportioned  between 
the  plaintiffs  in  cause  No.  901  and  the  judgment  formerly  recovered 
by  appellee  Stith.  This  petition  was  filed  on  November  4,  1893,  and 
was  signed  by  Miller,  Dalrymple  and  Flack,  attorneys  for  plaintiff. 
As  before  said,  judgment  was  rendered  in  this  cause  on  December 
18,  1895,  providing  for  a  recovery  in  favor  of  appellee  Stith  for  the 
use  and  benefit  of  Mrs.  S.  E.  Maffet  and  the  Iron  City  National  Bank 
on  the  $2500  note  sued  on;  providing  for  an  order  of  sale  of  the  land 
in  question,  and  that  the  proceeds  be  apportioned  to  the  judgment 
formerly  recovered  by  Stith  and  also  the  judgment  rendered  in  this 
cause.  It  appears  that  an  order  of  sale  was  issued  upon  the  judgment 
rendered  in  cause  No.  901  and  the  land  in  question  was  purchased 
by  the  Iron  City  National  Bank  for  the  sum  of  $155,  which  appears 
to  be  the  amount  bid,  as  shown  by  the  return  of  the  officer.  This 
sale  under  the  order  was  on  July  6,  1897.  Thereafter  the  Iron  City 
National  Bank  by  deed  of  date  October  11,  1897,  sold  and  conveyed 
the  land  in  question  to  appellant  McLean  for  a  recited  consideration 
of  $500. 

This  suit  was  instituted  by  appellee  Stith  against  Mrs.  Sarah  Collins, 
Benton  Collins,  Eichard  Collins  and  Francis  Collins,  the  heirs  and 
representatives  of  Ben  Collins,  deceased,  and  against  T.  J.  Moore  and 
W.  J.  Moore,  the  assignees  of  and  successors  to  all  the  rights,  assets 
and  liabilities  of  the  Iron  City  National  Bank  and  Mrs.  S.  E.  Maffet 
and  her  husband,  S.  L.  Maffet,  and  J.  H.  McLean.  These  are  all  of 
the  parties  that  had  any  interest  in  this  controversy,  and  that  were 
necessary  to  be  joined  in  order  to  complete  the  bill,  as  a  direct  attack 
upon  the  judgment  rendered  in  cause  No.  901  and  the  sale  made  under 
ii  Judgment  was  rendered  in  favor  of  appellee  against  all  the  de- 
fendants in  the  court  below,  setting  aside  and  cancelling  the  judg- 
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ment  rendered  in  cause  No.  901,  and  also  setting  aside  and  annulling 
the  sale  made  under  the  order  of  sale  to  the  Iron  City  National 
Bank  of  tlie  land  in  question,  and  also  the  deed  from  the  Bank  to 
the  appellant  McLean.  Appellant  McLean  only  from  this  judgment 
perfected  an  appeal. 

Appellee's  petition  attacking  t]ie  judgment  and  sale  is  somewliat 
confusing,  but,  after  omitting  some  minor  objections  to  the  judgment 
attacked,  we  extract  from  it  the  following  as  the  principal  grounds 
for  relief:  Appellee  Stith  alleges  that  he  was  the  owner  of  the  tract 
of  land  in  question,  and  sold  the  same  to  Ben  Collins,  deceased,  for  the 
sum  of  $10,000,  $2500  cash  and  the  balance  in  three  notes  of  $2500 
each;  that  when  tlie  first  of  these  notes  became  due  he  brought  suit 
upon  it  and  recovered  a  judgment  against  Collins  with  a  foreclosure 
of  his  vendor's  lien  on  the  land  in  question;  that  he  was  the  owner 
of  the  other  two  notes,  the  second  of  which  he  endorsed  to  Mrs.  Maffet 
as  security  for  a  loan  of  $400;  that  his  note  to  Mrs.  Maffet  for  the 
sum  of  $400,  togetlier  with  tlie  note  that  he  had  endorsed  to  her  as 
security  for  same,  was  deposited  by  Mrs.  Maffet  in  the  Iron  City  Na- 
tional Bank  merely  for  safe  keeping;  that  neither  he  nor  Mrs.  MaiTet 
was  indebted  to  the  Iron  City  National  Bank  in  any  sum,  nor  did 
the  Iron  City  National  Bank  own  any  interest  in  the  note  so  deposited 
with  it  by  Mrs.  Maffet  for  safe  keeping,  but  notwithstanding  tliis, 
the  Iron  City  National  Bank,  without  the  knowledge  or  consent  of 
appellee  Stith  or  of  Mrs.  Maffet,  and  without  their  authority,  insti- 
tuted the  suit  known  as  cause  No.  901  in  tlie  District  Court  of  Llano 
County  in  the  name  of  appellee  Stith  and  for  the  use  and  benefit  of 
Mrs.  Maffet  and  the  Iron  City  National  Bank;  that  said  suit  and 
judgment  and  foreclosure  proceedings  that  followed  under  it,  was  a 
fraudulent  scheme  on  the  part  of  the  Bank  to  acquire  title  to  the  land, 
and  to  defraud  Mrs.  Maffet  and  the  plaintiff  Stith.  It  is  also  averred 
that  the  Bank  caused  to  be  issued  an  order  of  sale  upon  this  judgment, 
and  the  land  to  be  sold  and  at  the  sheriff's  sale  became  the  purchaser 
for  a  grossly  inadequate  consideration.  Appellant  McLean  is  charg:ed 
with  notice  of  the  fraudulent  purpose  upon  the  part  of  the  Bank  and 
of  all  the  other  facts  which  it  is  claimed  were  sufficient  to  entitle 
the  plaintiff  to  have  the  judgment  and  sale  annulled.  It  is  also  averred 
that  neither  plaintiff  nor  Mrs.  Maffet  knew  of  the  pendency  of  tiie 
suit  known  as  cause  No.  901,  nor  of  the  judgment  recovered  nor  of 
the  sale  made  under  it  until  long  afterwards.  It  is  also  averred  by 
appellee  that  at  the  time  of  the  institution  of  cause  No.  901,  the  ren- 
dition of  judgment  and  the  sale  made  under  it  and  the  sale  to  McLean 
and  long  afterwards,  he  was  insane. 

The  findings  of  fact  and  conclusions  of  law  of  the  trial  codrt  are 
as  follows: 

"Findings  of  Fact — 1st. — I  find  that  on  the  17th  day  of  March, 
1892,  the  plaintiff  Knight  Stith  was  the  owner  of  the  land  described 
in  his  seventh  amended  original  petition;  it  being  the  identical  land 
claimed  by  defendant  J.  IT.  ^McLean  through  purchase  from  the  Iron 
City  National  Bank  by  deed  dated  October  11,  1897,  and  being  the 
land  described  in  the  judgment  rendered  in  this  cause,  and  that  plain- 
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tiJB  being  the  owner  of  said  land  conveyed  the  same  to  Ben  Collins 
by  deed  dated  the  17th  day  of  March,  1892.  The  said  Ben  Collins, 
vendee,  paying  to  plaintiff,  Knight  Stith,  therefor  the  sum  of  $2500 
cash,  and  executed  as  part  payment  for  said  land  his  three  certain 
promissory  notes  for  the  sum  of  $2500  each,  due  six,  twelve  and  twenty- 
four  months  after  date  respectively,  each  note  bearing  interest  at  the 
rate  of  8  percent  per  annum  and  providing  for  ten  percent  additional 
as  attorney's  fees,  etc.,  if  placed  in  the  hands  of  an  attorney  for  col- 
lection, each  and  all  of  said  notes  being  secured  by  a  vendor's  lien  re- 
tained on  said  land  to  secure  payment  thereof  according  to  their  tenor, 
effect  and  reading,  and  that  said  deed  conveying  said  land  and  retain- 
ing vendor's  lien  to  secure  payment  of  each  and  all  of  said  notes  was 
delivered  by  plaintiff  Knight  Stith  to  Ben  Collins  and  duly  recorded 
in  deed  records  of  Llano  County,  Texas,  and  that  said  land  was  situ- 
ated in  Llano  County,  Texas,  and  described  as  set  out  in  plaintiff's 
petition  and  defendant  J.  H.  McLean's  answer,  and  that  there  is  no 
issue  as  to  the  identity  or  description  of  said  land  between  plaintiff 
and  defendant. 

"2d.  I  find  that  said  first  note  for  $2500  and  interest  having  be- 
come due  and  the  said  Ben  Collins  having  failed  to  pay  off  and 
discharge  the  same  or  cause  it  to  be  done,  the  plaintiff.  Knight  Stith, 
as  plaintiff  in  cause  No.  836  on  the  docket  of  the  District  Court  of 
Llano  County,  in  a  suit  entitled  "Knight  Stith  v.  Ben  Collins,"  insti- 
tuted suit  on  said  note  and  secured  judgment  for  $2194,  74-100  dol- 
lars the  amount  due  on.  said  note  and  all  costs  of  suit,  said  judgment 
providing  for  the  foreclosure  of  the  vendor's  lien  existing  on  said  land 
to  secure  payment  of  said  first  note,  and  that  said  judgment  was  prop- 
erly and  legally  entered  upon  the  minutes  of  the  District  Court  of  Llano 
County,  Texas,  on  the  26th  day  of  May,  1893,  Record  Book  E,  page 
24,  after  due  and  legal  service  on  the  defendant,  Ben  Collins,  in  tliat 
case,  said  judgment  further  providing  for  an  order  of  sale  that  said 
land  be  sold  under  the  terms  of  said  judgment  and  the  proceeds  of 
sale  applied  to  the  payment  of  judgment  therein  rendered  on  the  note 
sued  on  in  that  case. 

"I  find  that  no  execution  was  issued  on  said  judgment  until  the 
19th  day  of  July,  1895,  and  alias  execution  issued  17th  of  March,  1902, 
and  pluries  execution  issued  June  13,  1902.  I  find  that  order  of  sale 
issued  but  the  land  upon  which  the  vendor's  lien  was  retained  was 

not  sold  to  satisfy  said  judgment.       I  find  that  on  the day  of 

March,  1893,  the  plaintiff,  Knight  Stith,  borrowed  $400  from  Mrs. 
S.  E.  Maffet,  due  12  months  after  date,  bearing  12  percent  interest, 
and  delivered  to  her  the  second  note  for  $2500  given  by  said  Collins, 
which  had  been  executed  and  delivered  by  Collins  to  Stith  in  pay- 
ment for  said  tract  of  land  and  which  was  secured  by  vendor's  lien 
on  same,  as  collateral  security. to  secure  payment  by  Stith  to  Mrs. 
S.  E.  Maffet  of  said  $400  note.  ' 

"I  find  that  Mrs.  Maffet  who  was  a  married  woman,  deposited  said 
two  notes  with  the  Iron  City  National  Bank,  a  National  Bank  incor- 
porated under  the  laws  of  the  United  States,  for  safe  keeping  in  April 
or  May,  1893,  she  at  no  time  owing  said  Bank  any  sum  of  money 
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whatever,  nor  being  guarantor  for  any  one  else  at  said  bank  for  any 
sum  of  money. 

"I  find  that  said  third  note  for  $2500  had  been  deposited  by  plain- 
tiff with  the  Iron  City  National  Bank  as  security  for  some  business 
transactions  with  said  Bank,  but  that  on  the  4th  day  of  November, 
1893,  the  plaintiff  owed  said  Bank  no  sum  of  money  whatever,  and 
said  third  note  for  $2500  and  which  retained  a  vendor's  lien  on  said 
land  was  the  property  of  plaintiff  and  no  other  person  had  any  interest 
therein  at  the  time  judgment  in  cause  No.  901  was  rendered,  and  if 
same  was  in  possession  of  said  Iron  City  National  Bank  at  said  date 
that  it  held  same  on  deposit  in  trust  for  the  plaintiff,  Knight  Stith, 

and  had  no  interest  therein.     I  find  that  on  the day  of  April, 

1893,  the  plaintiff,  Knight  Stith,  became  of  unsound  mind  and  con- 
tinued in  said  state  of  unsound  mind  up  to  the  30th  of  June,  1899, 
and  during  all  of  said  time  was  incapable  of  contracting  and  was 
mentally  unable  to  know  what  he  was  doing.  I  further  find  that  sub- 
sequent to  June  30,  1899,  he  was  at  many  times  of  unsound  mind  and 
unable  to  understand  the  ordinary  transactions  of  life  up  to  January 
1902,  though  he  was  rational  at  times  during  said  latter  period.  During 
all  of  the  other  period  from  April,  1893,  until  June  30,  1899,  I  found 
him  to  have  been  of  unsound  mind. 

"I  find  that  the  Iron  City  National  Bank  directed  its  attorneys  to 
institute  suit  in  the  District  Court  of  Llano  County,  Texas,  on  said 
second  note  for  $2500  as  above  described,  and  on  the  16th  of  December, 
1895,  said  Bank  had  filed  in  said  court  a  suit  numbered  901  on  the 
docket  of  said  Court  and  entitled  Knight  Stith,  plaintiff,  for  the  use 
of  Mrs.  S.  E.  Maffet  and  Iron  City  National  Bank  v.  Ben  Collins. 
That  said  suit  was  brought  to  secure  judgment  and  foreclosure  of  ven- 
dor's lien  on  the  land  above  described  for  the  amount  of  said  second 
note  then  due.  I  find  that  at  the  date  of  the  institution  of  said  suit 
the  plaintiff  Knight  Stith,  was  of  unsound  mind  and  that  no  guar- 
dian had  been  appointed  for  him.  I  find  that  at  said  date  the  said 
Knight  Stith  nor  the  said  Mrs.  S.  E.  Maffet  nor  either  of  them  owed 
the  Iron  City  National  Bank  any  sum  of  money  whatever,  nor  were 
they  or  either  of  them  in  any  wise,  obligated  or  responsible  to  said 
bank  for  any  other  person's  obligation.  I  find  that  neither  of  said 
parties  requested  or  authorized  said  Bank  to  institute  suit  on  said  second 
note  in  the  name  of  Knight  Stith  as  plaintiff  for  the  use  of  said 
bank  and  said  Mrs.  S.  E.  Maffet.  I  find  that  Mrs.  Maffet  who  was  a 
married  woman,  having  been  informed  that  said  bank  was  about  to 
sue  on  said  note,  went  to  the  officers  of  said  bank  and  demanded  posses- 
sion of  said  second  note  of  plaintiff's  for  $2500  and  also  her  note  of  $400 
and  said  bank  refused  to  deliver  said  notes  or  either  of  them,  and 
forcibly  retained  possession  of  same  against  her  will  and  when  said  Mrs. 
3.  E.  Maffet  learned  that  said  notes  had  been  placed  in  the  hands  of 
an  attorney,  she  demanded  same  of  said  attorneys  for  said  bank,  and 
demanded  that  if  any  suit  had  been  commenced  on  said  notes  that  it  be 
withdrawn.  After  having  served  said  notice  and  demand  on  said  bank 
and  its  attorneys,  Mrs.  Maffet  left  Llano  for  her  home  and  never  secured 
possession  of  said  notes,  nor  learned  or  knew  of  any  suit  instituted 
♦^hereon,  never  had  any  notice  of  same,  gave  no  authority  to  bring  said 
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suit  nor  kuew  of  its  exifitenee^  until  this  suit  was  filed  July  5,  1\)02, 
except  that  some  person,  long  after  judgment  rendered  in  cause  No.  901 
told  her  that  the  bank  had  sued  on  said  second  note.  The  Iron  City 
National  Bank  at  that  time  having  liquidated  its  business  affairs  and  had 
been  succeeded  by  T.  J.  and  W.  J.  Moore,  defendants  herein. 

*'I  find  that  at  the  institution  of  said  suit  No.  901  said  Iron 
City  National  Bank  had  no  interest  whatever  in  said  note  nor  any  part 
thereof,  that  it  did  not  hold  same  for  any  security  for  any  debt  due 
it  or  to  become  due  and  that  said  note  was  the  property  of  plaintiff 
Knight  Stith,  and  at  date  of  rendition  of  judgment  in  cause  No.  901 
Knight  Stith  did  not  owe  said  Bank  any  sum  wliatever.  I  find  that 
said  cause  was  tried  and  judgment  secured  for  the  sum  of  $3483.32 
due  on  said  note  and  foreclosing  the  vendor^s  lien  on  said  land 
above  described  and  providing  for  order  of  sale  of  the  land  to 
satisfy  said  judgment.  I  further  find  that  said  judgment  in  said  cause 
No.  901  expressly  finds  and  provides  that  the  plaintiff.  Knight  Stith 
(same  plaintiff  as  in  cause  No.  836),  had  procured  judgment  in  cause 
No.  836  in  District  Court  of  Llano  County  for  sum  of  $2194  74-100 
dollars  and  foreclosing  vendor's  lien  on  the  same  land,  which  said  judg- 
ment was  then  unsatisfied  and  a  valid  subsisting  judgment  and  that 
there  was  also  outstanding  a  third  note  for  a  similar  amount  also  secured 
by  vendor's  lien,  all  of  equal  dignity  and  effect,  that  for  that  reason 
the  judgment  in  cause  No.  901  directed  that  the  proceeds  of  the  sale  of 
the  land  be  prorated  to  the  payment  of  both  judgments  as  no  sale  had 
been  made  imder  judgment  836  which  was  rendered  prior  to  that  in 
No.  901. 

**I  find  that  said  judgment  in  cause  No.  901  expressly  recites  tlie 
validity  and  legality  of  plaintifiFs  judgment  in  cause  No.  836  in 
this  court  entered  of  record  at  a  former  term ;  I  find  that  under  such 
judgment  the  order  of  sale  was  issued  and  the  land  was  bought  in  at  said 
sale  for  $155  by  said  Bank.  That  it  was  then  a  national  bank  and  had 
no  interest  whatever  in  the  notes  sued  on,  and  that  said  bank  at  said 
sale  became  the  purchaser  of  real  estate  under  a  judgment  in  which  it 
had  no  interest,  right  or  title.  I  find  that  said  sum  of  $155  was  a  wholly 
inadequate  price  for  said  land  and  that  it  was  worth  at  the  time  of  said 
sale  from  $500  and  $1000.  I  find  that  the  order  of  sale  was  prepared 
by  J.  H.  McLean,  the  defendant  in  this  suit,  who  was  then  acting  as 
attorney  for  said  Iron  City  National  Bank,  and  that  said  McLean  at- 
tended to  the  legal  work  and  advice  attending  said  purchase  by  said  bank 
under  the  judgment  in  cause  No.  901.  I  further  find  that  defendant 
J.  H.  McLean  was  not  the  attorney  for  the  bank  at  the  institution  of  suit 
No.  901,  and  knew  absolutely  nothing  about  the  transaction  except  what 
was  brought  to  his  notice  by  an  examination  of  the  records  in  cause 
No.  901,  and  what  was  brought  to  his  notice  as  an  attorney  in  preparing 
the  order  of  sale  under  said  judgment  and  attending  to  the  purchase 
by  the  bank  as  its  attorney,  dating  from  shortly  prior  to  July  6,  1897, 
and  that  he  was  in  no  wise  connected  with  said  suit  No.  901  prior  tliereto. 

"I  find  that  said  bank  had  said  land  deeded  to  it  by  the  sheriff  of 
Llano  County  under  sale  by  virtue  of  said  judgment  in  cause  No.  901 
on  the  6th  day  of  July,  1897,  and  took  possession  of  tlie  land  as  its 
property  under  said  deed.     I  find  that  no  cash  was  paid  at  said  sale. 
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except  costs  of  court  though  said  judgment  in  No.  901  provided  for  the 
sum  realized  to  be  prorated  to  cause  Ko.  836,  and  I  find  that  no  sum 
whatever  was  paid  on  cause  No.  836,  and  no  one  entitled  to  receive 
balance  ever  received  any  sum. 

^*I  find,  in  addition  to  the  judgment  in  cause  No.  901  admitting  and 
specifying  the  validity  and  providing  for  the  protection  of  judgment  in 
cause  No.  836,  that  on  inspection  of  the  petition  in  cause  No.  901  filed 
therein,  while  it  is  styled  Knight  Stith  for  the  use  of  the  Iron  City 
National  Bank  and  Mrs.  S.  E.  Maffet,  expressly  alleges  that  Knigiit 
Stith  was  the  owner  of  all  the  notes  given  for  the  purchase  money  of 
the  land.  That  he  had  reduced  the  first  of  said  notes  to  a  judgment  in 
said  District  Court  on  the  26th  day  of  May,  1893 ;  that  it  was  a  valid,  sub- 
sisting and  unsatisfied  judgment,  and  that  said  Stith  was  the  owner  of 
said  second  note  sued  on  and  also  of  the  third  note  that  was  not  then 
due  and  was  still  outstanding  and  unsatisfied,  and  said  petition  which 
was  on  file  among  the  papers  in  the  case  upon  which  judgment  was  ren- 
dered, also  specifying  the  validity  of  Stith's  judgment  in  No.  836,  and 
order  of  sale  prepared  by  defendant  J.  H.  McLean,  attorney  for  said  Iron 
City  National  Bank — in  no  wise  contained  any  allegation  or  statement  of 
any  fact  that  would  show  any  right  of  title  or  interest  whatever  in  either 
said  bank  or  Mrs.  S.  E.  Maffet  to  any  portion  of  said  note  sued  on, 
I  find  on  the  other  hand  that  the  petition  and  judgment  both  positively 
and  clearly  assert  the  sole  title  to  be  in  plaintiff.  Knight  Stith.  I  find 
that  said  Iron  City  National  Bank  then  sold  the  land  tn  question  to 
the  defendant  J.  II.  McLean  by  deed  dated  11th  day  of  October,  1897, 
for  which  defendant  exchanged  to  said  bank  other  lands  valued  at  $500, 
and  that  defendant  has  been  in  possession  of  said  lands  under  his  deed 
duly  recorded  and  paying  all  taxes  thereon  due  ever  since  said  date, 
having  the  same  enclosed  by  wire  fence.  I  find  that  prior  to  defend- 
ant McLean's  purchase  of  the  land  from  said  bank  he  sent  one  Tom 
Moore  to  plaintiff  to  ask  him  where  said  third  note  was  which  was  out- 
standing against  the  land  and  that  said  Moore  told  defendant  Mclean 
that  plaintiff  Stith  said  the  bank  owned  everything. 

"I  find  that  said  Moore  did  go  to  plaintiff  at  the  request  of  defendant 
McLean  and  ask  plaintiff  where  said  third  vendor's  lien  note  was,  and 
plaintiff  replied  that  tlie  bank  owned  everything.  I  find  that  said  Moore 
was  a  successor  of  said  Iron  City  National  Bank.  I  find  that  at  the 
time  plaintiff  made  said  statement  to  said  Moore,  that  he  had  not 
recovered  from  his  unsound  condition  of  mind  and  that  he  was  not  men- 
tally capable  of  transacting  business  affairs  or  anything  else  with  any 
intelligence  whatever. 

"I  find  that  this  suit  was  instituted  on  the  5th  day  of  July,  1902, 
less  that  four  years  since  the  rendering  of  the  judgment  in  cause  No. 
901  on  the  docket  of  the  District  Court  of  Llano  County,  under  which 
judgment  the  defendant  J.  H.  McLean  claims  the  land  in  controversy, 
after  deducting  the  time  during  which  plaintiff  was  of  unsound  mind, 
to  wit,  from  April,  1893,  to  June  30,  1899.  I  find  that  after  deducting 
the  time  that  plaintiff  was  of  unsound  mind  that  the  defendant,  J.  H. 
McLean,  has  not  been  in  peaceable,  adverse  possession  of  the  land  in 
controversy  for  five  years  under  the  five  years  statute  of  limitation,  prior 
to  the  institution  of  this  suit.    That  he  went  into  possession  of  the  same 
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under  his  recorded  deed  on  October  11,  1897,  and  that  this  suit  was 
instituted  on  the  5th  day  of  July,  1902,  and  that  during  that  time  the 
plaintiff  was  of  unsound  mind  from  April,  1893,  until  the  30th  day  of 
June,  1899,  and  thereafter  was  of  unsound  mind  at  times  until  January, 
1902,  and  not  competent  to  transact  business. 

"I  find  that  Mrs.  S.  E.  Maffet  was  the  owner  of  the  $400  note  given 
by  plaintiff  to  her  and  as  collateral  thereto  he  had  delivered  the  second 
note  of  the  series  for  which  the  land  in  controversy  herein  was  sold — 
had  never  parted  with  the  title  to  the  same  and  at  the  time  of  this  trial 
she  has  surrendered  title  and  possession  of  said  second  note  to  this  plain- 
tiff, and  surrenders  all  claim  that  she  ever  had  thereto  and  also  sur- 
renders to  plaintiff  his  said  $400  note  given  by  him  to  said  Mrs.  S.  E. 
Maffet  for  said  amount,  acknowledging  payment  of  the  same  in  full  by 
plaintiff. 

"I  find  that  Mrs.  S.  E.  Maffet  was  never  paid  anything  by  said  Iron 
City  National  Bank,  that  said  bank  wilfully  and  fraudulently  secreted 
her  note  and  refused  to  surrender  it  to  her,  that  it  was  never  returned 
to  her  and  that  she  has  never  learned  nor  can  she  ascertain  what  has 
become  of  it,  except  that  said  bank  retained  possession  of  same  over  her 
protest  and  with  no  interest  in  it  whatever. 

"I  find  that  she  never  knew  of  said  suit  No.  901  being  instituted  until 
after  judgment  obtained  and  then  only  as  a  rumor,  and  that  the  land 
had  been  sold  without  her  knowledge  or  consent,  and  she  had  no  notice 
thereof. 

"I  find  that  the  plaintiff.  Knight  Stith,  never  knew  of  said  cause  No. 
901  being  on  the  docket  of  the  District  Court  of  Llano  County,  or  of 
judgment  rendered  therein,  or  of  sale  of  land  thereunder,  until  some 
time  in  the  year  1902,  when  he  had  partially  recovered  from  his  unsound 
condition  of  mind. 

"I  find  that  plaintiff.  Knight  Stith,  is  the  owner  of  all  the  notes 
given  for  the  purchase  money  of  said  land  in  controversy  herein  and 
that  he  is  the  owner  of  the  prior  judgment  in  cause  No.  836,  whicli  is 
a  valid,  subsisting  and  unsatisfied  judgment  and  that  he  now  owns  all 
of  said  notes  and  said  judgment  togetlier  with  the  vendor's  lien  existing 
against  said  land  to  secure  payment  of  same,  and  that  no  other  person 
owns  any  right,  title  or  interest  therein. 

"I  find  that  Ben  Collins  is  dead  and  that  he  has  left  surviving  him 
his  wife  Sarah  Collins  and  three  children,  Benton,  Francis  and  Richard 
Collins  his  only  heirs.  I  find  that  Ben  Collins  was  absent  from  the 
State  of  Texas  since  1893,  and  has  been  absent  ever  since  except  about 
one  year.'* 

From  the  foregoing  facts  I  deduce  tlie  following: 

"Conclusions  of  Law. — That  judgment  No.  836,  Knight  Stith  v.  Ben 
Collins  in  the  District  Court  of  Llano  County,  wherein  judgment  was 
rendered  foreclosing  the  lien  on  the  land  in  controversy  in  this  suit,  on 
the  26th  day  of  May,  1893,  should  be  revived  and  said  lien  established 
and  become  in  full  force  and  effect,  and  that  plaintiff  Knight  Stith 
be  entitled  to  a  judgment  so  declaring  and  decreeing  that  the  vendor^s 
lien  existing  to  secure  payment  of  said  first  note  be  foreclosed  and 
said  land  be  sold  under  order  of  sale  of  this  court  to  satisfy  said  judg- 
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inent,  protecting  therein  the  rights  given  by  vendor's  lien  on  said  land 
to  secure  payment  of  said  two  other  $2500  notes  owned  by  plaintiff. 

"That  the  judgment  in  cause  No.  S)01,  Knight  Stith  for  the  use  of 
the  Iron  City  National  Bank  and  Mrs.  S.  E.  Maffet  v.  Ben  Collins,  is 
absolutely  void,  plaintiff  being  of  unsound  mind  at  the  institution  of 
same,  and  said  bank  having  no  authority  to  bring  said  suit  and  having 
no  interest  in  the  subject  matter.  That  the  institution  of  said  suit  by 
said  bank  was  a  wilful  and  fraudulent  conversion  of  said  note  without 
the  consent  of  the  owner,  and  done  with  the  fraudulent  intent  to  convert 
and  apply  the  proceeds  thereof  to  its  own  use  and  benefit,  and  that 
neither  plaintiff  or  Mrs.  S.  E.  Maffet  were  parties  to  said  suit,  and  that 
said  judgment  obtained  thereby  is  void  and  can  convey  no  right  or  title 
whatever. 

"That  said  bank  having  no  interest,  directly  or  indirectly,  in  said 
note  for  any  purpose,  as  affirmatively  shown  by  the  judgment  and  peti- 
tion on  file  in  said  cause  No.  901,  the  sale  to  it  of  real  estate  is  abso- 
lutely void,  it  being  prohibited  from  purchasing  real  estate  in  the  trans- 
action of  its  business  affairs,  except  for  certain  purposes  enumerated 
by  law,  and  the  judgment  clearly  showing  that  no  such  purchase  was 
made  in  that  case. 

"That  the  judgment  in  said  cause  No.  901,  and  the  sale  made  there- 
under should  be  canceled  and  set  aside  as  a  cloud  upon  plaintiff's  title 
to  said  land  and  his  right  to  foreclose  his  said  lien  in  cause  No.  836,  as 
aforesaid. 

"That  defendant  McLean,  although  he  was  not  advised  as  to  the 
fraudulent  acts  and  conduct  of  said  Iron  City  National  Bank  in  fraudu- 
lently converting  plaintiff's  property  to  its  own  use  and  benefit,  was  in 
law  compelled  to  take  notice  of  the  judgment  in  cause  No.  901  when 
he,  as  attorney  for  said  bank,  prepared  the  order  of  sale  and  directed  the 
legal  steps  consummating  said  sale  to  said  bank  under  said  judgment. 
And  said  judgment  expressly  providing  for  the  protection  of  plaintiff's 
rights  in  a  prior  judgment  No.  836,  foreclosing  a  lien  on  the  same  land, 
and  for  the  protection  of  the  third  note  similarly  secured,  was  sufficient 
notice  to  defendant  of  plaintiff's  rights  therein  and  would  demand  of 
him  an  inspection  of  the  papers  in  said  cause  wherein  the  petition  dis- 
closed plaintiff's  sole  title  to  said  note  and  no  interest  to  the  same, 
whatever,  in  said  bank.  That  the  plaintiff  having  been  of  unsound  mind 
from  April,  1893,  until  June  30,  1899,  the  statutes  of  limitation  would 
not  run  against  him. 

"That  the  defendant  McLean  having  acted  as  attorney  for  said  bank 
in  its  attempted  purchase  of  plaintiff's  land  and  preparing  the  order 
of  sale  issued  therein,  in  law  was  put  upon  notice  of  plaintiff's  rights 
and  title  to  said  land  and  could  not  claim  to  be  an  innocent  purchaser 
for  value. 

"That  plaintiff  being  the  owner  and  holder  of  all  rights  under  said 
three  notes  given  for  the  purchase  money  of  said  land,  and  being  at  the 
time  of  this  trial  the  exclusive  owner  of  them  all,  is  entitled  to  elect  to 
have  his  vendor's  lien  foreclosed  to  secure  payment  of  his  original 
judgment  in  cause  No.  836,  and  at  the  same  time  let  the  judgment  of 
foreclosure  provide  that  order  of  sale  provide  that  proceeds  should  be 
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Crorated  to  the  payment  of  said  other  two  notes,  if  any  other  holder  there 
B,  the  third  note  having  been  lost  or  stolen  from  plaintiff. 
"That  defendant  is  entitled  to  judgment  against  all  of  the  defendants, 
foreclosing  his  lien  on  all  the  land  to  secure  payment  of  his  judgment  in 
cause  No.  836,  for  order  of  sale  to  satisfy  same,  and  for  judgment  can- 
celing and  setting  aside  all  proceedings  had  in  cause  No.  901  and  can- 
celing deed  by  the  Iron  City  National  Bank  to  the  defendant  J.  11. 
Mcljean  and  for  all  costs  of  suit. 

"That  should  it  be  held  that  said  judgment  in  cause  No.  901  afore- 
said is  only  voidable  and  not  absolutely  void,  then  that  it  was  obtained 
by  fraud  and  deception  and  the  illegal  acts  of  said  Iron  City  National 
Bank  with  intent  to  defraud  plaintiff  and  Mrs.  S.  E.  Maffet  out  of  their 
just  rights,  and  can  and  should  be  set  aside  for  such  fraud,  and  the 
suit  having  been  instituted  within  the  four  years,  after  deducting  the 
time  of  plaintiff's  unsound  condition  of  mind,  should  be  set  aside;  that 
the  defendant,  J.  H.  McLean,  though  having  no  notice  of  such  fraud 
on  the  part  of  the  bank,  directly  or  indirectly,  by  participation  therein, 
yet  the  law  would  impute  notice  to  him  by  reason  of  the  acts  and  steps 
he  took  in  the  procedure  in  said  cause  No,  901  as  the  attorney  for  said 
bauk,  and  said  judgment  being  voidable  only,  could  be  set  aside  as  to 
hun  as  well  as  to  said  bank.'* 

Opinion, — Before  reaching  the  principal  question  upon  which  we  dis- 
pose of  this  appeal,  we  desire  to  say  that,  in  some  respects,  the  petition 
ijipon  which  appellee  went  to  trial  is  not  altogether  definite,  but  there 
are  no  assignments  of  error  complaining  of  the  action  of  the  court  in 
overruling  appellant's  demurrers.  The  petition  in  the  main  states  a 
cause  of  action,  and  if  it  w^as  subject  to  objections,  they  must  be  con- 
sidered as  waived,  because  not  brought  forward  in  appellant's  brief. 

We  do  not  agree  with  appellant  that  the  averments  of  the  plaintiff's 
petition  on  the  question  of  insanity  can  only  be  considered  on  the  issue 
of  limitation.  The  averments  do  not  expressly  confine  the  insanity  to 
this  question,  and  it  is  broad  enough  to  permit  the  court  to  consider 
appellee's  insanity  for  all  purposes  for  which  this  question  could  be  con- 
sidered in  a  case  of  this  nature. 

We  also  notice  the  fact  that  the  question  suggested  by  the  evidence 
of  the  appellant  McLean,  that  when  he  purchased  from  the  bank  he 
relied  upon  the  statement  made  by  Stith  that  the  bank  owned  the 
Collins  notes,  is  not  presented  by  an  assignment  of  error.  In  other 
words,  appellant  does  not  claim  by  an  assignment  that  appellee  Stith 
would  be  estopped  to  assert  the  fact  that  the  bank  did  not  own  the  notes 
when  he,  McLean,  purchased.  As  to  this  question,  however,  the  court 
found  that  the  statement  so  made  by  Stith  was  at  a  time  when  he  was 
not  mentally  responsible. 

At  this  stage  we  will  dispose  of  the  questions  of  limitation  raised  by 
appellant.  The  remedy  here  invoked,  so  much  of  it  as  is  in  the  nature 
of  a  bill  of  review  to  set  aside  the  judgment,  as  w^ell  as  the  remedy  to 
set  aside  the  sales  made  to  the  bank  and  by  it  to  McLean,  is  only  barred 
within  four  years  (Stewart  v.  Bobbins,  27  Texas  Civ.  App.,  188;  Rose 
V.  Darby,  33  Texas  Civ.  App.,  341)  and  limitation  would  not  operate 
against  appellee,  a  lunatic,  until  his  sanity  was  restored.     Fleming  v. 
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Seeligson,  57  Texas,  532;  Brown  v.  Rentfro,  57  Texas,  333;  Denni  v. 
Elliott,  60  Texas,.  339. 

Tlie  findings  of  fact  of  the  trial  court  are,  in  the  main^  supported  by 
the  evidence,  but  in  order  to  afBrm  the  judgment  we  are  not  required 
tp  approve  the  findings  in  every  respect,  nor  is  it  required  that  we 
should  agree  to  the  legal  conclusion  reached  by  the  court  below  that 
the  judgment  rendered  in  cause  No.  901  was  void.  Nor  is  it  necessary 
in  reaching  a  conclusion  favorable  to  appellee,  that  we  should  base  our 
action  on  the  same  grounds  and  for  the  same  reasons  given  by  the  trial 
court.  But  tliere  are  three  facts  which  are  conclusively  and  definitely 
settled  by  the  findings  which  have  ample  support  in  the  evidence :  First. 
That  the  cause  of  action  in  No.  901  was  instituted  by  the  Iron  City 
National  Bank  without  the  knowledge  and  consent  of  appellee  Stith  and 
Mrs.  MaflFet;  and  that  the  Bank  had  no  interest  or  right  in  the  note 
sued  upon  in  that  case,  and  that  the  judgment  procured  in  that  case 
partially  in  favor  of  the  bank  was  a  fraud  upon  the  rights  of  appellee, 
and  was  therefore,  voidable.  Second.  That  the  bank  purchased  the  land 
in  question  at  sherifFs  sale  under  this  fraudulent  judgment  for  an  in- 
adequate consideration,  and  paid  nothing  in  discharge  of  the  judgment 
owned  by  Stith,  and  that  neither  Stith  nor  Mrs.  Maflet  received  any 
benefit  from  that  sale,  that  they  neither  had  any  knowledge  of  the  judg- 
ment or  sale  of  the  property  until  about  the  time  stated  by  the  court 
in  its  findings  of  fact.  Third.  That  appellee  Stith,  during  all  of  this 
time  and  at  the  time  of  the  sale  by  the  Bank  to  appellant  McLean,  and 
long  afterwards,  was  insane,  and  had  no  notice  or  knowledge  that  hia 
right  to  the  property  in  question  was  affected  by  a  judgment  or  sale 
made  under  it,  or  of  the  conveyance  by  the  bank  to  McLean. 

It  is  difficult  at  times  to  determine  just  when  lis  pendens  ceases,  as 
there  is  no  arbitrary  rule  by  which  this  fact  can  be  measured,  but  if 
under  the  peculiar  facts  of  this  case,  considering  the  insanity  of  Stith 
and  the  absence  of  notice  of  the  fraudulent  suit  and  judgment,  and 
the  fact  that  the  vice  in  the  judgment  could  not  have  been  reached  by 
appeal  or  writ  of  error,  and  the  inability  and  incapacity  of  Stith  to  act 
in  order  to  protect  his  rights  be  of  any  force  in  keeping  alive  the  con- 
troversy, tlien  as  authority  for  affirmance  of  judgment  against  McLean 
we  might  rest  upon  the  cases  of  Dcbell  v.  Foxworthv,  9  B.  Mon.,  2*38; 
Earle  v.  Couch,  3  Metcalf  (Ky.),  454-5;  McClarey  v.  Marshall's  Heirs, 
4  Dana,  96  (cited  with  approval  in  60  Texas,  564) ;  Benedict  v.  Auditor 
General,  104  Mich.,  271-2;  Cook  v.  French,  96  Mich.,  528,  530:  Smith 
V.  Bruns,  72  Miss.,  969;  Marks  v.  Cowles,  61  Ala.,  299;  Harle  v. 
Langdon's  Heirs,  60  Texas,  564;  Cordray  v.  Heuhaus,  61  S.  W.,  415 
(writ  of  error  refused) ;  Glaze  v.  Johnson,  65  S.  W.,  663,  and  Wicks 
v.  Odom,  74  Texas,  212,  although  McLean  may  have  for  value  purchased 
from  the  bank  without  notice  of  the  facts  which  would  have  authorized 
nppellee  to  set  aside  the  judgment  in  a  proceeding  for  that  purpose. 
These  cases  proceed  upon  the  principle  that  when  a  party  to  a  judgment 
purchases  at  a  sale  thereunder  at  a  time  when  the  judgment 
was  subject  to  reversal  or  review  by  a  proceeding  for  that  purpose,  his 
title  terminates  upon  the  destruction  of  the  judgment,  and  this  result 
can  not  be  affected  by  the  fact  that  a  sale  by  such  partv  had  been  made 
to  an  innocent  purchaser.    Judge  Freeman,  in  sec.  347  of  vol.  3,  (3d 
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ed.),  of  his  work  on  Executions,  upon  this  subject  says:  "But  surely, 
all  persons  are  chargeable  with  notice  of  the  law,  and  hence  of  the  times 
within  which  appeals  may  be  perfected  or  writs  of  error  prosecuted, 
and  that  the  title  held  by  the  plaintiff  is  subject  to  destruction  by  the 
reversal  of  the  judgment  upon  which  it  rests.  Public  policy  does  not 
require  that  third  persons  shall  purchase  this  title,  or  if  they  do  so, 
that  they  shall  acquire  it  free  from  the  risks  upon  which  he  held  it, 
and  we  believe  the  better  opinion  is  that  any  purchaser  from  the  plain- 
tiff necessarily  receives  the  title  subject  to  the  conditions  under  which 
it  was  held  by  him/* 

In  some  of  the  cases  cited  the  ruling  was  applied  to  sales  made  under 
judgments  which  on  appeal  or  error  were  reversed,  and  in  others  where 
the  judgment  was  vacated  by  a  proceeding  in  the  nature  of  a  bill  of 
review,  but  we  need  not  enter  upon  the  debatable  ground  whether  these 
cases  will  apply  to  the  facts  of  this  case,  or  to  the  remedy  which  the 
plaintiff  has  invoked  for  his  relief,  for  there  is  another  ground  upon 
which  the  judgment  may  be  affirmed,  and  one  which,  in  our  opinion, 
is  conclusive. 

The  trial  court  found  that  the  purchase  by  the  bank  at  the  sheriff's 
sale  was  based  upon  a  grossly  inadequate  consideration,  and  it  appears 
from  the  facts  that  neither  appellee  Stith  nor  Mrs.  Maffet  received  any 
of  the  proceeds  of  that  sale,  and  the  sheriff  who  made  the  sale,  in  effect, 
testified  that  no  money  was  received  by  him,  except  an  amount  sufficient  to 
cover  the  costs.  It  is  apparent  from  this  tliat  the  bank  reaped  whatever 
benefit  and  profit  resulted  from  the  sale  of  tlie  land.  The  trial  court  did 
not  expressly  find  that  the  bank  was  aware  of  the  insanity  of  Stith,  but  it 
is  clear  from  the  evidence  that  it  must  have  known  this  fact,  or  if  such 
was  not  the  case,  the  want  of  knowledge  was  not  essential  in  order  to 
set  aside  the  sale  upon  a  proper  suit  brought  for  that  purpose  by  appellee. 
As  to  this  question,  the  case  of  Houghton  &  Robinson  v.  Rice,  15  Texas 
Civ.  App.,  561,  is  decisive.  Same  case,  40  S.  W.,  349  and  1057.  A 
writ  of  error  was  refused  in  this  case.  A  discussion  of  the  grounds  or  a 
statement  of  reasons  why  the  appellee  would  be  entitled  to  set  aside 
the  sale  would  be  a  mere  repetition  of  what  we  said  in  the  case  referred 
to.  Therefore,  we  are  content  with  merely  a  reference  to  that  decision 
for  the  reasons  that  would  justify  setting  aside  the  sale  as  to  the  bank. 

This  being  true,  how  does  the  matter  stand  with  reference  to  the  right 
of  appellant  Mcljcan?  It  appears  from  his  own  evidence  that  at  the 
time  he  purchased  from  the  bank  he  owned  a  part  of  the  land  in  ques- 
tion and  was  familiar  with  its  condition  and  its  value.  He  does  not  dis- 
pute the  finding  of  fact  of  the  trial  court  to  the  effect  that  the  bank 
purchased  for  a  grossly  inadequate  consideration;  and  upon  this  sub- 
ject there  is  no  greater  disproportion  between  the  amount  bid  by  the 
bank  and  the  real  value  of  the  land  than  there  was  in  the  cases  of 
Johnson  v.  Crawl,  65  Texas,  573,  and  Kaufman  &  Runge  v.  Morriss, 
60  Texas,  121,  both  of  which  are  cited  in  Houghton  &  Robinson  v.  Rice, 
There  is  evidence  justifying  the  conclusion  that  while  he  was  not 
attorney  for  the  bank  in  cause  No.  901,  he  was  attorney  for  the  bank 
when  he  prepared  the  return  of  the  officer  on  the  order  of  sale.  There 
is  no  express  finding  of  the  trial  court  that  McLean  knew  at  the  time 
Vol.  L.  Civil— 22. 
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of  hiB  purchase  and  at  the  time  that  the  bank  purchased  that  appellee 
Stith  was  insane,  but  the  facts  in  the  record  could  justify  no  other 
conclusion  but  that  McLean  had  knowledge  or  notice  that  Stith's 
mind  was  aflfected.  They  lived  in  the  same  town  together,  and  it 
appears  were  well  acquainted  and  had  during  that  period,  business 
transactions;  and  Mcljcan  was  in  as  good  position  to  acquire  knowl- 
edge of  Stith's  insanity  as  any  of  the  witnesses  who,  'without  contra- 
diction, have  testified  to  that  fact.  There  is  no  dispute  upon  the 
question  of  insanity,  and  there  can  be  no  question,  in  our  opinion, 
but  that  Mcljcan  must  have  known  that  fact.  In  other  words,  what 
we  have  said  in  the  case  of  Houghton  &  Robinson  v.  Rice  upon  this 
subject  is  applicable  here  in  discussing  the  phase  of  the  case  that  affects 
McLean's  rights. 

We  can  assume  for  the  purpose  of  disposing  of  this  case  that  McLean 
had  no  notice  or  knowleage  whatever  of  any  fraud  practiced  by  the 
bank  in  obtaining  its  judgment,  but  he  must  have  known  at  the  time 
that  he  purchased  that  the  circumstances  under  which  the  bank  pur- 
chased, coupled  with  the  gross  inadequacy  and  the  insanity,  would 
entitle  the  appellee  to  set  aside  the  sale  made  to  the  bank.  If  he 
knew  of  the  facts  and  circumstances  that  would  justify  the  assertion 
of  this  right,  he  would  take  his  title  subject  to  the  action  that  might 
be  instituted  by  the  appellee  to  avoid  this  sale.  In  others  words,  under 
the  facts  of  this  case  he  occupies  no  better  attitude  than  did  the  bank, 
so  far  as  affects  the  right  of  appellee  to  have  the  sale  set  aside. 

Under  the  ruling  announced  in  Houghton  &  Robinson  v.  Rice  and 
Williams  v.  Sapieha,  94  Texas,  433,  there  is  nothing  in  the  facts  of 
this  case  that  would  require  appellee  to  refund  any  of  the  purchase 
price  of  the  land  paid,  either  by  the  bank  or  McLean.  The  appellee 
in  neither  instance  received  any  of  the  proceeds  or  any  benefit  from 
those  sales. 

This  ruling  having  eliminated  McLean's  supposed  title,  and  there 
being  no  appeal  by  any  of  the  other  parties  to  the  judgment,  we  find 
no  error  in  the  judgment  of  the  trial  court,  and  it  should  be  in  all 
things  affirmed, — that  is,  vacating  and  setting  aside  the  judgment 
rendered  in  cause  No.  901,  and  reviving  the  old  judgment  formerly 
obtained  by  Stith,  and  in  setting  aside  the  sale  made  to  the  bank  and 
by  the  bank  to  McLean. 

Judgment  Affirmed, 

OPINION   ON  REHEABINO. 
Delivered  June   17,   1908. 

« 

1.  Lis  pendens  does  not  necessarily  terminate  upon  rendition  of 
judgment,  but  may  continue  for  a  reasonable  time  thereafter  to  per- 
fect appeal  or  remedy  to  set  it  aside;  and  this,  as  to  time,  must 
depend  upon  the  facts  of  the  particular  case.  2  Pom.  Eq.  (2d.  ed.), 
sees.  634  to  641 ;  21  Am.  &  Eng.  Encyc.  L.,  2d  ed.,  618,  619  and  note  3. 

2.  As  additional  authorities  on  the  question  that  the  four  years 
statute  of  limitation  applies,  we  cite  Cetti  v.  Dunman,  64  S.  W.,  789, 
writ  of  error  refused;  McCampbell  v.  Durst,  40  S.  W.,  317;  San 
Antonio  National  Bank  v.  McLane,  96  Texas,  48.    When  an  action  is 
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instituted  to  set  aside  a  sale  within  the  period  prescribed  by  law, 
laches  has  no  application;  and  if,  in  the  face  of  such  a  statute,  any 
effect  can  be  given  to  a  rule  that  requires  such  suits  to  be  instituted 
within  a  reasonable  time  after  sale,  or  the  time  that  the  same  could 
have  been  discovered  or  was  discovered,  such  time  should,  by  analogy, 
be  held  to  the  period  prescribed  by  the  statute.  Garvin  v.  Hall,  83 
Texas,  295;  Storer  v.  Lane,  1  Texas  Civ.  App.,  257.  In  New  York 
&  Texas  Land  Co.  v.  Hyland,  8  Texas  Civ.  App.,  616,  this  court  in 
effect,  said,  that  if  the  law  prescribes  a  period  of  limitation  in  which 
an  action  may  be  brought,  the  statute  will  govern,  and  laches  and 
stale  demand  will  not  apply,  and  for  this  ruling  cites  cases  mentioned 
in  the  opinion.  A  writ  of  error  was  refused.  If  the  statute  has  pre- 
scribed a  period  of  limitation  in  which  a  party  is  entitled  to  sue  to 
set  aside  a  judgment  or  sale  under  it,  we  fail  to  appreciate  the  reason 
for  a  rule  that  will  abrogate  or  control  such  statute  by  shortening 
the  time  for  suit,  on  the  ground  that  the  plaintiff  did  not  act  within 
a  reasonable  time. 

3.  A  prayer  for  general  and  special  relief  will  authorize  a  judg- 
ment setting  aside  a  sale.    Garvin  v.  Hall,  83  Texas,  301. 

4.  A  purchaser  who  has  notice  of  a  fact  that  will  avoid  the  title 
of  his  grantor  accepts  the  risk  of  having  his  title  defeated.  Milby 
V.  Eegan,  16  Texas  Civ.  App.,  355;  Snow  v.  Hawpe,  22  Texas,  171; 
Ayres  v.  Duprey,  27  Texas,  603;  Marks  v.  Cowles,  61  Ala.,  305. 

5.  When  an  execution  sale  is  attacked  it  is  not  necessary  to  show 
affirmatively  that  the  ground  relied  upon  to  avoid  it  in  connection  with 
inadequacy  of  price  occasioned  such  inadequacy,  the  natural  connection 
can  be  presumed.    Weaver  v.  Nugent,  72  Texas,  279. 

6.  The  mental  capacity  or  incapacity  of  Stith  was  not  an  issue 
settled  by  the  fraudulent  judgment  obtained  by  the  bank,  but  was  a 
fact  that  existed  at  the  time  of  the  sheriff's  sale;  and  as  it  was  gen- 
erally known  that  he  was  mentally  incapacitated,  that  fact  could  and 
should  be  considered  as  deterring  bidders,  and  as  causing,  to  some 
extent,  the  gross  inadequacy  of  price  for  which  the  land  was  sold. 
Crosby  v.  Bannowsky,  95  Texas,  449. 

7.  Searcy  v.  Hunter,  81  Texas,  647,  holds  that  the  right  of  a 
minor  to  disaffirm  or  set  aside  a  sale  made  by  him  when  a  minor,  can 
not  be  defeated  on  the  ground  that  his  vendee  has  sold  for  a  valuable 
consideration  the  property  to  an  innocent  purchaser.  Query:  Why 
should  not  the  same  rule  apply  when  a  conveyance  executed  by  an 
insane  person  is  sought  to  be  set  aside? 

8.  We  repeat  that  the  principle  decided  in  Houghton  &  Robinson 
V.  Rice,  15  Texas  Civ.  App.,  562  to  569,  and  the  reasons  there  stated 
are  peculiarly  applicable  to  this  case.  Bice  was  insane  and  his  prop- 
erty was  sold  under  execution  for  an  inadequate  consideration,  without 
substantial  benefit  to  him,  at  a  time  when  he  had  no  representative 
present  to  protect  his  interests.  The  principle  decided  was  that  as 
the  sale  was  essentially  unfair  to  him,  and  he  being  a  lunatic,  that  was 
sufficient  ground  for  setting  it  aside. 

In  this  case  the  sale  to  the  bank,  under  the  facts  as  found  bv  the 
tnal  court  and  stated  by  this  court,  was  for  a  grossly  inadequate  con- 
sideration, and  from  which  Stith  received  no  benefit.    Therefore,  it  was 
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as  to  him,  essentially  unfair;  wliicli  fact,  coupled  with  his  insanity, 
would  be  sufficient  ground  upon  wliich  to  base  a  suit  for  setting  aside 
such  sale.  Mcl^ean,  when  he  purchased  from  the  bank,  must  hare 
known  of  the  existence  of  the  facts  that  would  authorize  Stith,  as 
against  the  bank,  to  set  tlie  sale  aside.  JTe  was  familiar  with  the 
land  and  its  value,  and  knew  that  the  bank  had  purchased  it  for  a 
grossly  inadequate  consideration;  and  if,  under  such  a  state  of  facts, 
the  absence  of  knowledge  of  the  insanity  of  the  party  whose  land  is 
sold,  could  in  any  case  operate  as  a  defense  to  a  purchaser  from  the 
one  who  purchased  at  execution  sale,  such  a  rule  should  not  apply 
in  this  instance,  because  there  could  be  no  question  but  that  Mcljean 
knew  of  the  mental  incapacity  of  Stith.  He  and  McT^ean  were  at- 
torneys living  in  the  town  of  Llano  and  were  well  acquainted,  and  dur- 
ing the  period  of  insanity  had  business  transactions  together;  and  the 
insanity  was  so  well  known  in  the  community  that  it  is  unreasonable 
to  suppose  that  McLean  did  not  know  or  hear  of  it.  The  town  of 
Llano  where  they  resided  is  a  comparatively  small  place,  and  it  is  not 
likely  that  one  of  the  attorneys  there  located  who  had  become  insane 
could  conceal  that  fact  from  his  brother  attorneys,  and  that  they 
would  not  become  aware  of  his  condition.  Houghton  &  Eobinson, 
V.  Rice,  supra. 

The  insanity  of  Stith  was  an  important  issue  in  the  trial  of  the 
case,  and  McLean  testified  in  person  at  the  trial,  and  whilst  he  had 
the  opportunity  to  do  so,  he  did  not  deny  the  fact  that  he  possessed 
knowledge  of  tlie  mental  condition  of  Stith.  His  testimony  shows 
tliat  he  was  well  acquainted  with  Stith  during  that  time,  or  part  of 
it,  at  least,  and  he  says:  "At  that  time  I  knew  Mr.  Stith  had  been 
complaining,  but  at  that  time  he  was  very  spriglitly,  so  far  as  I  could 
see.^^  This  could  be  taken  as  an  admission  that  he  knew  of  StitVs 
condition,  and  also  as  an  expression  of  his  opinion  that  at  the  time 
preceding  his  purchase  from  the  bank  Stith  appeared  to  be  sprightly, 
without  going  furtlier  than  this  admission,  it  is  sufficient  to  fix  upon 
McLean  a  knowledge  of  the  condition  of  Stith ;  and,  when  we  consider 
the  testimony  of  other  witnesses,  that  condition  is  shown  to  be  one 
wanting  in  mental  capacity. 

Motion  overruled. 
Writ  of  error  refused. 


Alice  Lomax  et  al.  v.  Melissa  T.  Comstock. 

Decided  April  22,   1908. 

1. — Onardian  and  Ward — Sale  by  Onardian — ^Probate  Proceedings— BeYlsion. 

The  proceed! njrs  of  a  Probate  Court  should  not  be  lightly  set  aside.  The 
orders  in  such  proceeding  are  adjudications,  and  sales  by  a"  guardian,  under 
direction  of  the  court,  should  not  be  set  aside  for  irregularities  or  errors  in  the 
proceedings,  unless  it  appears  that  some  injury  or  injustice  has  been  done  the 
estate  thereby.  The  fact  that  full  value  is  received  for  property  of  a  ward, 
sold  by  a  guardian,  will  overcome  many  irregularities  in  the  sale. 

2. — ^Same. 

Where  it  appeared  from  an  application  by  a  guardian,  for  the  sale  of  land 
belonging  to  the  estate  of  his  ward,  that  the  estate  was  indebted,  and  that  be 
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had  no  funds,  or  not  a  sufficient  amount  of  funds,  to  pay  the  indebtedness,  and 
the  order  of  the  court  granting  the  application  recited  that  a  necessity  existed 
for  tlie  sale  of  the  property  to  prevent  it  being  sold  for  taxes,  and  for  the  pur- 
pose of  paying  off  claims  against  the  estate,  the  sale  was  valid,  notwithstanding 
the  fact  that  only  fifteen  days  elapsed  between  the  posting  of  the  notice  of  the 
application  for  sale  and  the  return  and  filing  thereof,  and  there  was  a  slight 
mistake  in  the  name  of  the  estate  in  the  application  as  posted. 

3.— Same— Duty  of  Purchaser. 

A  purchaser  at  a  guardian's  sale  is  required  to  look  only  to  the  applica- 
tion for  sale,  and  its  exhibits,  and  to  the  order  of  sale. 

4.— Same — Sale  of  Here  Property  than  Hecessary — Discretion  of  Court. 

Where  the  land  sought  to  be  sold  by  a  guardian  consists  of  one  parcel,  the 
propriety  or  possibility  of  selling  a  part,  instead  of  the  whole,  is  a  matter  for 
the  county  judge  to  determine,  and  a  purchaser  at  the  sale  cannot  be  affected 
by  his  decision,  if  erroneous. 

5.— Same — ^Sale  of  Improved  Land — Terms. 

Although  the  statute  requires  that,  in  the  sale  of  improved  land  belonging 
to  the  estate  of  a  ward,  one-third  of  the  purciiase  money  must  be  paid  in  cash, 
a  sale  of  such  land  by  a  guardian  for  one-fifth  cash,  and  the  balance  in  equal 
payments,  will  not  vitiate  the  sale  or.  the  confirmation  thereof  by  the  Probate 
court  when  it  appears  that  no  injury  resulted  to  the  estate  therefrom. 

6.— Homestead — ^Divorced  Woman. 

A  divorced  woman,  without  children,  is  not  entitled  to  the  homestead  ex- 
emption. 

7.-^uardian'g  Sale— Previous  Agreement  with  Purchaser. 

A  previous  agreement  between  a  guardian  and  a  prospective  purchaser  of 
the  ward's  land,  as  to  the  price  and  terms  of  sale,  will  not  vitiate  a  sale  in  ac- 
cordance with  the  terms  agreed  upon,  provided  the  property  sold  for  its  full 
value  and  no  harm  resulted  to  the  estate  of  the  wara,  but  this  fact  should  be 
made  to  appear  affirmatively. 

8.— Evidence — Judgment — ^Reasons  for. 

The  reasons  of  a  probate  judge  for  entering  an  order  for  the  sale  of  land 
belonging  to  the  estate  of  a  ward  are  not  competent  evidence  in  a  certiorari 
proceeding  to  set  aside  the  order. 

9.— Estates — Sale  of  Land — Improvements  in  Good  Faith. 

Where  a  purchaser  of  land,  in  good  faith,  at  a  guardian's  sale,  improves 
the  same,  he  is  entitled  to  compensation  for  his  improvements  in  the  event 
the  sale  is  set  aside  for  irregularities. 

Appeal  from  the  4lBt  Judicial  District,  El  Paso  County.  Tried 
below  before  Hon.  J.  R.  Harper,  Judge  of  the  31th  Judicial  District. 

Joseph  M.  Nealon,  J.  M,  Dean  and  Thomas  M.  and  Cyrus  H,  Jones, 
for  appellants. — This  entire  proceeding  was  void  because  it  was  a 
petition  for  certiorari  and  was  addressed  to  Judge  J.  M.  Goggin,  a 
stockholder  in  the  Rio  Grande  Valley  Bank  &  Trust  Company,  one  of 
the  parties  defendant.  The  order  for  the  writ  of  certiorari  which  was 
issued  by  Judge  Goggin  being  at  the  foundation  of  the  proceeding  and 
being  void,  the  entire  proceeding  must  fall.  Collingsworth  v.  Myers, 
35  S.  W.,  415;  Williams  v.  City  National  Bank,  etc.,  27  S.  W.,  148; 
Felder  v.  Gilder,  1  Texas  App.  Civ.,  599;  Burks  v.  Bennett,  62  Texas, 
280;  Gaines  v.  Barr,  60  Texas,  676;  Baldwin  v.   McMillan,  1  App. 
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C.  C,  615;  Ca^ey  v.  Kinsey,  5  Texas  Civ.  App.,  3;  1  Sayles  Practice, 
62;  Chambers  v.  Hodges,  23  Texas,  112;  Hall  v.  Jankofsky,  9  Texas 
Civ.  App.,  504;  Jouett  v.  Gunn,  13  Texas  Civ.  App.,  84. 

Appellee  having  alleged  that  no  necessity  existed  for  the  sale  and 
appellants  having  alleged  to  the  contrary,  and  appellee  having  intro- 
duced in'  evidence  the  claim  docket  in  the  effort  to  prove  that  only 
one  claim  had  been  filed,  and  the  sale  having  been  attacked  and  the 
pleadings  of  appellee  alleging  by  innuendo  if  not  directly  that  the 
guardian  and  appellants  acted  fraudulently  in  procuring  the  order 
of  sale,  it  was  competent  to  prove  by  the  county  judge  the  conditions 
that  made  the  sale  necessary,  inasmuch  as  in  considering  the  appli- 
cation to  sell  he  was  not  confined  to  the  reasons  alleged  in  said  appli- 
cation. Weems  v.  Masterson,  80  Texas,  45;  Lynch  v.  Baxter,  4  Texas, 
431;  Poor  v.  Boyce,  12  Texas,  443;  Gillenwaters  v.  Scott,  62  Texas, 
672;  Kleinecke  v.  Woodward,  42  Texas,  312  ;Alexander  v.  Maverick, 
18  Texas,  196;  Guilford  v.  Love,  49  Texas,  715. 

The  question  of  the  divisibility  of  the  property  was  one  of  fact,  and 
its  determination  rested  in  the  judgment  and  discretion  of  the  judge  of 
the  County  Court,  and  it  not  being  charged  that  he  acted  corruptly  or 
abused  his  discretion,  his  decision  of  the  question  must  be  considered 
as  final.  Carroll  v.  Booth,  2  Posey  U.  C,  326;  Clopper  v.  Hutcheson, 
16  Texas  Civ.  App.,  157. 

The  proceedings  being  regular,  the  judgment  of  the  County  Court 
was  conclusive  upon  the  questions  of  fact  about  which  the  evidence  was 
conflicting,  to  wit:  The  issue  as  to  whether  the  notices  in  probate 
of  application  were  posted  20  days,  the  insufficiency  and  unmarket- 
ahility  of  the  personal  property,  the  question  as  to  whether  the  prop- 
erty was  improved  or  unimproved,  the  possibility  of  selling  a  portion 
of  the  property,  the  necessity  that  existed  for  the  sale,  the  fairness  of 
the '  sale,  the  adequacy  of  price  paid  and  the  question  as  to  whether 
or  not  the  property  was  a  homestead.  Guilford  v.  Love,  49  Texas,  715; 
Alexander  v.  Maverick,  18  Texas,  196;  Carroll  v.  Booth,  2  Posey  U. 
C,  326;  Clopper  v.  Hutcheson,  16  Texas  Civ.  App.,  157;  Kendrick 
V.  Wheeler,  85  Texas,  247. 

The  application  was  sufficient,  for  in  the  exhibit,  which  must  be 
considered  a  part  of  the.  application,  were  enumerated  debts  to  the 
amount  of  more  than  $500,  but  had  it  been  defective,  a  defective  appli- 
cation would  have  been  sufficient  to  give  the  court  jurisdiction  and 
make  the  sale  valid.  Taffinder  v.  Merrell,  95  Texas,  95;  Weems  v. 
Masterson,  80  Texas,  45. 

Patterson,  Buckler  &  Woodson,  for  appellee. 

JAMES,  Chief  Justice. — Mrs.  Melissa  T.  Comstock  filed  her  peti- 
tion with  the  District  Judge  for,  and  obtained,  a  writ  of  certiorari  to 
reverse  and  annul  a  certain  order  of  the  County  Court,  directing  the 
sale  by  the  guardian  of  plaintiff  of  certain  real  estate,  and  an  order 
of  confirmation  of  the  sale,  and  to  cancel  and  annul  the  guardian's 
deed  of  the  property,  to  which  said  orders  relate,  to  Mrs.  Alice  M. 
Lomax,  the  appellant,  and  to  require  the  defendant,  the  Rio  Grande 
Valley  Bank  &  Trust  Company,  in  whose  hands  were  the  five  pur- 
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chase  money  notes^  to  surrender  same  to  Mrs.  Lomax  and  her  husband, 
and  to  require  Mrs.  Lomax  and  her  husband  to  accept  from  plaintiff 
the  cash  payment  of  $947  which  she  paid  to  the  guardian  in  the  sale, 
and  to  require  the  Bio  Grande  Valley  Bank  &  Trust  Company  to  pay 
over  the  sum  of  $151.83  in  its  hands  upon  said  amount,  and  to  require 
Mrs.  Lomax  and  her  husband  to  account  for  the  use  of  the  real  estate 
since  November  13,  1905,  and  the  rents  and  revenues  of  the  same. 

The  petition  is  exceedingly  lengthy.  It  appears  therefrom  that 
Mrs.  Comstock  had  been  adjudged  insane,  and  on  May  4,  1903,  Joe 
Dunne  become  the  guardian  of  her  estate;  that  on  September  27, 
1905,  he  filed  an  application  for  an  order  of  sale  of  the  property  in 
question  comprising  about  12  acres  of  land  situated  on  the  left  hand 
side  of  the  county  road  and  between  the  county  road  and  the  G.,  H. 
&  S.  A.  Bailroad  about  two  and  one-half  miles  from  the  city  of  El  Paso 
in  El  Paso  County,  Texas,  known  as  the  Comstock  place.  That  on 
September  27,  1905,  notice  of  the  application  was  issued  by  the  clerk 
requiring  the  posting  thereof  for  twenty  days,  which  notice  was  re- 
turned and  filed  on  October  13,  1905,  with  the  return  of  the  sheriff 
thereon  showing  posting  thereof  on  September  28,  1905,  which  was 
only  fifteen  days  after  the  posting.  That  on  November  6,  1905,  the 
court  made  an  order  of  sale  of  said  property,  and  the  next  day,  Novem- 
ber 7,  the  guardian  filed  a  report  of  sale  in  which  was  stated  that  he 
had  sold  same  to  Mrs.  Alice  M.  Lomax,  at  private  sale,  for  $4735.08 ; 
one-fifth  in  cash  and  balance  in  equal  notes,  and  that  the  purchaser 
had  complied  with  the  terms  of  the  sale.  That  on  November  13,  the 
sale  was  confirmed,  and  on  same  day  the  guardian  executed  a  deed 
to  Mrs.  Lomax,  she  complying  with  the  terms  of  the  sale.  That  on 
January  10,  1906,  Joe  Dunne  was  removed  as  guardian  and  the  Eio 
Grande  Valley  Bank  &  Trust  Co.  was  appointed  to  succeed  him,  and 
that  the  latter  received  in  cash  from  Dunne  $437.27  and  also  said 
five  notes,  and  that  said  company  as  such  guardian  has  now  said  notes 
and  a  balance  of  $151.83  in  cash  of  said  money  received  from  Dunne. 
That  on  May  16,  1906,  the  County  Court  entered  an  order  reciting 
that  plaintiff  had  become  restored  to  her  right  mind. 

The  petition  asks  that  the  probate  proceedings  in  regard  to  this  sale 
to  Mrs.  Lomax  be  revised,  and  the  sale  annulled  upon  the  following 
grounds : 

1st.  That  no  suflBcient  reason  for  selling  the  property  was  given  in 
the  application. 

2d.  No  showing  was  made,  in  connection  with  the  application,  of 
the  condition  of  the  estate. 

3d.     No  necessity  existed  for  the  sale. 

4th.  The  sale  of  one  acre  of  the  land  would  have  been  sufficient, 
if  necessity  for  any  sale  existed. 

6th.  Only  15  days  elapsed  between  the  posting  of  the  notice  of  the 
application  for  sale  and  the  return  and  filing  thereof. 

6th.  The  property  was  improved  property  and  was  not  sold  upon 
the  terms  required  by  statute  for  the  sale  of  such  property. 

7th.  The  notice  of  application  for  sale  was  addressed  to  all  per- 
sons interested  in  the  estate  of  Mrs.  M.  T.  Comstock,  whereas  the 
guardianship  was  upon  the  estate  of  Melissa  Comstock  and  title  to  6-7  of 
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the  property  stood  in  the  name  of  Melissa  Comstock  and  1-?  in  the 
name  of  M.  T.  Comstock. 

8th.    The  property  was  the  homestead  of  plaintiff. 

9th.    The  price  at  which  the  property  was  sold  was  inadequate. 

Another  ground  was  that  the  guardian  fraudulently  made  no  effort 
to  sell  the  property  in  open  market  for  its  reasonable  value,  but  reck- 
lessly and  in  disregard  of  the  interest  of  petitioner,  who  was  then 
his  ward,  sold  the  property  to  Mrs.  Liomax  in  pursuance  of  a  previous 
agreement  between  himself  and  John  Lomax  acting  for  his  wife,  Mrs. 
Alice  M.  Lomaz.  That  Mrs.  Alice  Lomax,  acting  through  her  husband, 
John  Lomax,  was  a  party  to  the  procuring  of  the  order  authorizing 
the  sale  for  $400  an  acre,  and  said  application  was  filed  and  said 
order  was  procured  by  the  guardian  at  the  instigation  of  and  under 
the  contract  with  said  John  Lomax  and  Mrs.  Alice  M.  Lomax,  and 
the  order  confirming  the  sale  was  obtained  at  their  instigation  and 
request. 

The  court  directed  the  jury  to  find  against  the  validity  of  the  sale. 

In  regard  to  the  last  of  the  above  grounds,  the  undisputed  testi- 
mony shows  that  in  September  an  oral  arrangement  was  entered  into 
between  Mrs.  Lomax  and  her  husband  with  Dunne,  the  guardian,  to 
take  the  property  at  $400  an  acre,  one-fifth  cash  and  the  balance  in 
notes,  substantially  as  the  sale  was  afterwards  carried  out  through 
the  orders  of  the  court;  and  that  $100  earnest  money  was  paid  to 
Dunne  on  this  understanding.  The  order  of  sale  entered  on  Novem- 
ber 6,  1905,  provided  that  the  properly  should  be  sold  at  the  rate  of 
$400  per  acre  and  for  not  less  than  one-fifth  in  cash.  The  report 
of  the  sale  to  Mrs.  Lomax  was  filed  next  day  and  was  confirmed  on 
the  13th. 

Before  discussing  the  sufficiency  of  the  several  grounds  alleged  for 
the  revision  and  correction  of  the  orders  relating  to  this  sale,  we  shall 
state  that  there  was  testimony  showing  that  the  property  brought 
its  full  value  at  this  sale,  as  conditions  then  existed.  Unless,  there- 
fore, tliere  was  some  fact  established  by  undisputed  proof  which  would 
require  the  sale  to  be  annulled  as  a  matter  of  law,  and  which  would 
not  be  rendered  immaterial  by  proof  of  full  value  received  from  the 
sale,  the  court  erred  in  withdrawing  the  case  from  the  jury. 

The  proceedings  of  the  County  Court  in  probate  matters  are  not 
to  be  lightly  treated  and  set  aside,  otherwise  confidence  in  such  pro- 
ceedings would  not  exist.  The  orders  of  that  court  are  adjudications, 
and  for  errors  or  irregularities  in  the  proceedings  probate  sales  should 
not  be  set  aside  through  a  certiorari,  unless  it  appears  that  some 
injury  or  injustice  has  been  done  the  estate  thereby.  The  fact^  if  it 
be  a  fact,  that  full  value  of  the  property  was  obtained  by  the  sale  in 
question,  would  overcome  a  number,  if  not  all,  of  the  irregularities 
and  errors  alleged  in  this  petition.  Kendrick  v.  Wheeler,  85  Texas, 
253;  Fitzwilliams  v.  Davie,  18  Texas  Civ.  App.,  85. 

The  case  before  us  presents  one  of  a  sale  of  property  to  a  third 
person,  where  the  purchaser  is  required  to  look  only  to  the  application 
for  sale  and  its  exhibits,  and  to  the  order  of  sale.  McNally  v.  Haynes, 
59  Texas,  583.  If  no  necessity  for  the  sale  is  exhibited  by  the  applica- 
tion and  order  of  sale,  it  would  seem  that  he  would  be  affected  by  ii 
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This  matter  invohes  the  firsts  second  and  third  of  the  above  enumerated 
grounds.  The  application  filed  September  27,  1903,  includes  the  state- 
ment that  taxes  for  past  year  are  due  and  unpaid.  The  application 
refers  to  an  exhibit  presented  therewith,  under  oath,  as  showing  fully 
the  condition  of  the  estate,  which  discloses  a  judgment  against  the 
estate  of  $393,  taxes  $116.23,  also  expenses  due  as  attorney's  fees, 
the  amount  of  which  the  guardian  was  unable  at  that  time  to  give, 
and  that  there  were  no  cash  funds,  and  had  been  none  in  his  hands 
since  his  appointment.  By  a  supplemental  exhibit  filed  November  6, 
1905,  (the  day  the  order  of  sale  was  made)  tlie  guardian  stated  that 
he  has  now  on  hand  $200  in  cash.  The  order  of  sale  recited  that  a 
necessity  existed  for  the  sale  of  this  property,  among  other  purposes,  to 
prevent  it  being  sold  for  taxes  and  for  the  purpose  of  paying  off  claims 
against  the  estate.  The  application  was  accompanied  by  an  exhibit 
showing  the  condition  of  the  estate  and,  by  a  further  exhibit  in  connec- 
tion with  it,  disclosed  the  existence  of  debts  and  a  necessity  for  the 
sale.  And  if  we  look  beyond  the  application  and  the  order  of  sale, 
the  testimony  introduced  did  not  negative  the  existence  of  a  necessity 
of  a  sale  of  this  property  to  pay  debts,  as  matters  stood  at  that  time, 
but  indicated  the  contrary. 

The  fourth  of  the  above  grounds  affords  no  reason  for  setting  the 
sale  aside.  This  was  one  parcel  of  property  and  the  propriety  or  pos- 
sibility of  dividing  it  and  selling  a  part  of  it  instead  of  the  whole, 
was  a  question  properly  before  the  County  Judge  for  his  decision,  and 
we  do  not  think  the  purchaser  under  the  order  of  sale  ought  to  be 
affected  by  such  a  matter. 
There  is  no  force  in  the  fifth  and  seventh  of  the  objections. 
The  sixth  is  that  this  was  improved  property,  and  in  sales  of  im- 
proved property  the  statute  requires  when  the  sale  is  made  on  credit 
that  one-third  of  the  appraised  value  be  paid  in  cash.  This  war. 
not  done  in  this  instance.  We  would  be  inclined  to  hold,  from  the 
testimony,  that  this  was  improved  property  in  the  sense  of  the  statute, 
even  in  the  dilapidated  condition  the  improvements  were  in,  but  with- 
out deciding  .this  to  be  so,  we  may  assume  the  fact.  The  evident  pur- 
pose of  the  statute  in  requiring  a  larger  cash  payment  when  improved 
property  is  sold  on  time,  is  to  better  secure  the  deferred  payments  by 
reducing  the  amount  thereof.  What  improvements  might  be  upon 
the  property  pass  into  tli^  hands  of  the  purchaser  and  in  time  are 
subject  to  loss  or  deterioration  and  thus  the  security  impaired.  This 
matter  is  as  important  to  the  estate  as  the  obtaining  of  a  fair  price, 
but  like  many  irregularities  or  errors  in  probate  sales,  it  would  not 
be  cause  for  setting  aside  the  sale,  if  it  should  clearly  appear  tliat  no 
injury  has  resulted  to  the  estate  therefrom.  The  undisputed  evidonce 
shows  that  since  the  sale  the  property  has  increased  greatly,  probably 
doubled,  in  value,  and  besides,  the  wasted  improvements  have  been 
restored  and  enlarged  at  a  considerable  cost  by  the  purchaser,  and  the 
notes  given  for  the  deferred  payments  are  beyond  question  as  safely 
secured  as  if  the  statute  had  been  observed.  For  this  reason  we  think 
the  matter  complained  of  constitutes  no  just  ground  for  setting  the 
sale  aside. 
It  is  further  insisted  that  the  property  was  Mrs.  Comstock's  home- 
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stead  and  was  exempt  from  forced  sale.  It  appears  she  was  never 
married  except  to  Mr.  Comstock,  had  never  had  children  and  was 
divorced  from  lier  husband  in  1002,  and  after  the  divorce  her  family 
consisted  of  herself.  The  case  of  Bahn  v.  Starcke,  89  Texas,  203,  we 
til  ink,  is  against  the  existence  of  a  homestead  right  under  these  cir- 
cumstances, i 

The  ground  which  comes  nearer  to  constituting  a  cause  for  setting 
the  sale  aside,  is  that  which  charges  that  the  sale  was  procured  as  the 
result  of  a  preexisting  agreement  between  the  guardian  and  Mr.  and 
Mrs.  Lomax,  which  agreement  appellee  charges  tied  the  guardian's 
hands  and  was  calculated  to  cause  him  to  neglect  or  ignore  other  and 
better  opportunities  for  disposing  of  the  property,  and  thus  interfere 
with  the  due  performance  of  his  duty  to  the  estate,  which  was  against 
the  purpose  and  policy  of  the  law,  and  that  this  of  itself  demands  that 
the  sale  be  set  aside.  Appellee  endeavors  to  magnify  the  agreement 
or  arrangement  into  a  combination  to  stifle  competition,  and  thus  de- 
fraud the  estate.  The  plain  facts  are  that  after  some  negotiations 
Mr.  and  Mrs.  Lomax  agreed  to  give  the  guardian's  price  for  the  prop- 
erty, one-fifth  in  cash  and  the  balance  in  notes,  and  they  paid  him 
$100  as  an  evidence  of  good  faith,  which  was  required  by  him,  and 
agreed  to  do  the  rest  when  the  papers  were  drawn  up,  which  was  left 
to  tlie  guardian.  This  is  all  there  was  of  it.  It  did  not  evidence 
any  conspiracy  or  fraudulent  design,  but  was  simply  a  course  of  con- 
duct which  ordinary  persons,  not  conversant  with  the  rules  of  law, 
would  pursue  in  respect  to  sales,  and  was  consistent  with  perfect  good 
faitJL 

However,  the  tendency  of  the  arrangement  was  to  cause  the  guardian 
to  make  no  further  effort  toward  a  more  advantageous  sale  up  to  the 
time  of  his  report,  as  it  was  his  duty  to  do.  Although  the  purchasers 
may  not  have  contemplated  this,  they  would  be  aflfected  by  it,  and  we 
think  the  sale  sliould  be  set  aside  for  it,  provided  it  should  as  a  fact 
appear  that  a  better  sale  would  have  been  effected,  but  for  such  ar- 
rangement. If  tlie  property  brought  its  full  value,  notwithstanding 
the  arrangement,  no  harm  has  resulted  to  the  ward  from  its  having 
been  made.  Neither  would  the  fact  that  the  price  and  terms  provided 
for  in  the  arrangement  were  adopted  by  the  court  in  its  order  of  sale, 
and  a  sale  authorized  to  be  made  on  that  basis,  be  sufficient  cause 
for  nullifying  tlie  sale,  if  such  price  was  in  fact  its  full  value  at  the 
time. 

It  therefore  appears  to  us  that  no  ground  existed  which  would 
warrant  the  sale  in  question  to  be  set  aside  except  the  one  just  re- 
ferred to,  and  that  only  in  the  event  it  sliould  be  determined  that, 
but  for  said  previous  arrangement,  a  better  price  could  and  would  have 
been  obtained  in  the  open  market,  as  tlie  conditions  were  at  that  time. 
This  was  a  question  of  fact  which  the  jury  should  have  been  allowed  to 
determine.  In  investigating  this  question  all  efforts  of  the  guardian 
to  sell  tlie  property,  prior  to  this  sale,  should  be  permitted  to  be 
shown,  but  what  he  could  and  should  have  obtained  for  the  property 
would  be  in  reference  to  tlie  time  of  the  order  of  sale,  he  having 
reported  the  sale  immediately  afterward. 

It  does  not  appear  as  a  fact  from  the  record  that  the  judge,  who 
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granted  the  writ  of  certiorari  in  the  first  instance^  was  disqualified, 
hence  the  assignments  on  that  subject  need  not  be  discussed. 

The  fifth  and  sixth  assignments  are  overruled.  The  County  Judge 
was  properly  not  allowed  to  state  the  reasons  which  had  induced  his 
orders;  nor  that  he  made  investigation  as  to  the  necessity  of  the  sale 
and  heard  evidence  upon  that  issue.  The  matter  referred  to  by  the 
seventh  assignment  has  been  determined  to  be  one  of  no  consequence 
in  this  proceeding.  The  ninth  assignment  is  also  overruled,  as  it 
does  not  appear,  as  alleged,  that  the  writ  of  certiorari  was  void. 

The  District  Court  in  setting  aside  the  sale  and  in  dealing  with 
the  equities  of  the  parties,  allowed  defendants  the  value  of  their 
improvements.  This  is  assailed  by  a  cross  assignment  of  error,  but 
we  think  the  decree  in  this  respect  was  eminently  proper.  In  a  case 
where  there  appears  to  have  been  some  reason  for  denying  tlie  defendant 
the  benefit  of  his  improvements,  they  were  allowed.  Parker  v.  Bowers, 
84  S.  W.,  380. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Henbt  Holdswobth  v.  William  L.  Gates. 

Decided  April  22,  1008. 

1.— Boundaries— Dignity  of  Calls. 

Where  the  lines  of  a  survey  are  not,  in  fact,  run  upon  the  ground,  nor  the 
comers  marked  as  described,  a  call  for  a  stake  or  other  artificial  object  at  a 
comer  of  such  survey  will  not  control  a  call  for  course  and  distance  from  a 
known  and  identified  corner. 

2. — Same — Stake  for  Corner. 

A  call  in  an  "oflice  survey"  for  a  stake  set  by  some  other  surveyor,  and  not 
by  the  surveyor  making  the  field  notes,  will  not  control  a  call  for  course  and 
distance  in  the  field  notes  of  an  older  survey,  and  thus  destroy  the  evident  in- 
tention that  the  older  survey  should  be  a  square.  The  doctrine  that  the  foot- 
steps of  the  surveyor  must  be  followed  has  no  application  in  the  case  of  an 
"office  survey." 

Appeal  from  the  District  Court  of  Zavala  County.  Tried  below 
before  Hon.  B.  H.  Bumey. 

7.  i.  Martin  and  Oeo.  C.  Herman,  for  appellant. — ^Where  a  surveyor 
does  not  run  on  the  ground  some  of  the  lines  of  the  survey,  but  calls 
for  a  stake  which  he  had  previously  found  for  a  corner,  such  call 
must  be  followed  and  establishes  the  comer  at  the  stake  the  same  as 
if  he  had  actually  run  the  lines  on  the  ground  and  placed  the  stake 
for  the  corner.  A  stake  is  an  artificial  object,  and  course  and  distance 
must  yield  to  the  call  for  a  stake.  Lester  v.  Hays,  14  Texas  Civ.  App., 
643;  Thatcher  v.  Matthews,  19  Texas  Ct.  Rep.,  837;  Stafford  v.  King, 
30  Texas,  257;  Wyatt  v.  Foster  &  Raffetv,  79  Texas,  413  and  414; 
Thatcher  v.  Matthews,  105  S.  W.,  1006. 

Where  several  surveys  are  originally  made  by  the  same  surveyor 
contemporaneously  or  about  the  same  time,  and  in  their  respective  field 
notes  describe  their  comers  as  being  stakes,  witnessed  by  bearing  trees 
of  exactly  the  same  kind,  size,  distance  from  stake,  course  from  stake 
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uud  marks  for  two  or  more  of  said  surveys,  it  is  a  presumption  of  fact 
that  the  surveyor  set  and  marked  said  comers  as  the  respective  com- 
mon corners  of  said  surveys;  that  they  must  close  with  each  other,  and 
that  no  vacancy  was  left  between  them.  Wyatt  v.  Foster  &  Bafiety,  79 
Texas,  413  and  414;  Welder  v.  Carroll,  29  Texas,  334;  Sellers  v. 
Becd,  46  Texas,  379;  Booker  v.  Hart,  77  Texas,  151;  Standlee  ?. 
Burkitt,  78  Texas,  620;  Allen  v.  Worsham,  49  S.  W.,  625;  Coleman 
County  v.  Stewart,  65  S.  W.,  383. 

Keho  &  Lipscomb  and  Murray  ti  Murray,  for  appellee. —  In  the 
case  of  a  survey  not  actually  made  on  the  ground,  but  platted  in  by 
tlie  surveyor  in  his  office,  the  survey  is  to  be  located  by  a  survey  to  be 
made  in  conformity  with  the  calls  of  the  survey  recorded  by  the  sur- 
veyor. If  these  calls  are  conflicting  and  contradictory,  then  preference 
must  be  given  to  those  which,  in  their  application  to  the  survey  in 
question,  are  more  specific  and  definite,  in  place  of  such  as  are  more 
general  and  indefinite  or  descriptive.  Thatcher  v.  Matthews,  19  Texas 
Ct.  Rep.,  837;  Phillips  v.  Ayres,  45  Texas,  601;  Fenley  v.  Flowers,  23 
S.  W.,  749. 

In  trespass  to  try  title,  if  the  boundary  lines  of  the  survey  of  land 
sued  for  are  not  established  so  as  to  correspond  with  the  description 
of  the  land  contended  for  in  petition,  the  plaintiff  fails  in  his  action 
and  the  verdict  should  be  for  defendant.  Jones  v.  Andrews,  62  Texas, 
652;  Thatcher  v.  Matthews,  19  Texas  Ct.  Bep.,  837. 

FLY,  Associate  Justice. — This  is  a  suit  of  trespass  to  try  title 
to  a  narrow  strip  of  land  alleged  to  be  a  part  of  fractional  section 
number  16,  Hooper  and  Wade,  public  free  school  land,  instituted  by  ap- 
pellant. The  issue  was  as  to  the  true  boundary  line  between  section 
16  and  section  18,  which  lies  north  of  and  adjoining  number  16.  The 
cause  was  tried  by  the  court  and  resulted  in  a  judgment  for  appellee. 

In  1875,  four  surveys  were  made,  being  designated  as  15,  16,  17  and 
18,  and  upon  the  field  notes  being  sent  to  the  General  Land  Office, 
numbers  15  and  16  were  canceled  because  of  conflicts  with  older  sur- 
veys and  the  county  surveyor  made  new  surveys  to  ascertain  the  extent 
of  the  conflict.  Three  well  established  corners  of  number  18  were 
clearly  located  by  the  facts  in  this  case.  The  county  surveyor  did 
not  make  an  actual  survey  of  number  16,  as  he  was  ordered  by  the 
Land  Commissioner  to  do,  but  made  what  is  known  as  an  "office  sur- 
vey.'*  In  that  office  survey  the  surveyor  began  at  the  estabUshed 
southwest  corner  of  survey  number  18  and  ran  S.  75  E.  1900  varas. 
Number  18  is  a  square,  each  side  being  1900  varas  long,  and  its  calls 
nre:  S.  15  W.  1900  varas.  Thence  X.  75  W.  1900  varas.  Thence  N.  15 
E.  1900  varas.  Thence  S.  75  E.  1900  varas  to  beginning.  The  north- 
oast,  northwest  and  southwest  corners  of  18  were  fully  identified  on 
the  ground.  It  must  be  remembered  that  those  corners  were  made  at 
or  about  the  time  the  original  surveys  of  15,  16  and  17  took  place. 
The  corrected  survey  of  number  16  calls  for  its  original  northwest 
corner,  which  was  clearly  shown  to  be  the  southwest  corner^  of  survey 
18,  thence  it  calls  for  the  same  course  and  the  same  distance  as  the 
south  line  of  number  18,  and  if  that  course  and  distance  are  adhered 


1908.']  Holds  WORTH  v.  Gates.  349 

to  the  line  is  exactly  where  appellee  claims  it  is  and  where  the  court 
fixed  it.  That  call  preserves  the  original  square  shape  of  number  18, 
and  fixes  the  southeast  corner  of  18  and  northeast  corner  of  16,  where 
appellee  claims  that  it  is.  In  order  to  place  the  line  where  appellant 
desires  it  to  be  placed  the  course  called  for  in  the  field  notes  must  be 
changed  and  the  original  square  shape  of  the  older  survey  must  bo 
destroyed.  We  find  that  tlie  statement  of  facts  sustains  the  findings 
of  fact  of  the  trial  judge  and  they  are  approved.  They  are,  witli 
omissions  of  unnecessary  verbiage,  as  follows : 

"Ist,  Sections  No.  15  and  17,  Hooper  and  Wade,  in  Zavalla  County, 
Texas,  were  originally  made  on  September  20,  1875,  and  the  alternate 
school  sections  No.  16  and  18  were  made  on  September  21,  1875,  and 
all  were  made  by  the  same  surveyor. 

*^2d.  Afterwards  in  1887,  section  No.  16  was  found  to  be  largely 
in  conflict  with  older  surveys  (I.  &  G.  N.)  on  the  south,  and  corrected 
field  notes  of  this  section  No.  16  were  made  by  Geo.  Myers,  county 
surveyor  of  Zavalla  County,  Texas,  in  1887.  Said  corrected  field 
notes  were  returned  to  and  filed  in  the  General  Land  Office  on  August 
31,  1887,  and  were  adopted  by  the  Commissioner  as  the  field  notes 
of  said  section,  and  the  original  field  notes  of  said  section  16  of  date 
September  21,  1875,  were  canceled  by  the  Commissioner  of  the  General 
Land  Office.  That  such  corrected  field  notes  recite  that  said  section 
No.  16,  as  corrected,  contains  295.27-100  acres  of  land,  and  are  sub- 
stantially  as  follows; — "Said   Survey  is   No.   16   in  Zavalla   Count}', 

Texas,  situated  on  the  waters  of^ ,  etc.    "Beginning  at  a  stake, 

the  original  N.  W.  corner  of  said  survey,  a  Mes.  12  in.  in  dia.  brs. 
8.  2y2  W.  4^/4  VTS.  Do.  7,  N.  75  E.  23%  vrs.  Thence  S.  75  E.  1900  vrs. 
to  a  stake  from  which  a  Mes.  15  in.  in  dia.  brs.  N.  73  E.  60  vrs.  Do. 
8.  29  E.  69  vrs.    Thence  S.  15  W.  641  vrs.  to  a  stake  and  the  north  line 

of  survey  No.  14 I.  &  G.  N.  Ey.  Co.    Thence  N.  89  W.  1957  2-10 

vrs.  to  a  stake  on  the  north  line  of  I.  &  G.  N.  R.  R.  survey  No.  13. 
Thence  N.  15  E.  1115  vrs.  to  the  place  of  beginning "  "Bear- 
ings marked  X.'' 

"Said  field  notes  were  not  made  by  actually  running  on  the  ground, 
but  were  made  by  said  Geo.  Myers  in  his  office  and  witliout  going 
upon  the  ground.  Na  such  bearing  trees  as  are  called  for  at  the  N.  E. 
comer  of  said  fractional  section  No.  16  were  ever  found  and  marked 
by  said  Geo.  Myers. 

"3d.  The  N.  E.,  the  N.  W.  and  S.  W.  corners  of  section  No.  18  are 
found  and  identified  on  the  ground,  but  its  S.  E.  cornfer,  which  calls 
for  a  stake  with  bearing  trees,  the  same  size,  kind,  distance  and  degree, 
as  those  called  for  as  the  N.  E.  corner  of  No.  16  and  as  the  N.  W. 
comer  of  survey  No.  15,  can  not  be  found.  No  corner  of  section  No. 
16,  as  corrected  in  1887,  can  be  found  and  identified  except  the  begin- 
ning corner,  which  is  the  N.  W.  comer  of  16  and  the  S.  W.  corner 
of  No.  18.  Survev  No.  15  was  also  largelv  in  conflict  with  I.  &  G.  N. 
survevs  on  its  south.  Surveys  No.  16  and  17  and  said  school  sections 
No.  16  and  18  lie  contiguous  and  the  call  for  the  S.  E.  corner  of 
18  is  a  common  comer  for  all  of  said  surveys,  though  neither  one  of 
said  surveys  calls  for  any  connection  with  any  other  one  of  said  sur- 
veys, except  in  that  the  bearing  trees  at  the  corners  in  some  instances, 
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are,  or  appear  to  be,  the  same  from  size,  distance,  course,  etc. — As 
originally  made  in  1875  the  S.  E.  comer  of  No.  16  is  found  upon  the 
ground,  and  so  also  is  the  N.  E.  and  S.  W.  comers  of  No.  15. 

"On  May  16,  1898,  plaintiff  made  his  application  in  due  form  to 
purchase  said  fractional  section  No.  16,  and  the  same  was  duly  awarded 
to  him  by  the  Commissioner  of  the  General  Land  Office,  as  additional 
land  to  section  No.  20,  on  July  29,  189^,  and  his  purchase  is  in  all 
tilings  regular  and  in  good  standing  and  he  has  good  title  to  all  said 
fractional  section  No.  16,  as  corrected  by  field  notes  of  1887. — Plaintiff 
alleges  that  defendant  claims  section  No.  18,  and  while  the  defendant 
on  this  trial  adduced  no  record  or  written  evidence  of  title  to  the 
same,  it  was  shown  that  he  was  and  had  been  for  a  long  time  in  pos- 
session of  said  section  No.  18  under  some  claim  of  title. 

"5th.  To  construct  section  18  from  either  of  the  three  known  comers 
and  the  two  fixed  lines,  that  is,  the  west  and  north  lines,  so  as  to 
have  the  south  line  parallel  with  the  north  line  (which  is  fixed)  and 
the  east  line  parallel  with  its  west  line  (which  is  also  fixed)  will  place 
the  land  in  controversy  in  this  suit  within  the  boundaries  of  said 
section  No.  18,  and  place  the  south  line  of  said  survey  and  the  north 
line  of  fractional  section  No.  16  almost  exactly  along  an  old  marked 
line  running  S.  75  E.  from  the  N.  W.  corner  of  said  section  Xo.  16 
(which  is  as  claimed  by  defendant),  and  the  same  is  the  original  and 
true  division  line  between  section  18  and  said  fractional  section  16. 
To  run  out  fractional  section  No.  16  according  to  its  corrected  field 
notes  made  in  1887  by  course  and  distance  from  its  N.  W.  corner, 
which  is  found  and  clearly  identified,  will  fix  its  north  line  along  said 
old  marked  line,  and  as  claimed  by  defendant,  and  fractional  section 
No.  16  will  not  embrace  anv  of  the  land  sued  for. 

"6th.  Plaintiff  has  failed  to  show  by  a  preponderance  of  the  evi- 
dence that  the  north  line  of  fractional  section  No.  16  is  where  he 
claims  it  to  be,  and  that  the  land  in  controversy  is  a  part  of  said  section 
No.  16. 

"7th.  There  is  an  old  marked  (hacked)  line  extending  from  the 
northwest  corner  of  said  section  No.  16,  and  the  southwest  comer 
of  section  No.  18  to  a  point  on  the  west  line  of  survey  No.  15,  which 
was  exactly  on  the  course  called  for  the  division  Jine  between  sections 
No.  16  and  18,  that  is  S.  75  E. — This  line  was  shown  to  have  been 
traced  as  far  back  as  1884,  and  appeared  to  have  been  made  years  be- 
fore, though  one  or  two  witnesses  testified  that  the  hacks  along  this 
line  did  not  appear  to  be  as  old  as  the  hacks  on  the  corner  bearing 
trees.  In  1882  there  was  a  large  Mesquite,  with  a  cross  (X)  marked 
on  it  somewhere  near  the  intersection  of  this  marked  line  with  the 
west  line  of  survey  No.  15.  In  1884  a  Mesquite  tree,  which  had  been 
burned  down,  was  found  very  near  this  point  of  intersection,  which 
showed  to  have  been  a  bearing  tree.  This  marked  line  was  the  original 
line  between  said  sections  No.  16  and  18,  as  is  claimed  by  defendant/* 

It  is  clear  that  the  surveyor  intended  in  his  office  survey  to  follow 
the  south  line  of  number  18  and  make  it  the  north  line  of  number  16, 
and  his  calls  for  objects,  which  he  could  not  have  located  upon  the 
ground,  should  not  be  allowed  to  destroy  calls  for  course  and  distance, 
an&  especially   should  this   be  true  when  to   allow  a  change  in  the 
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course  called  for  would  change  the  shape  of  an  older  survey.  There 
can  be  no  doubt  that  if  the  lines  of  the  corrected  survey  had  been 
ran  upon  the  ground  and  a  stake  fixed  in  a  certain  place  been  called 
for,  that  call  should  be  superior  to  a  call  for  course  and  distance,  but 
no  lines  were  run  upon  the  ground,  no  stakes  were  set  by  the  surveyor, 
and  calls  for  artificial  objects  under  such  circumstances  could  not 
be  accorded  more  dignity  than  calls  for  course  and  distance.  The  only 
reason  for  the  rule  that  artificial  objects  should  prevail  over  calls 
for  course  and  distance  is  that  they  have  been  set  up  by  the  surveyor 
and  serve  to  mark  his  footsteps.  Thatcher  v.  Matthews,  (Texas),  105 
S.  W.  Rep.,  317.  The  moment  that  it  is  ascertained  that  a  stake  or 
other  artificial  object  called  for  was  not  placed  in  its  position  by  the 
surveyor,  but  is  merely  an  office  call,  it  is  robbed  of  its  importance, 
and  course  and  distance  would  be  of  equal  dignity  with  it,  and  when 
a  call  for  course  and  distance  maintains  tlie  integrity  of  an  older 
survey  it  will  take  precedence  over  the  fictitious  call  for  an  artificial 
object'  Williams  v.  Winslow,  84  Texas,  371.  It  was  said  in  that 
case:  '^Appellee  relies  upon  the  oft-announced  doctrine,  that  the  actual 
identification  of  the  survey,  the  footsteps  of  the  surveyor  upon  the 
ground,  should  always  be  followed,  by  whatever  rule  they  may  be 
traced.  This  doctrine,  however,  can  not  be  invoked  unless  the  facts 
show  it  to  be  applicable.  The  actual  survey  must  be  found  and 
identified,  the  footsteps  of  the  surveyor  must  be  traced,  before  course 
and  distance  should  be  ignored.^^  It  is  useless  to  argue  that  the  foot- 
steps of  the  surveyor  should  be  followed,  when  there  were  no  footsteps. 

Appellant  can  not  arbitrarily  change  his  office  survey  and  take  a 
course  not  called  for  in  his  field  notes  and  thereby  run  into  and  dis- 
turb an  older  survey,  with  its  corners  and  lines  well  marked.  The 
south  line  of  number  18  was  established  by  an  abundance  of  proof 
and  its  southwest  corner  well  established.  That  corner  is  the  north- 
west comer  of  number  16,  and  the  course  and  distance  called  for  on 
its  north  line  were  the  same  as  called  for  on  tlie  south  line  of  number 
18.  To  sustain  appellant's  claim  to  the  land,  however,  the  course 
and  distance  from  the  comer  mentioned  must  be  changed  from  S. 
75  E.  1900  varas,  to  S.  77°  19'  E.  2100  varas,  and  this  change  must  be 
made  upon  the  ground  that  a  stake  called  for  in  a  survey  made  by  the 
surveyor  in  his  office  without  ever  going  upon  the  ground,  is  superior 
to  a  call  for  course  and  distance.    We  can  not  sustain  such  a  proposition. 

Our  approval  of  the  findings  of  fact  disposes  of  all  the  assignments 
of  error.    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


John  Young  et  al.  v.  J.  D.  Jackson. 

Decided  April  22,  1008. 

Id — Tax  Sale— Judgment — CoUateral  Attack. 

A  judgment  in  favor  of  the  State  by  a  court  of  competent  jurisdiction,  for 
delinquent  taxes,  can  be  attacked  collaterally,  as  in  trespass  to  try  title,  only 
when  such  judgment  is  void. 
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9. — ^Bue  Prooeu  of  Law. 

Whenever,  by  the  laws  of  a  State  or  by  State  authority,  a  tax,  aaseaament, 
Bervitude  or  other  burden  is  imposed  upon  property  for  the  public  use,  and 
those  laws  provide  for  a  mode  of  confirming  or  contesting  the  charge  thus  im- 
posed in  tlie  ordinary  courts  of  justice,  with  such  notice  to  the  person,  or  sueh 
proceedings  with  regard  to  the  property,  as  is  appropriate  to  the  nature  of  the 
case,  the  judgment  in  such  proceeding  cannot  be  said  to  deprive  the  owner  of 
his  property  witliout  due  process  of  law,  however  obnoxious  it  may  be  to  other 
objections. 

8.— -Tax  Suit — ^Prooeeding  In  rem — Striet  Gonstnietlon. 

A  suit  for  the  collection  of  taxes  upon  the  property  of  an  unknown  owner 
is  a  proceeding  in  rem.  The  jurisdiction  is  special.  Nothing  is  taken  by  in- 
tendment in  favor  of  the  action  of  the  court  which  exercises  it,  but  it  must 
appear  from  the  record  itself  that  the  facts  existed  which  authorized  the  court 
to  act,  and  that  in  acting  it  has  kept  witliin  the  limits  of  its  lawful  authority. 

4. — Same — Statute  Comtltutional. 

The  provisions  of  the  Revised  Statutes  of  this  State  for  the  collection  of 
delinquent  taxes,  due  by  unknown  owners,  are  appropriate  to  the  nature,  of  the 
case,  and  therefore  meet  the  constitutional  requirement  of  due  process  of  law. 

5. — Same — ^nnknown  Owners — Hotiee — ^Eelrt. 

In  a  suit  for  delinquent  taxes,  where  the  owners  are  the  heirs  of  the  orig- 
inal grantee  but  are,  in  fact,  unknown  to  the  county  attorney  bringing  the  suit, 
the  published  notice  of  the  suit  should  be  in  accordance  with  the  provisions  and 
requirements  of  article  5232o,  Sayles'  Revised  Statutes,  and  not  in  accordance 
with  article  1236,  for  citation  to  unknown  heirs  generally. 

6. — Same— -Statntory  Notice. 

In  a  suit  for  delinquent  taxes,  a  notice  "To  unknown  owner,  and  to  all 
persons  owning  or  having,  or  claiming  any  interest,"  etc.,  was  sufficient. 


7. — Same — ^AllLdavlt  to  PetltloiL 

Where,  in  a  suit  for.  delinquent  taxes,  the  petition  contained  the  allegations 
that  "the  owner  or  owners  of  the  land  are  unknown  to  the  attorney  for  the 
State,  and  after  inquiry  cannot  be  ascertnined,"  an  affidavit  to  the  allegations 
of  the  petition  by  the  county  attorney,  "to  the  best  of  his  knowledge  and  be- 
lief," WAS  sufficient. 

8. — Same — Notice — Statement  of  Taxes. 

In  a  suit  against  an  unknown  owner  for  delinquent  taxes,  although  the 
statute  requires  the  notice  to  state  separately  the  amount  of  taxes  due  the 
State  and  county,  a  failure  in  this  respect  is  not  fatal  in  a  collateral  attack 
when  the  fact  is  shown  bv  exhibits  attached  to  the  petition,  and  it  is  evident 
the  owner  was  deprived  of  no  substantial  right. 

9. — Same — Proof  of  Publication — ^Affldavit  of  Publisher — ^Absence  of  SeaL 

Tlie  statute  which  prescribes  the  published  notice  in  suits  for  delinquent 
taxes  does  not  require  that  such  notice  shall  be  directed  to  the  sheriff  or  any 
constable,  as  in  other  process,  hence  an  affidavit  by  the  publisher  is  a  sufficient 
return  for  the  court  to  act  upon,  and  the  failure  of  the  officer  taking  the  affi- 
davit of  the  publisher  to  attach  his  seal  to  the  jurat  is  not  a  fatal  defect. 

10.— Tax  Title— Limitation. 

The  statute  of  limitation  does  not  begin  to  run  in  favor  of  one  holding 
under  a  tax  deed  until  two  years  from  the  date  of  the  sale. 

Appeal  from  the  District  Court  of  Brewster  County.     Tried  below 
before  Hon.  B.  C.  Thomas. 

C.  E.  Spalding  and  Swearingen  &  Tayloe,  for  appellant. — ^Where  a 
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judgment  is  introduced  in  evidence  which  contains  no  recital  of  due 
and  legal  serrice,  or  which  describes  the  character  of  service  had  on 
which  it- was  rendered,  the  entire  record  may  be  looked  into  to  deter- 
mine whether  or  not  the  court  had  jurisdiction  to  render  such  judg- 
ment, and  when  the  record  in  such  cause  is  offered  in  evidence,  and 
it  aflBrmatively  appears  that  the  court  had  no  jurisdiction  of  the  per- 
sons or  subject  matter,  then^  in  such  case  the  judgment  is  null  and 
void,  and  no  valuable  rights  can  be  acquired  thereunder.  Treadway 
V.  Eastbum,  57  Texas,  209;  Earnest  v.  Glaser,  32  Texas  Civ.  App., 
378;  Babcock  v.  Wolflarth,  35  Texas  Civ.  App.,  512;  Stoneman  v. 
Bilby,  43  Texas  Civ.  App.,  293;  Charles  v.  Morrow,  12  S.  W.,  903; 
State  V.  Staley,  76  Mo.,  160 ;  Quigley  v.  Mexico  Sv.  Bank,  80  Mo.,  289 ; 
Wade  on  Notice,  sec.  1030. 

No  valid  judgment  could  be  rendered  against  the  owners  of  the 
land  in  controversy  under  the  substituted  process  and  service  pro- 
vided by  article  5232o  if  the  name  of  the  owner  or  the  owners  of 
the  land  were  known  or  could  be  ascertained  by  the  County  Attorney, 
and  where  the  records  of  the  county  and  of  the  General  Land  Office 
showed  the  patentee  to  be  the  record  owner  it  is  necessary  to  make 
him  by  name,  or  his  unknown  heirs  in  case  of  his  death,  parties  to 
a  proceeding  which  had  for  its  object  the  condemnation  of  said  land 
under  tax  foreclosure  proceedings.  Stoneman  v.  Bilby,  43  Texas  Civ. 
App.,  293 ;  Bingham  v.  Matthews,  86  S.  W.,  781. 

The  statute  having  required  that  the  notice  shall  state  the  amount 
of  taxes  due  the  county  and  State  separately,  there  was  no  compliance 
with  the  statute  by  giving  the  total  sum  of  taxes  due,  and  the  failure 
to  do  so  rendered  said  notice  fatally  defective,  and  did  not  confer  juris- 
diction on  the  court  to  render  valid  judgments  in  such  cases.  Rev. 
Statutes,  art.  5232o;  Earnest  v.  Glaser,  32  Texas  Civ.  App.,  378; 
Morrill  v.  Swartz,  39  111.,  108;  Fox  v.  Turtle,  65  111.,  377. 
.  In  order  to  sustain  a  judgment  by  default  where  there  is  no  appear- 
ance and  no  recital  of  due  service  in  the  judgment  it'  is  necessary 
that  there  shall  be  a  valid  return  on  a  valid  citation  or  notice.  Good- 
love  V.  Gray,  7  Texas,  483;  Blossman  v.  Letchford,  17  Texas,  647; 
McCarthy  v.  Burtis,  22  S.  W.,  422. 

In  order  to  authorize  citation  by  publication  and  sustain  a  judgment 
by  default  in  the  absence  of  appearance  or  recital  of  due  service  in 
the  judgment,  it  was  necessary  that  an  unconditional,  unqualified  affi- 
davit be  filed  by  the  attorney  for  the  State  setting  up  that  the  owner 
or  owners  were  unknown  or  that  they  were  nonresidents  of  the  State 
of  Texas,  and  in  the  absence  of  filing  such  an  affidavit  tlie  court  ac- 
quired no  jurisdiction  to  render  a  judgment  condemning  and  fore- 
closing the  tax  lien  in  such  proceedings.  Stoneman  v.  Bilby,  43  Texas 
Civ.  App.,  293;  liams  v.  Boot,  22  Texas  Civ.  App.,  413;  Hardy  v. 
Beaty,  84  Texas,  562;  Babcock  v.  WolflFarth,  35  Texas  Civ.  App.,  512; 
Pennoyer  v.  Neff,  95  U.  S.,  714 ;  Coons  v.  Throckmorton,  25  Ark.,  60 ; 
Allen  V.  Smith,  25  Ark.,  495 ;  People  v.  Pearson,  76  Cal.,  400 ;  Gilmore 
V.  Lampman,  90  N.  W.,  1113. 

Biggins  &  Tumey,  for  appellee. — The  notice  referred  to  in  this  assign- 

Vol.  L.  Civil— 23. 
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meat  was  directed  ''To  all  persons  owning,  or  having,  or  claiming  any 
interest  in  the  land/'  and  while  it  contained  matter  not  necessary  to 
be  contained  therein,  yet  it  contained  all  of  the  requisites  required  by 
art.  5232o  of  the  Bevised  Statutes,  and  was  in  substantial,  if  not 
exact,  compliance  therewith.  Art.  5232o,  Bevised  Statutes;  State  v. 
Unknown  Owner,  103  S.  W.,  1116. 

The  fact  that  the  affidavit  upon  which  the  sul)stituted  service  was 
based,  was  made  to  "the  best  of  his  knowledge  and  belief"  by  the 
County  Attorney,  did  not  aflFect  its  sufficiency;  but  if  it  did  constitute 
a  defect  in  the  affidavit,  it  can  not  be  objected  to  in  a  collateral  attack 
upon  the  judgment;  all  such  errors  or  irregularities  must  be  corrected 
by  appeal,  or  by  petition  for  bill  of  review,  or  by  a  direct  action  to 
set  the  judgment  aside.  16  Am.  &  Eng.  Encyc.  Law  (2d.  ed.),  pp. 
813,  815,  816;  2  Cooley  on  Taxation  (3d.  ed.),  pp.  897  and  898;  Free- 
man on  Judgments  (3d.  ed.),  par.  126,  and  cases  cited  in  notes; 
23  "Cyc.,''  pp.  1075  to  1077;  Webster  v.  Daniel,  14  S.  W.,  550. 

Article  5232o  authorizes  substituted  process,  where  an  affidavit  is 
filed  by  the  County  Attorney,  stating  that  the  owners  are  unknown; 
in  suits  Nos.  807  and  808  such  affidavits  were  filed,  and  the  judg- 
ments based  thereon  can  not  be  collaterally  attacked  by  showing  that 
by  the  use  of  due  diligence  the  owners  could  have  been  ascertained. 
23  "Cyc.,''  pp.  1075  to  1077,  par.  E ;  Webster  v.  Daniel,  14  S.  W.,  550. 

NEILL,  Associate  Justice. — On  August  28,  1907,  appellants,  John 
Young,  Martha  V.  Underbill,  E.  Corrinne  Howes,  joined  by  her  hus-  i 
band,  Frank  Howes,  Isaac  Q.  Underhill,  and  I.  Underbill,  brought  this  ] 
suit  against  J.  D.  Jackson  in  the  ordinary  form  of  trespass  to  try  title  ; 
to  recover  two  sections  of  land  located  in'  Brewster  County,  Texas,  • 
which  are  survey  No.  7,  block  No.  331,  script  No.  1854,  granted  to  , 
the  T.  C.  By.  Co.  and  patented  to  Thos.  S.  Underhill,  March  3,  1884; 
and  survey  No.  9,  block  No.  331,  script  No.  1855,  granted  to  the  j 
T.  C.  By.  Co.  and  patented  to  Thos.  S.  Underhill  on  February  25, 1884. 

The  defendant  answered  by  general  demurrer  and  general  denial 
and  pleas  of  not  guilty  and  also  plea  of  five  years'  statute  of  limita- 
tions, and  pleaded  specially  title  in  himself,  under  and  by  virtue  of 
a  foreclosure  proceeding  and  sheriff's  sale  in  tax  suits  entitled  The 
State  of  Texas  v.  Unknown  Owners,  No.  807,  and  The  State  of  Texas  | 
V.  Unknown  Owners,  No.  808,  in  the  District  Court  of  Brewster  Coiraty,  ' 
Texas;  prayed  for  affirmative  relief  and  that  his  title  be  quieted  against 
the  claim  of  plaintiffs. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  trial  resulted 
in  a  judgment  in  favor  of  the  defendant. 

Our  conclusions  of  fact  are  stated  in  a  separate  paper. 

Conclusions  of  Law. — It  must  appear  from  the  record  in  the  cases 
in  which  the  judgments  were  rendered  under  which  appellee  claims 
the  tracts  of  land  in  controversy,  that  such  judgments  were  void  and, 
therefore,  subject  to  collateral  attack,  before  they  can  be  overcome  as 
a  barrier  to  plaintiffs'  right  of  recovery;  even  though,  but  for  appellee's 
deed  under  them,  they  had  shown  title  to  the  premises. 

We  will  premise  our  consideration  of  the  question  here  involved 
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with  the  postulate  laid  down  by  Mr.  Justice  Miller  in  Davidson  v. 
Xew  Orleans,  96  TJ.  S.,  97,  24  L.  ed.  616,  which  is,  "That  whenever 
by  the  laws  of  a  State,  or  by  State  authority,  a  tax,  assessment,  servi- 
tude, or  other  burden  is  imposed  upon  property  for  the  public  use, 
whether  it  be  for  the  whole  State  or  some  limited  portion  of  the  com- 
munity, and  those  laws  provide  for  a  mode  of  confirming  or  contesting 
the  charge  thus  imposed  in  the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceedings  in  regard  to  the  property, 
as  is  appropriate  to  the  nature  of  the  case,  the  judgment  in  such 
proceedings  can  not  be  said  to  deprive  the  owner  of  his  property  with- 
out due  process  of  law,  however  obnoxious  it  may  be  to  other  objec- 
tions/* If,  then,  the  judgments  confirming  the  tax  laid  upon  the  lands 
and  foreclosing  the  State's  lien  thereupon  were  obtained  in  pursuance 
of  and  in  compliance  with  the  statute  enacted  for  the  purpose  of  fore- 
closing liens  for  taxes  due  upon  lands  where  owners  are  unknown,  and 
the  notice  to  the  owners  provided  for  by  such  statute  "is  appropriate 
to  the  nature  of  the  case,'*  it  can  not  be  held  that  the  judgments  are 
invalid  for  the  reason  that  under  them  the  plaintiffs  were  deprived  of 
their  property  without  due  process  of  law.  We  shall  show  by  the 
authorities,  and  demonstrate  farther  on,  that  tlie  notice  provided  by 
article  5232o,  Sayles'  Texas  Civil  Statutes,  which  was  given  in  each 
of  the  cases  in  which  the  judgments  under  which  appellee  claims  were 
rendered,  is  appropriate  to  the  nature  of  the  case  for  which  that  kind 
of  notice  is  provided. 

A  suit  for  the  enforcement  of  the  lien  for  delinquent  taxes  upon  the 
property  of  an  unknown  owner  against  which  it  is  assessed  is,  from 
the  very  nature  of  the  case,  a  proceeding  in  rem,  and  is  not  in  its 
Btrict  sense  judicial,  but  only  a  step  in  administration  proceedings  in 
which  judicial  aid  is  invoked  as  a  matter  of  convenience,  and  because 
with  its  assistance  the  rights  of  the  parties  can  be  most  surely  pro- 
tected and  the  public  interest  at  the  same  time  conserved.  The  assist- 
ance of  the  judicial  department  of  government  is  not  invoked  until 
that  point  is  reached  in  the  proceeding  where  the  executive  depart- 
ment has  demonstrated  its  inability  to  collect  the  tax  through  the 
medium  of  its  duly  constituted  and  authorized  officer.     Hence  it  is  on 
account  of  the  dereliction  of  the  owner  that  the  courts  are  resorted  to 
in  order  to  compel  him  to  do  that  which  it  was  his  duty  to  do,  by 
subjecting  his   property   to   its   share   of  the  burden   of  government. 
The  jurisdiction  thus  invoked  is  special  and  limited  by  the  act  of  the 
legislative  department  which  confers  it;  and  being  so  limited,  nothing 
is  taken  by  intendment  in  favor  of  the  action  of  the  court  which 
exercises  it;  but  it  must  appear  from  the  record  itself  that  tlie  facts 
existed  which  authorized  the  court  to  act,  and  that  in  acting  it  has 
kept  within  the  limits  of  its  lawful  authority.     Hollywood  v.  Well- 
hausen,  68  S.  W.,  329;  Cooley  on  Taxation,  (3d.  ed.),  879. 

In  this  State  after  a  tax  collector  has  exhausted  the  power  con- 
ferred on  him  by  the  law  and  has  failed  to  collect  the  tax  assessed 
against  the  property,  the  first  step  required  by  the  law  to  invoke  the 
power  of  the  court  in  aid  of  its  collection  is  a  petition  tliereto,  made 
by  the  proper  oflScer,  after  the  delinquent  tax  record  has  been  made  and 
pttbliahed  in  accordance  with  the  provisions  of  the  statute,  showing  the 
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delinquency  by  proper  averments  in  accordance  with  article  5232f 
Sayles'  Civil  Statutes.  This  is  the  document  which  calls  into  activity 
the  authority  of  the  court,  before  latent,  and  must  confonn  to  the  law 
in  every  substantial  requirement,  or  it  will  fail  entirely  to  have  any 
efficiency  for  the  purpose.  The  second  step,  required  by  the  laws  of 
Texas,  is  to  give  notice  that  will  stand  in  the  place  of  process,  which 
brings,  or  is  taken  in  its  effect  to  bring,  the  owner  of  the  property 
before  the  court.  And  the  next  step  is  to  hear  and  determine  the 
case  and  render  such  judgment  as  is  authorized  by  the  law  under  the 
facts  shown  by  the  evidence. 

The  county  attorney,  or  district  attorney  in  counties  where  there  is 
no  county  attorney,  is  the  officer  required  by  article  5232f  to  repre- 
sent the  State  and  county  in  all  suits  against  delinquent  taxpayers. 
As  is  shown  by  our  conclusions  of  facts,  the  suits  in  which  the  judg- 
ments were  rendered,  under  which  appellee  claims,  were  brought  and 
prosecuted  by  the  county  attorney  of  Brewster  County,  in  which  the 
lands  are  situated.  It  is  not  contended  by  the  appellants  that  the 
petition  filed  in  either  case  did  not  contain'^all  the  allegations  required 
by  statute  in  such  cases,  nor  that  there  was  the  absence  of  any  fact 
essential  to  the  jurisdiction  of  the  court  rendering  the  judgments. 
The  only  contention,  going  to  the  validity  of  the  first  step  taken  by 
tlie  court  in  the  proceeding,  is  that  the  petition  was  not  properly  veri- 
fied by  the  county  attorney.  The  contention  can  not  be  sustained. 
It  is  provided  by  article  5232f,  Sayles'  Civil  Statutes,  that,  **The  peti- 
tion in  such  suits''  (suits  to  enforce  the  collection  of  taxes,  as  pro- 
vided in  chapter  5a,  title  104),  "shall  be  signed  by  the  attorney  bring- 
ing the  suit,  and  shall  be  verified  by  the  affidavit  of  said  attorney,  or 
the  county  judge,  to  the  effect  that  the  averments  contained  in  said 
petition  are  true  to  the  best  of  the  knowledge  and  belief  of  affiant." 
The  cliapter  from  which  tliis  quotation  is  taken  is  the  one  under  which 
the  petitions  were  filed,  and  the  affidavit  in  each  case  was  made  by 
tlie  county  attorney  of  Brewster  County,  who  brought  the  suit,  before 
the  clerk  of  the  District  Court  of  said  county.  Therefore,  as  the  peti- 
tion in  each  case  contained  all  the  allegations  required  by  statute,  was 
signed  and  sworn  to  by  the  county  attorney  who  brought  the  suit,  we 
must  hold  that  tlie  first  step  necessary  to  invoke  the  jurisdiction  of  the 
District  Court  in  aid  of  the  State  in  the  collection  of  the  delinquent 
tax  due  upon  the  land  in  controversy,  was  taken  in  substantial,  if  not 
in  exact,  compliance  with  the  statute. 

Now,  as  to  the  second  step.  So  much  of  article  5232o  as  is  ap- 
plicable to  this  case  is  as  follows:  "Whenever  the  owner  or  owners 
of  any  lands  .  .  .  returned  delinquent  or  reported  sold  to  the 
State,  or  that  may  hereafter  be  reported  sold  or  returned  delinquent 
for  the  taxes  due  thereon  for  any  year  or  number  of  years,  are  non- 
residents of  the  State,  or  the  name  of  the  owner  or  owners  of  said 
land  ...  be  unknown,  then  upon  affidavit  setting  out  that  the 
owner  or  owners  are  nonresidents  or  that  the  owner  or  owners  are 
unlaiown  to  the  attorney  for  the  State  and  after  inquiry  can  not  be 
ascertained,  said  parties  shall  be  cited  and  made  parties  defendant  by 
notice  in  The  name  of  the  State  and  County,  directed  to  all  parties 
owning  or  having  or  claiming  any  interest  in  the  following  described 
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land  delinquent  to  the   State  of  Texas  and   County  of    ,  for 

taxes  to  wit:  (here  set  out  description  of  the  land  as  contained  on 
the  assessment  roll  and  such  further  description  obtainable  in  the  peti- 
tion) which  said  land  is  delinquent  for  taxes  for  the  following  amounts, 

$ for  State  taxes,  and  $ for  county  taxes,  and  you  are 

hereby  notified  that  suit  has  been  brought  by  the  State  for  the  collec- 
tion of  said  taxes,  and  you  are  commanded  to  appear  and  defend  such 

suit  at  the   term  of  the  District  Court  of   Countv , 

and  State  of  Texas,  and  show  cause  why  judgment  shall  not  be  ren- 
dered condemning  said  land,  and  ordering  sale  and  foreclosure  thereof 
for  taxes  and  costs  of  suit/  which  notice  shall  be  signed  by  the  clerk 
and  shall  be  published  in  some  newspaper  published  in  said  county 
one  time  a  week  for  three  consecutive  weeks/* 

Is  the  notice  to  the  owner  thus  provided  for  "appropriate  to  the 
nature  of  the  case''?  It  will  be  observed  that  it  is  applicable  to  two 
classes  of  owners  of  lands  upon  which  taxes  are  delinquent:  (1)  owner 
or  owners  who  are  nonresidents;  (2)  owner  or  owners  who  are  unknown 
to  the  attorney  for  the  State  and  after  inquiry  can  not  be  ascertained. 
In  the  one  case*  the  owner  may  be  known,  but  he  is  a  nonresident; 
in  the  other  the  owner  is  unknown  to  the  attorney  of  the  State  and 
after  inquiry  can  not  be  ascertained.  In  the  latter  case  it  is  immaterial 
whether  he  is  in  fact  a  resident  or  nonresident,  for  his  being  unknown 
to  the  attorney  for  the  State,  and  after  inquiry  can  not  be  ascertained, 
are  the  facts  which  authorize  the  notice  provided  for.  In  either  case 
actual  notice  can  not  be  given  or  served  upon  the  owner  and,  if  judi- 
cial proceedings  can  be  maintained  to  subject  his  land  to  the  tax  due 
upon  it,  the  service  must,  from  the  very  nature  of  the  case,  be  con- 
structive. If  such  notice  is  not  such  as  comes  within  the  meaning 
of  due  "process  of  law,"  the  land  escapes  the  burden  of  taxes  it  should 
bear  in  common  with  other  lands  of  the  same  value,  and  resident 
landowners  who  are  known  must  bear  the  increased  burden  of  taxa- 
tion laid  upon  their  property  by  reason  of  the  inability  of  the  State 
to  give  such  owners  as  are  designated  by  the  statute  such  notice  of 
the  proceedings  against  their  land  as  will  meet  the  constitutional 
requirement  of  due  process  of  law.  Thereby  using  tlie  Constitution 
as  a  means  of  making  scapegoats  of  such  owners,  by  placing  the  bur- 
dens of  government  they  should  have  upon  residents  of  the  State,  whose 
open  assertion  of  title  makes  them  the  known  owners  of  property  as- 
sessed for  taxes.  That  such  notice  meets  the  requirement  of  "due 
process  of  law"  or,  what  is  the  same  thing,  "the  law  of  the  land,"  is 
dearly  demonstrated  by  these  authorities :  Murray's  Lessee  v.  Hoboken 
Ld.  Imp.  Co.,  18  How.,  272;  15  L.  ed.,  372;  Winona  etc.  Ld.  Co.  v. 
Minnesota,  159  TJ.  S.,  526,  40  L.  ed.,  247;  Lent  v.  Tillson,  140  U.  S., 
316,  35  L.  ed.,  415;  Johnson  v.  Hunter,  127  Fed.  Eep.,  219. 

The  notice  provided  by  the  statute  quoted  being  appropriate  to  the 
nature  of  the  case,  the  next  question  to  be  considered  is  whether  the 
notice  given  in  the  proceedings,  under  which  appellee  claims,  was  in 
substantial  compliance  with  the  statute.  This  brings  up  the  objections 
urged  by  the  appellant.  It  is  objected  that,  in  as  much  as  the  owners 
of  the  land  were  the  heirs  of  the  original  patentee  and  were  unknown, 
the  publication*  of  the  notice  sliould  have  been  made  for  eight  succes- 
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sive  weeks  in  accordance  with  article  1236,  Sayles*  Civ.  Stats.  It  is 
a  sufficient  answer  to  this  objection  that,  though  the  owners  of  the 
land  were  the  heirs  of  the  patentee,  and  their  names  unknown  to  the 
attorney  representing  tlie  State,  they  were  nevertheless  unknown  to 
him  and  after  inquiry  could  not  be  ascertained,  wliich  authorized  the 
issuance  of  the  notice  provided  for  by  Article  5232o  Sayles'  Civ. 
Stats.  That  tliey  were  the  owners  by  inheritance  from  Underbill  was 
simply  an  accident,  of  which  the  representative  of  the  State  may  have 
been  ignorant  and  was  not  charged  by  the  law  with  knowledge  of. 
It  would  have  been  a  mere  surmise  or  guess  for  the  county  attorney 
to  have  alleged  in  the  petition  that  the  owners  of  the  land  were  the 
heirs  of  Thomas  S.  Underhill  and  to  have  caused  such  allegations  to  be 
incorporated  in  the  notice;  and  to  have  conformed  the  notice  to  article 
1236  might  have,  if  not  absolutely  void,  defeated  the  proceeding  by 
citing  parties  who  had  no  interest  in  the  land.  Besides,  the  notice  pro- 
vided for  in  the  article  last  referred  to  is  not  such  as  the  law  provides 
for  in  special  proceedings  of  the  character  under  consideration,  and 
could  only  have  been  resorted  to,  if  at  all,  in  the  absence  of  a  statute 
providing  notice  in  cases  of  this  kind.    Dunn  v.  Taylor,  94  S.  W.,  347. 

It  is  also  objected  that  the  notices  given  were  not  directed  "To  all 
persons  owning,  having  or  claiming  any  interest  in  the  lands."  If 
this  objection  is  good,  it  shows  the  one  just  considered  is  of  no  force; 
for  if  it  should  have  been  addressed  to  the  unknown  heirs  of  Thomas 
S.  Underhill,  it  should  not  have  been  directed  as  is  here  contended  it 
should  have  been.  But  we  do  not  believe  the  notices  are  obnoxious 
to  the  objection.  It  will  be  seen  from  reading  them  that  they  contain 
recitals  not  required  by  the  statute,  which  should  be  treated  as  surplusage 
and  as  not  alTecting  their  validity;  for  immediately  following  such 
recitals,  in  a  separate  and  distinct  paragraph,  is  the  notification  '*To 
Unknown  Owner,  and  to  all  persons  owning,  or  having,  or  claiming 
any  interest,"  etc.,  in  the  exact  language  of  the  statute,  following  all 
its  requirements.  Each  comes  nearer  conforming  to  the  statutory  re- 
quirements than  the  one  considered  in  the  case  of  State  v.  Unknown 
Owner,  103  S.  W.,  1116,  which  was  held  sufficient  against  a  direct 
attack,  made  upon  it  in  the  very  suit  in  which  it  was  issued  and 
published.  If  the  notice  in  that  case  was  good  against  a  direct  at- 
tack, a  fortiori  sliould  those  in  question  be  held  invulnerable  to  a 
collateral  assault. 

Again,  it  is  urged  that  the  affidavits  of  the  county  attorney  upon 
which  the  notices  were  issued  were  insufficient.  We  have,  in  effect, 
anticipated  and  passed  upon  this  objection  by  holding  the  affidavit  of 
the  county  attorney  to  each  petition  good  against  the  objection  that 
the  facts  tlierein  stated  were  true  to  "the^best  of  his  knowledge  and 
belief."  Each  petition  contained  the  allegations  that  "the  owner  or 
owners  of  the  land  are  unknown  to  the  attorney  for  the  State  and 
after  inquiry  can  not  be  ascertained,"  and  the  affidavit  to  the  allega- 
tions in  the  petition  was  to  the  existence  of  these  facts.  We  can 
perceive  no  reason  why  the  kind  of  affidavit  prescribed  by  article  5232f 
of  chapter  5a,  title  104,  Sayles'  Civil  Statutes,  is  not  the  one  which 
should  be  made  in  cases  brought  against  unknown  owners  to  subject 
their  land  to  delinquent  taxes.    If  the  attorney  were  required  to  swear 
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absolutely  and  unqualifiedly  to  the  truth  of  the  allegations  which  are 
essential  to  the  issuance  of  the  notice,  some  county  attorneys  would 
balk  at  the  aflSdavit,  and  the  State,  in  consequence,  couldn't  travel 
with  her  suits  to  enforce  payment  of  delinquent  taxes.  The  State  in 
her  administration  of  governmental  affairs  can  not  make,  and  never 
has  undertaken  to  make,  her  county  and  district  attorneys  ironclad 
affidavit  machines,  and  it  would  be  mighty  unreasonable  for  her  to 
undertake  to  do  so,  considering  such  officers  are  lawyers.  In  view  of 
the  knowledge  such  an  oflScer  has,  and  the  ielief  he  can  entertain,  it 
is  coming  it  pretty  strong  when  he  swears  to  "the  best  of  his  knowledge 
and  belief,'*  but  he  "can  do  it  for  a  consideration" — more  is  not  re- 
quired or  expected  of  him. 

It  is  further  contended  by  the  appellant  that,  inasmuch  as  the  statute 
requires  the  notice  to  state  the  amount  of  taxes  due  the  county  and 
State  separately,  and  as  the  notices  only  stated  the  total  sum  due, 
they  were  fatally  defective  and  did  not  confer  jurisdiction  on  the  court 
to  render  the  judgments.  The  several  sums  due  the  county  and  State 
being  stated  in  exhibits  attached  to  the  petitions,  the  appellants  were 
deprived  of  no  substantial  right  by  reason  of  omission  of  the  notice 
to  state  separately  the  sums  due  each,  nor  could  they  have  been  in 
any  way  injured  by  such  omission.  At  most  it  was  a  defect  that  could 
only  be  taken  advantage  of  by  a  motion  to  quash,  a  bill  of  reveiw, 
or  in  some  direct  proceeding  to  vacate  the  judgment;  but,  in  our 
opinion,  it  was  not  such  as  rendered  the  judgments  subject  to  collateral 
attack. 

Again,  the  validity  of  the  judgment  is  assailed  upon  the  ground 
that  the  only  return  shown  to  have  been  made  of  the  notice  in  each 
case  was  by  tlie  affidavit  of  R.  C.  McKinney,  the  publisher  of  the  Alpine 
Avalanche,  a  newspaper  published  in  the  State  of  Texas,  county  of 
Brewster,  at  the  city  of  Alpine,  that  they  were  published  in  said  news- 
paper one  time  a  week  for  three  consecutive  weeks  previous  to  the 
return  day  thereof,  no  return  having  been  made  thereof  by  the  sheriff, 
and  no  seal  being  affixed  to  the  jurat  of  the  officer  taking  McKinney's 
affidavit.  It  will  be  observed  that  the  statute  which  prescribes  the 
notice  does  not  require  that  it  shall  be  directed  to  the  sheriflE  or  any 
constable,  as  is  generally  prescribed  for  process  or  writs  required  to 
be  executed  by  such  officers.  Indeed,  the  language  of  the  statute  would 
seem  to  negative  the  idea  that  it  should  be  addressed  to  or  placed  in 
the  hands  of  such  officer  to  be  executed;  and  we  can  perceive  no 
reason  why  such  a  notice  should  be,  unless  for  the  purpose  of  adding 
costs  to  the  proceedings.  The  only  way  that  it  can  in  fact  be  executed 
is  by  publication  in  the  manner  prescribed  by  the  statute,  and,  as  no 
method  is  prescribed  for  proving  the  fact  of  its  execution,  it  would 
seem  that  whatever  was  sufficient  to  inform  the  court  of  such  fact, 
would,  when  so  informed,  authorize  it  to  proceed  to  judgment  in  a 
case  where  such  notice  is  required;  and  that  it  should  be  presumed, 
in  favor  of  the  judgment  against  a  collateral  attack,  that  the  court 
found  that  the  notice  was  published  in  the  manner  and  for  the  period 
of  time  required  by  statute.  The  officer  who  took  the  publisher's 
affidavits  was  the  clerk  of  the  court  which  tried  the  case,  who  was 
authorized  to  administer  oaths^  and  the  trial  jud^e  must  have  known 
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his  official  signature,  and,  though  no  seal  was  affixed  to  the  jurat,  have 
been  satisfied  that  the  affidavit  was  made  and  the  notice  pubHshed 
as  stated  therein.  We  think  that  article  1457  Rev.  Stats.,  1895,  is 
autliority  for  the  service  of  the  notice  by  the  publisher  of  the  news- 
paper, and  for  his  affidavit  being  taken  as  evidence  of  his  serving  it 
in  the  manner  prescribed  by  statute.  The  affidavit  was  not  void  by 
reason  of  the  failure  of  the  officer  to  affix  his  seal  to  the  jurat,  for 
it  could  have  been  amended  by  leave  of  the  court  by  affixing  the 
impress  of  the  seal  afterwards. 

We  have  thus  disposed  of  all  the  assignments  of  error  which  assail 
the  jurisdiction  of  the  court  to  render  the  judgments  under  which 
the  appellee  claims  the  lands  in  controversy;  and,  from  the  conclusions 
expressed,  the  ultimate  conclusion  follows  that  they  are  good  as  against 
the  collateral  attack  made  on  them  in  this  suit. 

It  was  upon  appellee's  title  under  these  judgments  that  we  appre- 
hend the  trial  court  found  in  his  favor;  for,  as  the  owners  of  the  land 
had  two  years  after  it  was  sold  to  redeem,  the  statute  of  limitation 
did  not  begin  to  run  in  appellee's  favor  until  that  time  expired,  and 
as  five  years  had  not  elapsed  from  that  time  when  the  suit  was  filed, 
the  court  could  not  have  founded  its  judgment  in  his  favor  upon  the 
statute  of  limitation.  There  is  no  error  in  the  judgment  and  it  ia 
affirmed. 

Affirmed, 
Writ  of  error  refused. 


Fred  F.  Dunihue  et  al.  v.  H.  H.  Hdrd,  Executor,  et  al. 

Decided  April  22,   1008. 

WiU — Construotion — Term  "Heirs.'* 

A  testator  directed  that  the  residue  of  his  estate  should  be  divided  equally 
between  a  brother  and  sister,  then  living,  "or  their  heirs,  and  the  heirs  of  my 
deceased  sisters,"  naming  two  sisters  who  were  dead  when  the  will  was  exe- 
cuted; the  sister  living  when  the  will  was  executed  died  before  the  testator,  and 
the  living  brother  died  afterwards,  both  leaving  heirs.  Held,  the  estate  was 
properly  divided  into  four  equal  parts  and  divided  among  the  heirs  per  stirpes. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon.  J.  L.  Camp. 

Newton  &  ^Yard  and  Salliway  &  McAskill,  for  appellants. — The 
court  erred  in  its  construction  of  the  will  in  question.  Tendick  v. 
Evetts,  38  Texas,  275;  Weller  v.  Weller,  22  Texas  Civ.  App.,  250,  251; 
Haley  v.  Gatewood,  74  Texas,  281 ;  2  Underhill  on  Wills,  sees.  561,  562, 
pp.  737,  738;  Id.,  sec.  623,  p.  832;  Id.,  sec.  606,  p.  810;  2  Jarman  on 
Wills,  p.  756,  par.  5;  Id.,  pp.  760,  761,  and  exhaustive  notes;  30  Am. 
&  Eng.  Ency.  Law,  pp.  730  to  733,  and  exhaustive  notes  cited ;  Bamsey 
V.  Stephenson,  34  Ore.,  408 ;  56  Pac,  520 ;  Bohrer  v.  Burris,  27  Ind. 
App.,  344 ;  61  N.  E.,  202 ;  Kling  v.  Schnellbecker,  107  Iowa,  636 ;  78 
N.  W.,  673;  Johnson  v.  Bodine,  108  Iowa,  594;  79  K  W.,  348;  Allen 
v.  Allen,  13  S.  C,  512;  Johnson  v.  Knight,  117  N".  C,  122;  23  S.  E., 
92;  Moonev  v.  Purpus,  70  0.  St.,  57;  Walker  v.  Griffin,  71  Wheaton, 
379;  Mclntire  v.   Mclntire,  192  IT.   S.,  116;  Balcom  v.   Haynes,  14 
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Allen,  (Mass.),  204;  Hill  v.  Bowers,  120  Mass.,  136;  Ballentine  v. 
Foster,  128  Ala.,  638;  30  So.,  483;  Almand  v.  Whitaker,  113  Ga.,  889; 
39  S.  E.,  395. 

Two  of  the  beneficiaries  mentioned  in  item  5  of  the  will,  to  wit: 
W.  J.  McLane  and  Mrs.  C.  A.  Williamson,  being  alive  at  the  date 
of  the  execution  of  the  will  by  the  testator,  Hiram  H.  McLane,  con- 
clusively determines  that  no  reference  can  be  had  to  article  1695,  Be- 
vised  Statutes,  relating  to  descent  and  distribution,  for  the  purpose  of 
ascertaining  the  quantum  of  interest  in  the  estate  bequeathed  to  them. 
Mclntire  v.  Mclntire,  192  U.  S.,  116;  24  Sup.  Rep.,  197;  Bladder 
V.  Webb,  2  P.  Wms.,  383 ;  Bryant  v.  Scott,  28  Am.  Dec,  590. 

T.  J.  Newton,  C.  A,  Davies,  for  appellees. — The  language  of  every, 
will  must  be  construed  and  viewed  in  the  light  of  the  statute  of  the 
jurisdiction  under  which  it  is  written  and  is  to  be  enforced.  Paul  v. 
Ball,  31  Texas,  14;  In  re  Sipes  Estate,  30  Penn.  Sup.  Ct.,  145-50; 
Coates  V.  Burton,  77  N.  E.,  311;  191  Mass.,  180;  30  Amer.  &  Eng. 
Bnc.  of  Law,  p.  730;  Kirkpatrick  v.  Kirkpatrick,  64  N.  E.,  267,  197 
111.,  144. 

Where  the  words  "or  their  heirs"  are  used  in  connection  with  legatees 
in  a  will  to  show  a  taking  by  the  heirs  by  substitution  the  distribution 
will  be  per  stirpes.  30  American  &  Eng.  Enc.  of  Law,  726 ;  Bethel  v. 
Major,  68  S.  W.,  631;  Crozier  v.  Cundall,  35  S.  W.,  546;  Buflf  v. 
Baumback,  70  S.  W.,  828;  Taylor  v.  Fauver,  28  S.  E.,  317;  Siders 
V.  Siders,  48  X.  E.,  277;  (These  cases  are  grouped  in  the  1898  Supp. 
of  the  Century  Digest,  part  second,  col.  6505) ;  Best  v.  Swift,  47  S. 
W.,  253;  Walker  v.  Webster,  95  Va.,  377;  American  Digest,  1898,  6499; 
Bethea  v.  Bethea,  116  Ala.,  265;  American  Digest,  1897,  5515-5516; 
Armstrong  v.  Sheldon,  43  App.  Div.  (N.  Y.),  248;  American  Dig. 
1902-A,  4551-Sec.  141;  Am.  Dig.  1902-A,  col.  4451-Sec.  141, 
note  (d)  ;  Kirkpatrick  v.  Kirkpatrick,  64  N.  E.,  267;  In  re  Thompson 
Estate,  31  Leg.  J.  (N.  S.),  306;  10  Pa.  Dist.  Rep.,  276;  MacLane 
V.  Williams,  42  S.  E.,  485;  59  L.  R.  A.,  125;  Lee  v.  Baird,  44  S.  E., 
605;  In  re  Miller's  Estate,  26  Pa.  Sup.  Ct.,  453;  In  re  Sipes  Estate, 
30  Pa.  Sup.  Ct.,  145-50;  Van  Houten  v.  Hall,  64  Atlantic,  460; 
American  Digest,  1906-B,  5745,  sec.  142  (N.  J.) ;  In  re  Fleck's  Estate, 
28  Pa.  Sup.  Ct.,  466. 

JAMES,  Chief  Justice. — ^The  suit  is  one  for  the  construction  of 
item  5  of  the  will  of  Hiram  H.  McLane.  The  case  is  before  us  on 
the  findings  of  the  trial  judge.  The  clause  of  the  will  in  question 
reads :  ''Item  5.  The  remaining  portion  of  my  estate  I  will  and  direct 
phall  be  equally  divided  between  my  brother,  W.  J.  McLane,  and  sister, 
C.  A.  Williamson,  or  their  heirs,  and  the  heirs  of  my  deceased  sisters, 
Ann  Dunihue  and  Emily  J.  Kelley." 

The  findings  show  that  when  the  will  was  executed  (on  August  25, 
1905,)  the  brother,  W.  J.  McLane,  and  sister,  Mrs.  C.  A.  Williamson, 
were  alive,  but  that  the  former  died  since  the  death  of  the  testator 
and  the  latter  died  before  the  testator.  That  the  other  persons  named 
as  sisters  in  the  clause  were  dead  when  the  will  was  executed. 

That  W.  J.  McLane  left  eight  heirs;  that  Mrs.  Williamson  left  as 
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heirs  two  children  and  one  grandchild;  that  Mrs.  Emily  Kelley 
heirs,  one  son  and  three  daughters;  and  Ann  Dunihue  left  as  heirs 
eight  children,  one  of  whom  died  prior  to  the  death  of  the  testator 
leaving  five  daughters,  and  a  son  who  died  subsequent  to  the  death 
of  the  testator  leaving  as  his  heirs  a  widow  and  two  children.  The 
findings  name  the  parties  who  stand  in  the  relation  of  heirs  and  all 
of  the  parties  appear  to  have  been  before  the  court. 

The  court  construed  the  clause  as  vesting  one  fourth  of  the  residue 
of  the  estate  in  Wm.  J.  McLane,  one  fourth  in  the  heirs  of  Mrs.  C.  A. 
Williamson,  one  fourth  in  the  heirs  of  Mrs.  Ann  Dunihue  and  one 
fourth  in  the  heirs  of  Emily  J.  Kelley. 

Appellants  contend  that  W.  J.  McLane,  Mrs.  Williamson  and  the 
heirs  of  Ann  Dunihue  and  Emily  J.  Kelley  are  entitled  to  take  per 
capita,  that  is  to  say,  that  the  words  "shall  be  equally  divided  between 
my  brother,  W.  J.  McLane  and  sister  C.  A.  Williamson  or  their  heirs" 
show  the  intention  to  be  that  said  brother  and  sister,  or  the  heirs 
of  either,  should  take  per  stirpes,  but  that  the  words  '*and  the  heirs 
of  my  deceased  sisters,  Ann  Dunihue  and  Emily  J.  Kelley"  denote 
the  intention  that  each  of  the  heirs  of  said  sisters  were  to  take  the 
same  interest  as  would  the  said  W.  J.  McLane  and  C.  A.  Williamson 
have  taken  were  they  still  alive.  That  they,  per  capita,  and  W.  J. 
McLane  and  C.  A.  Williamson  or  their  heirs  respectively  per  stirpes, 
were  entitled  under  the  clause  to  share  equally,  the  result  of  which 
would  be  as  appellant  contends,  a  division  of  the  estate  into  fourteen 
equal  parts,  the  heirs  of  W.  J.  McLane  and  C.  A.  Williamson  taking 
two  parts,  the  heirs  of  Mrs.  Kelley  four  parts,  and  the  heirs  of  Mrs. 
Dunihue  eight  parts. 

In  determining  who  were  the  heirs  of  the  persons  named  in  the 
clause  the  court  had  recourse  to  the  statute  of  descent  and  distribution, 
which  was  proper.  This  is  because  the  will  did  not  define  whom  the 
testator  intended  to  designate  by  the  use  of  the  word  ''heirs.'^  How 
the  heirs,  when  ascertained,  should  take  is  to  be  determined,  if  pos- 
sible, from  the  terms  of  the  will  itself. 

The  principal  reason  which  governed  the  District  Judge  in  the  inter- 
pretation reached  by  him  is  that  in  the  same  clause  and  in  the  same 
connection,  the  testator  clearly  uses  the  words  "heirs"  to  designate 
a  class  and  in  the  substitutional  or  per  stirpes  sense.  The  devise  to 
W.  J.  McLane  and  C.  A.  Williamson  by  name,  "or  their  heirs''  makes 
it  manifest  that  in  this  disposition,  at  least,  the  testator  was  dealing 
with  the  heirs  of  a  brother  and  sister  as  a  class  and  not  as  individuals, 
and  it  is  the  natural  conclusion  that  he  had  the  same  scheme  in  mind 
when  he  deals  with  the  heirs  of  his  other  sisters.  The  purpose  being 
to  ascertain  the  intention  of  the  testator  where  this  is  obtainable,  though 
faintly  (Van  Houten  v.  Hall,  67  Atl.  Sep.,  1052),  from  the  context 
of  the  will  itself,  the  technical  rules  governing  the  construction  of 
wills,  which  upon  their  face  afford  no  such  indication,  are  of  no  con- 
sequence. We,  therefore,  deem  it  unnecessary  to  discuss  the  conflicting 
cases  cited  in  the  briefs.    The  judgment  is  afBrmed. 

Affirmed^ 

Writ  of  error  refused. 
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B.  W.  Shaw  v.  Maby  6.  Shaw. 

Decided  April  23,  1908. 

Husband  and  Wife— Waste  of  Wife's  Separate  Estate— -BeoelTer. 

In  a  suit  by  a  married  woman  against  her  husband  to^  establish  her  sepa- 
rate interest  in  property  in  the  possession  of  the  husband/ and  to  prevent  his 
disposing  of  the  same  and  converting  the  proceeds  to  his  own  use,  the  court  has 
authority  to  appoint  a  receiver  to  manage  the  property  pending  the  suit,  when 
the  cliaracter  and  condition  of  the  property  is  such  that  the  interest  of  the 
plaintiff  can  be  best  protected  by  such  appointment. 

Appeal  from  the  55th  Judicial  District,  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Meek,  Highsmith  &  Warren,  for  appellant. — ^Where  real  estate  is 
held  in  the  name  of  husband  and  wife,  and  the  wife  seeks  to  have  same 
decreed  her  separate  property,  she  has  an  adequate  remedy  at  law,  and 
may  bring  suit  against  her  husband,  and  have  said  property  decreed 
her  separate  property,  and  no  necessity  exists  for  a  receiver  for  this 
purpose.  Byan  v.  Byan,  .61  Texas,  473 ;  Dority  v.  Dority,  96  Texas, 
215;  Smith  on  Receivership,  32,  43  and  44;  Trevino  v.  Trevino,  63 
Texas,  650;  Bevised  Statutes,  article  2972. 

Yasmer  &  Briant,  for  appellee. — ^Where  an  emergency  exists,  such, 
for  instance,  as  the  imminent  danger  of  the  spoliation  or  destruction  ol 
the  property  in  controversy,  and  where  the  court,  in  the  exercise  of 
a  sound  discretion,  has  reason  to  apprehend  a  purpose  on  the  part  of 
the  defendant  to  commit  immediate  and  irreparable  injury  to  the 
property,  it  is  within  the  equitable  power  of  the  court,  and  it  is  its 
duty  under  such  circumstances,  to  place  the  property  in  the  hands  of 
a  receiver  and  thus  preserve  it  intact  until  the  conflicting  claims  of 
.ownership  are  finally  established.  Merrell  v.  Moore,  104  S.  W.,  517; 
Scott  v.  Cox,  30  Texas  Civ.  App.,  190;  Weems  v.  Lathrop,  42  Texas, 
211;  5  Pomeroy's  Eq.,  sees.  63,  64  and  notes;  Alderson  on  Beceivers, 
art.  131;  Smith  on  Becieivers,  page  17;  Smith  on  Beceivers,  sec.  15; 
Murray  v.  Murray,  115  Cal.,  266;  37  L.  E.  A.,  626. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee, 
Mary  6.  Shaw,  against  her  husband,  B.  W.  Shaw,  to  have  the  property 
described  in  her  petition  declared  to  be  her  separate  property  and  to 
enjoin  and  restrain  appellant  from  disposing  of  said  property  and 
converting  the  proceeds  thereof  to  his  own  use.  The  petition  alleges 
that  plaintifE  and  defendant  are  husband  and  wife  and  both  reside 
in  Harris  County,  Texas ;  that  at  the  time  of  their  said  marriage  plain- 
tiff was  possessed  in  her  own  separate  right  of  property,  real,  personal 
and  mixed,  of  the  value  of  $150,000,  and  that  at  said  time  defendant 
was  possessed  of  no  property  whatever.  Plaintiff  avers  that  during 
the  time  of  her  marriage  with  defendant  she  has  advanced  to  him, 
at  his  special  request,  large  sums  of  money,  the  separate  property  of 
herself,  and  that  defendant  has  invariably  wasted  and  squandered  such 
sums  of  money  and  has  always  failed  and  refused  to  render  unto  her^ 
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out  of  the  earnings  of  her  separate  estate^  a  support,  and  that  the 
waste  and  extravagance  of  defendant  has  reduced  her  separate  estate 
one  half  in  value.  That  at  no  time  has  defendant  exercised  any  care 
in  the  management  and  control  of  her  separate  estate,  but,  on  the 
contrary,  has  managed  said  property  in  the  most  reckless  and  extrava- 
gant manner,  ancj  lias  converted  the  separate  property  of  plaintiff  into 
money  and  appropriated  said  money  to  his  own  use,  to  plaintiff's  de- 
privation and  damage.  "Plaintiff  alleges  that  defendant  has  collected 
large  sums  of  money,  the  rents,  issues  and  profits  of  her  separate 
estate,  and  has  diverted  same  from  legitimate  use  and  has  appropriated 
same  to  his  own  use  and  benefit,  spending  such  money  in  riotous  living 
and  denying  to  plaintifE  even  a  sufficiency  thereof  for  her  support. 
Plaintiff  says  that  defendant  has  completely  and  entirely  repudiated 
the  duties  incumbent  upon  him  as  her  husband,  as  such  duties  relate 
to  the  management  of  her  separate  estate,  and  he  is  asserting  the 
rights  and  powers  of  his  position  only  for  selfish  purposes,  and  is 
diminishing,  wasting  and  despoiling  her  separate  estate  for  his  selfish 
use  and  personal  benefit** 

It  is  further  alleged  that  plaintiff  owns  in  her  separate  right  a 
plantation  in  Fort  Bend  Coun^  consisting  of  7I8V2  acres  of  land  with 
all  necessary  improvements  and  equipments  for  its  cultivation,  includ- 
ing horses,  mules  and  hogs,  and  also  a  store  stocked  with  goods,  wares 
and  merchandise  of  the  value  of  $5,000;  "that  said  store  is  now  open 
and  being  conducted  by  defendant  herein,  and  the  sales  therefrom 
amount  to  about  $40  per  day;  that  defendant  has  purchased  on  a  credit 
large  amounts  of  goods,  wares  and  merchandise,  and  large  sums  of 
money  are  now  due  and  owing  to  various  persons,  firms  and  corpor- 
ations, but  plaintiff  says  she  is  unable  to  set  out  fully  and  specifically 
the  amounts  so  due  or  the  names  of  the  parties  to  whom  due,  because 
she  says  the  defendant  positively  refuses  to  give  her  any  information 
about  said  business  or  inform  her  concerning  same  or  its  condition. 
Plaintiff  further  alleges  that  defendant  is  taking  and  converting  to. 
his  own  use  the  money  arising  from  the  sales  at  said  store,  and  is  not 
paying  off  the  obligations  and  debts  incurred  in  behalf  of  said  busi- 
ness, which  course  will  inevitably  result  in  the  ruin  and  bankruptcy 
of  said  business.  And  plaintifE  alleges  that  defendant  has  threatened 
to  sell  the  entire  stock  of  goods  in  bulk,  and  that  she  is  informed  and 
believes  and  charges  the  fact  to  be  that  he  has  actually  made  attempts 
so  to  do;  and  plaintiff  here  now  charges  that  his  purpose  and  intent 
is  to  convert  said  property  into  cash  and  appropriate  the  money  to  his 
own  selfish  use.  Plaintiff  avers  that  quite  recently  defendant  has  col- 
lected $1200  insurance  upon  a  barn  which  was  situated  upon  said 
plantation,  and  that  he  has  sold  and  converted  into  cash,  horses,  mules, 
iiogs  and  other  live  stock  and  personal  property  belonging  to  said 
plantation,  and  has  squandered  and  wasted  the  proceeds  thereof,  except 
such  part  as  she  is  informed  and  believes  he  has  on  deposit  in  the 
bank  of  T.  W.  House  of  Houston  and  J.  H.  P.  Davis  &  Co.,  of  Rich- 
mond, Texas,  and  plaintiff  says  that  of  these  moneys  defendant  has 
steadfastly  refused  to  allow  her  any  part  for  her  support,  and  threatens 
to  withdraw  same  from  said  depositories  and  appropriate  it  to  his 
own  use  and  benefit.     Plaintiff  avers  that  said  plantation  has  been 
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cultivated  in  part  by  persons  to  whom  defendant  has  rented  land  for 
parts  of  the  erops^  and  as  far  as  he  has  been  able^  he  has  collected 
said  rents  in  kind^  has  converted  same  into  cash^  and  has  squandered 
the  money,  to  the  detriment  and  injury  of  plaintiff.  Plaintiff  says 
that  the  crops  grown  on  said  plantation  are  not  entirely  gathered 
and  that  some  part  thereof  remain  in  the  field,  and  she  says  it  is 
defendant's  declared  intention  to  collect  said  crops  in  lieu  of  money 
for  rent,  to  convert  same  into  money  and  appropriate  such  money  to 
his  own  use  and  benefit  to  the  deprivation  of  plaintiff.  Plaintiff 
further  alleges  that  of  the  unsold  cotton  which  defendant  has  collected 
as  rent,  there  are  now  nine  or  more  bales  in  the  hands  of  William 
Christian  of  Houston,  Texas,  and  that  defendant  is  endeavoring  to  sell 
said  cotton  and  appropriate  the  proceeds  to  his  own  use.  Plaintiff 
shows  unto  the  eourt  that  in  view  of  the  allegations  and  statements 
of  fact  herein  contained,  and  of  the  great  wrongs  and  injuries,  the 
deprivations  which  she  has  suffered  and  endured,  and  which  she  is 
about  to  suffer  and  endure,  unless  defendant  is  restrained  and  enjoined 
as  hereinafter  prayed  for  she  will  suffer  irreparable  wrong  and  injury; 
that  she  has  no  adequate  and  sufficient  remedy  at  law.  Plaintiff  says 
that  the  interest  and  preservation  of  her  separate  estate  and  the  interest 
and  preservation  of  the  community  estate  of  herself  and  husband,  if 
any  there  be,  require  that  some  suitable  person  be  appointed  receiver 
with  power  to  take  charge  of  said  store  and  store  business,  continue 
such  business  and  keep  the  same  a  going  concern  until  it  can  be  profit- 
ably sold  or  otherwise  disposed  of,  and  that  said  person  be  also  ap- 
pointed receiver  of  said  plantation,  and  authorized  and  directed  to 
gather  the  remainder  of  the  crops  thereof,  and  to  gather  and  collect 
the  crops  and  amounts  due  from  the  share  renters,  and  run  and  ad- 
minister said  plantation  under  the  orders  and  direction  of  the  court. 

"Premises  considered,  plaintiff  prays  that  defendant  be  enjoined  and 
restrained  from  interfering  with,  handling  or  making  any  disposition 
of  the  separate  estate  of  this  plaintiff  or  any  property  belonging  to 
the  community  estate  of  plaintiff  and  defendant,  and  from  drawing 
out  of  the  bank  of  T.  W.  House  or  said  bank  of  J.  H.  P.  Davis  &  Co. 
any  money  deposited  in  the  name  of  B.  W.  Shaw,  and  from  collecting 
any  money  from  William  Christian,  or  other  merchant  or  broker, 
arising  from  sales  of  cotton ;  and  that  J.  H.  P.  Davis  &  Co.  and  William 
Christian  be  enjoined  and  restrained  from  paying  over  to  B.  W.  Shaw 
any  of  the  money  aforementioned;  that  a  receiver  be  appointed  in 
the  premises  with  such  powers  as  to  the  court  may  seem  fit  and  that 
upon  a  trial  hereof  such  injunction  be  made  perpetual,  and  that  judg- 
ment be  entered,  after  accounting  had,  for  such  sums  as  this  plain- 
tiff may  show  herself  entitled  to,  to  be  satisfied  out  of  any  community 
estate  said  defendant  may  be  shown  to  have,  and  that  the  property 
in  this  petition  described  and  referred  to  be  decreed  to  be  the  sepa- 
rate estate  of  the  plaintiff;  for  costs  of  suit,  and  for  such  other  relief, 
general  and  special,  legal  and  equitable,  to  which  plaintiff  may  show 
herself  entitled." 

The  facts  alleged  in  this  petition  were  duly  verified  by  the  affidavit 
of  plaintiff. 

On  the  11th  day  of  November,  1907,  this  petition  was  presented  to 
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the  judge  of  the  court  below  and  he^  after  considering  the  same,  entered 
his  fiat  thereon,  directing  that  defendant  be  cited  to  appear  before 
him  on  November  15,  1907,  and  show  cause  why  injunction  should 
not  issue  and  a  receiver  be  appointed  as  prayed  for.  It  was  further 
ordered  that  pending  such  hearing  the  defendant  was  'restrained  and 
enjoined  from  interfering  with  or. disposing  of  any  of  the  property 
described  in  the  petition,  and  from  collecting  any  money  from  the  sale 
of  cotton  and  withdrawing  the  deposits  mentioned  in  the  petition. 
The  Davis  Bank  and  William  Christian  were  also  enjoined  from  pay- 
ing to  defendant  any  of  the  money  in  their  hands. 

The  defendant  answered  by  general  and  special  exceptions  and  fur- 
ther specially  denied,  under  oath,  all  of  the  allegations  of  the  petition 
and  set  up  facts  showing  that  the  larger  portion  of  the  property  in 
controversy  was  community  property  of  himself  and  plaintiflf. 

Upon  a  hearing  on  November  23,  1907,  the  following  order  was 
made : 

"On  this  23d  day  of  November,  1907,  came  on  to  be  heard  the  peti- 
tion and  answer  of  the  plaintifE  and  defendant,  B.  W.  Shaw,  and  the 
court  having  heard  the  pleadings  and  the  supporting  affidavits  sub- 
mitted by  the  parties  hereto,  is  of  the  opinion,  and  it  is  so  ordered, 
adjudged  and  decreed  that  the  defendant,  Benjamin  W.  Shaw,  be  and 
he  is  hereby  enjoined  and  restrained  from  in  any  manner  interfering 
with,  handling  or  disposing  of  any  of  the  real  or  personal  property' 
belonging  to  the  separate  estate  of  plaintiflf,  Mary  G.  Shaw,  save  and 
except  that  he  shall  continue  the  management  and  control  of  the  store 
located. on  the  plantation  in  Fort  Bend  County,  described  in  plain- 
tiflf's  said  petition,  for  the  benefit  of  the  community  estate  of  said  B. 
W.  Shaw  and  Mary  G.  Shaw,  but  that  he  shall  contract  no  debts  in 
connection  with  such  store  business  that  will  affect  her  separate  estate, 
that  he  shall  continue  the  management  of  said  plantation,  but  that 
one-half  of  all  net  revenues  and  income  derived  therefrom  shall  be 
paid  over  to  the  plaintiflf,  Mary  G.  Shaw,  immediately  upon  the  receipt 
thereof  by  said  Benjamin  W.  Shaw;  that  he  shall  make  or  execute  no 
lease  or  other  contracts  of  said  plantation  or  any  part  thereof  pending 
the  further  orders  of  this  court;  that  of  the  money  now  on  deposit  to 
the  credit  of  defendant  Benjamin  W.  Shaw  in  the  banking  house  of 
J.  H.  P.  Davis  in  Richmond,  Port  Bend  County,  the  plaintiflf,  Mary 
G.  Shaw,  shall  withdraw  one-half  of  the  amount  thereof,  and  that  from 
the  sale  of  cotton,  now  in  the  hands  of  William  Christian  of  Houston, 
Texas,  one-half  of  the  proceeds  shall  be  paid  to  said  Mary  G.  Shaw, 
and  the  other  half  of  said  sums  shall  be  paid  to  defendant,  Benjamin 
W.  Shaw. 

"It  is  further  ordered  and  adjudged  that  the  prayer  of  plaintiflFs  said 
petition  for  the  appointment  of  a  receiver  herein  be  and  the  same  is 
hereby  denied. 

"It  is  further  ordered,  that,  save  as  herein  expressly  otherwise  directed 
and  decreed,  the  injunction  herein  granted  on  the  11th  day  of  Novem- 
ber, 1907,  shall  remain  in  full  force  and  eflfect.^'  No  appeal  was  taken 
from  this  order. 

On  DecemT)er  21,  1907,  plaintiflf  filed  a  writing  setting  up  that  de- 
fendant had  violated  the  injunction  theretofore  issued  by  the  court 


1908.]  Shaw  v.  Shaw.  367 

in  that  he  had  withdrawn  from  the  Davis  bank  all  of  the  deposits 
mentioned  in  the  injunction  order  before  set  out,  asking  that  he  be 
cited  to  appear  and  show  cause  why  he  should  not  be  held  in  con- 
tempt of  court.  Upon  the  hearing  of  this  motion  on  December  23, 
1907,  the  court  made  the  following  order: 

"On  this  23d  day  of  December,  1907,  came  on  to  be  heard  the  mo- 
tion of  plaintiff,  wherein  the  court^s  attention  is  directed  to  violation 
on  the  part  of  defendant  herein  of  the  orders  and  decrees  in  this 
cause  heretofore  entered;  and  the  parties  plaintiff  and  defendant  ap- 
pearing in  person  and  by  counsel,  and  the  court  being  fully  advised 
of  the  facts  and  the  premises,  is  of  the  opinion  that  said  defendant 
is  purposely  and  intentionally  violating  and  disobeying  the  former 
orders  and  decrees  herein  heretofore  entered,  to  the  injury  of  plaintiff 
and  the  property  involved  in  this  suit. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  on  the 
courts  own  motion,  that  all  former  temporary  decrees  and  restraining 
orders  and  modifications  thereof  heretofore  rendered  and  entered  herein, 
save  and  except  the  first  order  of  fiat  herein  issued  and  entered  on 
the  11th  day  of  November,  1907,  be  and  the  same  are  hereby  vacated 
and  set  aside;  and  that  said  defendant  Benjamin  W.  Shaw  be  and  he 
is  hereby  enjoined  and  restrained  from  in  any  manner  whatever  inter- 
fering with,  handling,  leasing  or  disposing  of  the  farm  or  plantation 
in  Fort  Bend  County,  Texas,  described  and  referred  to  in  the  pleadings 
in  this  cause  or  any  live  stock,  crops,  or  other  personal  property  thereon 
situated  or  connected  with  or  appurtenant  or  incident  thereto,  or  the 
cotton  now  in  the  hands  of  William  Christian,  or  the  proceeds  thereof, 
or  store  and  stock  of  goods,  liquors  and  other  merchandise  kept  in 
said  store  save  that,  until  the  qualification  of  a  receiver,  as  herein- 
after ordered,  said  Benjamin  W.  Shaw  may  continue  the  management 
of  said  store  to  the  extent  only  of  selling  goods  therein  at  retail  and 
in  the  regular  order  of  business ;  but  he  shall  make  no  sales  therefrom 
of  any  goods  therein  at  wholesale  or  in  bulk  or  in  large  quantities. 
And  it  further  appearing  to  the  court  that  the  defendant  has  violated 
the  injunction  herein  issued  and  that  the  interest,  preservation  and 
protection  of  all  said  property  during  the  pendency  of  this  suit  require 
the  appointment  of  a  receiver  herein,  to  the  end  that  said  property, 
real  and  personal,  be  not  despoiled,  wasted  and  misappropriated : 

"It  is  therefore  further  ordered,  adjudged  and  decreed  by  the  court 
that  Alf.  H.  H.  Tolar  be  and  he  is  hereby  appointed  receiver  of  said 
store  and  store  business  and  the  goods,  wares  and  merchandise  accounts, 
bills  and  notes,  and  all  other  property,  choses  in  action  and  other 
things  incident  to  and  connected  with  said  store  and  business,  as  well 
also  as  said  farm  and  plantation  and  all  property  real  and  personal, 
incident  or  appurtenant  thereto  or  connected  therewith;  this  appoint- 
ment to  become  effective  and  said  Tolar  to  assume  the  discharge  of  his 
duties  hereunder,  upon  his  making  bond,  as  conditioned  and  required 
by  law,  in  the  sum  of  two  thousand  dollars,  payable  to  Henry  Albrecht, 
Clerk  of  the  District  Court  of  Harris  County,  and  taking  the  oath  as 
by  law  in  such  cases  provided. 

"And  it  is  further  ordered  that  said  receiver,  immediately  upon  as- 
suming the  discharge  of  his  duties  herein,  prepare  and  file  with  the 
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clerk  of  this  court  a  full  and  complete  inventory  of  all  property  upon 
said  plantation  and  of  all  goods^  wares  and  merchandise  in  said  store, 
and  also  as  nearly  as  can  be  done  and  as  soon  as  same  can  be  done,  a 
full  statement  of  all  debts  due  by  said  business  and  all  accounts  and 
debts  owing  to  the  same.  And  the  said  receiver  shall  take  full  charge 
and  management  of  said  plantation  and  farm  and  store  and  store  busi- 
ness^ and  conduct  the  same  in  a  thorough  business-like  and  careful 
manner,  and  shall  make  such  reports,  exhibits  and  accounts  of  his 
doings  hereunder  as  the  court  may  from  time  to  time  require;  to  all 
of  which  judgments,  decrees  and  action  of  the  court,  in  setting  aside 
former  orders  and  decrees  and  the  entering  of  another  restraining  order, 
and  appointment  of  receiver  the  defendant  at  the  time  in  open  court 
objeetea  and  excepted  and  excepts." 

This  appeal  is  prosecuted  only  from  that  portion  of  the  above  order 
appointing  the  receiver.  None  of  the  assignments  complain  of  the  order 
enjoining  appellant  from  the  management  and  control  of  the  property 
pending  the  final  determination  of  the  suit. 

As  we  construe  the  assignments  the  only  question  presented  for  deter- 
mination is  whether,  in  a  suit  by  a  married  woman  against  her  hus- 
band to  establish  her  separate  interest  in  property  in  the  possession 
of  the  husband  and  to  prevent  his  disposing  of  her  interest  in  the 
property  and  converting  the  proceeds  to  his  own  use,  the  court  has  au- 
thority to  appoint  a  receiver  to  manage  the  property  pending  the  suit, 
when  the  character  and  condition  of  the  property  is  such  that  the 
interest  of  the  plaintiff  can  be  best  protected  by  the  appointment  of  a 
receiver. 

We  think  this  question  should  be  answered  in  the  afl5rmative.  Article 
1465  of  our  Revised  Statutes  authorizes  the  appointment  of  a  receiver 
in  an  action  "between  partners  or  others  jointly  owning  or  interested 
in  any  property  or  fund,  on  the  application  of  the  plaintiff  or  any 
party  whose  right  to  or  interest  in  the  property  or  fund  or  the  proceeds 
thereof  is  probable,  and  where  it  is  shown  that  the  property  or  fund 
is  in  danger  of  being  lost,  removed  or  materially  injured." 

The  right  of  appellee  to  maintain  a  suit  against  her  husband  for 
the  protection  of  her  property  interest  is  not  questioned.  This  right 
being  conceded,  she  is  entitled  to  any  remedy  available  to  any  other 
litigant,  and  it  seems  clear  that  under  the  article  of  the  statute  above 
quoted,  there  being  sufficient  evidence  to  authorize  the  finding  that 
she  probably  had  a  separate  interest  in  the  property  and  that  there 
was  danger  of  material  injury  to  the  property  unless  it  was  placed 
in  the  hands  of  a  receiver,  the  court  was  authorized  to  make  the  order 
appointing  a  receiver.  Dority  v.  Dority,  96  Texas,  215;  Byan  v.  Byan, 
61  Texas,  473;  Merrell  v.  Moore,  104  S.  W.,  517. 

The  court  having  enjoined  the  appellant  from  exercising  any  fur- 
ther control  over  the  property,  from  the  character  and  condition  of 
the  property  as  disclosed  by  the  pleadings  and  evidence,  its  preserva- 
tion and  protection  required  that  it  be  placed  in  charge  of  some  one 
who  could  be  held  responsible  for  its  safe  keeping  and  proper  manage- 
ment. 

While  it  is  true  that  appellee  might  have  been  entitled  to  sequestra- 
tion or  to  an  attachment  to  protect  her  claim  against  the  defendant 
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8he  was  not  restricted  to  these  remedies  and  neither  of  them  would 
have  furnished  as  adequate  and  complete  relief  as  the  appointment  of 
a  receiver. 

None  of  the  assignments  present  any  error  which  would  authorize 
a  reversal  of  the  judgment  of  the  court  below^  and  it  is  therefore 
affirmed. 

Affirmed. 


Houston  Oil  Company  of  Texas  bt  al.  v.  D.  L.  Gallup  bt  al. 

Decided  March  26,  April  23,  1908. 

1.— Grant — ^Patent  to  Heirs — ^Ancestor's  Equitable  Eights — ^Will. 

A  special  Act  of  the  Legislature,  February  1,  1850,  directed  the  issuance  of 
patent  to  the  heirs  of  L.  for  a  tract  of  land,  "being  the  residue  of  a  league  to 
which  said  L.  in  her  lifetime  was  entitled."  L.,  a  widow  with  children,  who 
had  emigrated  to  Texas,  had,  in  1834,  procured  an  order  for  survey  of  a  head- 
right  league  from  a  colony  commissioner,  had  survey,  and  received  title  to  a 
part  thereof,  and  survey  elsewhere  of  the  balance  of  the  league,  entering  into 
possession,  but  receiving  no  title  prior  to  the  Revolution  and  closing  of  the 
Land  Office.  She  died  in  1843,  leaving  the  untilled  tract  by  will  to  certain  of 
her  descendants,  and  the  special  Act  and  patent  to  her  heirs,  in  pursuance  of  it, 
was  procured  by  her  administrator  on  representation  of  the  facts  to  the  Legis- 
lature. Held,  that  the  grant  was  not  a  mere  gratuity  to  her  heirs,  but  a 
recognition  of  existing  rights  in  L.,  by  virtue  of  the  survey,  which,  though  not 
constituting  title,  were  capable  of  being  devised  by  her  will;  and  that  the  devi- 
sees took  title  on  patent  issuing,  as  against  her  heirs  in  general,  to  whom  the 
land  was  patented. 

8.— Same — Cases  Distinguished,  etc. 

Lyne  v.  Sanford,  82  Texas,  61;  Nona  Mills  Co.  v.  Wright,  101  Texas,  14, 
and  other  cases  followed.  McKinney  v.  Brown,  61  Texas,  90;  Leonard  v.  Rives, 
33  S.  W.,  292,  and  other  cases  distinguished. 

8. — ^Forced  Heirship— Advancements. 

Facts  considered,  under  which  a  will  devising  real  property  to  certain  of 
testator's  heirs,  her  death  occurring  in  1843,  was  held  not  invalidated  by  the 
law  of  forced  heirship  then  existing,  the  record  showing  previous  gifts  by  deed, 
presumed  to  be  advancements,  to  the  heirs  not  provided  for  in  the  will. 

4— EecoTery  of  Land — ^Pleading — Judgment. 

A  defendant  in  trespass  to  try  title,  who  has  settled  with  plaintiffs,  and 
thereafter  litigates  his  title  as  against  the  adverse  claims  of  codefendants  and 
interveners,  is  not  entitled  to  judgment  recovering  from  them  the  land  to 
which  he  shows  title,  in  the  absence  of  pleading  on  his  part  seeking  affirmative 
relief  against  them. 

5. — ^Assignment  of  Error. 

An  appellant  who  assigned  as  error  the  rulings  of  law  made  the  basis  of 
the  judgment  against  him,  is  held  entitled  to  reversal,  though  his  assignments 
of  error  had  not  complained  of  the  adverse  judgment  rendered  as  a  conclusion 
from  such  rulings. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

The  suit  was  trespass  to  try  title  brought  by  W.  W.  and  R.  Water- 
house  against  the  Houston  Oil  Company,  Gallup  and  Gordon.    Hassell 
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and  others  intervened.  PlaintifEs  sold  to  the  Houston  Oil  Company 
and  dismissed  their  action.  The  litigation  was  continued  between  the 
defendants  and  interveners. 

Denman,  Franklin  &  McOown,  Taliaferro  &  Nail,  Lanier  &  Martin, 
and  0.  P.  Daugherty,  for  appellants. — When  Patsy  Lewis  died  she  was 
entitled  to  receive  from  the  State  of  Texas,  the  land  in  controversy, 
and  had  taken  the  initial  steps  to  secure  the  land  and  gone  into  posses- 
sion of  same.  She  had  not,  however,  secured  patent  for  same,  and  it 
took  a  legislative  act  to  provide  for  the  issuance  of  patent.  The  act 
introduced  in  evidence  had  for  its  purpose,  not  the  granting  of  any 
land  to  the  heirs  of  Patsy  Lewis  as  a  gratuity,  but  the  real  purpose  of 
the  act  was  to  authorize  the  proper  officers  to  issue  the  final  evidence 
of  the  title  of  Patsy  Lewis  in  the  shape  of  a  patent.  There  is  nothing 
in  the  record  to  show  that  the  heirs  of  Patsy  Lewis,  as  individuals,  had 
any  individual  claim  not  deraigned  from  Patsy  Lewis,  to  a  grant  from 
the  State,  and  nothing  in  the  record  will  show  that  it  was  the  purpose 
of  the  State,  by  said  special  act  above  referred  to,  to  make  a  naked 
gift  to  said  heirs  as  individuals.  If  the  State  had  intended  to  make  a 
donation  of  land,  such  intent  would  have  been  evidenced  by  a  direct 
grant  to  such  heirs  as  individuals  and  by  name  and  not  by  an  act 
conferring  upon  such  heirs,  as  heirs  of  Patsy  Lewis,  the  right  to  secure 
the  final  evidence  of  her  rights  to  land  to  which  she  had  become  entitled 
prior  to  her  death.  The  form  in  which  this  final  evidence  should  be 
put  is  not  material  as  it  necessarily  inured  to  the  benefit  of  the  real 
owners  of  the  right  under  Patsy  Lewis.  Nona  Mills  Co.  v.  Wright, 
101  Texas,  14;  Ralston  v.  Skerrett,  82  Texas,  492;  Hill  v.  Kerr,  78 
Texas,  218;  Lyne  v.  Sandford,  82  Texas,  58;  State  v.  Zanco  Heirs,  18 
Texas  Civ.  App.,  127 ;  Massey  v.  Papin,  65  U.  S.,  362. 

It  appearing  from  the  evidence  that  Patsey  Lewis,  by  her  will,  had 
undertaken  to  dispose  of  the  whole  of  her  estate,  and  that  the  parties 
under  whom  interveners  and  defendant  Gordon  claim,  were  beneficiaries 
under  said  will,  and  accepted  the  benefits  therein,  they  are  estopped  from 
denying  the  title  of  the  other  beneficiaries  under  the  will  under  whom 
appellants  claim.  Phileo  v.  HoUiday,  24  Texas,  38;  Smith  v.  Butler, 
85  Texas,  126;  Pryor  v.  Pendleton,  92  Texas,  384;  2  Jarmon  on  Wills,  1; 
Sec.  464,  Pomeroy's  Equity   Juris. 

Some  sixty-five  years  have  elapsed  since  the  death  of  Patsey  Lewis  and 
no  claim  has  been  asserted  to  the  land  in  controversy  adverse  to  the 
title  held  by  appellants  until  the  filing  of  the  intervention  herein. 
Neither  the  adverse  claimants,  nor  those  under  whom  they  claim,  have 
ever  evidenced  their  claim  by  any  assertion  or  acts  of  ownership.  Death 
has  long  since  given  final  summons  to  those  witnesses  who  might,  if 
living,  have  told  all  the  facts  relating  to  the  matters  in  controversy. 
Time  has  effaced  proof  that  once  was  plain.  Patsey  Lewis,  by  her 
will,  disposed  of  all  of  her  estate,  including  the  land  in  controversy. 
The  beneficiaries  under  the  will  have  accepted  thereunder.  They  have 
acquiesced  in  the  claim  of  those  to  whom  the  land  in  controversy  was 
willed  and  asserted  no  title  thereto.  From  all  the  evidence  it  is  reason- 
ably probable  that  those  under  whom  appellees  claim  have  parted  with 
any  title  they  may  have  had,  either  by  acquiescence,  by  partition,  by 
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election  or  estoppel,  or  in  some  other  waj-,  and  their  conduct  is  besi 

explained  by  such  reasonable  probability,  and  the  lower  court  should 

have  80  held  and  rendered  judgment  for  appellants.    Fletcher  v.  Fuller, 

120  U.  S.,  534;  Fuller  v.  Fletcher,  44  Fed..Bep.,  34;  United  States 

V.  Devereaux,  90  Fed.  Rep.,  187 ;  Texas  Tram  &  Lumber  Co.  v.  Gwin, 

52  S.  W.  Sep.,  110;  Grayson  v.  Lofland,  21  Texas  Civ.  App.,  503; 

Bringhurst  v.  Texas  Company,  39  Texas  Civ.  App.,  600;  Arthur  v. 

Bidge,  40  Texas  Civ.   App.,   137;   Daily  v.   Starr,   26   Texas,   562; 

Gamer  v.  Lascar,  71  Texas,  435;  McDow  v.  Eabb,  66  Texas,  158; 

Johnson  v.  Shaw,  41  Texas,  432;  Johnson  v.  Timmons,   50  Texas, 

531;  Hooper  v.  Hall,  35  Texas,  87;  Ballard  v.  Perry,  28  Texas,  366; 

Hemdon  v.  Burnett,  21  Texas  Civ.  App.,  21;  Jones  v.  Reus,  5  Texas 

Cir.  App.,  628;  Bounds  v.  Little,  75  Texas,  320;  Ammon  v.  Dwyer, 

78  Texas,  639 ;  Manchaca  v.  Field,  62  Texas,  141 ;  Baylor  v.  Tillebach, 

20  Texas  Civ.  App.,  490;  Crain  v.  Huntington,  81  Texas,  614;  Johnson 

V.  Lyford,  9  Texas  Civ.  App.,  85,  89;  Smith  v.  Swan,  2  Texas  Civ. 

App.,  663;   Harris  v.   Nations,   79   Texas,  411;  Baldwin  v.   Roberts, 

36  S.  W.,  789;  Dunn  v.  Eton  (Tenn.),  23  S.  W.  Rep.,  163;  Daniels 

V.  Creekmore,  7  Texas  Civ.  App.  573. 

W.  D.  Gordon  and  Terry,  Covin  £  Mills,  for  appellees. — At  the  death 
of  Patsey  Lewis  in  1843,  she  had  no  title  to  the  land  in  controversy 
assertable  at  law  or  in  equity ;  and  therefore  no  property  rights  therein 
the  subject  of  sale  or  testamentary  disposition.  Board  of  Land  Com- 
missioners V.  Reily,  Dall.,  381;  Jones  v.  Menard,  1  Texas,  771;  Jones 
?.  Borden,  5  Texas,  409;  Board  of  Land  Commissioners  v.  Raguet,  2 
Teias,  98;  Paschal  v.  Perez,  7  Texas,  370. 

Since  neither  Patsey  Lewis  at  her  death,  nor  her  devisees  thereafter, 
had  established  their  claim  to  any  land  under  any  law  under  the  pro- 
visions of  which  she  might  have  acquired  land ;  and  since  at  the  passage 
of  the  special  act  for  the  relief  of  the  heirs  of  Patsey  Lewis,  there  was 
no  law  extant  under  which  they  could  acquire  any  land  however  meri- 
torious their  claim  might  be ;  the  act  of  the  Legislature  in  granting  to 
the  heirs  the  land  in  controversy  in  this  suit  was  an  act  of  sovereign 
grace  and  boimty — ^not  in  discharge  of  a  legal  obligation — and  its  bene- 
fits being  expressly  limited  to  the  heirs,  the  judicial  department  can 
not,  in  violation  of  the  terms  of  the  act,  divert  these  benefits  from  the 
persons  named  therein,  to  wit,  the  heirs  of  Patsey  Lewis,  to  other  and 
different  persons,  to  wit,  her  devisees.  McKinney  v.  Brown,  51  Texas, 
94;  Eastland  v.  Lester,  15  Texas,  102;  Causici  v.  LaCoste,  20  Texas, 
286;  Ralston  v.  Skerrett,  82  Texas,  488;  Todd  v.  Masterson,  61  Texas, 
618;  Leonard  v.  Rives,  33  S.  W.,  295;  Grant  v.  Wallis,  60  Texas,  350; 
Rogers  v.  Kennard,  54  Texas,  34. 

WILLSONT,  Chief  Justice. — The  suit  was  to  try  the  title  to  the 
Patsey  Lewis  survey  of  17,639,400  square  varas,  situated  in  San  Augus- 
tine County,  on  Ayish  Bayou,  and  about  twenty-one  miles  south  of  the 
town  of  San  Augustine.  Appellants,  except  as  to  a  portion  of  tlie 
land  for  which  they  obtained  judgment,  claimed  title  through  mesne 
conveyances  from  parties  claiming  as  devisees  under  Patsey  Lewis'  will, 
and  appellees  claimed  through  mesne  conveyances  from  parties  claiming 
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as  her  heirs.  From  a  finding  of  the  court  in  favor  of  the  title  asserted 
by  the  heirs  as  against  the  title  asserted  by  the  devisees^  and  a  judg- 
ment entered  in  accordance  with  such  finding,  and  from  a  finding  in 
favor  of  appellee  D.  L.  Gallup  against  appellant  S.  W\  Blount,  who 
had  warranted  the  title  to  a  portion  of  the  land,  in  the  sum  of 
$1427.40  as  damages  for  a  breach  of  the  warranty,  this  appeal  is  prose- 
cuted. 

The  trial  court's  conclusions  of  fact  are  a  part  of  the  record.  So 
far  as  they  do  not  conflict  with  the  findings  below,  we  think  they 
are  supported  by  the  record.  In  one  or  two  particulars  we  think  they 
are  not  so  supported;  and  in  one  or  two  other  particulars  where  findings 
should  have  been  made,  none  were  made.  These  omissions  have  been 
supplied  in  the  findings  below. 

Patsey  Lewis,  a  widow  with  several  children,  emigrated  to  Texas  from 
Missouri  about  1818  and  settled  in  San  Augustine  County.  September 
23,  1834,  as  the  head  of  a  family,  she  made  application  to  the  proper 
authority  for  a  grant  as  a  colonist  to  one  league  of  land;  and  Sep- 
tember 26,  1834,  the  proper  commissioner  directed  that  a  survey  be 
made  for  her  of  the  quantity  of  land  she  had  applied  for.  October 
13,  1834,  a  survey — of  twenty  labors,  it  seems — ^was  made  for  Mrs. 
Lewis  by  surveyor  David  Brown.  The  field  notes  of  this  survey  were 
shown  to  be  in  the  vault  in  the  General  Land  Office  where  the  Spanish 
archives  are  kept,  and  a  copy  thereof  seems  to  have  formed  a  part  of 
the  deposition  of  the  witness  Bobison,  but  for  some  unaccountable 
reason  same  were  not  made  a  part  of  the  record  on  this  appeal.  There- 
fore, we  have  been  unable  directly  to  determine  whether  the  survey 
then  made  was  of  the  land  in  controversy  or  not.  Circumstantially, 
it  perhaps  sufficiently  appears  that  it  was.  The  circumstances  con- 
nected with  the  filing  of  the  field  notes  and  the  date  of  the  filing  there- 
of in  the  Land  Office  are  not  sliown  in  the  record.  On  a  map  compiled 
by  David  0.  Warren,  County  Surveyor  of  San  Augustine  County,  certi- 
fied by  Warren  on  November  10,  1839,  as  being  correct,  and  forming  a 
part  of  the  archives  of  the  General  Land  Office,  the  land  in  contro- 
versy was  represented  as  the  *'Lewis*'  survey,  as  fronting  west  on  Ayish 
Bayou,  and  as  lying  south  of  and  adjoining  the  Leakey  survey.  On 
another  map  forming  a  part  of  said  archives  compiled  in  1841  by  Ira 
Ellis,  then  County  Surveyor  of  San  Augustine  County,  the  land  was 
represented  about  as  it  was  on  the  Warren  map. 

July  23,  1835,  a  final  title  was  extended  to  Patsey  Lewis  to  a  sur- 
vey of  4,289,587  square  varas,  surveyed  for  her  by  authority  of  the 
order  of  the  commissioner  made  on  her  application  referred  to.  This 
land  was  shown  to  have  been  situated  in  said  San  Augustine  County, 
about  seven  miles  east  of  the  town  of  San  Augustine,  and  to  have 
been  the  land  on  which  she  resided  before  and  at  the  time  of  her 
death. 

Patsey  Lewis  died  in  San  Augustine  County  in  1843,  leaving  a  will 
dated  February  13,  1843,  and  probated  June  19,  1843,  by  which  she 
devised  to  her  daughter  Matilda  C.  Thompson  200  acres  of  the  land 
in  controversy,  and  to  her  sons  Burrell  J.,  George,  and  A.  A.  Lewis,  the 
remainder  thereof.  November  12,  1849,  Burrell  J.  Thompson,  who 
had  been  appointed  administrator  with  the  will  annexed  of  her  estate. 
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as  "administrator  and  representative  of  Patsey  Lewis,  deceased,"  peti- 
tioned the  Legislature  to  pass  an  Act  requiring  the  Commissioner  of 
the  General  Land  OflBce  to  issue  a  patent  to  the  land  in  controversy, 
according  to  the  survey  thereof  made  by  David  Brown  in  1835.  In 
his  petition  Thompson  recites : 
"Patsey  Lewis,  deed.,  during  her  life  time  and  in  and  about  the  year 

1834  or  5  obtained  an  order  of  survey  for  one  league  of  land  from  the 
Commissioner  of  Lorenzo  de  Zavala  grant  or  colony  as  a  colonist,  viz. : 
from  George  A.  Nixon,  and  by  virtue  of  said  order  of  survey  had  a 
portion  of  said  land  surveyed  near  San  Augustine  where  she  then 
lived  and  afterwards  died,  and  a  title  extended  to  the  same  by  the  afore- 
said commissioner,  George  Antonio  Nixon,  in  the  year  1838 — and  your 
petitioner  also  finds  that  she  had  the  residue  surveyed  in  the  spring  of 

1835  about  20  miles  south  of  San  Augustine  on  the  Ayish  Bayou  by 
David  Brown,  one  of  the  regular  commissioned  surveyors  of  said  colony, 
which  is  evidenced  by  and  from  the  copy  of  the  field  notes  herewith 
appended  to  this  petition,  as  also  from  the  certificate  of  the  County 
Surveyor  of  San  Augustine  County  that  said  survey  for  Patsey  Lewis, 
deed.,  has  always  appeared  upon  the  map  of  said  county,  recognized 
and  acknowledged  as  her  lands  and  has  also  been  returned  and  appears 
on  the  map  sent  to  the  General  Land  Ofiice  from  this  county." 

February  1,  1850,  ^'an  Act  for  the  relief  of  the  heirs  of  Patsey  Lewis, 
deceased,"  became  a  law.    It  was  as  follows: 

"Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas, 
That  the  Commissioner  of  the  General  Land  Office  be,  and  he  is  hereby 
authorized  and  required  to  issue  to  the  heirs  of  Patsey  Lewis,  deceased, 
upon  their  paying  the  usual  fees  and  Government  dues,  a  patent  for 
thirty-five  hundred  and  sixty-two  acres  of  land,  that  being  the  residue 
of  a  league  to  which  said  Patsey  Lewis  in  her  life  time  was  entitled, 
and  that  this  Act  take  effect  from  its  passage.'* 

In  accordance  with  said  Act,  on  field  notes  of  a  survey  of  the  land 
made  October  5,  1852,  the  land  was  patented  to  the  heirs  of  Patsey 
Lewis,  deceased,  August  3,  1853. 

The  inventory  returned  July  24,  1844,  in  the  administration  had  on 
Patsey  Lewis*  estate  included  as  a  part  of  the  property  belonging  to 
the  estate  "three-fourths  of  a  league  of  land  on  Ayish  bayou  surveyed 
and  not  titled." 

At  her  death  Patsey  Lewis  left  as  her  heirs,  Matilda  Thompson,  her 
daughter;  Ephraim  Tally,  child  of  her  daughter  Sarah  Tally;  Mar- 
garet Johnson,  her  daughter;  Mary  Jones,  her  daughter;  Precious 
Blankenship,  her  daughter;  Melinda  Stovall,  her  daughter;  and  George 
W.  Lewis,  Allison  A.  Lewis  and  Burrell  J.  Lewis,  her  sons.  During 
her  life  time,  at  dates  ranging  from  1835  to  1841,  she  had  executed 
deeds  of  gifts  whereby  she  had  conveyed  to  each  of  her  daughters, 
except  Matilda  Thompson,  to  whom  she  devised  200  acres  of  the  land 
in  controversy,  200  acres  of  the  land  she  resided  upon.  She  had  also 
during  her  life  time  conveyed  to  her  son  Burrell  J.  Lewis  a  negro 
boy  named  Willis,  and  to  her  daughter  Sarah  Tally  a  negro  girl  named 
Jane.  By  her  will,  on  conditions  named  therein,  she  gave  to  her  daughter 
Matilda  Thompson  a  negro  woman  named  Polly,  to  B.  J.  Lewis  a  negro 
woman  named  Sophia,  and  to  Mary  Jones  a  negro  named  Jane ;  and  to 
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Presha  Blankenship  without  condition  a  negro  child.  By  the  same 
will  Bhe  devised  to  B.  J.  Lewis  her  ^'old  field  and  what  land  she 
owned  north  of  the  old  main  toad  from  San  Augustine  to  Milam/' 
which  seems  to  have  been  a  tract  of  forty  acres  out  of  her  home  place. 

The  inventory  of  her  estate,  before  referred  to,  showed  as  belonging 
to  same,  in  addition  to  the  land  in  controversy,  the  following  property 
only:  negro  slaves  name  "Polly,*'  "Sofy,**  "Jane'*  and  ''Ellen;''  foriy 
acres  of  land;  one  old  mare;  and  one  cow  and  calf. 

It  was  shown  by  a  statement  from  the  Comptroller's  office,  that  in 
1847  the  taxes  on  3321  acres  of  the  Patsey  Lewis  survey  were  assessed 
against  B.  J.  Lewis;  that  in  1848  tlie  taxes  on  3368  acres  thereof 
were  assessed  against  him  '^by  B.  J.  Thompson,  agent;"  that  in  1849 
the  taxes  on  2241  acres  thereof  were  assessed  against  him  **by  B.  J. 
Thompson,  agent;"  and  that  in  1850  2214  acres  thereof  were  assessed 
against  him.  It  was  also  shown  by  the  same  statement  that  in  1849 
the  taxes  on  1107  acres  were  assessed  against  Geo,  W.  Lewis,  and  that 
in  1850  the  taxes  on  1407  acres  were  assessed  against  him.  It  further 
appeared  from  said  statement  that  in  1849,  1850  and  other  years,  the 
taxes  on  a  tract  of  40  acres  of  the  Patsey  Lewis  land  were  assessed 
against  B.  J.  Lewis, 

It  appeared  that  during  the  life  time  of  Patsey  Lewis,  at  her  instance, 
ten  or  fifteen  acres  of  the  land  in  controversy  had  been  cleared.  The 
clearing  was  referred  to  by  a  witness  as  "an  old  field."  There  is  in 
the  record  no  evidence  of  any  further  actual  possession  by  any  one  of 
the  land  or  of  any  part  of  it. 

On  facts  found  by  him  the  learned  trial  court  concluded  as  follows: 

"At  the  time  of  the  death  of  Patsey  Lewis  in  1843,  she  had  no  title 
whatsoever  to  the  land  in  controversy  in  this  suit,  and  it  was  not  the 
subject  of  testamentary  disposition  by  her. 

"I  conclude  as  a  matter  of  law  that  the  Special  Act  of  the  Legis- 
lature granting  the  land  in  controversy  to  the  heirs  of  Patsey  Lewis 
was  an  act  of  sovereign  grace  and  bounty  on  the  part  of  the  State 
and  that  its  benefits  enured  to  all  of  the  heirs  of  Patsey  Lewis  alike. 
And  that  therefore  the  title  thus  granted  vested  in  all  of  the  heirs 
of  Patsey  Lewis  and  their  assigns." 

In  so  concluding  we  think  the  trial  court  erred.  As  the  head  of  a 
family,  under  the  laws  in  force  in  1834,  Patsey  Lewis  was  entitled  to 
one  league  of  land.  As  a  part  of  the  league  to  which  she  was  entitled, 
by  virtue  of  an  order  issued  by  the  proper  commissioner,  the  land 
in  controversy  was  surveyed  for  her  prior  to  the  closing  of  the  Land 
Office  in  1835.  The  order  for  a  survey  then  obtained  was  declared 
by  the  Constitution  of  the  Republic  to  be  valid.  General  Provisions, 
Sec.  10.  The  authority  for  the  survey  so  made  being  valid,  the  survey 
made  by  virtue  of  that  authority  should  be  held  to  have  been  a  valid 
survey,  and  to  have  operated  as  a  segregation  of  the  land  in  contro- 
versy from  the  public  domain.  To  and  in  the  land  so  segregated, 
Patsey  Lewis  had  acquired  a  right — an  equity — capable  of  being  so  per- 
fected as  to  vest  in  her  an  absolute  title  to  the  land.  Because  of  her 
failure  to  comply  with  requirements  of  laws  then  in  force,  such  an 
absolute  title  did  not  vest  in  her,  and  she  died  owning  only  an  equity 
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in  the  land.  It  was  this  equity  which  justified  the  action  of  the  officers 
of  the  State  in  184 7^  in  1848,  in  1849  and  in  1850,  in  assessing  the 
land  for  taxes  as  property  belonging  to  her  legal  representatives.  It 
was  this  equity  her  administrator  petitioned  the  Legislature  to  recog- 
nize and  perfect  by  a  patent  to  the  land;  and  it  was  this  equity, 
we  think^  that  the  Legislature  in  1850  referred  to  when  it  declared 
that  she  was  entitled  to  the  land  in  her  lifetime.  As  appears  from 
its  plain  terms  the  Act  of  the  Legislature  was  intended  as  a  recogni- 
tion of  and  as  a  provision  for  the  enforcement  of  a  right,  and  not 
as  a  donation.  And  it  was  a  right  existing  in  Patsey  Lewis  and  not 
in  her  heirs.  As  was  said  in  Fishback  v.  Young,  19  Texas,  515,  where 
a  land  certificate  had  been  issued  to  the  heirs  of  one  Cornelius,  "they 
— ^the  cliildren — ^have  no  personal  or  individual  right  to  the  land 
granted.  They  can  claim  only  as  the  representatives  of  the  deceased.'^ 
And  the  court  in  that  case  added:  "Let  the  grant  be  issued  as  it 
will,  if  the  issue  be  to  persons  representing,  in  form  or  in  fact,  the 
deceased,  it  must  inure  to  the  benefit  of  all  interested  in  the  estate." 
And  see  Pendleton  v.  Shaw,  18  Texas  Civ.  App.,  439;  Soye  v.  Maverick, 
18  Texas,  101 ;  Lyne  v.  Sanford,  82  Texas,  61 ;  Marks  v.  Hill,  46  Texas, 
349 ;  Hill  v.  Kerr,  78  Texas,  218 ;  State  v.  Zanco's  Heirs,  18  Texas  Civ. 
App.,  127;  Rogers  v.  Kennard,  54  Texas,  35;  Ralston  v.  Skerrett,  82 
Texas,  492 ;  Hines  v.  Thorn,  57  Texas,  102. 

In  disposing  of  the  contention  made  in  Lyne  v.  Sanford,  supra,  that 
a  certificate  issued  to  heirs  was  a  donation  to  them  and  not  assets  of 
the  decedent's  estate,  the  court  said:  "By  reference  to  the  special 
Act,  it  will  be  seen  that  the  Legislature,  in  granting  this  certificate, 
recognized  that  Willis  A.  Farris  had  before  his  death  earned  the  right 
to  a  headright  certificate  of  a  league  and  labor,  and  in  recognition 
of  this  right  they  granted  to  his  heirs  or  legal  representatives  the  certi- 
ficate, if  he  had  not  theretofore  received  his  headright.  The  terms  of 
this  Act  clearly  imply  that  the  consideration  that  moved  the  Legisla- 
ture to  grant  the  certificate  was  the  right  existing  in  Farris  by  reason 
of  his  having  complied  with  the  laws  under  which  the  certificate  was 
earned.  If  this  was  the  purpose  of  the  Legislature  the  grant  can  not 
be  regarded  as  a  gratuity  or  donation  to  the  heirs.'*  Keeping  in  mind 
the  declaration  of  the  court  in  Fishback  v.  Young,  supra,  that  the 
grant,  however  issued,  if  it  were  to  "persons  representing,  in  form  or 
in  fact,  the  deceased,  must  inure  to  the  benefit  of  all  interested  in 
the  estate,'*  we  are  unable  to  see  why  what  was  said  in  the  Lyne-San- 
ford  case  is  not  as  applicable  to  the  facts  of  this  one.  In  the  Act 
directing  the  issuance  of  a  patent  in  this  case  as  in  the  Act  directing 
the  issuance  of  a  certificate  in  that  one,  the  Legislature  recognized  as 
a  fact  that  the  decedent  before  her  death  had  earned  the  right  to 
the  grant.  Here,  as  there,  the  grant  was  in  recognition  of  that  right. 
As  truly  here  as  there,  the  consideration  that  moved  the  Legislature 
to  make  the  grant  was  the  right  existing  in  the  decedent  by  reason  of 
her  having  complied  with  the  laws  under  which  the  land  was  earned. 
There  the  certificate  was  held  to  have  been  assets  of  the  decedent's 
estate,  and  as  such  subject  to  his  debts.  Here,  for  similar  reasons, 
we  think  it  must  be  said  that  the  land  was  assets  of  Patsey  Lewis' 
estate  and  as  such  subject  to  be  devised  by  her.    The  conclusion  reached. 
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we  tbinky  i8  supported  by  the  autborities  eited^  and  we  think  is  very 
much  strengthened  by  the  decision  of  the  Supreme  Court  in  Nona 
Mills  Co.  V.  Wright,  101  Texas,  14.  There  the  legislature  in  1838 
had  declared  certain  named  persons  and  ^^all  others  who  had  been 
permanently  disabled  by  loss  of  eye,  arm  or  limb,  or  other  bodily  in- 
jury," to  be  entitled  to  one  league  of  land.  One  Hamilton,  who  was  en- 
titled to  a  league  and  labor  as  one  of  the  persons  the  Act  provided 
for,  during  his  lifetime  failed,  as  did  Patsey  Lewis  in  this  case,  to 
apply  to  and  obtain  from  a  board  of  land  commissioners  a  certificate 
evidencing  his  right.  January  12,  1854,  when  he  owned  no  greater 
right  to  it  than  that  owned  by  Patsey  Lewis  to  the  land  she  devised, 
he  conveyed  to  one  Dupree  in  trust  for  Maria  Hamilton,  his  former 
slave,  one  'league  and  labor  of  land  donated  to  him  by  the  State  of 
Texas  for  losses  suflFered  during  the  Mexican  invasion."  In  1858  the 
Ijegislature  passed  an  Act  requiring  the  Commissioner  of  the  General 
Land  Office  to  issue  to  him  a  certificate  for  one  league  of  land,  ''on 
account  of  wounds  received  in  the  service  of  the  late  Republic  of  Texas 
in  1836."  Hamilton  died  in  1859.  In  disposing  of  the  contention 
that  the  deed  in  trust  to  Dupree  did  not  pass  the  title  afterwards  per- 
fected in  Hamilton,  Justice  Brown  said: 

"The  land  sued  for  was  located,  surveyed,  and  patented  by  virtue 
of  a  certificate  issued  by  the  Commissioner  of  the  General  Land  Office 
to  Isaac  D.  Hamilton  for  one  league  of  land  by  authority  of  the  Act 
of  February  13,  1858,  above  quoted.  If  Isaac  D.  Hamilton's  right  was 
derived  primarily  from  that  Act,  then  the  deed  to  Dupree  did  not  em- 
brace it,  because  it  purported  to  convey  a  right  in  existence  at  the 
time  of  its  execution.  If  the  Act  of  1858  stood  alone,  the  grant  of  the 
land  to  Isaac  Hamilton  could  be  derived  from  it  by  implication  only, 
based  upon  the  authority  given  to  the  Land  Commissioner  to  issue  the 
certificate,  because  there  are  no  words  in  the  law  appropriate  to  express 
the  grant  of  a  right.  The  language,  'be  and  he  is  hereby  required  to 
issue  to  Isaac  D.  Hamilton  a  certificate,*  etc.,  is  apt  for  directing  the 
Commissioner  to  perform  a  duty  in  discharge  of  an  existing  obligation 
of  the  State ;  and  when  we  look  to  the  further  language,  'for  one  league 
of  land  on  account  of  wounds  received  in  the  service  of  the  late  Republic 
of  Texas  in  1836,  which  have  disabled  him,'  we  see  that  the  considera- 
tion of  the  grant  is  the  same  as  that  expressed  in  the  law  of  1837. 
Looking  to  the  Act  of  1837,  we  find  that  the  grant  of  one  league  of 
land  was  made  to  five  pereons,  by  name,  'and  all  others  who  have  been 
permanently  disabled  by  loss  of  eye,  arm  or  limb,  or  other  bodily  injur}', 
as  by  certificate  of  the  board  of  land  commissioners,  shows  his  incapacity 
for  bodily  labor,  by  wounds  received  in  the  service  of  Texas,  be  and 
they  are  hereby  declared  to  be  entitled  to  one  league  of  land  each.' 
The  Act  of  1858  specifies  Isaac  D.  Hamilton  as  being  one  of  those 
who  had  been  wounded  in  the  service  of  the  Bepublic  in  1836,  and 
whose  wounds  disabled  him.  The  law  creating  the  land  board  having 
been  repealed,  Hamilton  could  not  secure  his  certificate  from  the  Com- 
missioner of  the  General  Land  Office,  because  he  could  not  get  the 
certificate  from  the  board  of  land  commissioners  therefor.  The  Legis- 
lature ascertained  the  facts  which  the  board  of  land  commissioners  were 
required  to  find  and  certify,  and  then  directed  the  Commissioner  of 
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the  Geueral  Laud  Office  to  issue  the  certificate  for  the  same  quantity 
of  land,  for  the  same  service,  and  based  upon  the  same  fact  of  disability 
as  were  specified  in  the  Act  of  1837.  We  think  it  satisfactorily  appears 
from  a  comparison  of  the  two  Acts  taken  in  connection  with  the  appli- 
cation to  the  Legislature  by  Hamilton  for  relief  in  1858  that  the  right 
of  Hamilton  was  recognized  as  existing  under  the  law  of  1837,  and 
the  Act  of  1858  was  simply  a  relief  law  whereby  Hamilton  secured  the 
certificate  to  which  he  was  entitled  under  the  former  law.  This  being 
the  case,  we  see  no  reason  to  doubt  the  proper  construction  of  the 
deed  to  be  that  Hamilton  intended  to  convey  to  Maria  Hamilton  the 
league  of  land  to  which  he  was  entitled  under  the  Act  of  1837.  There 
are  some  discrepancies  in  the  description,  but  they  are  immaterial  and 
will  be  discarded  so  as  to  give  effect  to  the  intention  of  Hamilton  in 
making  this  deed." 

If,  while  at  the  time  he  made  the  conveyance,  because  of  his  failure 
to  take  advantage  of  the  laws  which  would  have  enabled  him  to  have 
secured  a  certificate  from  a  board  of  land  commissioners,  Hamilton, 
as  must  be  conceded  to  be  true,  did  not  have  a  right  which  the  courts 
could  recognize,  yet  had  such  a  right  as  through  his  deed  operated  to 
pass  to  his  grantee  the  title  to  the  land  when  perfected  by  the  Act  of 
the  Legislature,  we  see  no  reason  why  it  should  be  held  that  the  will 
of  Patsey  Lewis,  made  at  a  time  when  she  had  at  least  as  good  a 
right,  should  not  operate  to  pass  to  her  devisees  the  title,  when  per- 
fected, to  the  land  in  controversy.  We  think  it  must  be  held  that 
her  will  did  so  operate,  and  that  the  title  to  the  land  in  controversy 
when  perfected  vested  in  her  devisees.  Massey  v.  Papin,  65  U.  S.,  362, 
16  Law  Ed.,  734. 

Except  in  so  far  as  it  adjudges  a  recovery  of  1280  3-7  acres  of  the 
land  in  favor  of  appellee  W.  D.  Gordon  as  against  appellant,  the 
Houston  Oil  Co.  of  Texas  aild  its  receivers,  and  a  recovery  of  95  acres 
of  the  land  in  favor  of  Geo.  J.  Hassell  and  others,  intervenors,  and 
except  in  so  far  as  it  adjudges  costs  and  a  recovery  of  the  sum  of 
$1427.40  in  favor  of  appellee  D.  L.  Gallup  as  against  appellant  S.  W. 
Blount,  the  judgment  will  be  affirmed.  In  other  respects  it  will  be 
reversed,  and  judgment  will  be  here  rendered  that,  as  against  appellant 
S.  W.  Blount,  appellee  D.  L.  Gallup  take  nothing,  and  that  appellant 
the  Houston  Oil  Co.  and  its  receivers  recover  as  against  said  Gordon 
and  said  intervenors  said  1280  3-7  and  said  95  acres  of  land.  The 
costs  of  this  appeal  will  be  adjudged  against  said  Gordon  and  said 
intervenors,  and  appellants  will  have  judgment  for  the  costs  incurred 
by  them  in  the  court  below. 

ON  MOTION  FOR  A  REHEARINO. 

The  facts  as  found  by  the  trial  court  were:  1.  That  Patsey  Lewis 
left  a  will  dated  February  13,  1843,  filed  in  San  Augustine  County, 
June  19,  1843,  and  duly  probated,  by  which  she  directed  that  her  land 
on  Bear  Creek  be  divided  between  Burrell  J.  Lewis,  Geo.  W.  Lewis  and 
A,  A.  Lewis,  except  200  acres,  "which  shall  be  first  run  oflf  for  Matilda 
C.  Thompson;"  that  M.  C.  Thompson  take  and  raise  the  testatrix* 
grandson,  Ephraim  Talley,  and  for  her  trouble  in  doing  so  should  have 
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the  testatrix*  negro  woman  named  Polly;  that  B.  J.  Lewis  should 
have  her  negro  woman  Sophia,  provided  he  paid  testatrix*  debts  to 
the  amount  of  $350,  or  if  the  debts  did  not  amount  to  so  much,  pay  the 
balance  of  the  amount  remaining  after  paying  them  to  Margaret  Johnson; 
that  Mary  Jones  should  have  testatrix'  negro  Jane,  provided  she  paid 
Margaret  Johnson  $100 ;  that  Presha  Blankenship  should  have  Sophia's 
child,  and  that  B.  J.  Lewis  should  have  testatrix'  old  field  and  what  land 
she  owned  north  of  tlie  main  road  from  San  Augustine  to  Milam.  2. 
That  Patsey  Lewis  died  about  1843,  leaving  heirs  as  named  in  the 
finding.  3.  That  there  was  issued  to  Patsey  Lewis  on  July  23,  1835, 
by  the  Mexican -authorities  a  portion  of  a  headriglit  grant,  said  portion 
being  4,889,857  square  varas.  4.  That  on  February  1,  1850,  the  Spe- 
cial Act  of  the  Legislature  set  out  in  the  opinion  of  this  court  was 
passed.  5.  That  on  August  3,  1853,  a  patent  was  issued  by  virtue 
of  said  Special  Act  to  the  heirs  of  said  Patsey  Lewis  to  the  land  in 
controversy.  6.  That  appellant  The  Houston  Oil  Company  of  Texas 
had  acquired  the  interest  of  Geo.  W.  Lewis  and  Burrell  J.  Lewis  in 
said  land;  that  appellee  D.  L.  Gallup  had  acquired  the  interest  therein 
of  Allison  A.  Lewis;  and  that  appellee  W.  D.  Gordon  had  acquired 
the  title  of  the  remaining  lieirs  of  Patsey  Lewis,  except  a  portion  of 
the  Malinda  Stovall  branch  of  said  heirs,  held  by  the  intervenors,  ap- 
pellees Geo.  J.  Hassell  and  others.  7.  That  the  land  in  controversy 
is  wild,  unimproved,  timber  land,  and  had  never  been  in  the  possession 
of  any  of  tlie  parties  to  the  suit  or  their  privies.  8.  That  George 
Antonio  Nixon,  commissioner  for  Zavalla's  colony,  issued  an  order  of 
survey  authorizing  a  colonist's  headright  to  be  surveyed  for  Patsey 
Lewis"  as  the  head  of  a  family,  and  that  by  virtue  thereof  there  were 
surveyed  two  tracts  of  land  in  San  Augustine  County,  one  for  4,289,857 
square  varas,  which  was  titled  to  said  Patsey  Lewis  by  said  Nixon  as 
commissioner,  and  the  other  tract  approxiiAately  3321  acres,  which  was 
never  titled  to  the  said  Patsev  Lewis.  9.  That  said  survevs  were  made 
and  tlie  field  notes  of  the  small  survey  only  returned  and  carried  for- 
ward into  final  title  prior  to  November  13,  1835,  but  that  the  evidence 
did  not  show  when  or  how,  if  at  all,  the  field  notes  of  the  larger  tract 
were  returned ;  that  the  evidence  regarding  this  did  not  show  anything 
further  than  was  shown  by  the  affidavit  of  David  Brown,  filed  in  the 
land  office  several  years  afterwards,  to  the  effect  that  the  larger  sur- 
vey had  been  made  in  1835,  and  by  the  fact  that  it  was  platted  on 
the  map  of  surveys  of  San  Augustine  County  about  1839.  10.  That 
there  was  a  small  clearing  on  said  large  survey  made  at  an  early  day, 
but  that  the  evidence  did  not  show  by  whom  it  was  made,  nor  for  what 
purpose,  nor  when.  11.  That  Geo.  W.  Lewis,  one  of  the  devisees 
named  in  Patsey  Lewis'  will,  on  Nov.  4,  1853,  conveyed  his  interest 
in  the  land  to  B.  J.  Lewis,  another  of  said  devisees;  and  that  no 
conveyance  seemed  ever  to  have  been  made  by  any  one  of  the  200  acres 
set  aside  in  said  will  to  Matilda  Thompson.  i2.  That  on  June  4, 
1858,  Burrell  J.  Lewis,  by  warranty  deed,  conveyed  to  B.  Waterhouse 
a  recited  undivided  two-thirds  interest  in  said  land,  except  200  acres. 
13.  That  appellant,  the  Houston  Oil  Company  of  Texas,  and  its  re- 
ceivers had  acquired  all  the  title  owned  by  Burrell  J.  Lewis  to  the 
land  by  will,  deed  or  inheritance.     14.     That  there  were  assessments 
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made  on  the  land  as  follows:    3321  acres  assessed  to  B.  J.  Lewis  for 
the  years  1847  and  1848 ;  2221  acres  assessed  to  him  for  1849 ;  2214 
acres  for  1850;  2510  acres  for  1851,  2285  acres  for  1852  and  1853; 
and  3543  acres  in  1854;  that  the  interest  of  B.  J.  Lewis  in  said  land 
(acres  not  given)  was  assessed  to  E.  Waterhouse  in  1856  and  1857, 
and  1180  acres  for  the  years  1858,  1859  and  1860;  that  2360  acres 
was  assessed  to  said  TVaterhouse  for  the  years  1861,  1862,  1863  and 
1864,  and  to  his  estate  for  1865,  1866  and  1867;  3000  acres  for  1868, 
1869,  1870  and  1871;  and  1800  acres  for  1872;  and  that  since  1872 
a  two-thirds  interest  in  the  land  was  assessed  to  parties  claiming  under 
the  Waterhouse  estate, — but  that  there  was  no  evidence  showing  who, 
if  any  one,  paid  taxes  on  the  land  at  any  time.     15.    That  there  was 
no  evidence  of  a  claim  of  ownership  to  the  land  by  any  of  the  heirs  of 
Patsey  Lewis  or  by  any  one  holding  under  them,  other  than  that  por- 
tions thereof  were  assessed  to  some  of  them  and  that  portions  thereof 
were  conveyed  by  deeds  and  other  muniments  of  title  at  various  times. 
16.    That  a  tract  of  land  practically  in  the  same  shape  as  the  land 
in  controversy  and  apparently  covering  the  same  or  approximately  the 
same  territory,  was  delineated  on  plats  or  maps  of  San  Augustine  County 
surveys  on  file  in  the  General  Land  Office,  and  dated  November  10, 

1839,  and day  of  ....   1841.     17.    That  the  property  willed  to 

the  devisees  of  Patsey  Lewis  as  stated  in  her  will  was  not  shown  not 
to  have  been  received  by  them,  from  which  fact  the  court  inferred 
that  they  did  receive  such  devise.  18.  That  Patsey  Lewis  in  her 
lifetime  conveyed  to  some  of  her  children,  by  deeds  reciting  various 
considerations,  portions  of  her  titled  survey  of  land  in  San  Augustine 
County,  being  the  smaller  of  the  two  tracts  mentioned.  19.  That 
the  evidence  did  not  show  what  property  Patsey  Lewis  owned  or  claimed 
during  her  lifetime,  other  than  as  before  stated  in  the  findings,  nor 
did  it  appear  that  she  had  distributed  same  among  her  heirs  nor  that 
they  accepted  the  same  other  than  as  before  found,  nor  that  interveners, 
or  those  under  whom  they  claimed,  had  received  more  in  said  distribu- 
tion than  they  were  equitably  entitled  to,  nor  that  the  devisees  in  her 
will  received  less  of  her  estate  than  they  were  equitably  entitled  to 
upon  the  basis  of  the  land  in  controversy  being  accounted  no  part  of 
her  estate. 

Among  other  things,  the  trial  court  refused  to  find  as  requested  by 
appellants:  1.  That  a  survey  of  the  land  in  controversy  was  made 
and  field  notes  thereof  returned  to  tlie  General  Land  Office  prior  to 
November  13,  1835.  2.  That  Patsey  Lewis  took  possession  of  the 
land,  had  a  small  field  cleared  on  the  land  and  claimed  it  during  her 
lifetime,  and  that  same  after  her  death  was  inventoried  by  her  admin- 
istrator as  a  part  of  her  estate.  3.  That  Patsey  Lewis  by  her  deeds 
to  certain  of  her  children  and  by  the  bequests  in  her  will  disposed  of 
all  the  property  of  which  she  was  possessed  and  distributed  and  parti- 
tioned same  among  her  cHildren.  4.  That  the  intention  of  the  Legis- 
lature as  shown  by  the  Act  which  authorized  and  required  the  Commis- 
sioner of  the  General  Land  Office  to  issue  a  patent  to  the  heirs  of 
Patsey  Lewis  and  other  facts  and  circumstances  in  evidence  was  to 
recognize  the  right  of  Patsey  Lewis  to  said  land  and  to  confirm  her 
right  to  the  particular  tract  which  she  had  caused  to  be  surveyed  un- 
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der  and  by  virtue  of  the  order  of  the  commissioner  of  Zavalla's  colony. 
5.  That  the  heirs  of  Patsey  Lewis  nnder  whom  the  interveners  and 
W.  S.  Gordon  claim  and  deraign  their  title,  having  accepted  property 
devised  to  them  by  the  will  and  conveyed  to  them  by  deeds  of  gift,  all 
parties  claiming  under  them  were  estopped  from  claiming  title  to  the 
land  or  any  part  of  same  involved  in  this  suit. 

Appellants  excepted  to  the  courts  findings  of  fact,  to  the  judgment 
based  on  same,  and  to  the  refusal  of  the  court  to  find  certein  facta 
as  requested  by  them,  among  such  facts  so  requested  to  be  found  being 
those  just  specified.  By  proper  assignments  of  error  the  action  of 
the  court  in  connection  with  the  matters  covered  by  the  exceptions 
were  brought  to  this  court  for  review.  On  an  examination  of  the  rec- 
ord, we  concluded  that  the  findings  of  the  trial  court,  except  in  one 
or  two  particulars,  were  supported  by  the  record,  and  further  concluded 
that  in  one  or  two  other  particulars,  findings  which  should  have  been 
made  had  not  been  made.  The  findings  which  we  did  not  think  were 
supported  by  the  record  were:  1.  That  the  evidence  did  not  show 
that  field  notes  of  the  land  in  controversy  were  returned  to  the  land 
office.  2.  That  the  land  had  never  been  in  the  possession  of  any  of 
the  parties  to  the  suit  or  their  privies.  The  findings  which  we  con- 
cluded should  have  been  but  were  not  made  were:  1.  That  the  land 
in  controversy  had  been  surveyed  in  1834  and  1835  for  Mrs.  Lewis 
by  David  Brown,  and  that  field  notes  thereof  had  been  returned  to  the 
land  office.  2.  That  during  her  lifetime  she  had  taken  possession 
of  and  claimed  the  land,  and  that  same  was  inventoried  as  a  part  of 
her  estate  after  her  death.  3.  That  the  intention  of  the  Legisla- 
ture as  shown  by  the  evidence  was  not  to  make  a  gift  of  the  land 
to  Mrs.  Lewis'  heirs  but  was  to  recognize  and  confirm  in  Patsey  Lewis 
a  right  to  same. 

In  motions  for  a  rehearing  appellees  complain  of  the  failure  to  specify 
in  the  opinion  disposing  of  the  appeal  the  particulars  in  which  we  found 
that  the  trial  judge's  conclusions  of  fact  were  not  supported  by  the 
record  and  the  particulars  wherein  he  should  have  made  and  did  not 
make  findings.  It  is  out  of  respect  to  this  complaint  of  counsel  that 
the  foregoing  statement  has  been  extended  to  such  length  as  it  pos- 
sesses. 

The  correctness  of  the  conclusion  reached  by  us  that  the  land  in  con- 
troversy had  been  surveyed  for  Mrs.  Lewis  by  David  Brown  on  October 
13,  1834,  and  that  field  notes  thereof  had  been  returned  to  the  land 
office,  is  challenged  in  the  motions  for  a  rehearing.  The  evidence 
which  we  thought  required  such  a  finding  was:  1.  The  aflBdavit  of 
David  Brown  found  among  the  papers  relating  to  the  land  in  the  Gen- 
eral Land  Office,  to  the  effect  that  he  had  made  a  survey  of  twenty 
labors  previous  to  May  1,  1835,  and  previous  to  the  closing  of  the 
land  office  in  that  year.  This  affidavit,  being  found  among  papers  re- 
lating to  it,  we  think  should  be  held  to  have  reference  to  the  land  in 
controversy.  2.  The  recital  in  the  petition  to  the  Legislature  for  the 
relief  Act  that  Patsey  Lewis  had  had  the  land  in  controversy  surveyed 
by  David  Brown  in  the  spring  of  1835.  3.  The  testimony  of  J,  T. 
Bobison,  chief  clerk  in  the  General  Land  Office,  in  answer  to  interroga- 
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tories  propounded  to  him  in  this  suit.     Said  testimony  so  far  as  it 
bears  on  the  matter  in  question  is  set  out  below : 

"Int.  9. 

"Q.  Please  attach  to  your  answer  to  this  interrogatory  a  certified 
copy  of  the  field  notes  of  a  survey  of  twenty  labors  of  land  made  by 
David  Brown  for  Mrs.  Patsey  Lewis  in  1834  by  virtue  of  an  order 
issued  by  Geo.  Antonio  Nixon,  Commissioner  for  Zavalla's  Colony. 

"A.  I  hereto  attach  a  certified  copy  of  the  field  notes  of  a  survey 
made  by  David  Brown  for  Mrs.  Patsey  Lewis  October  13,  1834,  in  San 
Augustine  County,  and  have  marked  the  same  Exhibit  "C"  for  identifi- 
cation. Tnese  are  the  only  field  notes  in  the  General  Land  Office  made 
by  David  Brown  for  Mrs.  Patsey  Lewis  in  the  year  1834. 

"Int.  10. 

"Q.  Have  you  attached  the  certified  copy  of  said  field  notes  called 
for  and  described  in  the  preceding  interrogatory,  and  if  you  have  not, 
why  not? 

"A.    Answered  in  my  answer  to  interrogatory  No.  9  to  which  I  refer. 

"Int.  11. 

"Q.  If  you  have  stated  that  the  field  notes  called  for  and  described 
in  the  9th  Inty.  are  not  on  file  in  the  General  Land  OflBce,  please 
make  a  careful  and  thorough  search  in  your  oflSce  for  the  said  field 
notes. 

"A.  I  have  not  stated' that  the  field  notes  called  for  and  described 
in  the  9th  interrogatory  are  not  on  file  in  the  General  Land  Office. 
Exhibit  "C*  hereto  attached,  is  a  certified  copy  of  the  only  field  notes 
that  can  be  found  in  the  General  Land  Office  made  by  David  Brown 
for  Mrs.  Patsey  L^wis  in  the  year  1834.  The  records  show  that  a 
Spanish  title  was  issued  to  Patsey  Lewis  July  23,  1835,  for  4,889,857 
square  varas  by  Arthur  Henrie,  surveyor,  situated  in  San  Augustine 
County  and  the  field  notes  of  said  land  are  embraced  in  said  title. 
Diligent  search  has  been  made  but  no  other  field  notes  can  be  found. 

"Int.  12. 

"Q.  Have  you  made  the  search  for  the  field  notes  as  requested  in 
the  11th  interrogatory,  and  if  so,  what  is  the  result  of  your  search? 
Please  give  tlie  character  and  extent  of  the  search  made  by  you  for  the 
said  field  notes? 

"A.  I  have  made  the  search  requested  in  the  11th  interrogatory 
but  can  find  no  other  field  notes  made  by  David  Brown  except  those 
heretofore  referred  to,  a  certified  copy  of  which  has  been  attached 
marked  Exhibit  "C.^^  All  of  the  records  where  such  papers  could 
be  kept  have  been  examined  as  well  as  the  vaults  where  the  Spanish 
archives  are  kept.'^ 

The  field  notes  referred  to  as  attached  and  made  a  part  of  the  wit- 
ness' answers  were  not  made  a  part  of  the  record  on  this  appeal.  The 
answers  of  the  witness  Robison  to  the  9th,  10th,  11th  and  12th  inter- 
rogatories, in  the  absence  of  the  copy  of  the  field  notes  made  a  part 
thereof,  fairly  could  be  referred  only  to  the  larger  survey — the  one 
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in  controvers}'.  The  witness  was  asked  about  field  notes  of  a  survey 
of  twenty  labors  made  by  David  Brown  in  1834.  He  answers  that 
he  attaches  a  copy  of  field  notes  of  a  survey  made  by  David  Brown 
Oct.  13,  1834.  He  is  then  asked  if  he  has  stated  that  field  notes 
of  the  twenty  labors  survey  so  made  are  not  on  file  in  the  General 
Land  OflBce  to  make  a  careful  search  for  same.  To  this  he  replied  that  he 
had  not  stated  that  such  field  notes  were  not  on  file  in  the  Land  Office. 
He  had  and  would  have  no  doubt  that  the  testimony  referred  to  field 
notes  of  the  land  in  controversy  but  for  the  answer  of  the  witness  to 
the  second  cross-interrogatory,  as  follows: 

"Cross  Int.  2. 

"Q.  In  what  part  of  the  Archives  do  you  find  the  ex  parte  affidavits 
of  D.  Brown?  and  the  other  instruments  you  have  copied? 

"A.  The  affidavit  and  order  of  survey,  certified  copies  of  which  are 
hereto  attached,  marked  Exhibit  A  and  B,  are  on  file  in  the  General 
Land  Office  with  File  No.  55,  San  Augustine  1st  class,  which  contains 
the  field  notes  of  a  survey  made  by  H.  Bates  surveyor  of  San  Augus- 
tine County,  October  5,  1852,  for  Patsey  Lewis  of  one  sitio  of  land 
in  Zavala's  colony,  pursuant  to  an  order  of  survey  George  Antonio 
Nixon  dated  San  Augustine,  September  25,  1834.  The  originals  of 
these  papers  were  not  found  in  the  vaults  where  the  Spanish  archives 
are  kept,  but  there  is  nothing  on  the  affidavit  of  David  Brown  to  in- 
dicate that  it  was  regularly  filed  with  File  No,  55  San  Augustine  1st 
class  except  a  pencil  notation  of  the  file  number,  district  and  class. 
The  order  of  survey  is  endorsed  Tile  No.  55  San  Augustine  1st  class 
20  labors  Patsey  Lewis,'  thus  indicating  that  field  notes  must  have 
been  at  one  time  on  file  attached  to  said  order  of  survey,  but  they 
are  not  now  with  said  file,  or  attached  to  said  document  and  nothing 
to  show  what  became  of  them.  They  are  not  in  the  General  Land 
Office  as  far  as  I  am  able  to  find.  The  field  notes  a  certified  copy 
of  which  has  already  been  attached  and  marked  Exhibit  C  were  found 
in  the  vault  where  the  Spanish  archives  are  kept  in  the  book  of  English 
field  notes,  labelled  DP3,  page  14y2." 

The  latter  part  of  the  answer  seems  to  be  inconsistent  with  the 
answers  to  direct  interrogatories  quoted,  and  to  indicate  that  the  wit- 
ness may  have  had  reference  to  field  notes  of  some  other  survey. 
Appellee  insists  that  the  witness  referred  to  field  notes  of  the  small 
survey  titled  to  Mrs.  Lewis,  and  calls  our  attention  to  the  fact  that 
in  their  brief  appellants  concede  that  the  '^exhibit  C"  the  witness 
referred  to  was  a  copy  of  field  notes  of  the  small  survey.  The  field 
notes  the  witness  had  reference  to  evidently  were  of  a  survey  made 
October  13,  1834,  by  surveyor  Brown.  The  field  notes  of  the  small 
survey  as  copied  into  and  forming  a  part  of  the  final  title  appear  to 
have  been  made  July  23,  1835,  by  surveyor  Henrie.  But  conceding 
that  the  witness  had  reference  to  field  notes  of  the  smaller  survey 
when  he  testified  they  were  in  the  Land  Office,  while  the  correctness 
of  the  conclusion  reached  by  us  that  the  land  in  controversy  was 
surveyed  by  Brown  Oct.  IS,  183^  and  that  the  field  notes  of  the  sur- 
vey so  made  are  on  file  in  the  Land  Office,  might  for  that  reason  well 
be  questioned,  yet  the  material  part  of  that  conclusion — to  wit,  that 
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a  survey  had  been  made  and  field  notes  thereof  had  been  returned  to 
the  Land  Office  of  the  land  in  controversy  during  Patsey  Lewis^  life- 
time, would  be  left  unshaken. 

The  conclusion  reached  by  us  that  the  record  showed  that  a  portion 
of  the  land  during  her  lifetime  at  the  instance  of  Patsey  Lewis  had 
been  cleared,  is  vigorously  attacked.  The  conclusion  was  based  on  the 
testimony,  undisputed,  of  the  witness  B.  J.  Lewis,  a  son  of  Geo.  W. 
Lewis,  deceased,  and  a  grandson  of  Patsey  Lewis,  deceased.  The  wit- 
ness was  born,  in  1852.  He  testified — ^we  copy  from  the  stenographic 
report — as  follows: 

"Q.  Can  you  state  from  family  tradition  or  from  your  own  knowl- 
edge, what  you  heard,  whether  said  land  was  ever  actually  occupied  or 
possessed  by  Patsey  Lewis  or  whether  she  had  anyone  in  actual  pos- 
session ? 

"A.  I  heard  papa  say  that  his  mother  sent  him  some  negroes  down 
there  at  a  little  place,  I  think  it  was  a  place  down  there  where  widow 
Baines  is ;  a  few  settlements  of  land  cleared. 

"Q.  Do  you  know  of  your  own  knowledge  whether  it  was  an  old 
clearing  dovni  there? 

'^A.  There  was  an  old  field  there  as  far  back  as  I  can  remember — 
small  field,  10  or  15  acres.^^ 

This  testimony,  it  seems  to  us,  in  connection  with  the  fact  that  in 
her  will  Patsey  Lewis  referred  to  it  as  her  land,  and  to  the  fact  that  at 
her  death  it  was  inventoried  as  a  part  of  her  estate,  justified  and  made 
proper  the  conclusion  reached  that  during  her  lifetime  Patsey  Lewis 
had  taken  possession  of  the  land. 

The  other  finding  made  by  us,  to  wit,  that  the  intention  of  the  Legis- 
lature as  shown  by  the  evidence  was  to  recognize  and  confirm  in  Patsey 
Lewis  a  right  to  the  land,  and  not  to  donate  same  to  her  heirs,  is  also 
vigorously  assailed.  According  to  the  view  taken  by  us  this  intent  was 
the  controlling  question  in  the  case.  It  received  our  careful  considera- 
tion in  connection  with  the  authorities  relied  upon  by  appellees  as 
support  for  their  contention  that  the  Act  of  the  Legislature  should  be 
construed  as  a  donation  to'  the  heirs.  In  the  consideration  of  the 
motions  for  a  rehearing  we  have  again  carefully  examined  those  of 
the  cases  relied  upon  as  conclusively  establishing  their  contention. 
McKinney  v.  Brown,  51  Texas,  96,  seems  to  be  the  one  most  confidently 
urged  as  directly  in  point.  There,  on  February  1,  1838,  a  board  of 
land  commissioners  had  issued  to  Brown  as  a  colonist  a  certificate  num- 
bered 238  for  one  league  and  labor  of  land.  On  February  27,  1838, 
by  an  endorsement  thereon  Brown  transferred  the  certificate  to  one 
Bell.  The  certificate  was  never  recommended  by  the  commissioners 
appointed  under  the  laws  of  the  Eepublic  to  detect  fraudulent  land 
certificates,  nor  was  suit  ever  brought  to  establish  same  as  permitted 
by  the  Constitution  of  1845.  By  a  Special  Act  of  the  Legislature  passed 
September  1,  1856,  the  Commissioner  of  the  General  Land  Office  was 
ordered  to  issue  to  the  heirs  of  Brown  a  certificate  for  one  league  and 
labor  in  lieu  of  his  headright  certificate  N"o.  238.  The  certificate 
authorized  by  the  Special  Act  was  located  and  the  land  so  located  was 
patented  to  Brown's  heirs  September  7,  1860.  The  suit  was  by  the 
heirs  of  Bell  to  prove  up  as  against  the  heirs  of  Brown  the  assign- 
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ment  to  Bell  and  to  recover  the  land.     The  Supreme  Court  held: 

1.  That  the  unrecommended  certificate  issued  to  Brown  by  express 
provisions  of  the  Constitution  of  1845  was  absolutely  null  and  void. 

2.  That  being  void  neither  Brown,  to  whom  it  was  issued  nor  Bell, 
to  whom  it  had  been  assigned,  acquired  thereby  a  legal  right  as  against 
the  government,  which  either  a  court  of  law  or  equity  could  recognize 
and  enforce.  3.  That  therefore  the  subsequent  Special  Act  of  the 
Legislature  directing  the  issuance  of  a  certificate  to  Brown's  heirs  was 
but  an  act  of  sovereign  grace  and  bounty  on  the  part  of  the  political 
authority.  4.  That  being  a  mere  gratuity  the  State  Kad  a  right  to 
designate  to  whom  the  same  should  be  given.  The  decision  of  the 
court  (in  the  McKinney-Brown  case)  was  based  upon  the  provision  in 
Section  2  of  Article  11  of  the  Constitution  of  1845,  declaring  that 
the  courts  should  be  open  until  July  1,  1847,  for  the  establishment 
at  certificates  for  headrights  not  recommended  by  the  commissioners 
appointed  to  detect  fraudulent  land  certificates,  and  further  declaring 
that  all  such  unrecommended  certificates  as  should  not  be  established 
or  sued  upon  before  the  date  mentioned  should  be  barred,  and  that  all 
such  certificates  not  so  established  and  all  locations  and  surveys  made 
by  virtue  thereof  should  be  forever  null  and  void.  Section  10  of  the 
General  Provisions  of  the  Constitution  of  the  Bepublic  had  declared 
that  "all  orders  of  survey  legally  obtained  by  any  citizen  of  the  Be- 
public, from  any  legally  authorized  commissioner,  prior  to  the  act  of 
the  late  Consultation  closing  the  land  offices,  shall  be  valid.''  (And 
see  Sec.  20,  Art.  7  of  the  same  Constitution.)  The  provision  of  the 
Constitution  of  1845  referred  to  did  not  in  express  terms  make  void 
orders  of  survey  declared  by  the  Constitution  of  the  Republic  to  be 
valid.  By  its  express  terms  it  made  void  only  such  certificates  and 
surveys  made  by  virtue  thereof  as  had  not  been  recommended  as  gen- 
uine by  the  traveling  board  of  land  commissioners  and  as  had  not  been 
established  by  suit  within  the  time  allowed.  The  provision  in  the 
Constitution  of  1845  which  controlled  in  the  McKinney-Brown  case 
had  and  has  no  application  to  the  facts  of  this  case.  Patsey  Lewis 
had  not  obtained  from  a  board  of  land  commissioners  a  land  certificate 
which  either  had  or  had  not  been  recommended  by  the  traveling  board. 
Such  claim  as  she  may  have  had  on  the  land  in  controversy  here  was 
not  by  the  provision  in  the  constitution  of  1845  declared  to  be  void. 
In  passing  on  her  claim  a  court  would  not  have  been  required  either 
to  ignore  the  declaration  of  the  Constitution  or  to  have  denounced  it 
as  absolutely  void — and  because  absolutely  void,  not  capable  of  being 
made  the  foundation  of  a  right,  as  it  was  necessary  for  the  court  to 
do  in  the  McKinney-Brown  case.  Having  legally  obtained  an  order 
authorizing  a  survey  of  the  land,  declared  by  the  Constitution  of  the 
Republic  to  be  valid,  Patsey  Lewis  had  acquired  a  right  never  there- 
afterwards  and  before  the  passage  of  the  Special  Act  for  the  relief  of 
her  heirs,  declared  to  be  void.  We  have  not  said — in  fact,  in  the 
opinion  disposing  of  the  appeal  we  have  said  to  the  contrary— that 
her^  right  had  been  so  perfected  as  to  make  it  either  a  legal  or  an 
equitable  one,  in  the  sense  that  a  court  would  be  bound  to  recognize  and 
protect  it.  She  had  not,  as  the  laws  in  force  required  she  should  have 
done,  gone  before  a  board  of  land  commissioners  and  had  issued  to 
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her  a  certificate  for  the  quantity  of  land  she  was  entitled  to.  Because 
she  had  not  and  her  le^al  representatives  had  not  procured  the  issuance 
of  a  certificate,  and  because  the,  law  creating  boards  of  land  com- 
missioners was  no  longer  in  force  at  the  time  the  Special  Act  was 
passed,  her  heirs  ^ere,  as  Hamilton  was  in  Nona  Mills  Co.  v.  Wright, 
101  Texas,  14,  without  legal  remedy.  If  her  right  to  the  land  depended 
alone  npon  the  facts  preceding  the  issuance  of  the  Special  Act  certifi- 
cate, we  would  feel  bound  to  hold  on  the  authority  of  Land  Comr. 
V.  Reily,  Dall.,  381 ;  Jones  v.  Menard,  1  Texas,  771 ;  Jones  v.  Borden, 
5  Texas,  409;  Land  Comr.  v.  Eaguet,  2  Texas,  98;  and  Paschal  v. 
Perez,  7  Texas,  370,  cited  by  appellees,  that  her  claim  was  not  one 
a  court  could  recognize  and  enforce  on  principles  of  either  law  or 
equity.  Her  right  was  not  one  of  wliich  the  courts  could  take  cog- 
nizance, but  it  was  one  which  had  been  expressly  recognized  by  the 
Hepiiblic  as  existing  in  her,  one  which  had  never  by  any  Constitution 
or  law  of  the  State  to  which  we  have  been  cited  been  declared  to  be 
void,  and  one  which  the  political' power  had  a  right  and  the  power 
to  recognize  and  confirm.  Another  point  of  difference  between  the 
McKinney-Brown  case  and  this  one  lies  in  the  fact  that  the  only 
evidence  furnished  by  the  record  of  that  case  of  the  intention  of  the 
Legislature  to  recognize  in  Brown  a  right  to  the  certificate  was  the 
recital  in  the  Special  Act  that  the  certificate  was  to  be  issued  in  lieu 
of  the  one  declared  by  the  court  to  be  void.  Such  a  recital  is  not 
inconsistent  with  an  inference  that  the  Legislature  did  not  thereby 
mean  to  recognize  and  confirm  a  right  declared  by  the  Constitution 
to  have  been  without  foundation  and  void.  It  was  consistent  with 
an  inference  that  the  Legislature,  as  determined  by  the  court,  did  not 
thereby  mean  to  so  recognize  and  confirm  such  a  right,  but,  instead, 
intended  the  grant  to  be  purely  and  simply  a  donation.  The  con- 
clusion reached  in  that  case,  we  think,  was  demanded  by  its  facts. 
Here  the  facts  are  materially  different.  By  a  valid  order  of  survey 
Patsey  Lewis  in  her  lifetime  had  had  the  land  in  controversy  surveyed 
— segregated  from  the  public  domain,  not  in  the  sense  that  by  such 
segregation  it  had  been  lawfully  appropriated  so  as  to  defeat  riglits 
others  might  lawfully  acquire  thereto — but  in  the  sense  that  it  was 
separated  from  other  land,  and  so  identified  as  the  land  she  claimed ; 
she  had  during  her  lifetime  asserted  rights  of  ownership  over  it,  if 
not  by  having  it  cleared  and  fenced,  by  undertaking  by  her  will  to 
dispose  of  it;  after  her  death  it  had  been  inventoried  as  a  part  of  her 
estate;  had  been  assessed  for  taxes  as  land  segregated  from  the  public 
domain  and  therefore  subject  to  taxation;  signing  himself  as  her 
"administrator  and  representative,"  Thompson,  further  describing  him- 
self as  ''representative"  of  her  heirs,  had  made  application  to  the 
Legislature  for  the  issuance  of  a  patent  to  the  land,  "in  as  much," 
he  recited,  ''as  the  Constitution  of  the  Eepublic  guarantees  to  all 
settlers  or  colonists  of  the  Republic  of  Texas  a  right  to  their  head- 
rights  or  parts  of  their  headrights  which  was  surveyed  previous  to 
the  closing  of  the  land  offices  by  the  Consultation,"  and  had  assigned 
as  reasons  why  a  relief  Act  should  be  passed,  that  Patsey  Ijewis  dur- 
ing her  lifetime,  in  about  the  year  1834  or  1835,  had  obtained  an 
Vol.  L.  Civil— 26, 
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order  authorizing  a  survey  of  the  land,  had  had  it  surveyed  by  David 
Brown  in  the  spring  of  1835,  as  evidenced  by  a  copy  of  field  notes, 
recited  to  be  attached  to  his  petition,  and  that  the  land  had  always 
appeared  as  hers  upon  the  map  of  San  Augustine  County;  and,  lastly, 
the  relief  Act  of  the  Legislature  directed  that  the  specific  land  be 
patented — it  ^Tbeing,**  the  Act  recites,  "the  residue  of  a  league  to  which 
said  Patsey  Lewis  in  her  lifetime  was  entitled.'^  So,  it  appeared  here, 
as  it  did  not  in  the  McKinney-Brown  case,  that  Patsey  Lewis  during 
her  lifetime  in  fact  had  acquired  an  equitable  right — not  enforcible, 
indeed,  by  the  courts,  but  yet  a  right — that  it  was  this  right  that  the 
Legislature  was  petitioned  to  recognize  and  confirm — ^and  that  it  was 
this  right  it  did  recognize  and  confirm. 

Leonard  v.  Bives,  33  S.  W.,  292,  a  case  relied  upon  as  most  in 
point  next  to  the  McKinney-Brown  case,  we  think  is  clearly  distin- 
guishable from  the  case  before  us.  So  far  as  the  report  of  the  case 
shows,  there  was  notliing  in  the  record  suggesting  that  the  certificate 
directed  by  the  Legislature  to  be  issued  to  the  heirs  and  wife  of  Walter 
H.  Gilbert  was  in  recognition  and  confirmation  of  any  right  ever 
existing  in  Gilbert.  On  the  face  of  the  record  in  that  case,  the  certi- 
ficate was,  as  held  by  the  court,  a  donation. 

The  other  cases  relied  upon  by  appellees  are,  we  think,  as  clearly 
distinguishable  from  this  one.    (See  Fields  v.  Burnett,  108  S.  W.,  1048.) 

We  did  not  think  and  do  not  now  think  the  law  of  forced  heirship 
in  force  from  1840  to  1856  (1  Sayles'  Early  Laws,  p.  400)  should 
be  held  to  aflfect  the  question  presented  by  this  appeal.  The  record 
showed  deeds  of  gift  by  Patsey  Lewis  to  those  of  her  children  not 
provided  for  in  the  will.  What  the  value  of  those  gifts  with  refer- 
ence to  the  value  of  the  land  in  controversy  may  have  been,  the 
record  does  not  show.  If  the  gifts  were  advancements  from  her  estate 
and  equal  to  the  portion  the  donees  as  forced  heirs  were  entitled  to, 
the  will  would  not  have  been  in  contravention  of  the  law.  Parker 
V.  Parker,  10  Texas,  83.  The  record  showing  facts  which  more  or 
less  strongly  indicate  that  the  will  may  not  have  been  void  because 
in  contravention  of  the  law  of  forced  heirship,  we  do  not  think  it 
should  be  assumed  that  it  was  void,  and  give  weight  to  such  assump- 
tion in  looking  to  the  intent  of  the  Legislature  in  passing  the  Special 
Act  in  question. 

While,  as  we  understand  the  law  controlling  the  case,  the  conclu- 
sion reached  by  us  was  a  correct  one  and  is  adhered  to,  appellees' 
complaint  that  the  judgment  rendered  here,  based  on  that  conclusion, 
is  erroneous,  is  a  just  one.  The  fact  that  appellants.  The  Houston 
Oil  Company  and  its  receivers,  did  not  have  pleadings  in  the  case 
justifying  affirmative  relief  in  their  favor,  was  overlooked,  as  was  also 
the  fact  that  appellee  Gordon  owned  a  small  undivided  interest  in 
the  200  acres  devised  to  Matilda  C.  Thompson.  The  judgment  ren- 
dered here  will  be  so  corrected  as  to  decree  to  appellee  Gordon  and 
the  interveners  a  four-sevenths  undivided  interest  in  the  200  acres 
devised  to  Matilda  C.  Thompson,  and  to  appellee  David  Gallup  an 
undivided  one-third  interest,  or  956  acres,  in  the  entire  survey,  less 
200  acres  thereof,  as  against  the  Oil  Company  and  its  receivers.  The 
costs  incurred  by  appellee  Gallup  in  the  court  below  and  in  this  court 
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on  the  issue  of  title  to  the  land  will  be  adjudged  against  said  Oil 
Company  and  its  receivers.  The  costs  incurred  in  the  court  below 
by  appellee  Gordon  and  the  interveners  will  be  adjudged  against  the 
Oil  Company  and  its  receivers,  and  the  costs  incurred  by  the  latter  on 
this  appeal  will  be  adjudged  against  said  Gordon  and  said  interveners. 
The  judgment  further  will  be  in  favor  of  appellant  Blount  that  appellee 
Gallup  take  nothing  as  against  him  and  that  said  appellant  Blount 
recover  of  appellee  Gallup  the  costs  incurred  by  him  in  this  court  and 
in  the  court  below. 

Appellee  Gallup  insists  that  we  erred  in  reversing  the  judgment 
in  his  favor  against  appellant  Blount  for  the  sum  of  $1427.40,  and 
in  decreeing  that  he  take  nothing  as  against  said  Blount.  The  con- 
tention is  that  error  was  not  assigned  in  the  court  below  to  this  part 
of  the  judgment  there  rendered,  and  that  there  has  not  been  presented 
to  this  court  an  assignment  complaining  of  the  judgment  in  this  par- 
ticular. The  record  shows  that  appellant  Blount  duly  excepted  to 
the  judgment  of  the  court  at  the  time  it  was  rendered,  gave  notice  of 
and  perfected  an  appeal  to  this  court,  and  assigned  as  errors  the  ac- 
tion of  the  court  on  the  matters  involving  the  question  as  to  the 
title  to  the  land.  It  does  not  show  that  he  assigned  as  error  in  the 
court  below  or  in  this  court  the  action  of  the  court  in  rendering  judg- 
ment in  favor  of  appellee  Gallup  against  him  on  his  covenant  war- 
ranting the  title  to  the  land.  His  assignments  of  error  go,  not  speci- 
fically to  the  recovery  itself,  but  to  the  basis  for  the  recovery  against 
him.  After  reaching  the  conclusion  on  assignments  of  error  properly 
presented  that  the  basis  for  a  recovery  against  him  did  not  exist,  it 
would,  it  seems  to  us,  be  unreasonable  to  hold  that,  the  basis  for 
it  gone,  the  judgment  against  him  nevertheless  must  stand.  In  the 
absence  of  any  assignment  of  error  on  his  part,  having  reached  the 
conclusion  that  the  record  showed  no  cause  of  action  against  him 
in  appellee  Gallup's  favor,  we  think  the  error  so  appearing  should 
be  treated  as  fundamental,  and  as  devolving  the  duty  on  this  court 
of  correcting  it. 

The  motions  for  a  rehearing  are  overruled. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  R.  Cheek  v.  John  E.  Foster  bt  al. 

Decided  April  25,   1908. 

l.—Bonndarlet— Apportionment  of  Exoeis— Cases  Distlnflrnished. 

In  a  suit  to  establish  the  boundaries  between  lots  in  a  subdivision  of  a 
larger  tract  of  land,  evidence  considered,  and  held  not  analogous  to  the  cases 
of  Welder  v.  Carroll,  29  Texas,  334,  and  Knippa  v.  Unlang,  27  S.  W.  Rep., 
915,  wherein  an  excess  in  distance  between  well-established  outside  boundaries 
was  apportioned  between  intermediate  tracts,  and  that  the  question  of  the  cor- 
rect location  of  the  boundaries  of  the  lot  in  question  should  have  been  submitted 
to  the  jnry. 

2. — Same — ^Pointinir  out  Bonndary. 

The  act  of  a  common  grantor  in  pointing  out  to  his  grantee  the  boundaries 
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of  a  tract  conveyed  to  him  is  irrelevant  and  immaterial  as  against  the  calls  in 
the  deed  and  as  against  the  rights  of  a  subsequent  grantee. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below 
before  Hon.  W.  P.  Hamblen. 

Harris  &  Harris,  for  appellant. — Where  a  vacant  space  exists  between 
two  tracts  of  land,  which  call  for  each  other,  and  between  which  the 
boundary  line  has  not  been  actually  marked  on  the  ground,  the  true 
line  will  be  determined  by  apportioning  the  vacant  space  between  the 
contiguous  owners  in  proportion  to  their  respective  interests,  but  where 
a  tract  of  land  is  divided  into  a  certain  number  of  lots  or  blocks,  of 
a  uniform  size,  and  by  metes  and  bounds  which  can  be  easily  ascer- 
tained, and  a  surplus  is  also  left,  any  excess  or  deficiency  will  fall  to 
such  surplus  and  each  regular  lot  or  block  will  have  its  proper  size 
and  location.  Welder  v.  Carroll,  29  Texas,  318;  Sellers  v.  Reed,  46 
Texas,  377;  Halsell  v.  McCutchen,  64  S.  W.,  72;  Baldwin  v.  Shannon, 
43  N.  J.  Law,  596. 

Love  it  Channell,  for  appellee  Foster. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellee,  John  E.  Foster,  against  appellant  and 
appellee,  I.  E.  Dean.  The  only  issue  in  the  case  is  the  true  location 
of  lot  21  in  W.  L.  Holmes  subdivision  of  the  Jolm  Brown  Jones 
survey  in  Harris  County.  The  trial  court  instructed  the  jury  to  re- 
turn a  verdict  for  plaintiff  locating  said  lot  as  claimed  by  plaintiff, 
and  upon  the  return  of  such  verdict  rendered  judgment  in  accordance 
therewith. 

The  evidence  shows  that  in  1891  W.  L.  Holmes  purchased  of  P.  S. 
Humble  a  tract  of  land  described  as  follows: 

"Fifty  (50)  acres  of  land,  less  two  and  one-half  (2^^)  acres,  out 
of  the  John  Brown  Jones  original  grant  of  one-third  of  a  league  of 
land  on  the  San  Jacinto  River,  about  17  miles  northeastwardly  from 
the  courthouse  in  the  city  of  Houston.  Beginning  at  a  stake  on  the 
west  line  of  the  John  Brown  Jones  one-third  league  grant  and  the 
W.  B.  Adams  east  line,  about  1^  miles  south  of  the  said  San  Jacinto 
River,  at  a  white  oak  tree  ten  inches  in  diameter,  marked  E.  N".,  facing 
the  corner. 

"Thence  along  said  line  361  varas  to  a  comer  marked,  a  post  oak. 
Thence  east  782  varas  to  corner,  a  pine,  marked  X. 
Thence  north  361  varas,  to  a  corner  and  stake,  adjoining  Mrs.  E.  D. 
Taylor's  tract  of  land. 

"Thence  west  782  varas,  to  a  comer,  and  the  beginning.*' 

Holmes  established  his  homestead  upon  this  tract  of  land.  In  1903 
he  sold  to  appellee,  John  E.  Foster,  a  tract  described  as  follows: 
"All  that  certain  tract  or  parcel  of  land  out  of  the  W.  L.  Holmes 
50-acre  subdivision,  out  of  the  John  Brown  Jones  one-third  league 
of  land  in  Harris  County,  Texas,  near  Humble,  about  17  miles  north- 
eastwardly from  the  .city  of  Houston,  Texas,  and  being  more  particu- 
larly described  as  lot  one  in  the  W.  L.  Holmes  subdivision;  said  lot 
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one  being  the  extreme  southeast  corner  of  said  Holmes  tracts  and  being 
208  and  %  feet  square/' 

On  November  8,  1904,  he  filed  for  record  in  Harris  County  a 
map  purporting  to  be  a  map  of  the  '^.  L.  Holmes  subdivision  of  50 
acres  out  of  the  John  Brown  Jones  survey."  This  map  is  certified 
by  W.  A.  Polk,  who  made  the  same,  to  be  correct  according  to  an 
actual  survey  made  by  him  on  the  ground.  It  was  duly  recorded 
in  vol.  1,  page  94,  of  Map  Becords  of  Harris  County,  on  November 
9,  1904. 

As  shown  on  this  map  lot  21  is  the  eastern  lot  of  a  tier  of  nine 
lots  lying  along  the  southern  line  of  the  subdivided  tract.  A  county 
road  is  shown  on  this  map  running  north  and  south  along  the  west 
line  of  the  tract,  and  a  strip  110  feet  in  width  and  designated  as 
"Reserve*'  is  shown  along  the  east  line  of  the  tract.  The  tier  of  lots 
before  mentioned  lies  between  the  county  road  and  this  "Beserve'^  strip. 
Commencing  on  the  county  road  the  first  lot  is  numbered  13.  This 
lot  is  222  by  208.73  feet,  its  north  and  south  lines  being  each  222 
feet,  in  length.  The  remaining  lots  in  the  tier  are  numbered  con- 
secutively from  14  to  21,  and  lots  14  and  21  are  each  208.73  feet 
square  and  contain  one  acre  of  land.  The  map  further  shows  that 
between  lots  14  and  15,  16  and  17,  18  and  19,  and  20  and  21,  there 
is  a  roadway  10  feet  in  width.  As  shown  on  the  map  the  tract  sub- 
divided, including  the  "Beserve"  strip  of  110  feet,  is  only  2033.84  feet 
in  length  from  east  to  west. 

On  December  1,  1904,  appellee  John  E.  Poster  reconveyed  to  Holmes 
the  land  conveyed  to  him  by  Holmes  in  1903  before  described.  This 
deed  of  reconveyance  contains  the  following  recital:  "This  convey- 
ance is  made  by  me  for  the  purpose  of  having  said  Holmes  convey 
to  me  the  proper  lot  that  I  purchased  and  which  is  incorrectly  de- 
scribed in  the  deed  to  me." 

Thereafter  on  December  8,  1904,  Holmes  conveyed  to  appellee  Foster 
"Lot  Number  twenty-one  (21)  of  the  W.  L.  Holmes  subdivision  of 
the  50  acres  out  of  the  J.  B.  Jones  one-third  league  according  to 
plat  thereof  recorded  in  vol.  1,  page  94,  Map  Becords  of  Harris 
County,  Texas." 

On  the  same  day,  December  8,  1904,  Holmes  conveyed  to  appellant 
Cheek,  a  portion  of  the  reserve  strip  shown  on  the  map  before  men- 
tiond,  describing  the  land  conveyed  as  follows: 

"All  that  certain  tract  or  parcel  of  land  situated  in  the  county 
of  Harris,  State  of  Texas,  and  being  a  part  of  the  John  Brown  Jones 
survey,  and  more  particularly  known  as  the  reserve  strip,  which  said 
strip  is  on  the  eastern  side  of  the  said  50-acre  subdivision,  and  marked 
on  the  plat  of  same  as  Beserved ;  and  which  is  110  feet  wide  by  626 
and  19-100  feet  long,  north  and  south,  and  containing  about  one  and 
one-half  acres  of  land;  and  which  plat  is  recorded  in  vol.  1,  page  94, 
of  the  record  of  maps,  plats  and  additions  of  Harris  County,  Texas." 

The  uncontradicted  evidence  shows  that  the  east  line  of  the  tract 
conveyed  to  Holmes  by  Humble  and  wife,  by  the  deed  before  men- 
tioned, is  fixed  and  established  from  the  pine  tree  marked  X,  referred 
to  in  the  field  notes  in  said  deed,  and  as  so  fixed  said  line  is  197.93 
feet  east  of  the  line  shown  on  the  map  before  mentioned  as  the  east 
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line  of  the  tract  subdivided  into  the  lots  shown  on  said  map.  The 
map  does  not  show  this  pine  tree  and  there  is  nothing  on  the  face  of 
the  map  to  indicate  that  the  east  line  shown  thereon  is  the  east  line 
of  said  original  Holmes  tract,  except  the  caption  or  statement  at  the 
top  of  the  map  which  is  as  follows:  ''W.  L.  Holmes  Subdivision  of 
50  Acres  out  of  the  John  Brown  Jones  Survey,  Harris  County,  Texas/' 

The  location  of  the  county  road,  which  is  shown  on  said  map  as 
the  western  boundary  of  the  subdivided  tract,  is  unquestioned,  as  is  the 
distance  from  this  road  to  the  east  line  of  the  subdivided  tract. 

We  think  it  clear  from  this  statement  of  the  evidence  that  the  trial 
court  could  not  conclude  as  a  matter  of  law  that  the  east  line  of  lot  21, 
owned  by  appellee  Foster,  was  located  110  feet  west  of  the  true  line  of 
the  50-acre  survey,  or  197.93  feet  further  east  from  the  county  road 
than  the  distance  shown  on  said  map. 

The  court  assumed  in  his  charge  to  the  jury  that  the  undisputed 
evidence  showed  that  the  whole  of  the  original  Holmes  tract  was  sub- 
divided and  that  under  the  rule  announced  in  Welder  v.  Carroll,  29 
Texas,  334,  and  Knippa  v.  TJmlang,  27  S.  W.,  915,  the  excess  in  the 
quantity  of  land  subdivided  should  be  apportioned  between  the  various 
subdivisions  shown  on  the  map.  This  assumption  of  fact  is  not  sus- 
tained by  the  evidence.  The  map  purports  to  have  been  made  from 
actual  survey  of  the  ground,  and  the  only  known  and  fixed  object  desig- 
nated on  the  map  is  the  county  road.  In  the  absence  of  any  testi- 
mony tending  to  show  the  location  of  lot  21  as  made  by  the  original 
surveyor  the  jury  might  have  fixed  its  location  by  the  calls  for  course 
and  distance  from  the  county  road,  and  as  so  fixed  it  would  be  located 
as  contended  by  appellant. 

The  statement  above  quoted  which  appears  at  the  top  of  the  map 
would  sustain  the  conclusion  that  the  whole  of  the  original  survey  of 
50  acres  was  subdivided,  but  the  calls  for  course  and  distance  when 
applied  to  the  only  known  and  established  object  designated  on  the  map, 
refutes  tliis  conclusion. 

If  the  undisputed  facts  showed  that  the  whole  of  the  50-acre  tract 
was  intended  to  be  subdivided  we  do  not  think  the  rule  announced 
in  the  above  cited  cases  would  be  applicable.  In  each  of  those  cases 
the  question  was  the  location  of  the  boundary  or  division  line  between 
two  grants.  There  was  no  evidence  to  show  where  this  line  was  placed 
by  the  surveyor  who  located  the  grants.  The  grants  called  for  a  com- 
mon boundary  line  and  neither  grant  was  senior  in  point  of  location. 
The  outer  boundaries  of  both  grants  were  fixed,  and  as  it  was  clear  that 
all  the  land  between  the  outside  boundaries  of  the  two  surveys  had  been 
granted  to  the  two  grantees  it  was  obviously  equitable  and  fair  to  fix 
the  division  line  so  as  to  give  each  his  proportion  of  the  excess.  The 
map  in  this  case  shows  the  exact  dimensions  of  each  of  the  several 
subdivisions  and  all  of  said  subdivisions  either  adjoin  each  other  or 
are  separated  by  a  roadway,  the  exact  width  of  which  is  shown  on  the 
map,  and  the  evidence  indicates  that  the  several  subdivisions  were 
actually  located  on  the  ground.  We  think  the  case  is  one  which  calls 
for  the  application  of  the  general  rule  which  requires  that  the  foot- 
steps of  the  surveyor  should  be  followed  in  locating  the  lines  of  a 
survey. 
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Appellee  Foster  testified  that  Holmes  pointed  out  the  boundaries  of 
his  lot  when  he  purchased ;  that  the  comers  were  marked  by  stakes  and 
that  the  lines  so  pointed  out  to  him  located  said  lot  about  100  feet 
west  of  the  east  line  of  the  60-acre  survey.  It  is  not  clear  from  the 
testimony  whether  these  corners  were  pointed  out  at  the  time  of  the 
first  purchase  which,  as  is  before  shown,  was  prior  to  the  subdivision 
evidenced  by  the  map  and  the  execution  of  the  deed  under  which  he 
now  holds,  or  at  the  time  he  received  the  deed  under  which  he  now 
holds.  Of  course  the  location  of  the  first  lot  conveyed  to  Foster  and 
which  was  reconveyed  by  him  to  Holmes  would  not  be  material  unless 
the  evidence  should  show  that  lot  21  subsequently  conveyed  to  him 
was  identical  in  location  with  the  lot  originally  conveyed.  And  it  mat- 
ters not  what  land  was  pointed  out  to  Foster  by  Holmes  if  the  land 
60  pointed  out  was  not  in  fact  within  the  boundaries  of  lot  21  as  said 
boundaries  were  fixed  by  the  surveyor  and  appear  upon  the  map  as 
against  appellant.  Appellee  can  only  hold  the  land  within  the  boundaries 
of  lot  21  as  fixed  by  the  original  survey  of  said  lot. 

What  we  have  said  disposes  of  all  the  material  questions  raised  by 
appellant.  For  the  reasons  indicated  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  W.  Yabbbough  et  al.  v.  W.  P.  Whitman  bt  al. 

Decided   April  25,  1908. 

1.— Seed — ^Power  Coupled  with  Interest — Statute  of  Limitation. 

An  instrument  in  writing  which,  after  appointing  the  party  therein  named 
attorney-in-fact  for  the  maker,  C9nveys  to  such  party  absolutely  and  in  fee 
simple  an  undivided  interest  in  the  land  referred  to  in  the  instniment,  is  suffi- 
cient basis  for  the  five  years'  statute  of  limitation. 

l^Same — ^Undivided  Interest — Limitation — ^Payment  of  Taxes. 

An  undivided  interest  in  land  may  be  acquired  by  adverse  possession  under 
the  five  years'  statute  of  limitation,  and  the  payment  of  taxes  by  a  party 
claiming  such  interest  will  be  ascribed  to  his  interest. 

S.— Co-plaintiffs — Costs. 

Where  several  plaintiffs  in  trespass  to  try  title  sue  jointly,  and  all  of 
said  plaintiffs  except  one  recover  part  of  the  land  sued  for,  it  is  error  to  tax 
the  entire  cost  of  the  suit  against  the  plaintiff  failing  to  recover.  Such  plaintiff 
should  be  taxed  only  with  the  cost  incurred  by  him. 

4.— Deed — Grantees— Construction. 

A  deed  to  a  married  woman  "and  to  her  children  jointly"  should  be  con- 
strued as  a  conveyance  to  the  woman  and  to  each  of  her  children,  share  and 
share  alike,  and  not  one-half  to  the  woman  and  the  other  half  to  the  children. 

5. — Cotenants — Limitation — ^Apportionment. 

Where  land  was  lost  to  cotenants  by  limitation,  evidence  considered,  and 
held  to  support  the  judgment  apportioning  the  loss  among  the  cotenants. 

8w — Appeal — Co-defendants — ^Practice. 

An  assignment  of  error  by  one  defendant,  complaining  of  a  judgment  as 
between  himself  and  a  codefendant,  cannot  be  considered  on  appeal  in  the  ab- 
sence of  an  appeal  by  such  defendant. 
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Error  from  the  District  Court  of  Haskell  County.  Tried  below 
before  Hon.  H.  R.  Jones. 

S,  W.  Scott,  A.  C.  Foster  and  Aldrich  &  Crooks,  for  plaintiffs  in 
error. — That  the  contingent  power  of  attorney  from  W.  C.  King  to  H. 
C.  McConnell  was  wholly  insufficient  as  a  deed  to  serve  as  a  basis  for 
five  years'  limitation,  reference  is  made  to  the  instrument  itself.  No 
consideration  existed  for  this  conveyance,  the  attorney  bringing  a  suit 
for  King  which  he  subsequently  dismissed  without  any  benefit  to  W.  C. 

The  conveyance  of  an  undivided  one-third  interest  in  an  undivided 
320  acre  interest  in  the  1280  acre  tract  contingent  on  legal  service  to 
be  rendered  is  wholly  insufficient  to  set  the  statute  of  five  years'  limi- 
tation in  motion.  Noble  v.  Hill,  27  S.  W.  Rep.,  757;  Tayler  v.  Taul, 
88  Texas,  665 ;  Puckett  v.  McDaniel,  8  Texas  Civ.  App.,  630 ;  Gamer  v. 
Boyle,  77  S.  W.  Rep.,  987. 

Where  a  number  of  plaintiffs  sue  jointly  for  recovery  of  a  tract  of 
land  and  recover  it  from  naked  trespassers  in  possession  without  settin;; 
out  their  respective  interests  in  the  recovery  or  attempting  to  show  and 
have  adjudicated  the  respective  interests  of  plaintiffs,  it  will  be  in- 
equitable and  unjust  to  let  the  trespassers  in  possession  escape  without 
payment  of  any  cost  and  tax  all  the  cost  of  the  proceedings  against  one 
of  the  plaintiffs  in  the  joint  recovery  whose  interest  is  not  shown.  Hem- 
don  V.  Rice,  21  Texas,  458. 

ir.  r.  Andrews,  for  defendant  in  error,  Whitman. 

H.  0.  McConnell,  in  pro.  per.,  defendant  in  error. — The  registration 
of  a  deed  unde;-  which  a  tenant  in  common  claims  exclusive  right  to 
land  is  notice  thereof  to  his  cotenant.  Puckett  v,  McDaniel,  28  S.  W. 
Rep.,  360. 

The  deed  under  which  defendant  in  error,  McConnell,  held  and 
claimed  title  by  limitation  is  not  a  conditional  deed,  but  an  uncondi- 
tional conveyance  of  the  fee  simple  title,  and  is  sufficient  to  support 
the  plea  of  limitation  and  the  recovery  thereunder.  Overby  v.  Johnston, 
94  S:  W.  Rep.,  131 ;  Cole  v.  Grigsby,  85  S.  W.  Rep.,  680. 

Thomason  &  Tlnomason,  for  other  defendants  in  error. — The  court 
did  not  err  in  taxing  all  the  cost  against  Chester  Haile  for  the  plain- 
tiffs broiior]it  and  maintained  tlieir  suit  upon  the  theory  that  Chester 
Haile  did  not  have  any  interest  in  said  land,  and  where  several  plain- 
tiffs sue  several  defendants  it  is  in  the  discretion  of  the  court  to  tax 
all  cost  against  one  or  more  of  the  plaintiffs  or  one  or  more  of  the 
defendants.  Hitchcock  v.  Blagge,  45  S.  W.  Rep.,  931;  Rountree  v. 
Haynes,  73  S.  W.  Rep.,  435 ;  Morrow  v.  Terrell,  21  Texas  Civ.  App., 
28,  and  eases  cited. 

The  clause  "to  Lucy  Ann  Haile  and  to  her  children  jointly"  con- 
stituted only  two  units  or  groups  of  grantees,  therefore  in  no  event  could 
the  plaintiffs  in  error  have  been  entitled  to  more  than  one-half  of  the 
land.    Paul  v.  Ball,  31  Texas,  10-21. 
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STEPHENS,  Associate  Justice. — This  was  an  action  of  trespass 
to  try  title  brought  by  plaintiffs  in  error,  who  were  the  children  and 
grandchildren  of  Lucy  Ann  Haile,  against  defendants  in  error,  W.  P. 
Whitman,  who  claimed  a  part  of  the  land  under  a  tax  title  and  dis- 
claimed as  to  the  rest,  H.  G.  McConnell,  whose  defense  was  the  statute 
of  limitation  of  five  years,  and  the  other  defendants,  who  deraigned 
title  through  conveyances  from  Lucy  Ann  Haile  and  Samuel  C.  Haile, 
her  husband,  and  who  also  pleaded  limitation. 

The  land  in  controversy  was  an  undivided  interest  of  three  hundred 
and  twenty  acres  conveyed  by  Isaac  Parker  and  wife  to  their  daughter, 
**Lucy  Ann  Haile  and  to  her  children,  jointly"  on  the  27th  day  of 
October,  1865,  out  of  a  survey  of  twelve  hundred  and  eighty  acres 
situated  in  what  is  now  Haskell  County,  Texas,  patented  to  Isaac  Parker 
as  assignee  of  Richard  Finch.  Chester  Haile,  one  of  the  plaintiffs, 
who  was  bom  after  this  deed  was  made,  was  for  that  reason  denied 
any  recovery  and  all  the  costs  of  the  suit  were  taxed  against  him.  The 
other  plaintiffs,  who  sought  to  recover  an  undivided  seven-ninths  in- 
terest, recovered  an  undivided  interest  of  only  one  hundred  and  sixty 
acres.  To  H.  G.  McConnell  was  adjudged  an  undivided  interest  of 
one  hundred  and  six  and  two-thirds  acres  under  his  plea  of  five  years 
limitation.  The  other  defendants  recovered  an  undivided  interest  of 
fifty-three  and  one-third  acres,  except  W.  P.  Whitman,  who  was  denied 
any  recovery.  From  this  judgment,  which  was  rendered  by  the  court 
without  a  jury,  the  plaintiffs  below  have  prosecuted  a  writ  of  error 
and  the  defendants  who  recovered  an  undivided  interest  of  fifty-three 
and  one-third  acres  have  filed  cross  assignments  of  error. 

The  first  claim  made  in  the  brief  of  plaintiffs  in  error  is  that  the 
court  erred  in  rendering  judgment  for  one  hundred,  six  and  two-thirds 
acres  of  the  land  in  controversy  in  favor  of  defendant  McConnell 
under  his  plea  of  five  years  limitation,  '^because  Mrs.  Elizabeth  Clink- 
scales  did  not  become  twenty-one  years  of  age  until  May  17,  1899,  and 
this  suit  was  filed  on  the  28th  day  April,  1904,  and  as  to  her  interest 
the  bar  of  limitation  did  not  apply.'*  It  is  conceded  by  McConnell  that 
this  claim  is  well  founded  and  he  offers  in  answer  to  the  assignment 
raising  this  question  to  remit  the  interest  of  Elizabeth  ClinkscaTes,  ad- 
judged to  him  under  his  plea  of  limitations,  of  three  and  one-third  acres. 
Without,  therefore,  committing  ourselves  to  the  construction  which 
seems  to  be  placed  by  both  parties  on  tlie  third  paragraph  of  article 
3352  of  the  Revised  Statutes,  we  sustain  this  assignment,  especially 
in  view  of  the  trivial  amount  involved,  on  the  confession  of  McConnell, 
and  reform  the  judgment  accordingly,  giving  to  the  plaintiffs  in  error 
also  their  costs  of  appeal  against  McConnell. 

The  recovery  by  McConnell  as  a  whole  is  next  assailed  on  the  ground 
that  the  deed  under  which  he  prescribed  was  but  an  executory  contract 
and  therefore  not  a  sufficient  basis  for  his  adverse  possession.  But 
we  find  no  merit  in  this  claim,  and  to  refute  it  need  only  quote  the 
deed,  as  follows:  "The  State  of  Texas,  County  of  Haskell.  Know  all 
Men  by  these  Presents:  That  the  undersigned  W.  C.  King  of  the 
county  of  Wilbarger  and  State  of  Texas,  has  this  day  made,  consti- 
tuted and  appointed  and  by  these  presents  do  make,  constitute  and 
appoint  II.  G.  McConnell,  attorney  at  law,  of  Haskell,  in  the  county 
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of  Haskell  and  State  of  Texas,  my  true  and  lawful  attorney,  for  me 
and  in  my  name,  place  and  stead  to  sue  for,  recover,  take  into  posses- 
sion and  to  divide  and  partition  the  following  described  real  estate 
situated  in  Haskell  County,  Texas,  to  wit:  320  acres  out  of  a  1280 
acre  survey  in  the  name  of  Richard  Finch  about  five  miles  northwest 
from  the  town  of  Haskell,  said  survey  being  known  as  abstract  No. 
135,  pat.  No.  915,  vol.  3,  patented  to  Isaac  Parker,  assignee  of  the 
said  Finch,  and  being  the  same  land  conveyed  to.  W.  C.  King  and 
J.  F.  Paramore  by  S.  C.  Haile  and  wife,  Lucy  Ann  Haile,  by  deed 
dated  Nov.  30,  1876,  hereby  giving  and  granting  my  said  attorney 
full  power  and  authority  to  do  and  perform  any  and  all  acts  and  things 
necessary  to  be  done  in  and  about  said  premises  as  fully  as  I  might 
do  if  personally  present,  with  power  of  substitution,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  or  his  substitute  shall  law- 
fully do  by  virtue  hereof;  and  in  consideration  of  the  services  hereto- 
fore and  hereafter  to  be  performed  for  me  by  my  said  attorney,  I 
do  hereby  and  by  these  presents,  grant,  bargain,  sell,  alien,  enfeoff, 
transfer,  release  and  confirm  unto  the  said  H.  0.  McConnell,  his  heirs, 
assigns,  or  legal  representatives,  forever  in  fee  simple,  one  equal  and 
undivided  one-third  interest  in  and  to  said  land  situated  and  described 
hereinbefore.  To  have  and  to  hold,  unto  him,  the  said  H.  G.  McCon- 
nell, and  his  heirs,  assigns,  or  legal  representatives,  forever  in  fee 
the  above  mentioned  and  conveyed  part  or  interest  in  said  land,  hereby 
waiving  all  laws  or  matters  of  form  whatsoever  that  might  in  any- 
wise or  manner  affect  or  impair  this  obligation  as  an  absolute  con- 
veyance to  the  said  H.  G.  McConnell  of  said  interest  in  said  land.  In 
testimony  whereof  I  have  hereunto  set  my  hand  at  Vernon,  this  11th 
day  of  Dec,  1891.    W.  C.  King.*' 

That  an  undivided  interest  may  be  acquired  by  adverse  possession 
under  the  five  years  statute,  see  Overby  v.  Johnston,  94  S.  W.  Rep.,  131, 
and  Club  Land  &  Cattle  Co.  v.  Wall,  99  Texas,  591.  The  deed  under 
which  McConnell  held  possession  showed  on  its  face  that  it  was  intended 
to  cover  the  undivided  interest  in  the  survey  claimed  by  the  plain- 
tiffs in  error  and  by  the  defendants  in  error  who  have  filed  cross 
assignments,  and  his  payment  of  taxes  should  be  ascribed  to  this 
interest. 

The  court  erred  in  taxing  all  the  costs  of  the  suit  against  Chester 
Haile  and  the  assignment  raising  this  question  will  be  sustained. 

The  assignments  of  plaintiffs  in  error  attempting  to  raise  other 
questions  are  presented  in  a  very  objectionable  manner  in  the  brief, 
tending  to  confuse  rather  than  to  aid  us  in  the  discharge  of  our  duties, 
but  after  a  very  patient  and  laborious  search  through  a  record  that 
is  far  from  perspicuous,  we  have  finally  concluded  that  plaintiffs  in 
error  recovered  all  the  land  they  were  entitled  tOj  except  the  three  and 
one-third  acres  conceded  to  them  bv  McConnell. 

The  first  cross  assignment  presented  seems  to  invite  us  to  consider 
something  not  found  in  the  record,  and  is  otherwise  without  merit 

The  next  cross  assignment  presented  complains  that  the  court  erred 
in  not  rendering  judgment  for  the  defendants  in  error  therein  named 
on  their  plea  of  five  years  limitation,  because  "the  undisputed  evidence 
shows  that  they  had  acquired  the  title  to  same  by  limitation,**  which 


1908.]  Yabbbough  v.  Whitman.  395 

is  followed  by  the  proposition,  "The  evidence  in  this  ease  shows  that 
said  defendants  in  error  made  out  a  prima  facie  case  of  title  under 
their  plea  of  five  years  limitation  to  the  land  in  controversy/'  The 
brief  fails  to  set  out  the  evidence  which  shows  title  by  limitation 
and  we  have  been  unable  to  find  it  in  the  record. 

The  next  cross  assignment  challenges  the  construction  placed  by 
the  court  on  the  deed  "to  Lucy  Ann  Haile  and  to  her  children,  jointly/' 
the  contention  being  that  this  should  be  construed  to  be  a  conveyance 
to  Lucy  Ann  Haile  of  one  half  and  to  her  children  of  the  other;  in 
support  of  which  the  case  of  Paul  v.  Ball,  31  Texas,  10,  is  cited,  but 
we  think  the  authorities  cited  by  plaintiffs  in  error  sustain  the  court 
in  construing  the  deed  to  be  a  conveyance  of  an  equal  share  to  Lucy 
Ann  Haile  and  each  of  her  children  then  living.  Heath  v.  Hewitt, 
13  L.  R.  A.,  48,  and  notes,  particularly  the  case  there  cited  of  Hamilton 
V.  Pitcher,  53  Mo.,  334,  which  is  quite  in  point. 

The  only  remaining  cross  assignment  is  quite  general,  alleging  merely 
that  the  court  erred  m  rendering  judgment  for  the  defendants  in  error 
for  only  fifty-three  and  one-third  acres  of  the  land  in  controversy  when 
they  were  entitled  to  a  judgment  for  more  than  fifty-three  and  one- 
third  acres.  But  in  no  view  of  the  case  were  the  defendants,  in  whose 
behalf  this  assignment  is  made,  entitled  to  recover  more  than  fifty- 
three  and  one-third  acres.  The  interest  of  the  plaintiffs  in  the  entire 
three  hundred  and  twenty  acres  was  six-eighths.  Mrs.  Clinkscales,  one 
of  the  plaintiffs,  treated  as  not  being  affected  by  the  statute  of  limita- 
tion, was  entitled  to  one-fourth  of  one-eighth  of  the  three  hundred  and 
twenty  acres,  or  ten  acres.  The  other  three  plaintiffs  inheriting  with 
her  a  one-eighth  interest  were  entitled  to  three-fourths  of  one-eighth, 
or  thirty  acres,  and  the  remaining  plaintiffs  were  entitled  to  five- 
eightlis,  or  two  hundred  acres.  But  all  except  Mrs.  Clinkscales  lost 
one-third  by  limitation,  or  seventy-six  and  two-thirds  acres,  and  the 
owners  of  the  remaining  two-eighths  also  lost  one-third  by  limitation, 
or  twenty-six  and  two-thirds  acres,  making  an  aggregate  of  one  hundred, 
three  and  one-third  acres  lost  by  limitation,  which,  deducted  from  the 
three  hundred  and  twenty  acres,  leaves  two  hundred,  sixteen  and  two- 
thirds  acres,  of  which  Mrs.  Clinkscales  was  entitled  to  ten  acres  and 
her  coplaintiffs  to  one  hundred,  fifty-three  and  one-third  acres,  making 
a  total  of  one  hundred,  sixty-three  and  one-third  acres  for  the  plaintiffs, 
which  would  leave  fifty-three  and  one-third  acres  for  the  defendants 
other  than  McConnell  and  Whitman,  who  filed  disclaimers. 

The  judgment  taxing  the  costs  against  Chester  Haile  will  be  reversed 
and  here  rendered  so  as  to  adjudge  against  him  only  the  costs  created 
by  him,  and  the  judgment  will  be  reversed  and  rendered  in  favor  of 
plaintiffs  in  error,  other  than  Chester  Haile,  for  the  three-and  one-third 
acres  conceded  by  McConnell  to  belong  to  them,  with  their  costs  of 
appeal  taxed  against  McConell  and  the  other  defendants  in  error.  In 
other  respects  the  judgment  will  be  affirmed. 

Reversed  in  part  and  affirmed  in  part. 
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ON    MOTION    FOR    REHEARING. 

The  motion  of  E.  P.  Thoinason  and  other  defendants  in  error  who 
sought  to  have  the  judgment  reviewed  on  cross  assignments  concludes 
with  the  following  remarks:  "We  must  confess  we  can  not  see  how 
a  party  can  recover  land  against  another  party  when  he  acknowledges 
the  title  of  the  other  party  under  limitation,  when  he  does  not  even 
claim  or  plead  limitation  against  him.  In  this  case  H.  G.  McConnell, 
as  agent  and  attorney  for  Wm.  C.  King  and  his  vendees,  leased  the 
land  for  them  from  1891  to  the  trial  of  this  case,  thereby  acknowl- 
edging their  right  to  the  same,  and  does  not  attempt  to  plead  limitation 
against  King  or  his  vendees,  but  in  the  face  of  this  the  court  holds 
that  H.  G.  McConnell  has  acquired  twenty-six  and  two-thirds  acres  of 
the  land  these  defendants  in  error  are  entitled  to,  notwithstanding  the 
facts  that  there  is  no  pleading  to  warrant  such  a  judgment  and  H.  G. 
McConnell  does  not  even  claim  that  he  is  entitled  to  the  same  against 
these  defendants  in  error  mentioned  herein.  We  earnestly  insist  that 
this  is  error,  and  that  the  court  should  not  deduct  the  twenty-six  and 
two-thirds  acres  out  of  the  land  these  defendants  in  error  are  entitled 
to,  but  should  be  deducted  out  of  the  plaintiflEs  in  error's  part." 

As  we  understand  the  record  the  defendants  in  error  submitting 
these  remarks  undertook  to  deraign  title  both  from  King  and  Para- 
more,  and  but  for  limitation  were  entitled  to  forty  acres  from  each 
source.  In  announcing  on  the  original  hearing  that  they  lost  twenty- 
six  and  two-thirds  acres  by  limitation  in  favor  of  McConnell  we  did 
not  mean  to  hold,  as  the  above  remarks  would  indicate,  that  the  land 
lost  by  limitation  was  any  part  of  that  covered  by  the  title  derived 
from  King,  in  privity  with  which  McConnell  held  possession.  It  was 
not  strictly  accurate,  however,  to  say  that  twenty-six  and  two-thirds  acres 
had  been  lost  by  limitation,  since  one-third  of  the  Paramore  interest, 
to  which  alone  the  adverse  possession  of  McConnell  could  have  been 
applicable,  only  amounted  to  one-half  that  quantity,  but  McConnell 
was  entitled  to  hold  an  equal  quantity  of  the  King  interest  under  his 
deed  from  King,  which  would  work  the  same  result.  The  remarks 
made  on  this  subject  in  the  original  opinion  were  in  answer  to  the 
contention  of  Thomason  and  others  that  they  were  entitled  to  recover 
more  land  than  had  been  adjudged  to  them,  but  were  perhaps  super- 
fluous, since  no  issue  was  raised  in  the  court  below  between  Thomason 
and  others  on  the  one  hand  and  McConnell  on  the  other,  all  of  whom 
were  defendants,  who  merely  filed  separate  answers  to  the  petition  of 
the  plaintiffs  and  who  were  therefore  not  adversary  parties.  Nor, 
properly  speaking,  is  any  issue  raised  in  this  court  between  them,  no 
writ  of  error  having  been  prosecuted  by  Thomason  and  others  against 
McConnell.  So  that  if  the  judgment  as  between  the  defendants  was 
in  any  respect  erroneous,  we  would  have  no  jurisdiction  to  correct  it 
on  this  writ  of  error.  What  we  hold  is  that  the  plaintiffs  in  error, 
after  receiving  the  additional  quantity  conceded  to  them  by  McCon- 
nell, have  recovered  all  the  land  to  which  they  were  entitled"  and  that 
the  defendants  in  error  have  failed  to  show  us  that  they  were  entitled 
to  recover  from  the  plaintiffs  in  error  more  land  than  was  adjudged 
to  them.     Besides^  if  otherwise  entitled  to  relief  th^  cross  assignment 
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claiming  a  greater  recovery  is  entirely  too  general^  bb  will  be  seen  from 
the  following  authorities :  Bevised  Statutes,  art.  1018,  role  81 ;  Tudor 
V.  Hodges,  71  Texas,  392;  Bayne  v.  Denny,  52  S.  W.  Hep.,  983;  Wright 
V.  Wren,  16  S.  W.  Bep.,  996;  American  Legion  of  Honor  v.  Eowell, 
78  Texas,  677;  Watzlavzick  v.  Oppenheimer,  38  Texas  Civ.  App.,  306, 
and  authorities  there  cited.    Motion  overruled. 

Overruled. 


J.  H.  Garrison  et  al.  v.  Ochiltree  County  et  al. 

Decided  April  25,   1008. 

Appeal — ^ZnsuilLcieiit  AMignmeiLts  of  Error. 

The  following  assignments  of  error  held  insufficient  to  require  considera- 
tion on  appeal:  "The  court  erred  in  refusing  to  render  judgment  in  favor  of 
these  interveners  for  the  land  in  controversy.''  "The  court  erred  in  refusing  to 
render  judgment  against  Ochiltree  County  in  favor  of  these  interveners  for  the 
sum  of  $1.00  per  acre  as  damages  for  breach  of  contract  on  the  part  of  Ochil- 
tree County  in  refusing  to  convey  the  four  leagues  of  school  land  to  these 
interveners  according  to  the  contcact  made  between  Ochiltree  County  and  J.  H. 
Garrison,"  and  "The  court  erred  in  refusing  to  render  judgment  for  the  sum  of 
$704.48  in  favor  of  J.  H.  Garrison  against  Ochiltree  County,  being  the  amount 
of  commissions  to  whichr  the  said  J.  H.  Garrison  was  entitled  for  having  made 
the  sale  of  the  four  leagues  of  school  land  at  $2.00  per  acre." 

Appeal  from  the  District  Court  of  Roberts  County.  Tried  below 
before  Hon.  H.  G.  Hendricks. 

Jasper  N.  Haney  and  Turner  &  Boyce,  for  appellants. 

Tf.  F.  Shipp,  E.  0,  Oray  and  Theodore  Mack,  for  appellees. 

SPEER,  Associate  Justice. —  One,  Wallace  Good,  instituted  this 
suit  in  the  District  Court  to  restrain  Ochiltree  County  from  conveying 
to  J.  H.  Garrison,  L.  L.  Powers  and  0.  C.  Davis,  the  school  lands 
belonging  to  said  county  by  virtue  of  a  certain  contract  entered  into 
between  Ochiltree  County  through  her  commissioners  and  the  said  J. 
H.  Garrison.  These  parties  were  subsequently  made  defendants  in  the 
action  and  asserted  their  rights  to  recover  the  land  as  against  Ochiltree 
County,  or  in  the  alternative  for  damages  for  a  breach  of  the  contract 
to  convey,  and  from  the  judgment  of  the  District  Court  denying  them 
such  recovery  have  appealed  to  this  court.  The  judgment  also  denied 
the  plaintiff  any  recovery,  but  he  has  not  appealed.  Garrison  also 
prayed  for  commissions  as  a  broker  for  having  made  the  sale  to  his 
codefendants,  but  this  "was  also  denied  him. 

The  assignments  of  error  upon  which  we  are  asked  to  reverse  the 
judgment  of  the  District  Court  are  as  follows:  "The  court  erred  in 
refusing  to  render  judgment  in  favor  of  these  interveners  for  the  land 
in  controversy;*'  "The  court  erred  in  refusing  to  render  judgment 
against  Ochiltree  County  in  favor  of  these  interveners  for  the  sum  of 
$1.00  per  acre  as  damages  for  breach  of  contract  on  the  part  of  Ochil- 
tree County  in  refusing  to  convey  the  four  leagues  of  school  lands  to 
these  interveners  according  to  tlie  contract  made  between   Ochiltree 
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County  and  J.  H.  Garrison;'*  and  "Tlie  court  erred  in  refusing  to 
render  judgment  for  tlie  sura  of  $704.48  in  favor  of  J.  H.  Garrison 
against  Ochiltree  County,  being  the  amount  of  commissions  to  which 
the  said  J.  H.  Garrison  was  entitled  for  having  made  the  sale  of  the 
four  leagues  of  school  lands  at  $2.00  per  acre."  These  assignments  are 
objected  to  as  being  too  general  to  require  consideration,  and  we  are 
compelled  to  sustain  this  objection.  An  assignment  complaining  that 
the  court  erred  in  rendering  a  particular  judgment  or  refusing  to 
render  a  particular  judgment  merely  is  not  that  distinct  specification 
of  error  required  by  the  statute  and  rules  of  practice  prescribed  by  the 
Supreme  Court.  A  proper  disposition  of  either  of  these  assignments 
would  involve  a  consideration  not  only  of  the  sufficiency  of  the  evidence 
introduced  by  appellants  to  require  a  finding  in  their  favor  upon  that 
particular  issue,  but  would  involve  as  well  an  examination  of  the  ques- 
tions presented  by  the  appellee  in  defense,  as  for  instance,  the  validity 
of  the  contract  entered  into  between  appellant,  J.  H.  Garrison,  and 
itself  in  pursuance  of  which  the  sale  of  the  lands  was  made.  In  short, 
the  assignments  do  not  point  out  any  specific  error  at  all.  (Wright 
v.  Wren,  16  S.  W.,  996;  Tudor  v.  Hodges,  71  Texas,  392;  Legion  of 
Honor  v.  Rowell,  78  Texas,  677;  Watzlavzick  v.  Oppenheimer,  38 
Texas  Civ.  App.,  306,  and  authorities  there  cited.) 

Since  there  are  no  assignments  of  error  which  we  can  consider,  it 
is  ordered  that  the  judgment  be  affirmed. 

Affirm  6d, 

Writ  of  error  refused. 


W.  J.  BiNYON,  Jr.  v.  D.  E.  Smith  bt  al. 

Decided  April  26,   1908. 

1. — ^Wrlt  of  Error— Death  of  Defendant — Service  of  Citation — Statute!  Cob- 

strued. 

After  rendition  of  judgment  in  his  favor  in  the  trial  court,  and  after  the 
defendants  in  that  court  had  Beasonably  filed  their  petition  and  bond  for  writ 
of  error,  the  plaintiff  died  intestate;  thereupon  the  plaintiffs  in  error  filed  an 
amended  petition  setting  up  the  fact  of  the  defendant  in  error's  death,  that  he 
left  no  debts,  that  there  had  been  no  administration,  and  no  necessity  for  any, 
and  prayed  for  citation  to  the  surviving  wife  and  children.  Held  that,  upon 
acceptance  of  service  of  citation  in  error  by  the  surviving  wife  and  children, 
the  plaintiffs  in  error  were  entitled  to  prosecute  their  appeal.  Rev.  Stats.,  arts. 
973,  1395,  1689,  1402,  1240  and  1399  construed. 

S. — Master  and  Servant — ^Atsnmed  Bisk — ^Evidenoe. 

In  a  suit  by  a  servant  against  the  master  for-  damages  for  personal  in- 
juries caused  by  a  smoke  stack  falling  upon  the  plaintiff  while  he  was  engaged 
in  working  upon  the  same,  evidence  considered,  and  held  to  justify  the  court  in 
submitting  the  issues  of  assumed  risk  and  contributory  negligence  to  the  jury. 

3. — Partnership — Dissolution — Assumption  of  Liabilities. 

Where,  upon  the  dissolution  of  a  partnership,  one  of  the  partners  assumed 
*'all  liabilities"  of  the  firm,  the  retiring  partner  is  entitled  to  a  judgment  over 
against  such  partner  upon  the  rendition  thereafter  of  a  judgment  against  the 
members  of  the  firm  for  damages  for  personal  injuries  inflicted  during  the  ex- 
istence of  the  partnership. 
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Error  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Orrick  &  Terrell,  for  plaintiff  in  error. — If  the  defendant  in  error 
knew  the  situation  surrounding  the  work  to  be  done  and  knew  the 
effect  or  probable  effect  of  doing  the  work  in  the  way  in  which  it 
was  done^  and  injury  resulted^  he  assumed  the  risk  and  can  not  recover. 
Hilje  V.  Hettich,  95  Texas,  321 ;  Texas,  etc.,  Ry.  Co.  v.  French,  86 
Texas,  98;  Ely  v.  S.  A.  &  A.  P.  By.  Co.,  40  S.  W.,  174;  St.  L. 

6  S.  W.  Ey.  V.  Smith,  63  S.  W.,  1064;  Ladonia  Cotton  Oil  Co.  v. 
Shaw,  65  S.  W.,  693;  Jones  v.  Galveston,  etc.,  Ry.  Co.,  31  S.  W.,  706; 
Newnom  v.  S.  W.  Telegraph  Co.,  47  S.  W.,  669;  Missouri,  etc.,  Ry. 
Co.  V.  Spelhnan,  34  S.  W.,  299 ;  Brown  v.  Miller,  62  S.  W.,  647 ;  Currie 
Y.  M.,  K.  &  T.  Ry.  Co.,  20  Texas   Ct.  Rep.,  686. 

If  Stewart  represented  that  there  was  no  liability  for  the  injury  to 
Smith  on  the  part  of  the  firm,  as  a  matter  of  law  it  can  not  be  held 
that  such  liability  when  established  came  within  the  liability  of  the 
finn  assumed  by  Binyon,  especially  when  Binyon  says  that  he  bought 
on  the  faith  of  the  statement  of  Stewart  that  there  was  no  liability. 

7  American  &  English  Cyc.  of  I^aw  (2d  ed.),  p.  365 ;  9  Cyc.  of  Law  and 
Procedure,  top  p.  807,  "Technical  Wrongdoers ;"  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  G.,  H.  &  S.  A.  Ry.  Co.,  83  Texas,  509;  City  of  San  Antonio 
V.  Smith,  94  TexaB,  271;  Missouri,  K.  &  T.  Ry.  Co.  v.  Vance,  41 
S.  W,,  171. 

C.  M.  Templetan,  for  defendant  in  error. 

CONNER,  Chief  Justice. — ^This  suit  was  instituted  by  D.  E.  Smith 
against  J.  M.  Stewart  and  W.  J.  Binyon,  Jr.,  composing  the  partner- 
ship of  the  Stewart-Binyon  Transfer  &  Storage  Company,  to  recover 
damages  for  personal  injuries  received  while  in  the  employ  of  said  part- 
nership. He  alleged  in  substance  that  about  the  24th  day  of  August, 
1905,  the  defendants  were  engaged  in  moving  a  large  engine,  some^ 
boilers,  and  other  attachments,  among  which  was  a  large  smokestack 
weighing  about  one  thousand  pbunds;  that  the  smokestack  had  become 
fastened  between  the  wall  of  the  building  and  the  engine,  one  end 
being  on  the  ground  and  the  other  in  the  air.  That  in  order  to  extri- 
cate it  the  defendant,  J.  M.  Stewart  ordered  plaintiff  and  one,  Mc- 
Carthy, to  go  underneath  the  smokestack  and  cut  the  rivets  which 
joined  the  sections  together;  that  while  complying  with  this  order,  in 
some  manner  unknown  to  plaintiff,  the  smokestack  broke  from  its 
fastenings  and  suddenly  fell  on  the  plaintiff,  breaking  his  left  hip.  It 
was  further  alleged  that  the  place  to  which  plaintiff  was  ordered  to  do 
the  work  of  cutting  the  rivets  was  one  of  great  danger  fully  known 
to  the  defendants,  but  wholly  unknown  to  plaintiff.  That  the  defend- 
ants were  guilty  of  negligence  in  ordering  the  plaintiff  to  work  in 
said  place;  that  said  McCarthy  was  a  foreman  of  defendants  with 
authority  to  employ  and  discharge  workmen  and  to  direct  and  control 
plaintiff  and  other  employes,  and  was  directing  and  controlling  the 
plaintiff  at  the  time  of  the  accident ;  that  the  injury  was  due  to  negli- 
gence on  the  part  of  McCarthy  in  neglecting  to  block  up  or  brace  said 
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smokestack,  or  to  u?e  some  other  precaution  to  prevent  the  same  from 
falling  upon  the  plaintiff  while  cutting  it  in  two,  and  in  failing  to  keep 
or  provide  a  proper  lookout  to  warn  plaintiff  in  event  said  smokestack 
commenced  to  slip  or  fall. 

The  defendant  Binyon  pleaded  the  general  denial,  contributory  neg- 
ligence and  assumed  risk,  and  specially  pleaded  over  against  the  de- 
fendant Stewart  to  the  effect  that  Stewart  was  personally  in  charge 
of  the  work  and  alone  directed  it,  and  that  as  between  him  (Binyon) 
and  Stewart  he  was  guiltless,  and  prayed  for  judgment  against  Stewart 
in  event  the  plaintiff  obtained  a  judgment  against  the  firm. 

The  defendant  Stewart  pleaded  in  substance  the  same  general  pleas 
as  his  codefendant  and  also  specially  against  defendant  Binyon  that 
the  firm  had  been  dissolved  and  that  by  the  terms  of  the  dissolation 
Binyon  expressly  assumed  the  liabilities  of  the  firm,  and  he  prayed  that 
in  event  the  plaintiff  should  recover  a  judgment  he  (Stewart)  should 
recover  a  like  judgment  against  Binyon. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff  in  tlie 
sum  of  two  hundred  and  fifty  dollars  against  both  defendants,  and 
in  favor  of  the  defendant  Stewart  over  against  Binyon  for  such  part 
of  the  judgment  as  he  might  be  required  to  pay. 

By  an  independent  counter  proposition  of  the  defendants  in  error, 
who  have  succeeded  to  the  rights  of  D.  E.  Smith  as  hereafter  stated, 
a  preliminary  question  of  practice  has  been  raised  of  which  we  must 
first  dispose.  It  appears  from  the  record  that  after  the  rendition  of 
the  judgment  in  favor  of  D.  E.  Smith,  and  after  plaintiffs  in  error 
had  seasonably  filed  in  the  court  below  their  petition  and  approved 
bond  for  the  writ,  but  before  the  service  of  citation  in  error,  the  said 
D.  E.  Smith  died  intestate.  Plaintiffs  in  error  thereupon  filed  an 
amended  petition  setting  up  the  fact  of  Smith's  death,  averring  that 
he  left  no  debts;  that  there  had  been  no  administration,  nor  necessity 
therefor,  and  praying  for  citation  to  issue  to  the  surviving  wife,  Lucy 
A.  Smith,  and  surviving  children,  Zene  E.  Smith,  Zenus  W.  Smith, 
and  Mary  J.  Smith,  who  were  alleged  to  be  the  sole  surviving  heirs 
of  D.  E.  Smith,  deceased.  The  said  wife  and  surviving  children  there- 
upon duly  waived  the  issuance  and  service  of  citation  in  error,  and 
have  entered  their  appearance  herein  both  by  formal  written  waiver 
and  by  filing  and  urging  briefs  in  this  court. 

The  statute  directs  that  service  of  the  citation  in  error  '^lall  be 
made  by  delivering  to  the  defendant  in  error,  and  if  more  than  one, 
then  to  each  of  them,  in  person,  a  true  copy  of  such  citation.*'  See 
Revised  Statutes,  art.  1395.  Tlie  statutes,  however,  do  not  seem  to  have 
expressly  designated  the  persons  upon  wliom  the  citation  in  error  sliall 
be  served  in  cases  where,  as  here,  the  defendant  in  the  writ  dies  after 
the  petition  and  bond  have  been  filed  but  before  service  of  citation 
upon  him.  After  judgment,  however,  actions  for  personal  injuries  do 
not  abate.  (Revised  Statutes,  art  973 ;  Galveston  Citv  Rv.  Co.  v.  Xolan, 
53  Texas,  146;  Gibbs  v.  Belcher,  30  Texas,  79.)  Hence  the  adjudged 
riglit  passes  to  the  surviving  wife  and  children  of  the  deceased  by  our 
statute  of  descent  and  distribution.  (Revised  Statutes,  art.  1689.) 
The  surviving  wife  and  children,  then,  are  the  proper  parties  in  interest, 
and  we  see  no  reason  why,  in  the  absence  of  a  devise  or  of  adminis- 
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tration  or  of  necessity  therefor,  they  may  not  enter  their  appearance 
on  appeal.  The  statute  last  above  cited  (Art.  973)  expressly  requires 
Courts  of  Civil  Appeals,  as  also  the  Supreme  Court,  to  proceed  to 
adjudicate  appeals  by  writ  of  error  where  a  party  to  the  record  dies 
after  the  ''writ  of  error  has  been  served.*^  In  this  case  plaintiffs  in 
error  perfected  their  appeal  when  they  filed  their  petition  and  error 
bond.  (Revised  Statutes,  art.  1402;  Vineyard  v.  McCombs,  100  Texas, 
318.)  It  follows,  we  think,  that  plaintiffs  in  error,  under  the  facts 
alleged  by  them,  were  authorized  to  furtlier  proceed  in  the  prosecution 
of  their  appeal  by  causing  service  of  citations  in  error  on  tlie  surviving 
wife  and  cliildren,  as  in  the  familiar  case  of  a  party  defendant  who  dies 
before  judgment.  If  so,  those  now  defending  could  certainly  accept 
service  as  the/  have  done.  (Revised  Statutes,  arts.  1240  and  1399.) 
Without  further  elaboration  we  are  of  the  opinion  that  it  is  our  duty  to 
proceed  to  the  determination  of  the  appeal  on  its  merits  instead  of 
dismissing  it,  as  urged. 

■  The  .principal  contention  before  us  on  the  merits  is,  that  the  evidence 
is  insufficient  to  sustain  the  verdict  and  judgment.  It  is  insisted  that 
D.  E.  Smith  knew  the  situation  surrounding  the  work  to  be  done  and 
knew  the  effect  or  probable  effect  of  doing  tlie  work  in  the  way  in 
which  it  was  done,  and  that  he  hence  assumed  the  risk.  From  which 
it  is  insisted  the  court  erred  in  refusing  to  give  the  peremptory  in- 
struction in  favor  of  plaintiffs  in  error,  as  requested  by  them,  or  that 
at  least  the  court  should  have  granted  the  motion  for  a  new  trial. 

The  facts,  briefly  stated,  are  that  D.  E.  Smith,  as  alleged  in  his  peti- 
tion^ was  working  for  plaintiffs  in  error  and  had  been  for  some  thirty 
days  prior  to  the  time  of  his  injury  engaged  in  moving  heavy  articles; 
that  at  the  time  of  the  accident  the  company  was  engaged  in  taking 
the  boilers  and  machinery  out  of  the  burned  ruins  of  the  old  packing 
house  in  North  Fort  Worth,  Texas;  that  Smith  had  been  working  in 
the  building  on  the  work  of  removing  the  wreckage  for  a  week;  his 
particular  employment  at  the  time  being  the  cutting  of  pipe;  that  in 
moving  the  debris  a  piece  of  four-foot  smokestack  of  sheet  iron  from 
three-sixteenths  to  one-fourth  inch  in  tliickness  had  become  fastened  or 
wedged  in  between  the  west  wall  of  tlie  building  and  the  back  end  of 
the  furnace  wall.  The  space  between  the  two  walls  named  was  about 
four  or  five  feet.  The  pipe  was  about  twenty-five  or  thirty  feet  long 
in  sections  of  five  feet  each  riveted  together;  the  stack  lying  north  and 
south,  the  south  end  resting  on  the  ground  and  the  north  end  elevated 
in  the  air.  The  height  of  the  north  end  of  the  stack  above  tlie  ground 
varied,  according  to  the  evidence,  from  six  to  fifteen  feet.  The  stack 
was  "catacornered,^^  as  expressed  by  some  of  the  witnesses,  and  as  a  result 
was  wedged  between  the  walls  as  stated.  The  work  done  was  ordered 
by  plaintiff  in  error  Stewart,  in  person.  Stewart  testified  that  he 
liad  long  experience  in  moving  heavy  articles  of  the  kind  and  in  hand- 
ling smokstacks,  and  knew  that  the  work  ordered  was  dangerous;  that 
he  directed  that  the  stack  should  be  blocked  up.  Smith  testified,  how- 
ever, that  if  any  such  direction  was  given  by  Stewart,  he  did  not  know 
it,  and  further  to  the  effect  that  he  had  no  experience  in  handling 
smokestacks  of  the  kind,  although  in  a  general  way  he  knew  that  it 
Vol.  L.  avil--26. 
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Avas  dangerous  to  go  under  the  stack,  and  knew  that  hammering  there- 
on would  naturally  tend  to  loosen  the  stack  from  its  place.  There  was 
evidence,  however,  tending  to  show  that  efforts  had  been  made  to  move 
the  stack  before  the  order  to  cut  the  rivets,  and  Smith  testified  to  the 
effect  that  Iris  purpose  and  that  of  McCarthy  was  to  cut  some  of  the 
rivets  on  the  bottom  side  and  then  step  from  under  the  stack  and  cut 
those  on  the  sides  and  higher  up,  and  thus  permit  the  stack  to  sink 
or  fall.  Smith  also  testified  that  as  they  approached  the  stack  for 
the  purpose  of  cutting  the  rivets  he  tapped  it  several  times  with  his 
hammer  in  order  to  ascertain  if  it  was  fast.  There  was  also  evidence 
tending  to  show  that  there  was  a  window  in  the  west  wall  of  the  build- 
ing about  six  or  eight  feet  back  of  Smith  and  through  which  a  person, 
if  stationed  there,  could  have  observed  whether  the  stack  was  slippmg 
after  McCarthy  and  Smith  began  working  on  it.  Smith  denied  that 
he  observed  tliat  the  stack  was  becoming  loosened  from  its  wedged  con- 
dition, but  another  workman  testified  that  he  did  and  called  Stewart's 
attention  to  the  fact,  and  was  by  Stewart  directed  to  *'go  out  there  and 
tote  some  blocks  up  there.*' 

While,  as  may  be  seen  from  the  above  synopsis  of  the  evidence,  Smith 
testified  in  a  general  way  that  he  knew  it  was  a  dangerous  place  in 
which  to  work,  and  that  the  probable  effect  of  hammering  on  the 
smokestack  was  to  make  it  fall,  it  further  appears  that  repeated  efforts 
to  loosen  it  had  been  unsuccessfully  made  before,  and  that  Smith  was 
without  much  experience  in  that  kind  of  work.  The  testimony,  as  we 
think,  tends  to  show  that  Smith,  after  the  tests  made  by  himself,  thought 
that  he  could  safely  cut  a  number  of  the  rivets  on  the  under  side  before 
the  stack  would  be  so  weakened  as  to  give  way,  and  we  think  that  it 
was  for  the  jury  to  say  whether  under  all  of  the  circumstances,  Smith 
was  guilty  of  contributory  negligence.  The  testimony  of  Stewart  indi- 
cates that  he  knew  that  the  smokestack  should  have  been  blocked  up 
or  that  at  least  some  other  precaution  was  taken,  and  the  inference  of 
negligence  from  his  failure  to  see  that  the  stack  was  properly  blocked 
up,  or  that  Smith  and  McCarthy  were  notified  of  the  loosening  of 
the  stack  after  he  (Stewart)  had  been  informed  of  it,  is  very  strong. 
So  that  on  the  whole,  and  after  a  careful  review  of  all  of  the  testi- 
mony, we  are  of  opinion  that  the  court  properly  refused  the  peremptoiy 
instruction  in  favor  of  plaintiffs  in  error  and  properly  overruled  their 
motion  for  a  new  trial. 

The  only  remaining  question  presented  by  the  assignments  arises 
under  the  cross  plea  of  plaintiff  in  error  Stewart,  but  it  seems  clear  to 
us  from  the  testimony  that  at  the  time  of  the  dissolution  of  the  firm 
of  Binyon  and  Stewart  it  was  expressly  agreed  between  them  that  Bin- 
yon  should  assume  ''all  liabilities"  of  the  firm.  And  aside  from  the 
import  of  the  terms  tending  to  include  the  cause  of  action  in  behalf  of 
D.  E.  Smith,  there  is  evidence  tending  strongly  to  show  that  Smith's 
suit  (instituted  a  short  time  after  the  dissolution)  was  expressly  con- 
templated and  discussed  as  a  possible  liability,  although  Stewart  then 
insisted,  as  he  did  throughout  the  trial,  that  there  was  no  liability,  in 
as  much  as  he  was  guilty  of  no  negligence.  This  evidently  was  but  an 
opinion  and  it  nowliere  appears  that  Stewart  falsely  represented  to 
Binyon  any  of  the  facts.     Indeed,  no  allegation  of  this  character  is 
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made.     We  therefore  find  no  error  as  assigned  in  tlie  charge  of  the 
court  submitting  this  issue. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and 
the  judgment  affirmed. 

Affirmed* 

Writ  of  error  refused. 


G.  B.  Yantis  v.  Montague  County  et  al. 

Decided  April  25,  1908. 

1. — Suit  Against  County — ^Preliminary  Conditions. 

While  counties  are  declared  by  statute  to  be  bodies  corporate  and  politic, 
they  are  so  closely  identified  with  the  sovereign  power,  the  State,  that  they 
cannot  be  sued  except  upon  tlie  terms  prescribed  by  the  statute.  Under  the 
provisions  of  article  700,  Revised  Statutes,  a  county  cannot  be  sued  until  the 
claim  has  been  presented  to  and  rejected  by  the  Commissioners'  Court. 

2. — Same — ^Pleading. 

In  a  suit  by  a  physician  against  a  county  for  services  rendered  during  an 
epidemic,  there  being  no  allegation  in  the  petition  that  the  claim  had  oeen 
presented  to  and  rejected  by  the  Commissioners'  Court  of  the  county,  a  general 
demurrer  was  properly  sustained  to  the  same. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

Chrdham  &  Williams,  for  appellant 

Chas,  F.  Spencer  and  Chambers  &  Cook,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  against 
Montague  County  and  her  County  Judge  and  other  members  of  the 
Commissioners'  Court  to  recover  the  sum  of  twelve  hundred  and  twelve 
dollars  on  account  of  services  rendered  by  him  as  a  physician  during 
an  epidemic  of  smallpox.  The  suit  was  later  dismissed  as  to  the  County 
Judge  and  members  of  the  Commissioners'  Court,  and  upon  the  hear- 
ing, appellees'  general  demurrer  to  the  petition  was  sustained.  Appel- 
lant having  declined  to  amend,  the  suit  was  dismissed,  and  the  ques- 
tions presented  to  us  on  this  appeal  relate  alone  to  the  suflBciency  of 
appellant's  petition. 

Appellant  alleged  that  the  disease  named  was  contagious  and  had 
reached  proportions  threatening  the  welfare  of  the  entire  county,  where- 
upon the  County  Judge  and  other  members  of  the  Commissioners'  Court, 
''acting  by  and  through  J.  K.  Thomas,"  one  of  the  Commissioners, 
entered  into  a  contract  with  the  plaintiff,  who  was  then  and  is  now 
a  practicing  physician  living  in  Montague  County,  Texas,  the  tenor  and 
effect  of  which  contract  was  that  said  plaintiff  would  give  his  personal 
time  and  attention  professionally  to  the  prevention  of  further  spread 
of  said  disease  and  to  relieving  those  then  afiBicted  therewith,  thus  pre- 
venting universal  spread  of  said  disease  and  resulting  in  a  suppression 
thereof,  said  defendants  agreeing  with  said  plaintiff  that  plaintiff  should 
be  adequately  compensated  for  the  services  so  to  be  rendered  by  him." 
It  was  alleged  that  pursuant  to  the  contract  appellant  rendered  the 
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amount  of  service  as  shown  in  an  itemized  list  referred  to,  and  that 
such  services  were  reasonably  worth  the  several  amoimts  charged  there- 
for, which  aggregated  the  sum  for  which  he  sued. 

There  was  an  effort  made  in  the  petition  to  further  show  liability  on 
tlie  part  of  Montague  County  on  the  ground  that  the  contract  before 
mentioned  had  been  expressly  approved  by  the  County  Judge,  George 
S.  March,  acting  for  Montague  County,  which  it  is  contended  operated 
in  effect  as  an  appointment  as  county  physician,  for  whose  services  as 
specified  the  county  was  liable.  But  whether,  as  appellant  insists,  a  Ha- 
bility  exists  for  services  so  performed,  in  the  absence  of  an  established 
quarantine,  which  is  not  alleged,  and  in  tlie  absence  of  any  salary  agreed 
upon,  as  required  by  Be  vised  Statutes,  article  4339,  we  need  not  decide. 
Nor  need  we  determine  the  legal  effect  of  the  contract  declared  upon, 
in  as  much  as  there  is  no  allegation  in  appellant's  petition  that  the 
claim  sued  upon,  by  whatever  right  prosecuted,  had  been  presented  to 
the  Commissioners'  Court  of  Montague  County  for  allowance,  and  that 
such  court  had  neglected  or  refused  to  audit  and  allow  the  same  or  any 
part  thereof.  Article  790  of  the  Eevised  Statutes  provides  that:  *'Xo 
county  shall  be  sued  unless  the  claim  upon  which  such  suit  is  founded 
shall  have  first  been  presented  to  the  County  Commissioners'  Court  for 
allowance,  and  such  court  shall  have  neglected  or  refused  to  audit  and 
allow  the  same  or  any  part  thereof.*'  While  counties  by  the  statutes 
are  declared  to  be  bodies  corporate  and  politic,  they  are  so  closely  identi- 
fied with  the  sovereign  power,  the  State,  as  that  we  find  no  justification 
for  holding  that  they  can  be  sued  except  upon  terms  prescribed  by  the 
statute  in  cases  where  the  statute  undertakes  to  provide  the  conditions. 
Where  a  statute,  as  here,  expressly  prohibits  the  institution  of  the  suit 
before  something  has  been  done,  tlie  prohibition  can  not  be  disregarded 
without  judicial  legislation,  and  the  requirement  of  the  statute  quoted 
has  been  frequently  upheld  in  this  State.  (City  of  Sherman  v.  Shobe, 
94  Texas  12G;  Anderson  v.  Ashe,  99  Texas,  447;  Mills  Co.  v.  Lampasas 
Co.,  90  Texas,  603 ;  Hohman  v.  Comal  Co.,  34  Texas,  37 ;  Xorwood  v. 
Gonzales  Co.,  79  Texas,  218;  Bell  Co.  v.  Flint,  91  S.  W.,  329.)  In  the 
case  last  cited  it  was  expressly  held  by  the  Court  of  Civil  Appeals  for 
the  Third  District  that  "the  presentation  to  the  Commissioners'  Court 
for  allowance  and  rejection  by  such  court,  is  a  prerequisite  to  the  bring- 
ing of  a  suit  on  a  claim  against  a  county,"  and  it  was  adjudged  that  a 
petition  failing  to  allege  such  presentation  and  rejection  was  subject  to 
a  general  demurrer.  By  the  Act  of  the  Twenty-ninth  Ijegislature  (Laws 
1905,  page  381)  the  appointment  of  an  auditor  is  authorized  in  counties 
in  which  there  may  be  a  city  of  twenty-five  thousand  population.  It 
is  provided  in  the  Act  referred  to  tliat  in  such  counties  all  claims,  bills, 
and  accounts  against  the  county  shall  be  examined  and  approved  by  such 
auditor  before  action  thereon  by  the  Commissioners'  Court,  and  it  was 
held  by  our  Supreme  Court  in  the  case  of  Anderson  v.  Ashe,  99  Texas, 
447,  that  such  examination  and  approval  of  the  auditor  was  a  condi- 
tion precedent  to  the  exercise  of  jurisdiction  over  the  claim  by  the  Com- 
missioners' Court.  So  here,  we  tliink,  a  compliance  on  appellant's  part 
with  Bevised  Statutes,  article  790,  is  a  condition  precedent  to  his 
right  to  maintain  his  suit,  and  his  petition  having  omitted  an  aver- 
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ment  of  such  prerequisite  was  subject  to  the  general  demurrer  sustained 
by  the  court. 

It  follows  that  there  was  no  error  in  the  action  of  the  court  on  the 
demurrer  and  that  the  judgment  must  be  affirmed. 

Affirmed. 


G.  W.  Yeakley  v.  J.  L.  Gaston. 

Decided  April  25,   1008. 

1. — ^Appeal — ^AMignment  of  Error — SuAcienoy. 

An  assignment  of  error  as  follows:  "Because  the  court  erred  in  rendering 
judgment  for  defendant,  and  in  not  rendering  judgment  for  the  plaintiff,  as 
prayed  for  on  the  findings  of  fact  found  by  the  court  and  filed  herein/'  is  too 
general  to  require  consideration  on  appeal. 

8. — Good  Will— Sale  of— Effeet. 

The  sale  of  the  good  will  of  a  professional  man  carries  with  it  the  obli- 
gation that  he  will  abstain  from  practice  in  future  in  the  territory  from  which 
he  thus  binds  himself  to  withdraw.  But  evidence  of  a  sale  by  one  doctor  to 
another,  of  his  residence  and  a  certain  portion  of  his  business,  considered,  and 
held  insufficient  to  show  a  sale  of  the  good  will  of  the  business. 

3. — ^Practice— -Annoimcement  of  Trial — ^Withdrawal  of. 

When  a  case  is  tried  before  the  judge  without  a  jury,  and  the  judge  has 
indicated  that  his  decision  would  be  adverse  to  the  plaintiff,  it  is  not  error 
for  him  to  refuse  to  allow  the  plaintiff  to  withdraw  his  announcement  for  trial 
and  file  additional  pleadings. 

Appeal  from  tlie  District  Court  of  Montague  County.  Tried  below 
before  lion.  Clem  B.  Potter. 

Graham  &  Vt^illiams  and  //.  F.  Teldon,  for  appellant. — ^Where  one 
physician  sells  liis  real  estate^  including  his  practice  and  good- will  in  said 
profession,  to  another,  and  receives  compensation  for  said  practice  and 
good  will,  no  specific  time  being  mentioned  in  the  contract  of  sale 
within  which  the  seller  will  abstain  from  reengaging  in  said  business 
in  the  given  territory,  a  proper  construction  of  such  contract  of  sale 
will  prevent  the  seller  from  engaging  in  said  practice  in  said  territory 
as  a  competitor  of  the  purchaser  so  long  as  said  purchaser  continues 
in  said  vocation  in  said  territory.  Gates  v.  Hooper,  39  S.  W.,  1079; 
Wolff  V.  Hirshfield,  57  S.  W.,  572;  Dwight  v.  Hamilton,  113  Mass., 
175;  Kclley  v.  Kellev,  2  Phila.  (Pa.),  380;  Bcatty  v.  Coble,  142  Ind., 
329,  41  N.  E.,  590;  Timmcrman  v.  Dever,  52  Mich.,  21,  17  N.  W.,  230. 

Where  a  case  is  tried  before  a  court  without  a  jury  and  the  testimony 
has  been  closed  and  the  court  has  withlield  judgment  thereunder,  it  is 
error  for  the  court  to  refuse  one  of  the  parties  to  said  suit  the  privi- 
lege^ of  introducing  additional  testimony,  it  being  made  to  appear  in  a 
motion  for  that  purpose  that  no  injustice  would  be  done  the  opposite 
party,  and  that  injustice  might  be  done  the  applicant  by  refusing  said 
motion.  Hilburn  v.  Harris,  21  S.  W.,  573 ;  Wolf  v.  Mahan,  57  Texas, 
175;  Houston  &  T.  C.  Ry.  Co.  v.  Forsyth,  49  Texas,  178;  Texas  & 
Pac-  Ry.  Co.  v.  Borrow,  14  S.  W.,  698. 
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Jokn  Speer  and  Chambers  &  Cook,  for  appellee. 

STEPHENS,  Associate  Jubtice. — The  case  u  aufficiently  stated 
in  the  court's  findinga  of  fact,  which  we  adopt. 

The  first  assignment  submitted  in  the  brief  reads:  "Because  the 
court  erred  in  rendering  judgment  for  defendant  and  in  not  rendering 
judgment  for  the  plaintiff  as  prayed  for,  on  the  findings  of  fact  found  by 
the  court  and  filed  herein."  This  assignment  is  objected  to  for  being  too 
general,  in  aupport  of  which  the  following  cases  are  cited:  Tudor  v. 
Hodges,  71  Texas,  392,  and  Bayne  v.  Denny,  53  S.  W.,  983,  to  which 
may  be  added  Wright  v.  Wren,  16  S.  W.,  996.  It  is  difficult  to  Bee  how 
it  could  have  been  made  more  general,  and  it  is  also  difBcult  to  see 
how  we  are  to  consider  it  without  disregarding  not  only  Rule  31,  but 
the  statute  itself  (Rev.  Stats.,  art.  1013),  which  declares  that  an  error 
so  assigned  shall  be  considered  as  waived,  to  say  nothing  of  the  decisions 
above  referred  to  in  which  similar  assignments  were  held  to  be  bad. 
But  in  view  of  more  recent  rulings  of  the  Supreme  Court  on  this  sub- 
ject, we  have  concluded  not  to  place  our  decision  alone  upon  the  insuffi- 
ciency of  the  assignment. 

The  court's  findings  of  fact,  though  not  so  explicit  as  they  might  be, 
admit  of  the  construction,  we  think,  that  Dr.  Gaston  did  not  under- 
take to  sell  to  Dr.  Yeakley  his  good  will,  but  only  agreed  to  sell  his 
residence,  his  patronage  of  certain  corporations,  and  to  introduce  Dr. 
Yeakley  to  his  patients.     This  he  did  and  moved  away  from  Bowie, 
where  both  had  up  to  this  time  been  engaged  in  the  practice  of  medicine. 
He  was  not,  therefore,  precluded  from  returning  to  Bowie  and  resum- 
practice,  the  good  will  not  having  been  sold,  and  no  agreement 
been  entered  into  that  he  would  not  return,  althongh  it  was 
plated  by  both-  parties  at  the  time  the  trade  was  made  that  he 
not  do  so.     In  the  conclusions  of  law  the  court  employed  some 
re  which  seems  to  indicate  that  the  view  was  entertained  that 
;  short  of  an  express  agreement  on  the  part  of  the  appellee  not 
D  resume  the  practice,  would  be  a  bar  to  his  doing  so.     But 
;horities  cited  by  appellant  seem  to  us  to  be  sound  in  holding 
e  sale  of  the  good  will  of  a  professional  man  carries  with  it  the 
ion  that  he  will  abstain  from  practice  in  future  in  the  territor)' 
hich  he  thus  binds  himself  to  withdraw,     (Dwight  v.  Hamilton, 
jss.,  IT'S;  Beattv  v.  Coble,  14S  Ind.,  329,  41  N.  E.,  590;  Fobs 
f,  81  N.  E.,  199;  Timmerraan  v.  Dover,  52  Mich.,  34,  17  X. 
0.) 

ifestly  the  court  did  not  err  after  he  had  indicated  what  his 
1  would  be  on  the  facts  in  refusing  plaintiff  permission  to  witb- 
is  announcement  and  file  additional  pleadings,  and  it  is  equally 
lat  the  court  did  not  err  in  refusing  a  new  trial  on  account  of 
liscovered  evidence. 

rulings  complained  of  In  the  admission  and  exclusion  of  testi- 
re  have  examined,  only  to  find  the  assignments  relating  thereto 
ntirely  without  merit.     The  judgment  is  affirmed. 

Affirmed. 
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FoBT  WoBTH  &  Denver  City  Bailway  Company  v.  J.  E.  Day. 

Decided  April  25,  1908. 

1. — ^Bailroadi — CoUiiion — ^Hegligenoe-^Burden  of  Proof — Charge. 

Proof  of  a  collision  by  a  passenger  train  with  unguarded  cars  on  the  main 
line  of  a  railway  company's  track  is  prima  facie  evidence  of  negligence,  and,  in 
the  absence  of  evidence  contradicting  or  explaining  the  occurrence,  will  sup- 
port or  even  require  a  finding  in  favor  of  a  passenger  injured  in  such  collision. 
But  when  the  defendant  company  has  introduced  evidence  tending  to  free  it 
from,  the  imputation  of  negligence  it  is  error  for  the  court  to  charge  the  jury 
that  the  burden  of  proof  is  on  the  defendant.  The  burden  of  proof  on  the 
whole  case  is  on  the  plaintiff,  and  this  can  be  discharged  only  by  a  prepon- 
derance of  the  evidence  in  his  favor. 


Stated. 

In  a  suit  for  damages  for  personal  injuries  caused  by  a  collision  of  a 
passenger  train  with  two  freight  cars,  which  had  been  blown  by  a  storm  from  a 
side-track  onto  the  main  line  of  a  railroad,  evidence  considered,  and  held  to 
raise  a  questioii  of  fact  as  to  defendant's  negligence,  which  should  have  been 
submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

Spoonis,  Thompson  &  Barwise,  Jas.  A.  Graham  and  Chambers  & 
Cook,  for  appellant. — It  was  error  to  instruct  the  jury  that  from  the 
single  fact  of  a  collision  between  the  passenger  train  and  some  box 
cars  on  the  main  line  plaintiff  would  be  entitled  to  recover,  where  there 
is  evidence  that  such  collision  was  not  the  result  of  defendants  negli- 
gence. Mex.  Cent.  Ey.  Co.  v.  Lauricella,  87  Texas,  279;  Galveston, 
H.  &  S.  A.  By.  Co.  y.  Fales,  77  S.  W.,  234. 

The  charge  required  defendant  to  show  a  want  of  negligence  on  its 
part  in  causing  the  wreck,  by  a  greater  degree  of  proof  and  to  a  greater 
certainty  than  is  required  by  law  in  a  civil  case,  even  if  the  burden  of 
proof  was  properly  charged  upon  defendant.  Knights  of  P.  y.  Steel, 
63  S.  W.,  1126;  Eberhardt  y.  Sanger,  8  N.  W.,  Ill;  Fury  y.  State,  8 
Texas  App.  (Criminal),  471. 

J.  H.  Harper  and  W.  S.  Jamison,  for  appellee. 

SPEER,  Associate  Justice. — J.  B.  Day  sued  the  Fort  Worth  & 
Denver  City  Railway  Company  to  recoyer  damages  for  personal  injuries 
received  by  him  in  a  collision  between  one  of  its  passenger  trains,  on 
which  he  was  a  passenger,  and  two  box  cars  loaded  with  wheat  which 
had  escaped  onto  the  main  line  from  a  switch  track  during  a  storm,  and 
from  a  judgment  in  his  favor  the  company  has  appealed. 

The  following  paragraphs  of  the  court's  charge  are  objected  to  as  being 
on  the  weight  of  the  evidence  aind  wrongfully  imposing  upon  appellant 
the  burden  of  proof:  First.  "The  accident  in  which  plaintiff  claims 
to  have  been  injured  occurred  by  reason  of  a  collision  between  defendant's 
passenger  train  and  some  of  its  box  cars  on  the  main  line.  You  are 
therefore  instructed  to  find  for  the  plaintiff,  unless  you  find  for  defend- 
ant under  instructions  hereafter  given  you."    Fourth.     ^'In  this  case  you 
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will  find  for  the  plaintiff  unless  the  defendant  establishes  by  a  pre- 
ponderance of  the  evidence  that  the  wreck  in  which  plaintiff  claims  to 
have  been  injured  was  caused  without  negligence  as  herein  defined  on 
the  part  of  the  defendant  or  its  employes.^'  Eighth.  "The  burden  of 
proof  is  on  the  defendant  to  show  by  a  preponderance  of  the  evidence 
that  the  wreck  was  caused  by  other  causes  than  the  negligence  of  the 
defendant,  if  any,  and  that  the  negligence,  if  any,  of  tlie  defendant  in 
no  wise  contributed  thereto,  and  unless  it  has  done  so,  you  will  find  for 
the  plaintiff." 

That  proof  of  a  collision  by  a  passenger  train  with  unprotected  box 
cars  on  the  main  line  of  a  railway  company's  track  is  prima  facie  evi- 
dence of  negligence,  can  not  be  disputed,  and  that  .such  prima  facie 
evidence  uncontradicted  or  unexplained  will  support  or  even  require  a 
finding  in  favor  of  a  passenger  injured  as  a  consequence  of  such  colli- 
sion, is  also  not  to  be  disputed.  In  such  a  case  it  devolves  upon  the 
.  defendant  company  to  introduce  evidence  explaining  the  occurrence 
in  such  a  way  as  to  free  itselt  from  the  imputation  of  negligence,  and 
where  it  has  attempted  to  do  so  the  trial  court  is  not  authorized  to 
charge  the  jury  that  the  burden  of  proof  is  on  the  defendant  company. 
Under  the  well  established  rules  of  evidence  in  this  State  the  burden 
of  proof  on  the  whole  case  is  on  the  plaintiff,  and  the  mere  fact  that 
he  has  discharged  that  burden  at  some  stage  of  the  proceeding  b; 
proof  amounting  to  a  prima  facie  case,  does  not  authorize  an  instruc- 
tion that  the  burden  then  shifts  to  the  defendant  to  establish  by  a 
preponderance  of  the  evidence  its  freedom  from  negligence,  for,  as 
pointed  out  by  Chief  Justice  Gaines  in  Mexican  Cent.  Ry.  Co.  v.  Lauri- 
cella,  87  Texas,  277,  the  defendant  would  be  entitled  to  a  verdict  if 
the  evidence  upon  the  issue  was  balanced — ^that  is,  if  it  preponderated 
on  neither  side. 

We  can  not  excuse  this  charge  as  being  harmless  under  the  facts  of 
this  case,  since  the  evidence  of  appellant  tended  to  show  that  the  two 
cars  of  wheat  with  which  the  train  in  question  collided  were  placed 
on  a  side  switch  at  Iowa  Park  and  the  switch  properly  lined  up  for  the 
main  line, — that  is,  in  such  way  as  to  allow  trains  to  pass, — and  the 
derailing  attachment  of  the  switch  thrown  in  such  a  way  as  to  turn 
the  cars  from  the  main  line,  and  the  switch  itself  locked  prior  to  the 
storm  which  blew  the  cars  out  onto  the  main  line,  and  that  after  the 
storm  and  the  collision  it  was  discovered  the  switeh  had  been  turned 
so  as  to  allow  the  cars  to  pass  out  onto  the  main  line  and  locked.  The 
evidence  also  tended  to  show  that  if  the  cars  had  passed  out  while  the 
switch  was  lined  up  for  the  main  line,  the  points  of  the  switch  would 
have  been  bent  but  that  they  bore  no  such  evidence.  Appellant's  section 
foreman  testified  that  he  was  the  only  person  in  Iowa  Park  who  was 
supposed  to  have  a  key  that  would  fit  the  switch  lock,  and  he  could  not 
account  for  the  escape  of  the  cars.  The  accident  occurred  a  few  miles 
south  of  Iowa  Park.  While  there  was  evidence  tending  to  show  that 
a  proper  protection  of  the  cars  of  wheat  left  standing  on  the  side  track 
would  have  required  other  precautionary  measures  than  those  enumer- 
ated, yet  we  are  unable  to  say  that  this  evidence  did  not  tend  to  show 
that  the  accident  resulted  without  negligence  on  appellant's  part.  In 
other  words,  on  the  whole  case  it  was  a  question  for  the  jury  to  deter- 
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mine  whether  or  not  appellee's  injuries  were  proximately  caused  by 
appellant's  negligence.  The  evidence  was  not  such  as  to  justify  tlie 
trial  court  in  taking  this  issue  from  the  jury. 

For  the  error  thus  pointed  out  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Ft.  Wobth  &  Denveb  City  Railway  Company  v.  W.  J.  Dailky. 

Decided  April  25,  1908. 

Kailroad — ^Foreign  Car — Jhitj  of  Inspection. 

In  a  suit  by  a  brakeman  against  a  railroad  company  for  personal  injuries 
received  in  a  fall  from  a  freight  car,  caused  by  a  defective  grab-iron,  it  appeared 
from  the  evidence  that  the  car  was  a  foreign  car,  and  h»l  not  been  inspected 
by  defendant  before  being  incorporated  in  its  train.  The  court  charged  the 
jury  that  it  was  the  duty  of  the  defendant  company  to  have  inspected  the  ca.r 
in  question.    Held,  harmless  error  in  the  present  case,  if  error  at  all. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

Spoonts,  Thompson  £  Barwise  and  J.  M,  Chambers,  for  appellant. — 
It  is  negligence  to  fail  to  inspect  a  car,  only  when  under  the  same  or 
similar  circumstances  an  ordinarily  prudent  person  would  liave  made 
an  inspection,  and  it  was  not  negligence  per  se  for  defendant  to  have 
failed  to  inspect  this  Frisco  car  passing  over  its  line,  as  the  jury  was 
instructed  by  the  charge.  Texas  &  P.  Ry.  Co.  v.  Murphy,  46  Texas, 
356;  Harwell  v.  Southern  Furniture  Co.,  75  S.  W.,  52;  Galveston,  H. 
&  S.  A.  By.  Co.  V.  Briggs,  23  S.  W.,  503;  Houston  &  T.  C.  Ry.  Co. 
V.  Wilson,  60  Texas,  142;  Texas  &  P.  v  Hill,  71  Texas,  451. 

Levi  Walker  and  Wolfe,  Hare  &  Maxey,  for  appellee. — The  duty  of 
making  such  inspection  of  cars  operated  by  it  as  an  ordinarily  prudent 
person  would  make,  is  one  imposed  upon  appellant  by  law.  The  court 
correctly  instructed  the  jury  in  the  fifth  paragraph  of  its  charge.  Eddy 
V.  Prentice,  8  Texas  Civ.  App.,  58;  Missouri,  K.  &  T.  Ry.  Co.  v.  Harris, 
supra ;  International  &  G.  N.  Ry.  Co.  v.  Hernan,  78  Texas,  295 ;  Jones 
V.  Shaw,  41  S.  W.,  693;  Southern  Kan.  Ry.  Co.  v.  Sage,  84  S.  W.,  815. 

The  railway  company  is  bound  to  use  the  same  care  as  to  all  cars  used 
upon  its  line.  The  fact  that  the  car  in  question  was  a  foreign  car  is 
immaterial.  It  was  the  duty  of  appellant  to  inspect  it  just  as  it  was  to 
inspect  its  own  cars.  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Wittnebert,  104  S. 
W.,  426;  Missouri,  K.  &  T.  Ry.  Co.  v.  Harris,  supra;  International  & 
G.  N.  Ry.  Co.  V.  Hernan,  78  Texas,  295 ;  Jones  v.  Shaw,  supra. 

STEPHENS,  Associate  Justice. — Appellee,  a  brakeman  in  the  serv- 
ice of  appellant,  was  severely  injured  in  a  fall  from  a  car,  due  to  the 
.  breaking  of  a  grab-iron,  on  account  of  which  he  recovered  a  verdict 
and  judgment  in  the  sum  of  eight  thousand  dollars,  from  which  this 
appeal  is  prosecuted.  The  car  with  the  defective  grab-iron  was  a  foreign 
car  which  had  been  incorporated  in  appellant's  train  at  Wicliita  Falls 
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without  proper  inspection,  although  appellant  kept  an  inspector  at  that 
place  for  the  purpose  of  inspecting  such  cars,  and  it  was  the  rule  for 
such  cars  to  be  inspected  at  that  place  when  received  by  appellant  for 
further  transportation. 

The  first  complaint  made,  worthy  of  notice,  is  of  the  following  charge: 
''The  defendant  railway  company  is  not  an  insurer  of  the  safety  of  its 
cars  and  grab-irons,  but  it  is  its  duty  to  exercise  ordinary  care  to  have 
same  in  a  reasonably  safe  condition  for  its  employes  to  use  in  the  dis- 
charge of  the  duties  required  of  them,  and  to  this  end  it  was  its  duty 
to  inspect  the  car  in  question,  though  it  may  have  belonged  to  another 
company,  and  to  make  such  inspection  thereof  as  an  ordinarily  prudent 
person  would  make  under  the  same  or  similar  circumslances.  And 
particularly  of  the  following  clause  of  the  charge:  ''and  to  this  end 
it  was  its  duty  to  inspect  the  car  in  question.''  The  first  counter 
proposition  of  the  appellee  is  that  the  duty  of  making  an  inspection  of 
cars  received  from  another  road  is  an  absolute  duty,  in  support  of 
which  the  opinion  of  Justice  Brown  in  Southern  Kan.  Hy.  Co.  v.  Sage, 
98  Texas,  438,  as  well  as  other  cases,  is  cited.  But,  whether  this  is 
maintainable  or  not,  we  are  of  opinion  that  there  is  no  room  for  a 
difference  of  opinion  as  to  the  duty  of  appellant  in  this  instance  to 
have  inspected  the  car  in  question.  So  that,  if  the  charge  should  be 
held  to  be  technically  erroneous,  it  was  harmless. 

The  only  remaining  assignment  complains  of  the  sufiSciency  of  the 
evidence  to  sustain  the  verdict,  but  we  think  a  clear  case  of  liability 
was  shown.    The  judgment  is  therefore  afiSrmed. 

Affirmed. 

Writ  of  error  refused.  . 


J.  J.  DiLLABD  V.  StRINGFELLOW  &  HUME  ET  AL. 

Decided  April  25,  1908. 

1. — ^Ezecutlon— Venditioni  Ezponai — Statute  Conttmed. 

By  virtue  of  an  execution  from  a  Justice  Court  of  another  county  a  levy 
was  made  upon  land;  the  execution  was  regular  and  duly  certified,  as  required 
by  article  1663,  Revised  Statutes;  the  execution  had  to  be  returned  before  tlie 
property  was  sold,  and  a  venditioni  exponas  was  issued,  which  showed  on  its 
face  that  it  was  issued  by  the  same  justice  of  the  peace  who  had  issued  the 
execution,  but  there  was  no  attestation  of  the  county  clerk  of  the  official  capa^ 
ity  of  the  justice  of  the  peace.    Held  that  such  attestation  was  unnecessary. 

2.— Execution — ^Zujnnotion — ^Damagei. 

When  an  injunction  restraining  the  sale  of  land  under  execution  upon  a 
money  judgment  is  dissolved,  it  is  error  to  render  judgment  against  the  sore- 
ties  on  the  injunction  bond  for  the  amount  of  the  jud^ent  in  the  absence  of 
pleading  and  proof  that  the  injunction  had  caused  such  damage. 

Error  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

H.  C.  Ferguson,  for  plaintiff  in  error. — The  court  erred  in  rendering 
judgment  against  the  sureties  on  the  injunction  bond  for  the  full  amount 
of  the  debt.  Sayles'  Stats.,  art.  3010;  Allen  v.  Willis,  60  Texas,  155; 
Texas  &  N.  O.  R.  R.  Co.  v.  White,  130. 


1908,]  Wolf  Cigab  Stores  Company  v.  Krameb.  411 

n.  H.  Cooper,  for  defendants  in  error. — A  plaintiff  in  execution,  en- 
joined by  the  defendant  named  in  such  execution,  upon  dissolution  of 
the  injunction  may,  upon  proper  pleading  and  proof,  recover  judgment 
for  the  full  amount  of  the  judgment  so  enjoined  against  the  principal 
and  the  sureties  upon  said  injunction  bond.  Sayles'  Civil  Statutes, 
article  2997;  Texas  &  N.  0.  Ry.  Co.  v.  White,  57  Texas,  129;  Appleton 
V.  Draughan,  32  S.  W.,  47;  Avery  v.  Stewart,  60  Texas,  154-155; 
Coates  v.  Caldwell,  8  S.  W.,  922. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  to  enjoin 
the  sale  under  execution  of  real  estate,  and  resulted  in  a  judgment  in 
favor  of  the  defendants  below  dissolving  the  injunction  and  against 
the  plaintiflE  and  sureties  on  the  injunction  bond  for  the  amount  of 
the  judgment  sought  to  be  collected  by  the  execution  sale.  The  execu- 
tion was  issued  by  a  justice  of  the  peace  of  another  county  and  was 
regular  and  valid  when  the  levy  was  made,  but  had  to  be  returned 
before  the  property  could  be  sold.  The  venditioni  exponas  was  issued 
by  the  same  justice  of  the  peace,  but  without  the  attestation  by  the 
county  clerk  of  his  official  capacity. 

There  is  nothing  in  the  record  to  show  that  any  damage  resulted 
from  the  eifort  to  prevent  the  sale  of  the  property  by  injunction  beyond 
delay  and  expense. 

The  court  did  not  err  in  dissolving  the  injunction,  since  the  execution 
under  which  the  levy  was  made  was  regular,  although  the  venditioni 
exponas  was  not  accompanied  with  a  certificate  that  the  justice  of  the 
peace  issuing  it  was  a  duly  qualified  justice  of  the  peace  of  the  county 
and  precinct  from  which  it  issued.  The  execution  under  which  the  levy 
was  made  was  duly  certified  as  required  by  article  1663,  Sayles'  Texas 
Civil  Statutes,  and  the  venditioni  exponas  showed  on  its  face  that  it 
was  issued  by  the  same  justice  of  the  peace,  which,  we  think,  was  a 
substantial  compliance  with  the  statute. 

The  court,  however,  erred  in  rendering  judgment  against  the  sureties 
on  the  injunction  bond  for  the  amount  sought  to  be  collected  by  exe- 
cution, without  pleading  and  proof  that  the  temporary  injunction  had 
caused  any  such  damage.    We  know  of  no  authority  for  such  a  judgment. 

The  judgment  on  the  injunction  bond  is  therefore  reversed  and  here 
rendered  in  favor  of  plaintiffs  in  error,  with  the  costs  of  appeal  taxed 
against  the  defendants  in  error,  but  in  other  respects  the  judgment  will 
be  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


.    Wolf  Cigab  Stores  Company  v.  Irvin  L.  Krameb. 

Decided  April  25,  lOOS. 

1. — Contract  of  Employment — Breach — ^Evidence. 

In  a  suit  for  damages  for  breach  of  a  contract  of  employment,  evidence 
considered,  and  held  sufficient  to  raise  the  issue  whether  or  not  the  employer 
broke  the  contract  by  requiring  of  the  employe  the  performance  of  duties  sub- 
*  stantially  different  from  those  which  he  was  required  to  do  under  the  con- 
tract, and  hence  the  court  properly  refused  a  requested  instruction  practically 
eliminating  that  issue. 
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2. — Trial— Bepetition  ot  Znitrnotioni — ^When  not  Error. 

It  is  only  where  the  repetition  of  instructions  ffives  undue  prominence  to 
one  phase  of  the  ease,  and  such  prominence  is  calculated  to  prejudice  a  party 
by  inducing  the  jury  to  believe  that  the  issue  presented  is  the  controlling  one, 
that  such  repetition  is  objectionable.  Instructions  compared,  and  held  not  a 
repetition  one  of  the  other. 

3. — Contract — ^Breach — ^Diicharge  of  Employe— Charge. 

It  is  proper  for  a  trial  court  to  refuse  to  give  a  special  charge  which  se- 
lects from  the  evidence  a  single  isolated  fact,  and  seeks  to  give  such  fact  con- 
trolling effect  in  determining  an  issue.  Evidence  considered,  and  rule  applied 
in  a  suit  by  an  employe  against  his  employer  for  damages  for  breach  of  a  con- 
tract of  employment,  the  issue  being  whether  or  not  the  employer  broke  the 
contract. 

4. — Contract  of  Employment — ^Breach  by  Employer — ^Dnty  of  Employe. 

In  case  of  a  breach  of  a  contract  of  employment  by  the  employer,  it  is 
the  duty  of  the  employe  to  minimize  the  damages  as  much  as  possible,  first,  by 
the  use  of  reasonable  diligence  to  secure  another  position  of  substantially  the 
same  character  and  grade'  as  that  which  he  lost;  and,  second,  if  such  a  position 
cannot  be  secured  within  a  reasonable  time,  it  then  becomes  his  duty  to  use 
reasonable  diligence  to  secure  other  employment  for  which  he  is  fitted,  and  in 
either  case  the  amount  which  he  should  have  earned  in  this  way  during  the 
term  of  service  should  be  deducted  from  the  damages  resulting  from  the  breach 
of  the  contract. 

5. — Same— Profits  of  Bniinese— Xeainre  of  Damage. 

The  plaintiff  was  employed  for  a  certain  period  as  manager  of  several  cigar 
stores  at  a  salary  of  $250  per  month;  before  the  expiration  of  the  period  be 
was  wrongfully  discharged  by  his  employer;  he  could  have  secured  employment 
as  a  bookkeeper  at  $75  per  month,  but  refused  to  accept  it,  and,  instead,  estab- 
lished a  cigar  store  of  his  own;  during  the  time  between  the  date  when  his 
store  was  opened  and  the  date  when  his  contract  of  employment  would  have 
expired  his  business  yielded  him  no  profit.  Held,  there  was  no  error  in  refusing 
to  permit  defendant  to  inquire  into  the  details  of  plaintiff's  business  subse- 
quent to  the  expiration  of  the  contract  period  for  the  purpose  of  showing  the 
value  of  plaintiff's  services  to  his  business  during  the  contract  period,  nor  in 
refusing  a  charge  submitting  such  matter  as  an  offset  to  plaintiff's  damages. 
Such  inquiry  would  lead  to  no  logical  or  certain  conclusions. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  Thos.  F.  Nash. 

Coke,  Miller  &  Coke  and  Fisher,  Sears  &  Campbell,  for  appellant.— 
The  expression  of  an  intention  to  breach  a  contract  which  is  being 
performed  does  not  constitute  a  breach  of  said  contract.  Elgore  v. 
X.  W.  Tex.  Bap.  Soc,  37  S.  W.,  601;  New  York  Life  Ins.  Co.  v. 
Thomas,  If)  Texas  Ct.  Rep.,  577;  Mcintosh  v.  Miner,  37  N.  Y.  App. 
Div.,  483,  55  N.  Y.  Supp.,  1074;  Vittum  v.  Estey,  67  Vt.,  158,  31  Atl. 
1 14 ;  Dinglcy  v.  Oler,  117  U.  S.,  490. 

Where  a  discharged  employe  is  offered  the  same  or  like  employment 
to  that  from  which  he  has  been  discharged,  for  the  same  period,  and 
upon  the  same  terms,  before  he  has  sustained  any  injury  by  reason  of 
the  discharge,  no  damages  are  recoverable  by  him  on  account  of  said 
discharge.  Texas  Ben.  Assn.  v.  Bell.,  3  W.  &  W.,  sec.  277;  Weber  v. 
Bradford,  34  Texas  Civ.  App.,  513;  Mudgatt  v.  Texas  Tobacco  Co., 
61  S.  W.,  150;  Allgoyer  v.  Rutherford,  45  S.  W.,  628;  Litchenstein  v. 
Brooks,  75  Texas,  19(3;  Bigelow  v.  American  Mfg.  Co.,  39  Hun.,  599; 


1908.]  Wolf  Cigar  Stores  Company  v.  Krameib.  413 

DeLoraz  v.  McDowell,  68  Hun.,  170,  affirmed,  142  N.  Y.,  664;  Beymer 
V.  McBride,  37  la.,  114;  Squire  v.  Wright,  1  Mo.  Ap.,  172;  Hecksher 
V.  McCrea,  24  Wend.,  304 ;  Waiters  Actions  and  Defenses,  456 ;  2  Suther- 
land on  Damages,  p.  473 ;  Wood's  Master  and  Servant,  244 ;  Greenleaf 
on  Ev.,  par.  261a ;  20  Am.  &  Eng.  Enc.  of  Law,  2d  ed.,  p.  34. 

If  a  discharged  employe  knows  that  he  can  not  secure  other  employ- 
ment of  the  same  kind,  it  is  his  duty  to  use  reasonable  diligence  to 
secure  other  employment  for  which  he  is  fitted,  and  the  amount  he 
should  have  earned  in  this  way  during  the  term  should  be  deducted 
from  the  contract  price.  Simon  v.  Allen,  76  Texas,  399;  Kramer  v. 
Wolf  Cigar  Stores  Co.,  99  Texas,  597. 

Appellant  was  entitled  to  have  the  jury  fully  instructed  as  to  what 
facts  and  conditions  they  might  take  into  consideration  in  determining 
what  was  the  reasonable  value  of  appellee's  services  to  himself,  in  tlie 
business  which  he  engaged  in  during  the  period  of  his  contract  with 
appellant — ^which  facts  and  conditions  were  shown  by  appellant's  re- 
quested charge,  which  was  refused,  and  which  had  not  been  fully  ex- 
plained to  the  jury  in  the  court's  charge.  Kramer  v.  Wolf  Cigar 
Stores  Co.,  99  Texas,  597;  Van  Winkle  v.  Satterfield,  58  Ark.,  617, 
25  S.  W.,  1113,  23  L.  R.  A.,  853;  Gates  v.  School  District,  57  Ark., 
370,  21  S.  W.,  1060;  JaflPray  v.  King,  34  Md.,  222;  Huntington  v. 
Ogdensburgh  &  L.  C.  By.  Co.,  33  How.  Prac.  (N.  Y.),  416;  Toplitz 
V.  TJllman  (Com.  PL),  20  N.  Y.  Supp.,  863;  Lee  v.  Hampton,  30 
So.  (Miss.),  721;  Willis  v.  McNeill,  57  Texas,  477;  Adkins  v.  Gal- 
braith,  10  Texas  Civ.  App.,  175;  Missouri,  K.  &  T.  Ry.  v.  Bishop, 
34  S.  W.,  323;  Clardy  v.  Wilson,  24  Texas  Civ.  App.,  196. 

Eiheridge  £  McCormicJc,  Rhodes  8.  Baker  and  Hexter  £  Kramer,  for 
appellee. — It  was  not  error  for  the  court  to  refuse  to  permit  appellant 
to  inquire  into  the  condition  of  plaintiff's  business  subsequent  to  the 
expiration  of  the  contract  period,  for  the  purpose  of  reflecting  upon 
the  value  of  plaintiff's  services  to  his  business  during  the  contract  period. 
Kramer  v.  Wolf  Cigar  Stores  Co.,  99  Texas,  597;  Simon  v.  Allen,  76 
Texas,  399. 

BOOKHOUT,  Associate  Justice.— On  September  9,  1902,  appel- 
lant, then  operating  under  the  name  of  Union  Cigar  Stores  Company,  and 
appellee  entered  into  a  written  contract  by  which  appellee  agreed  to  act 
as  general  manager  of  all  of  appellant's  Dallas  stores,  performing  such 
duties  as  are  usually  entailed  upon  a  general  ipanager  under  like  circum- 
stances, for  the  term  of  one  year  at  a  monthly  salary  of  $250.  At  the 
expiration  of  the  one  year  the  contract  was  extended  for  an  additional 
year.  Appellee  continued  in  the  services  of  appellant  under  said  con- 
tract from  September  9,  1902,  until  February  14,  1904,  when  he 
alleges  he  was  wrongfully  discharged.  At  some  time  during  his  em- 
ployment under  said  contract,  and  before  his  unlawful  discharge,  his 
official  title  was  changed  to  chief  clerk,  which  change  was  one  in 
name  only,  his  duties  remaining  absolutely  the  same.  At  the  time 
appellee  was  employed  the  only  store  appellant  operated  or  owned  was 
store  No.  4,  which  was  its  headquarters  and  conveniently  equipped 
and  located  for  use  as  a  basis  of  operations.    At  the  time  of  appellee's 


414  Texas  Civil  Appeals  Reports,  Vol.  50.  [April, 

alleged  unlawful  discharge,  appellant  was  operating  and  conducting 
in  the  city  of  Dallas,  all  under  the  general  management  of  appellee, 
three  stores,  known  respectively  as  store  No.  4,  store  No.  5,  and  store 
No.  9.  Store  No.  4  was  the  largest  of  all  the  stores.  Store  No.  9  was 
the  second  largest ;  store  No.  5  was  the  smallest  of  the  stores.  It  was 
situated  in  the  lobby  of  the  St.  George  Hotel,  and  was  in  size  about 
8x20  feet,  (the  size  of  an  ordinary  hotel  cigar  stand).  Tliere  was 
no  provision  there  for  the  keeping  of  surplus  stock ;  there  was  no  vault, 
no  desk,  and  no  safe.  Each  store  was  under  the  direct  supervision 
of  a  chief  clerk,  and  in  turn  was  under  the  direct  control  of  appellee 
as  general  manager.  The  duties  of  chief  clerk  at  store  No.  5  were 
those  of  an  ordinary  salesman,  standing  behind  the  counter,  handing 
out  cigars,  papers,  magazines,  chewing  gum,  etc.,  taking  care  of  the 
show-cases  and  counters,  cleaning  them  and  keeping  them  in  order, 
as  also  cleaning  and  washing  show-cases  and  wall  cases,  thus  performing 
the  combined  duties  of  salesman  and  porter.  His  hours  for  work  were 
from  6:30  a.  m.  to  10:30  p.  m.  Store  No.  5  was  the  only  store  at 
which  magazines,  periodicals  and  books  were  kept  for  sale.  The  salary 
paid  to  chief  clerk  at  store  No.  5  varied  from  $10  to  $15  per  week. 

On  or  about  February  14,  1904,  at  which  time  appellee  claims  to 
have  been  unlawfully  discharged,  he  received  from  appellant  written 
notice  to  become  "Chief  Clerk"  at  store  No.  5,  at  the  same  salary  he 
was  then  receiving  and  until  the  expiration  of  his  contract,  or  other 
arrangements  would  be  made.  He  also  received  a  letter  demanding 
the  same  change,  and  saying  further  that  it  would  regard  and  construe 
his  failure  "to  deliver  over  to  us  store  No.  4  both  as  an  act  of  insub- 
ordination as  well  as  a  refusal  to  accept  our  proposition  to  place  you 
in  charge  of  store  No.  5,  as  above  indicated.''  Appellee  refused  to 
accede  to  the  proposed  change  or  to  accept  the  new  position,  because 
it  necessitated  the  performance  of  duties  which  were  subordinate,  in- 
ferior and  materially  different  from  those  which  he  had  contracted 
to  perform,  and  tended  to  injure  his  business  standing.  Thereupon, 
possession  of  the  store  in  which  appellee  had  his  headquarters  was 
peremptorily  demanded,  and  a  suit  therefor  threatened.  Upon  agree- 
ment between  appellant's  and  appellee's  attorneys,  possession  was  sur- 
rendered on  February  14,  1904,  without  prejudice  to  appellee's  rights. 

At  the  time  of  appellee's  unlawful  discharge  there  was  no  opening 
in  the  city  of  Dallas  for  his  employment  in  a  like  or  similar  capacity 
to  that  in  which  he  was  employed  by  appellant.  Appellee  had  had 
considerable  experience  as^  bookkeeper  and  after  his  unlawful  discharge 
could  have  secured  employment  as  a  bookkeeper  at  $75  per  month.  He 
preferred  not  to  accept  such  employment,  and  consequently  immediately 
set  about  preparing  to  embark  in  business  on  his  own  account,  which 
he  did  on  April  30,  1904.  Up  to  September  8,  1904,  the  date  on  which 
appellee's  contract  employment  should  have  expired,  appellee's  business 
showed  no  profit;  to  the  contrary,  during  that  period  it  was  operated 
at  a  loss.  The  case  was  tried  before  a  jury,  and  resulted  in  a  verdict 
in  favor  of  appellee  in  the  sum  of  $1,076.50,  upon  which  verdict  judg- 
ment was  duly  entered  and  defendant  appealed. 

Opinion, — Error  is  assigned  to  the  court's  refusal  of  special  charge 
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No.  1^  requested  by  defendant.  By  this  charge  appellant  sought  to  have 
the  jury  instructed  that  plaintiff  was  only  entitled  to  recover  one 
hmidred  and  thirty  eight  dollars  and  to  return  a  verdict  in  his  favor 
for  that  sum  only.  The  plaintiff  plead,  in  substance,  that  "on  or  about 
February  14,  1904,  the  defendant,  without  cause  or  fault  on  the  part 
of  this  plaintiff,  breached  its  contract  with  this  plaintiff  and  with  an 
unjust  and  malicious  desire  to  injure  this  plaintiff  and  disabling  him 
from  discliarging  efficiently  the  duties  of  his  then  existing  contract^ 
did  discharge  plaintiff  from  its  employ,  and  did  seek  to  humiliate 
plaintiff.  That  among  other  wrongful  acts  so  done  by  defendant,  it 
sought  to  withdraw  plaintiff  from  the  place  of  business  in  which  he 
had  theretofore  served  the  defendant,  and  from  which  he  could  efficiently 
discharge  his  duties  under  said  contract,  and  to  reduce  him  from  his 
rank  as  general  manager  of  its  Dallas  stores,  and  place  him  as  clerk 
merely  in  a  small  cigar  and  news  stand,  which  defendant  operated  in 
the  St.  George  Hotel  in  the  city  of  Dallas,  and  over  which,  with  other 
stores,  plaintiff  had  theretofore  been  general  manager.'^  He  then  plead 
in  detail  the  specific  facts  wherein  he  would  have  been  required  to 
perform  duties  not  contracted  for  and  incompatible  with  his  rank  and 
duties  as  general  manager  of  defendant's  stores,  had  he  been  compelled 
to  move  from  store  No.  4  to  store  No.  5 ;  that  defendant  notified  him 
in  writing  of  its  requirement  that  ^'he  transfer  himself  to  said  new 
and  inferior  employment,  and  informed  him  that  it  would  treat  his 
refusal  as  a  violation  of  his  contract  and  an  act  of  insubordination, 
and  would  and  did  demand  of  plaintiff  an  abdication  of  his  duties 
under  the  aforesaid  contract,  and  his  surrender  of  the  keys  to  the  store 
in  which  be  had  theretofore  made  his  headquarters.  That  plaintiff 
refusing  to  comply  with  the  requirements  aforesaid,  was  dismissed  and 
discharged  from  defendant's  employ.'' 

On  the  former  appeal  of  this  case  we  held  that  the  undisputed  evi- 
dence showed  that  appellant  had  tendered  appellee  the  same  employ- 
ment, in  the  same  city,  for  the  same  length  of  time,  at  the  same  salary 
and  the  same  duties  which  he  had  been  performing,  and  this  being 
80  he  was  only  entitled  to  recover  $138,  the  amount  due  him  at  the 
time  his  services  for  appellant  terminated,  and  reversed  a  judgment  in 
favor  of  plaintiff  for  a  larger  sum,  and  rendered  judgment  in  his  favor 
for  that  amount    89  S.  W.,  995. 

A  writ  of  error  was  granted  by  the  Supreme  Court  and  that  Court 
held  that  the  evidence  was  sufficient  to  raise  "the  issue  whether  or  not 
the  appellant  broke  the  contract  by  requiring  of  plaintiff  the  perform- 
ance of  duties  substantially  different  from  tnose  which  he  had  agreed 
to  perform,"  and  held  that  we  properly  reversed  the  judgment,  but 
that  the  facts  were  such  that  it  was  not  proper  for  this  court  to  render 
judgment.  99  Texas,  697.  The  facts  on  the  present  appeal  are  sub- 
stantially the  same  as  those  on  the  former  appeal,  and  in  deference 
to  the  opinion  of  the  Supreme  Court  we  hold  that  appellant's  requested 
charge  No.  1  was  properly  refused. 

Nor  was  there  error  in*  refusing  special  charges  Nos.  16  and  7,  the 
refusal  of  which  is  made  the  basis  of  the  second  and  third  assignments. 
These  charges  present  substantially  the  same  proposition  as  that  em- 
braced in  the  first  assignment.    These  charges  conflict  with  the  opinion 
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of  the  Supreme  Court  on  the  former  appeal  of  this  ease,  and  were  there- 
fore properly  refused. 

The  giving  of  plaintifFs  special  charge  No.  1  is  assailed  as  error. 
This  charge  is  as  follows :  "If  you  find  from  the  evidence,  that  plain- 
tiflf  was  ordered  to  assume  a  position  with  duties  materially  different 
or  inferior  from  those  for  which  he  had  contracted ;  and  if  you  further 
find  that  he  refused  to  do  so,  and  that  because  of  such  refusal  the 
keys  of  store  No.  4  were  demanded  of  him,  and  he  surrendered  the 
keys,  tlien  you  are  instructed  that  plaintiff  was  wrongfully  discliarged, 
and  you  will  find  for  the  plaintiff.'* 

It  is  contended  that  this  charge  is  on  the  weiglit  of  evidence  and 
covered  an  issue  specifically  submitted  by  the  court's  charge,  upon  which 
issue  the  evidence  was  very  conflicting.  The  part  of  the  court's  charge 
which  it  is  claimed  covered  this  issue  is  the  sixth  paragraph,  as  fol- 
lows :  "If  you  find,  and  believe  from  the  evidence  before  you,  that  in 
the  change  proposed  by  the  defendant  the  plaintiff  would  have  been 
required  to  take  a  subordinate  position,  or  one  that  was  substantially 
different  in  its  work  and  duties  from  the  one  for  which  he  had  con- 
tracted, then  you  will  find  by  your  verdict  that  the  plaintiff  was  wrong- 
fully discharged." 

The  special  charge  announced  a  correct  proposition  of  law  and  was 
not  on  the  weight  of  evidence  and  was  applicable  to  a  phase  of  the 
case  not  covered  by  the  main  charge.  The  main  charge  contained  no 
reference  to  the  surrender  of  the  keys  by  appellee  to  store  Xo.  4. 

The  giving  of  special  charge  No.  1  did  not  give  undue  prominence 
to  a  phase  of  the  case  covered  by  the  court's  charge  within  the  mean- 
ing of  the  law.  Ratto  v.  Bluestein,  84  Texas,  59;  Brady  v.  Georgia, 
etc.  Ins.  Co.,  24  Texas  Civ.  App.,  466.  As  stated  in  the  case  of  Batto 
V.  Bluestein,  "it  is  only  where  the  repetition  of  instructions  gives  un- 
due prominence  to  one  phase  of  the  case,  and  such  prominence  is  cal- 
culated to  prejudice  a  party  by  inducing  the  jury  to  believe  tliat  the 
issue  presented  is  the  controlling  one,  that  such  additional  instructions 
are  objectionable." 

Nor  was  there  error  in  the  court's  action  in  refusing  appellant's 
special  charge  No.  13,  as  follows:  "You  are  charged  that  defendant 
had  the  right  to  demand  of  plaintiff  the  keys  to  store  No.  4,  notwitli- 
standing  that  plaintiff  was  general  manager  of  defendant's  stores  at 
Dallas,  and  the  demand  made  upon  plaintiff  for  said  keys  to  defendant 
did  not  of  itself  constitute  a  breach  of  the  contract  between  plaintiff 
and  defendant,  and  did  not  constitute  a  discharge  of  plaintiff  by 
defendant."  Whether  or  not  the  demanding  by  appellant  of  appellee 
the  keys  of  store  No.  4  constituted  a  breach  of  the  contract  depended 
upon  all  the  facts  and  circumstances  surrounding  the  parties.  This 
charge  selects  from  the  evidence  a  single  isolated  fact  and  seeks  to  have 
such  fact  given  controlling  effect  in  determining  the  issue. 

The  sixth  and  seventh  assignments  of  error  present  the  same  propo- 
sition of  law.  One  complains  of  the  refusal  of  a  special  charge  and  tlie 
other  of  the  exclusion  of  testimony. 

Special  charge  No.  9  is  as  follows :  'TTou'  are  instructed  that  if  you 
believe  from  the  evidence  that  the  plaintiff's  services  in  liis  cigar  busi- 
ness, established  on  April  30,  1904,  were  reasonably  worth  to  himself 
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$250  or  more  per  month,  from  that  date  to  September  9,  1904,  the  ex- 
piration of  the  contract  sued  on,  tlien  you  can  not  find  for  plaintiff,  in 
any  event,  damages  for  this  period.  If  you  believe  that  his  services 
in  said  business  were  reasonably  worth  to  himself  less  than  $250 
per  month  during  said  period,  then  his  damages  for  said  period  could 
in  no  event  exceed  the  difference  between  the  reasonable  value  of  his 
services  to  himself  in  said  business  and  $250  per  month. 

"In  this  connection  you  are  further  charged  that  the  value  of  plain- 
tiffs services  to  himself  is  not  necessarily  what  it  would  have  cost  to 
employ  him,  or  one  like  him,  but  the  pecuniary  value  of  that  which 
his  services  yielded  him  in  his  business.  This  might  consist  of  some- 
thing more  than  profits  actually  received  in  money,  if  any,  and  if  no 
such  profits  were  made  by  plaintiff  during  the  months  through  which 
his  services  with  defendant  should  have  extended,  yet,  if  appreciable 
value  was  added  to  his  business  by  plaintiff's  efforts  during  said  period, 
you  may  take  the  same  into  consideration  in  determining  the  value  of 
plaintiffs  services  to  himself  for  said  period.^* 

The  undisputed  evidence  shows  that  at  the  time  of  the  termination 
of  appellee's  services  with  appellant  he  could  not  have  obtained  employ- 
ment in  Dallas  as  general  manager  with  duties  substantially  the  same 
as  he  filled  in  his  employment  by  appellant.  He  could,  however,  have 
secured  employment  as  a  bookkeeper  at  $75  per  month,  and  he  was 
competent  to  perform  the  duties  of  bookkeeper.  He  did  not  accept 
employment,  but  on  April  30,  1904,  opened  up  a  cigar  business  for  him- 
self. His  business  up  to  the  9th  day  of  September,  1904,  the  expira- 
tion of  his  contract  of  employment  with  appellant,  had  been  unprofit- 
able. He  had  given  his  services  to  the  business,  which  consisted  of 
selecting  a  location  for  the  same,  securing  a  house  for  the  same,  plan- 
ning the  arrangement  of  his  business,  fixing  the  same  up  attractively, 
buying  his  stock,  employing  salesmen,  in  advertising,  in  keeping  his 
own  books  and  in  selling  cigars.  Appellee  testified  that,  aside  from 
fitting  out  his  new  store  with  new  furniture,  showcases,  etc.,  he  expended 
in  sundry  improvements,  such  as  papering,  painting,  wiring,  new  front 
for  store,  linoleum,  draperies,  gas  fixtures,  water  cooler,  sundry  hard- 
ware, advertising  his  business  before  opening,  architect's  services,  sta- 
tionery to  begin  with,  and  a  bonus  in  order  to  get  immediate  posses- 
sion of  the  place,  the  aggregate  sum  of  $1,746.39,  not  including  current 
salaries,  which  aggregated  $200  per  month.  These  expenses  were  all 
incurred  during  the  first  four  months  of  his  business  during  the  time 
covered  by  his  contract  with  appellant,  and  he  charged  all  these  expenses 
up  against  his  business  for  those  four  months.  The  benefits  he  derived 
from  the  expenditures  mentioned  extended  over  different  periods,  of 
from  a  year  to  more  than  three  years,  after  the  same  were  made.  His 
gross  sales  during  the  first  four  months  of  his  business  aggregated 
$12,769,  twenty-five  percent  of  which  was  profit.  His  sundry  expen- 
ditures for  the  benefit  of  his  business,  made  during  that  period,  aggre- 
gated $2,546.39,  not  including  his  expenditures  for  permanent  improve- 
ments (showcases,  furniture,,  etc., — ^which  aggregated  $1,426). 

From  the  time  appellee  opened  up  his  business  until  the  expiration  of 
the  time  covered  by  his  contract  with  appellant,  September  9,  a  period 
Vol.  L.  Civil— 27. 
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of  about  four  months,  his  business  showed  a  loss.  From  that  day  it 
has  continued  to  be  a  paying  business.  Appellant  offered  to  prove  by 
appellee  the  details  of  his  said  business  after  said  date  in  the  way  of 
receipts,  disbursements,  profits,  etc.,  but  on  exception  being  made,  the 
court  refused  to  permit  appellant  to  make  this  character  of  proof,  and 
excluded  all  evidence  concerning  the  business  of  appellee  subsequent 
to  September  9,  1904,  the  date  of  the  expiration  of  the  contract  sued 
on  by  appellee;  to  which  action  of  the  court  appellant  excepted.  This 
exception  is  made  the  basis  of  the  seventh  assignment  of  error. 

A  discharged  employe  can  not  sit  idly  about  during  the  contract 
period  and  recoup  in  damages,  but  the  law  imposes  upon  him  certain 
obligations  with  reference  to  minimizing  the  damage  that  he  has  sus- 
tained :  First,  it  becomes  his  duty  to  use  reasonable  diligence  to  secure 
another  position  of  substantially  the  same  character  and  grade  as  that 
which  he  had  held  with  defendant.  If  within  a  reasonable  time  such 
a  position  can  not  ]>e  secured,  it  then  becomes  his  duty  to  use  reason- 
able diligence  to  secure  other  employment  for  which  he  is  fitted,  and 
in  either  case  the  amount  which  he  should  have  earned  in  this  way 
during  the  term  of  service  should  be  deducted  from  the  damages  re- 
sulting from  the  breach  of  the  contract. 

The  evidence  shows  that  appellee  could  not  have  secured  employ- 
ment of  the  same  character  and  grade  as  that  he  had  with  the  appel- 
lant, because  there  was  no  opening  for  the  same  in  Dallas.  Appellee 
could  have  secured  employment  as  a  bookkeeper,  for  which  position  he 
was  fitted,  at  a  salary  of  $75  per  month.  Had  he  remained  idle  during 
the  remainder  of  his  contract  period  with  appellant,  this  amount  would 
have  been  the  sum  to  be  deducted  from  his  recovery.  As  stated  by 
the  Supreme  Court  on  the  former  appeal,  "should  it  be  found  that 
no  employment  of  the  defined  character  could  have  been  had  by  the 
diligence  required,  then  and  then  only  the  question  will  arise  as  to 
the  deduction  to  be  made  on  account  of  plaintiff's  business.**  In  such 
event,  it  was  said,  his  recovery  should  be  diminished  to  the  extent  of 
the  pecuniary  value  of  that  which  his  services  yielded  to  him  in  his 
business. 

We  do  not  think  that  the  court  erred  in  refusing  to  permit  appel- 
lant to  show  the  details  of  appellee's  business  after  the  termination 
of  his  contract  of  employment  by  appellant.  Had  the  inquiry  been 
permitted,  and  it  had  been  shown  that  plaintiff's  business  was  highly 
profitable  how  much  of  that  condition  could  be  attributed  to  plaintiff's 
services  after  the  contract  period  and  how  much  before  the  contract 
period;  what  portion  of  the  success  of  plaintiff's  business  could  be 
attributed  to  the  value  of  his  location;  what  portion  to  the  value  and 
the  personality  of  his  clerks;  what  portion  would  be  attributed  to  the 
amount  of  capital  invested  and  from  time  to  time  increased;  what 
portion  could  be  attributed  to  changed  conditions  generally,  and  es- 
pecially in  the  locality  where  plaintiff's  place  of  business  was  situated; 
and,  lastly,  what  portion  of  the  success  could  be  attributed  to  other 
conditions  and  circumstances  too  numerous  to  mention  ?  It  can  readily 
be  seen  that  to  permit  inquiry  along  the  line  suggested  would  have 
been  to  embark  upon  a  sea  of  uncertainty  from  which  logical  deduc- 
tions and  conclusions  would  have  been  impossible.    The  evidence  showed, 
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under  rule  two,  above  announced,  the  amount  to  be  deducted  from 
plaintiiFs  recovery;  and  it  seems  from  the  opinion  of  the  Supreme 
Court  that  the  inquiry  as  to  the  value  of  his  services  to  his  business, 
only  became  important  in  the  event  of  failure  of  all  other  rules  laid 
down  for  determining  the  measure  of  damages.  Then  again,  the  court 
permitted  the  appellee  to  testify  that  his  business  at  the  time  of  the 
trial  was  a  profitable  one.  Upon  the  measure  of  damages  the  court 
instructed  the  jury  as  follows:  "It  does  not  appear  from  the  evidence 
that  after  the  plaintiff's  business  relations  with  defendant  were  severed 
that  plaintiff  sought  employment  at  the  hands  of  any  third  person. 
However,  the  plaintiff  admits  and  testifies  that  he  could  have  obtained 
employment  as  a  bookkeeper  at  a  salary  of  $75  per  month.  Therefore, 
if  you  find  the  plaintiff  was  wrongfully  discharged  you  will  take  from 
the  amount  which  he  was  to  receive  under  the  contract  at  $250  per 
month,  from  the  14th  day  of  February,  1904,  to  the  8th  day  of  Sep- 
tember, 1904,  the  sum  of  $75  per  month  for  said  time  and  add  to  this 
remainder  the  sum  of  $138,  which  was  due  the  plaintiff  at  the  time 
their  business  relations  ceased,  unless  you  find  for  the  plaintiff  under 
the  following  paragraph  of  this  charge.'* 

*'The  testimony  shows  that  after  the  business  relations  between  plain- 
tiff and  defendant  were  severed,  that  plaintiff  engaged  in  business  on 
his  own  account,  and  if  you  find  from  the  evidence  that  the  plaintiff 
was  wrongfully  discharged  from  defendant's  employment,  and  further 
find  that  the  reasonable  value  of  his  services  to  himself  in  his  busi- 
ness was  in  excess  of  $75  per  month,  for  the  period  of  time  between 
the  14th  day  of  February,  1904,  and  the  8th  day  of  September,  1904, 
then  the  measure  of  your  finding  should  be  the  contract  price  of  $250 
per  month  from  the  14th  day  of  February,  1904,  to  the  8th  day  of 
September,  1904,  less  the  reasonable  value  of  his  services  to  himself 
in  his  business,  with  interest  at  six  percent  per  annum  from  the  8th 
day  of  February,  1904,  and  to  this  amount  add  $138." 

*The  value  of  plaintiff's  services  to  himself  need  not  be  limited  to 
profits  which  he  might  have  received  during  the  time  that  elapsed 
the  14th  day  of  February,  1904,  and  the  8th  day  of  September,  1904, 
but  you  may  consider  all  the  circumstances  and  facts  in  evidence  before 
you  in  order  to  determine  what  was  the  reasonable  value  of  plain- 
tiff's services  to  his  business  that  were  rendered  prior  to  September 
8,  1904." 

This  was  sufficient  and  there  was  no  error  in  refusing  appellant's 
special  charge  No.  9,  or  in  refusing  to  permit  appellant  to  inquire 
into  the  details  of  appellee's  business  subsequent  to  the  expiration  of 
the  contract  period,  for  the  purpose  of  showing  the  value  of  appellee's 
services  to  his  business  during  the  contract  period. 

The  evidence  was  sufiicient  to  support  the  verdict  and  the  appellant's 
motion  for  new  trial  was  properly  overruled. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

OPINION  ON  BEHEABINO. 

We  find  that  our  conclusion  that  appellant  was  permitted  to  show 
that  the  appellee's  business  had  been  prosperous  from  September  1, 
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1904,  to  the  time  of  the  trial,  is  not  supported  by  the  record.  The 
appellant  did  so  testify,  but  a  more  careful  examination  of  the  sten- 
ographer's report  discloses  that  after  this  testimony  was  introduced, 
an  exception  was  made  to  it,  which  the  -court  sustained. 

This  does  not  affect  the  conclusion  reached  by  us  in  the  opinion, 
and  the  motion  for  rehearing  is  overruled. 

Affirmed. 

Writ  of  error  refused. 


W.  A.  Morgan  &  Brothers  et  al.  v.  Missouri,  Kansas  &  Texas 

Railway  Company  op  Texas  et  al. 

Decided  April  27,  190S. 

1. — ^Firei — Contract  of  Indemnity — Construction. 

M.  sued  a  railroad  company  for  the  value  of  cotton  burned  through  the 
negligence  of  the  railroad  company  while  upon  the  platform  of  an  adjacent 
compress  company;  the  compress  plant  was  partly  upon  land  leased  by  it  from 
the  railroad  company;  the  contract  of  lease  contained  the  following  provision: 
"Said  second  party  (the  compress  company)  hereby  covenants  to  assume  all 
the  risks  of  loss  or  damage  to  any  building,  improvements  or  property  of  any 
kind  that  may  be  on  or  near  said  premises,  that  may  be  occasioned  by  fire 
communicated  in  any  manner  from  tlie  right  of  way,  locomotives  or  other  ma- 
chinery, or  in  any  manner  whatever,  by  the  party  of  the  first  part  (the  rail- 
road company)  while  this  lease  is  in  force,  and  hereby  releases  and  discharges 
the  party  of  the  first  part  from  any  claim,  demand  or  action  on  account  of 
any  such  loss  or  damage."  Held,  the  indemnity  or  release  applied  solely  to 
property  of  the  compress  company,  and  not  to  property  of  third  parties. 

2. — Same — Contract — ^Antliorship— Strict  Constmction. 

A  contract  of  indemnity  should  be  strictly  construed  against  the  party  who 
framed  and  wroto  the  same,  and  with  the  wording  of  which  the  other  party  had 
nothing  to  do. 

3. — Corporation — Contract  of  Indemnity — Ultra  Vires. 

A  corporation  chartered  for  the  purposes  of  erecting  and  maintaining  a 
compress  and  of  compressing  cotton  therein;  of  storing  and  handling  cotton, 
and  of  doing  a  general  cotton  storage  business,  and  of  generally  doing  and  per- 
forming such  acts  necessary  to  properly  manage  and  conduct  the  business  of 
compressing  cotton,  and  for  this  purpose  to  purchase,  own  or  lease  sufficient 
real  estate  for  such  business,  and  to  erect  thereon  its  compresses,  and  such  sheds, 
houses,  platforms  and  machinery  as  were  necessary  to  properly  conduct  and  main- 
tain the  business  for  which  the  corporation  was  organized,  would  have  no  au- 
thority to  enter  into  a  contract  of  indemnity  with  its  lessor  against  loss  or 
damage  to  the  property  of  third  persons  situated  on  the  leased  premises. 

4. — Principal  and  Agent — Shipper  and  Compress — ^Notice. 

A  cotton  compress  company,  in  receiving  a  shipper's  cotton  from  a  rail- 
road company  for  compression,  would  be  the  agent  of  the  shipper  so  far  as  the 
bailment  was  concerned,  and  actual  knowledge  on  the  part  of  the  compress 
company  of  the  terms  of  a  contract  of  indemnity  between  it  and  a  railroad 
company  would  be  imputed  to  the  shipper;  but  such  would  not  be  the  case 
where  the  notice  to  the  compress  company  was  not  actual,  but  only  implied  or 
constructive. 

5. — Contributory  Negligence — Proximate  Canse. 

Tn  order  to  prevent  a  recovery  for  loss  or  injury,  contributory  negligence 
must  have  proximately  contributed  to  the  injury.  Charge  considered,  and  held 
defective  but  harmless. 
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6.— Sailroads — ^Firea — Fuel — Coal  or  Oil — Negligence. 

In  a  suit  for  the  value  of  cotton  burned  by  sparks  from  a  locomotive,  the 
plaintiflf  having  alleged  that  the  defendant  used  coal  instead  of  oil  for  fuel  in 
its  iDcomotive,  and  that  the  same  was  negligence,  an  issue  of  fact  was  thus  pre- 
sented for  determination  by  the  jury,  and  the  exclusion  of  evidence  to  support 
the  allegation  was  error. 

7.— Contributory  Negligence — Disoovered  Peril — ^Actual  Knowledge. 

Even  though  an  injured  party,  has,  by  his  own  negligence,  contributed  to 
his  injury,  lie  may  still  recover  if  the  peril  of  injury  is  actually  discovered  by 
the  wrongdoer  in  time  to  avoid  the  injury  by  the  use  of  the  means  or  instru- 
mentalities at  hand  and  no  effort  is  made  to  avert  the  injury.  The  question  of 
care  or  diligence  in  discovering  the  peril  does  not  enter  into  the  case.  Rule  ap- 
plied to  the  burning  of  cotton  uppn  the  platform  of  a  compress. 

8.— Fires  From  LocomotlYes — Prima  Facie  Case.' 

Proof  that  fire  is  communicated  to  adjacent  property  by  sparks  from  a 
railroad  locomotive  makes  a  prima  facie  case  of  negligence  against  the  rail- 
road company,  and  entitles  the  owner  to  recover  in  the  absence  of  evidence  of 
proper  care  on  the  part  of  the  company  to  prevent  the  escape  of  the  sparks 
from  the  engine. 

9.^Hegligence — Custom — ^Irrelevant  Testimony. 

The  habitual  practice  of  any  number  of  persons  for  any  length  of  time 
cannot  make  a  negligent  act  an  act  of  due  care  and  diligence.  Hence,  in  a  suit 
against  a  compress  company  for  the  value  of  cotton  burned  while  in  its  custody 
by  sparks  from  a  nearby  railroad,  testimony  that  defendant's  plant  was  located 
with  reference  to  the  railroad  tracks  in  the  same  manner  as  such  plants  are  usu- 
ally located  was  irrelevant,  and  properly  excluded. 

10.— Fires  From  Locomotiyes — ^Evidence  of  Other  Fires — Bole. 

When  the  particular  locomotive  which  caused  a  fire  cannot  be  identified, 
evidence  that  sparks  and  burning  coals  were  frequently  dropped,  or  fire  set  out 
by  engines  passing  upon  the  same  road,  on  other  occasions,  at  about  the  time 
of  the  fire  in  question,  is  admissible  to  show  habitual  negligence,  and  to  make 
it  probable  that  the  fire  in  question  was  caused  in  the  same  way.  But  when  the 
particular  engine  which  caused  the  fire  is  known  the  inquiry  must  be  confined  \^ 

to  the  construction  and  condition  of  said  engine. 

11.— Same— Constmetion  of  Locomotive — ^Expert  Testimony. 

Upon  the  issue  of  proper  care  in  the  selection  and  use  of  spark  arresters 
for  a  locomotive,  the  testimony  of  a  witness  who  had  been  a  locomotive  engi* 
neer  for  more  than  forty  years,  and  worked  on  seven  different  roads,  was  com- 
petent as  to  the  efficiency  of  the  arrester  used  by  the  defendant,  althou>;h  he 
had  never  seen  or  used  the  kind  used  by  the  defendant.  The  testimony,  how- 
ever, of  a  witness  who  obtained  his  information  from  railroad  publications  as 
to  the  kind  of  spark  arresters  in  general  use  by  first-class  roads  would  be 
incompetent. 

Appeal  from  the  District  Court  of  Fayette  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

Brown  &  Lane^  James  H.  Robertson  and  Alexander  &  Thompson, 
for  appellants. — Plaintiffs  can  not  lawfully  be  compelled,  over  objec- 
tion, to  submit  to  new  parties  being  brought  in  by  defendants  on  plead- 
ings raising  issues  not  involved  in  plaintiffs^  suit  against  defendant. 
Skipwith  V.  Hurt,  94  Texas,  322 ;  Frey  v.  Ft.  Wortli  &  R.  G.  Ry.  Co., 
86  Texas,  466;  Oak  Cliff  College  v.  Armstrong,  50  S.  W.  Rep.,  610; 
Texas  Midland  v.  Miers,  37  S.  W.,  Rep.,  640;  Missouri,  K.  k  T.  v. 
Keahev,  83  S.  W.  Rep.,  1102;  Coutlett  v.  United  States  Mortg.  Co., 
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60   S.  W.  Eep.,  820;  Kev.   Stats.,  art   754;  Stewart  v.   Gordon,  65 
Texas,  347. 

Where  the  language  of  the  contract  is  wholly  prepared  by  one  party 
to  the  contract  and  its  terms  are  to  any  extent  ambiguous,  such  am- 
biguity should  be  resolved  against  the  party  who  framed  the  language. 
Brown  v.  Palatine,  89  Texas,  590;  Bills  v.  Hibemia,  87  Texas,  551. 

Where  a  contract  is  susceptible  of  two  constructions,  one  of  which 
will  make  it  legal  and  the  other  illegal,  that  one  should  be  adopted 
which  will  give  it  effect.  9  Cyc,  page  686,  also  page  590;  Faulk  v. 
Dashiell,  62  Texas,  646;  Bagsdale  v.  Robinson,  48  Texas,  398. 

It  would  not  be  lawful  for  a  corporation  organized  under  the  laws 
of  Texas  to  do  a 'compress  business  to  go  into  the  business  of  indem- 
nifying or  insuring  against  loss  of  property  of  third  parties.  Such 
undertaking  would  be  ultra  vires.  Bev.  Stats.,  article  642,  sec.  28; 
Western  Md.  By.  Co.  v.  Blue  Bidge  Hotel  Company,  2  L.  R.  A.  (X.  S.), 
887;  Central  Transportation  Co.  v.  Pullman,  139  IT.  S.,  24;  Thomas  v. 
Western  Jersey  B.  B.  Co.,  101  U.  S.,  71. 

When  the  officers  of  the  compress  company  and  the  individuals  who 
compose  said  officers  had  no  recollection  or  knowledge  of  any  indemnity 
term  of  tlie  contract  with  the  railway  company,  when  the  plaintiffs  had 
no  knowledge  of  the  existence  of  such  contract  and  such  indemnity 
term,  and  when  plaintiflfs  also  did  not  know  of  the  provision  of  the 
cotton  receipt  making  the  same  at  owner's  risk  and  exempting  the  com- 
press company  from  liability,  no  privity  existed  between  tlie  plaintiffs 
and  the  railway  company  which  could  in  any  event  have  the  cotton 
receipt  inure  to  the  benefit  of  said  railway  company  or  relieve  it  from 
liability  for  its  negligence  in  destroying  plaintiffs'  cotton.  McAdams 
V.  Missouri,  K.  &  T.  By.  Co.,  19  Texas  Civ.  App.,  82;  Missouri,  K. 
&  T.  V.  Keahey,  83  S.  W.  Bep.,  1102;  Texas  &  P.  v.  Watson,  100 
U.  S.,  287,  at  293;  King  v.  Southern  Pac,  109  Cal.,  96;  29  L.  E. 
A.  755. 

Where  a  contract  is  ambiguous,  the  construction  given  to  it  by  the 
parties  themselves  in  acting  under  it  is  entitled  to  great  weight.  San 
Antonio  St.  By.  v.  Adams,  87  Texas,  131 ;  Galveston,  11.  &  S.  A.  By. 
V.  Johnson,  74  Texas,  261;  Tobler  v.  Willis,  59  Texas,  82;  Gulf,  C. 
&  S.  P.  By.  v.  Schawe,  22  Texas  Civ.  App.,  599. 

The  taking  of  a  receipt  by  the  railway  company  to  inure  to  its  own 
benefit,  if  it  should  negligently  destroy  plaintiffs'  cotton  without  ad- 
vising plaintifTs  that  said  receipt  was  intended  to  release  the  railway 
company,  was  a  fraud  on  plaintiffs,  both  as  to  the  railway  company 
and  as  to  the  compress  company,  and  no  person  is  permitted  to  take 
advantage  of  his  own  fraud  or  wrong.  Borden  v.  Houston,  2  Texas, 
606;  Boyd  v.  Jacobs,  7  Texas  Civ.  App.,  134;  Armstrong  v.  O'Brien, 
83  Texas,  6^8;  Com'l.  Bank  v.  Jones,  18  Texas,  825. 

No  agent  can,  when  acting  in  the  business  of  his  principal,  contract 
with  third  parties  for  his  own  benefit  and  against  tlie  interest  of  his 
principal.  Tinsley  v.  Peniman,  12  Texas  Civ.  App.,  697;  Peoples' 
Bldg.  Assn.  V.  Dailey,  17  Texas  Civ.  App.,  42;  Scripture  v.  Scottish 
American  Mortgage  Co.,  20  Texas  Civ.  App.,  168;  Armstrong  v.  O'Brien, 
83  Texas,  635. 

The  contract  between  the  compress  company  and  the  railroad  com- 
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pany  of  1898  was  intended  only  as  a  release  and  discharge  of  the 
railroad  company  from  liability  to  the  compress  company  for  the  destruc- 
tion of  its  property,  and  was  not  intended  to  affect  the  rights  of  third 
parties.    San  Antonio  &  A.  P.  Ey.  Co.  v.  Adams,  6  Texas  Civ.  App.,  102. 

Where  the  peril  of  loss  to  plaintiff  was  known  to  defendant,  or 
could  have  been  known  to  defendant  by  the  exercise  of  reasonable  care 
on  its  part,  and  after  such  knowledge  or  chance  to  know,  defendant 
through  negligence  injures  plaintiff,  defendant  will  be  liable  notwith- 
standing plaintiff  may  have  been  guilty  of  contributory  negligence. 
Edwards  v.  Campbell,  12  Texas  Civ.  App.,  236;  Texas  &  P.  v.  Breadow, 
90  Texas,  31 ;  Texas  &  P.  v.  Staggs,  90  Texas,  461 ;  Missouri  Pacific 
V.  Platzer,  73  Texas,  123;  Galveston,  H.  &  S.  A.  By.  v.  Byon,  70 
Texas,  58 ;  Hays  v.  Gainesville  St  By.  Co.,  70  Texas,  607 ;  International 
&  G.  N.  By.  V.  Smith,  62  Texas,  255 ;  International  &  G.  N.  By.  Co. 
V.  Cocke,  64  Texas,  158;  St.  Louis  S.  W.  By.  v.  Jacobson,  28  Texas 
Civ.  App.,  150;  Law  v.  Missouri,  K.  &  T.  By.  Co.,  67  S.  W.  Bep., 
1025;  Texas  &  Pac.  By.  v.  Lively,  14  Texas  Civ.  App.,  554. 

Where  the  owner  of  cotton  stores  it  with  the  compress  company,  over 
which  he  has  no  control  and  in  which  he  has  no  interest,  for  the  pur- 
pose of  storing,  compressing  and  shipment,  such  compress  company  is 
as  to  such  owner  an  independent  contractor  and  not  the  agent  of  the 
owner,  and  the  owner  is  not  responsible  for  any  negligence  of  the  com- 
press company  causing  or  contributing  to  the  injury  of  the  property. 
Cunningham  v.  International  &  G.  N.  E.  B.,  51  Texas,  511;  Burton 
V.  Galveston,  H.  &  S.  A.  By.,  61  Texas,  635;  Missouri,  K.  &  T.  By. 
V.  French,  36  S.  W.  Bep.,  488;  16  Am.  and  Eng.  Ency.,  pp.  187  and  192. 

Negligence  creating  liability  can  arise  whenever  a  want  of  ordinary 
care  causes  a  loss,  irrespective  of  whether  the  want  of  ordinary  care  is 
in  the  matter  of  having  defective  appliances,  in  the  operation  of  trains 
and  rolling  stock,  or  ineflBcient  employes,  or  whether  it  arose  from 
the  want  of  exercise  of  care  in  the  selection  of  a  fuel,  and  it  is  error 
to  exclude  testimony  tending  to  show  that  the  use  of  a  given  fuel  was 
negligence  when  such  issue  is  raised  by  the  pleadings.  Missouri  Pac. 
Ey.  Co.  V.  Lehmberg,  75  Texas,  65. 

What  the  great  majority  of  people  do  in  regard  to  a  given  matter 
can  not  be  negligence,  and  evidence  is  proper  to  show  what  the  custom 
and  habit  of  the  public  was  in  regard  to  a  particular  matter,  that  there- 
from the  jury  may  determine,  in  connection  with  the  other  testimony, 
whether  a  given  act  was  negligence.  Bennett  v.  Missouri,  K.  &  T.  By^ 
Co.,  32  S.  W.  Bep.,  834;  Missouri  Pac.  v.  Lehmberg,  75  Texas,  65; 
Texas  &  P.  v.  Bobertson,  82  Texas,  663. 

Where  the  issue  is  raised  of  the  negligent  destruction  by  fire  of 
property  through  sparks  from  an  engine,  testimony  of  other  fires  set 
out  by  engines  of  the  same  railway  company  is  admissible.  Texas  & 
P.  By.  Co.  V.  Watson,  190  U.  S.,  287. 

Andrews,  Ball  &  Streetman,  for  appellee  La  Grange  &  Ijockhart  Com- 
press Company. — ^If  the  lease  made  and  entered  into  September  15, 
1898,  by  and  between  the  Missouri,  Kansas  &  Texas  Bailway  Com- 
pany of  Texas  and  the  La  Grange  &  Lockhart  Compress  Company 
can  properly  be  construed,  as  contended  by  defendant  Railway  Com- 
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pany  and  ruled  by  the  trial  court,  as  undertaking  to  indemnify  and 
hold  harmless  the  railway  company  against  loss  and  damage  occurring 
from  fire  caused  by  the  defendant  railway  company  or  its  servant^ 
not  only  as  to  the  property  of  the  compress  company,  but  the  prop- 
erty of  all  other  persons  on  the  leased  premises,  in  such  event  tlie  lease 
contract  as  to  such  undertaking  was  ultra  vires  and  void  as  being 
without  the  charter  powers  of  the  compress  company.  Bev.  Stats.,  art 
642,  sec.  28 ;  Northside  Ry.  Co.  v.  Worthington,  88  Texas,  562 ;  Sabine 
Tram  Co.  v.  Bancroft  &  Sons,  16  Texas  Civ.  App.,  171. 

The  lease  declared  upon  by  the  defendant,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  was  framed  by  said  defendant,  and 
will,  therefore,  be  strictly  construed  against  it  when  relied  upon  as  a 
contract  to  indemnify  it  against  loss  or  damage  to  the  property  of 
third  persons,  and  it  not  appearing  from  the  contract  itself,  so  con- 
strued, that  such  indemnity  or  guaranty  was  intended,  the  verdict  of 
the  jury  and  the  judgment  thereon  should  be  in  all  things  affirmed  as 
to  this  appellee.  Goddard  v.  East  Texas  Fire  Ins.  Co.,  67  Texas,  71; 
Bills  V.  Hibernia  Ins.  Co.,  87  Texas,  551;  Brown  v.  Palatine,  89 
Texas,  590. 

Coke,  Miller  &  Coke,  A.  H.  McKnight,  Lane,  Jackson,  Kelley  S 
Woltere,  John  T.  Duncan  and  Charles  A.  Wamken,  for  appellee  M. 
K.  &  T.  Ry.  Co.  of  Texas. — The  court  did  not  err  in  charging  the 
jury  that  the  contract  of  lease  between  the  railway  company  and  the 
compress  company  requires  the  compress  company  to  assume  all  risks 
by  fire,  by  sparks  from  engines,  or  other  macliinery  of  the  defendant 
railway  company,  and  does  bind  said  compress  company  to  indemnify 
said  railway  company  for  any  loss  of  any  property  upon  said  platfonn. 

The  court  did  not  err  in  that  portion  of  its  general  charge  to  the 
effect  that  the  receipt  given  by  the  compress  company  to  plaintiffs  is 
a  contract  of  receiving  said  cotton  at  the  risk  of  the  owner,  and  as 
such  discharges  the  compress  company  from  all  liability  for  the  destruc- 
tion of  said  cotton  by  fire  or  otherwise,  when  said  charge  is  read  in 
connection  with  the  other  portions  of  the  charge.  Skipwith  v.  Hurt, 
94  Texas,  332;  Gulf,  etc.,  Ry.  Co.  v.  Browne,  27  Texas  Civ.  App., 
437;  Smoot  v.  Richards,  8  Texas  Civ.  App.,  146;  Cobb  v.  Barber,  92 
Texas,  311;  City  of  San  Antonio  v.  Talerico,  98  Texas,  151;  Boyer  & 
Lucas  V.  St.  Louis,  S.  F.  &  T.  Ry.  Co.,  72  S.  W.  Rep.,  1039 ;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Keahey,  83  S.  W.  Rep.,  1102;  Martin  v.  Texas 
&  P.  By,  Co.,  87  Texas,  117;  Philadelphia  Underwriters  v.  Fort  Worth 
ft  Denver  City  Ry.  Co.,  31  Texas  Civ.  App.,  104;  Love  v.  Keowne, 
58  Texas,  200;  Missouri,  K.  &  T.  Rv.  Co.  v.  Carter,  95  Texas,  461; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  175  TJ.  S., 
91;  44  Law.  Ed.,  84;  Northern  Pac.  Ry.  Co.  v.  McClure,  81  N.  W. 
Rep.,  52;  47  L.  R.  A.,  149;  Griswold  v.  Illinois  Cent.  Ry.  Co.,  57 
N.  W.  Rep.,  843 ;  24  L.  R.  A.,  647 ;  Stephens  v.  Southern  Pacific  Co., 
41  Pac.  Rep.,  783;  29  L.  R.  A.,  751;  50  Am.  St.  Rep.,  17;  McAdams 
v.  Missouri,  K.  ft  T.  Ry.  Co.,  19  Texas  Civ.  App.,  82;  American 
Central  Ins.  Co.  v.  Chicago  &  A.  Rv.  Co.,  74  Mo.  App.,  89;  Smith 
V.  Crosby,  47  Texas,  129;  Watrous  v.  McKie,  54  Texas,  71;  Smith 
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V.  Brown,  66  Texas,  546 ;  Tittle  v.  Vanleer,  89  Texas,  192 ;  Baltimore  & 
O.  S.  W.  By.  Co.  V.  Voigt,  176  U.  S.,  Law  Ed.,  499. 

The  undisputed  testimony  in  this  case  was  to  the  eiBEect  that  the  plain- 
tiffs, Morgan  &  Brothers,  were  guilty  of  contributory  negligence,  such 
as  contributed  directly  to  the  burning  of  said  cotton;  and  the  jury 
in  this  case  could,  upon  that  issue  alone,  have  rendered  no  verdict  for 
plaintiffs  herein.  Martin  v.  Texas  &  Pac.  By.  Co.,  87  Texas,  117; 
Texas  &  Pac.  By.  Co.  v.  Levine,  87  Texas,  437. 

Bailroad  companies  have  the  legal  right  to  operate  steam  engines 
over  their  roads,  and,  in  order  to  generate  steam,  to  use  a  fuel  in 
general  use  by  railroads;  and  are  not  required  to  use  fuel  oil  as  a  fuel. 
International  &  G.  N.  By.  Co.  v.  Timmerman,  61  Texas,  663;  Gulf, 
etc.,  Bailway  Co.  v.  Benson,  69  Texas,  409;  Galveston,  etc.,  Ey.  Co. 
V.  Home,  69  Texas,  648;  Campbell  v.  Goodwin,  87  Texas,  276. 

A  railroad  company  may,  by  contract,  secure  immunity  from  lia- 
bility caused  by  the  negligence  of  its  servants  in  operating  locomotives 
whereby  fire  is  set  to  property  upon  the  right  of  way  leased  to  per- 
sons for  occupancy  and  the  conduct  of  private  business  thereon;  and 
lessee,  a  compress  company,  has  the  right,  by  contract,  to  secure  im- 
munity from  liability  to  third  persons  who  place  cotton  upon  such 
leased  premises  by  loss  or  damage  thereto  from  fire.  Missouri,  K.  & 
T.  By.  Co.  V.  Carter,  95  Texas,  461 ;  Hartford  Fire  Ins.  Co.  v.  Chicago, 
etc..  By.  Co.,  175  U.  S.,  91;  44  Law  Ed.,  84;  Northern  Pac.  By.  Co. 
V.  McClure  (North  Dak.),  81  N.  W.  Bep.,  52;  47  L.  B.  A.,  149; 
Griswold  v.  Illinois  Cent.  Ey.  Co.,  67  N.  W.  Bep.,  843 ;  24  L.  B.  A., 
647 ;  Stephens  v.  Southern  Pacific  Co.,  41  Pac.  Bep.,  783 ;  29  L.  E.  A., 
751;  60  Am.  St.  Bep.,  17;  McAdams  v.  Missouri,  K.  &  T.  By.  Co., 
19  Texas  Civ.  App.,  82;  American  Ins.  Co.  v.  Chicago  &  A.  By.  Co., 
74  Mo.  App.,  89;  Woolrich  &  Sons  v.  Fort  Worth  &  B.  G.  By.  Co., 
86  S.  W.  Bep.,  942 ;  Woodward  v.  Ft.  Worth  &  B.  G.  By.  Co.,  35  Texas 
Civ  App.,  14;  Baltimore  &  0.  S.  W.  Ey.  Co.  v.  Voigt,  176  U.  S.,  499; 
Louisville,  N.  A.  &  C.  Ey.  Co.  v.  Keefer,  44  N.  E.  Bep.,  797;  Pittsburg, 
Cincinnati,  Chicago  &  St  Louis  Ey.  Co.  v.  Mahoney,  Administrator,  40 
L.  B.  A.,  101 ;  46  N.  E.  Bep.,  917. 

As  to  imputed  knowledge :  Martin  v.  Texas  &  P.  Ey.  Co.,  87  Texas, 
117;  Bennett  v.  Missouri,  etc.,  Ey.  Co.,  11  Texas  Civ.  App.,  423; 
Paris,  etc.,  Ey.  v.  Nesbit,  11  Texas  Civ.  App.,  608;  Duggins  v.  Watson, 
15  Ark.,  122;  Simpson  v.  Hand,  6  Wharton,  321;  Broadwell  v.  Swigert, 
7  B.  Mon.,  39;  Toledo  &  W.  By.  Co.  v.  Goddard,  25  Ind.,  197;  Puter- 
baugh  V.  Beasor,  9  Ohio  State,  487. 

As  to  exemptions:  Authorities  cited  under  previous  counter-propo- 
sition. Also:  McCoy  v.  Southern  Pacific  By.  Co.,  26  Pac.  Bep.,  1110; 
Cincinnati,  Hamilton  &  Dayton  By.  Co.  v.  Waterson  &  Kirk,  4  Ohio 
St.  Bep.,  425;  Chamberlain  v.  Peterson,  31  C.  C.  A.,  157;  Brewer  v. 
Ky.  Co.,  11  L.  B.  A.,  483. 

In  view  of  the  relation  of  the  compress  company  to  the  cotton  and 
to  the  plaintiffs,  the  negligence  of  the  compress  company  is  to  be 
imputed  to  the  plaintiffs.  Martin  v.  Texas  &  P.  Ey.  Co.,  87  Texas, 
117,  and  authorities  therein  cited;  Bennett  v.  Missouri,  etc..  By.  Co., 
11  Texas  Civ.  App.,  423;  Paris,  etc.,  By.  Co.  v.  Nesbitt,  11  Texas  Civ. 
App.,  608;  Texas  &  P.  By.  Co.  v.  Tankersley,  63  Texas,  61. 


426  Texas  Civil  Appeals  Kepobts,  Vol.  50.  [Aprii, 

Where  the  owner  of  cotton  stores  it  with  a  compress  company  for 
the  purpose  of  storings  compressing  or  shipment,  such  compress  com- 
pany is  the  agent  of  the  owner,  and  any  negligence  of  the  compresa 
company  causing  or  contributing  to  the  injury  of  the  property  will  be 
imputed  to  the  owner.  Bennett  v.  Missouri,  K.  &  T.  By.  Co.,  11  Texas 
Civ.  App.,  423;  Martin  v.  Texas  &  P.  By.  Co.,  87  Texas,  117;  By. 
Co.  V.  Tankersley,  63  Texas,  61. 

Testimony  of  other  fires  set  out  by  sparks  emanating  from  engines 
of  the  same  railway  at  other  places  and  other  times  is  not  admissible. 
San  Antonio  &  A.  P.  By.  Co.  v.  Home  Ins.  Co.  of  New  York,  70  S. 
W.  Bep.,  999;  Galveston,  H.  ft  S.  A.  By.  Co.  v.  Chittim,  31  Texas 
Civ.  App.,  40. 

McMEANS,  Associate  Justice. — This  suit,  as  tried  on  an  amended 
petition  filed  Ma^j  16,  1906,  was  a  suit  by  W.  A.  Morgan  &  Brothera 
and  the  Austin  Fire  Insurance  Company  and  the  Hartford  Fire  Insur- 
ance Company  and  the  Insurance  Company  of  North  America  to  re- 
cover of  the  Missouri,  Kansas  ft  Texas  Bailway  Company  of  Texas, 
the  sum  of  $34,000  as  damage  by  fire  to  698  bales  of  cotton,  occurring 
at  La  Grange,  Texas,  on  the  27th  day  of  February,  1906,  through  the 
negligence  of  the  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas. 
The  Bailway  Company  vouched  in  the  La  Grange  &  Lockhart  Compress 
Company  and  John  Schumacher  and  C.  Von  Bosenberg,  asking  judg- 
ment over  against  them  in  the  event  the  Bailway  Company  was  cast, 
and  against  them  if  the  Compress  Company  was  not  bound  by  the 
contract  they  made  for  it.  Defendant  Bailway  Company  dismissed 
as  to  Schumacher  and  Von  Bosenberg.  Trial  was  had  before  a  jury, 
which,  under  the  charge  of  the  court,  returned  a  verdict  for  the  de- 
fendants, upon  which  judgment  was  entered.  Motion  for  new  trial 
having  been  overruled,  this  appeal  is  prosecuted. 

The  negligence  alleged  was,  in  part,  that  the  Bailway  Company  failed 
to  have  proper  engines  and  appliances  to  prevent  the  escape  of  sparks 
and  the  setting  out  of  fires;  it  neglected  to  use  proper  care  to  keep 
the  engines  and  appliances  in  good  repair,  and  neglected  and  failed 
to  properly  handle  and  operate  its  engines  and  cars  and  trains  to 
prevent  the  escape  of  sparks  and  the  setting  out  of  fires;  that  it  neg- 
lected to  exercise  ordinary  care  in  the  use  of  proper  fuel  to  prevent 
the  escape  of  sparks,  and  neglected  exercising  care  to  provide  proper 
employes  to  handle  its  engines  and  cars  and  trains.  That  its  engines, 
trains  and  cars  were  very  recklessly,  carelessly  and  unskillfully  handled 
and  managed  in  such  a  way  as  to  cause  or  permit  sparks  to  escape 
and  set  out  fires.  That  said  defendant  did  negligently  and  carelessly 
permit  fire  and  sparks  to  escape  from  the  engine  onto  the  cotton,  and 
permit  and  cause  the  cotton  to  be  burned  thereby;  and  did  run  its 
trains  in  and  through  the  town  of  La  Grange  and  over  and  along  and 
across  the  streets  thereof  at  a  rate  or  speed  of  26  miles  an  hour  in 
violation  of  an  ordinance  forbidding  the  running  at  a  speed  exceeding 
six  miles  an  hour,  and  did  thereby  cause  the  fire  which  injured,  damaged 
and  destroyed  the  cotton;  that  defendant  was  negligent  in  using  coal 
as  fuel  instead  of  fuel  oil,  which  would  have  prevented  any  escape  of 
sparks  and  the  fire, 
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The  Bailway  Company  in  its  answer  denied  any  negligence  on  its 
part  causing  the  fire,  alleged  that  plaintiffs  were  guilty  of  contribu- 
tory negligence  causing  or  contributing  to  their  own  loss;  that  the 
Bailway  Company  had  a  contract  at  the  time  of  the  alleged  loss  with 
the  Compress  Company  under  and  by  the  terms  of  which  the  Compress 
Company  undertook  to  hold  the  Railway  Company  harmless  from  any 
losses  by  fire  caused  by  the  Railway  Company  to  the  property  of  the 
Compress  Company,  or  situated  on  its  platforms,  including  the  prop- 
erty of  the  plaintiffs;  that  the  Compress  Company  when  it  received 
the  cotton  of  the  plaintiff  made  a  contract  with  the  plaintiff  by  the 
terms  of  which  it  was  stipulated  that  the  cotton  should  be  held  at 
owner's  risk,  and  that  the  Compress  Company  should  not  be  responsible 
for  loss  or  damage  by  fire  or  water,  in  consequence  whereof  plaintiffs 
should  not  recover,  or  in  any  event,  if  plaintiffs  should  recover,  that 
the  Compress  Company  be  made  a  party,  and  if  judgment  was  rendered 
in  favor  of  the  plaintiffs,  that  the  Railway  Company  have  judgment 
over  against  the  Compress  Company. 

The  Compress  Company  denies  that  it,  by  its  contract  with  the 
Railway  Company,  undertook  to  hold  the  Railway  Company  harmless 
as  to  loss  and  damage  to  property  of  third  parties;  says  that  the 
contract  was  only  intended  to  apply  to  property  owned  by  the  Compress 
Company,  and  was  not  intended  to  apply  to  the  property  of  the  plain- 
tiffs; that  this  meaning  had  been  acted  upon  by  the  parties  in  their 
dealings  with  each  other  in  regard  to  the  contract;  that  the  contract 
was  framed  and  the  language  selected  and  adopted  by  the  Railway 
Company  in  which  the  Compress  Company  had  no  part;  that  its 
charter  only  authorized  it  to  do  a  compress  business;  that  it  was  not 
authorized  to  do  any  indemnity  or  insurance  business,  and  that  any 
construction  of  the  contract  undertaking  to  make  it  hold  the  Railway 
Company  harmless  would  be  ultra  vires.  Said  defendant  further  pleaded 
that  when  it  received  the  cotton  destroyed  from  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  it  issued  to  the  Railway  Company 
a  receipt  which  specified  that  the  cotton  was  held  at  owner  s  risk,  and 
that  the  Compress  Company  should  not  be  liable  for  loss  or  damage 
by  fire  to  the  same. 

Plaintiffs  by  supplemental  pleadings  by  exception  questioned  the  right 
of  the  Railway  Company  to  vouch  in  the  Compress  Company,  and 
excepted  to  the  sufficiency  of  the  contract  set  up,  and  the  receipt  set 
up  as  constituting  a  defense  to  plaintiffs'  cause  of  action.  They  averred 
in  reply  that  plaintiffs  never  at  any  time  prior  to  the  filing  of  the 
suit  knew  of  the  existence  or  contents  of  the  contract  between  the 
Railway  Company  and  the  Compress  Company,  and  did  not  know-  of  the 
terms  of  the  receipts  issued  by  the  Compress  Company  set  up  as  defense; 
that  the  taking  of  the  receipt  by  the  Railway  Company  and  the  issu- 
ing of  the  receipt  to  the  Railway  Company  by  the  Compress  Com- 
pany were  fraudulent  as  to  plaintiflfe  and  without  force;  that  plain- 
tiffs were  not  parties  to  the  contract  between  the  Railway  Company 
and  the  Compress  Company;  that  the  contract  was,  as  to  the  Compress 
Company,  ultra  vires  and  void;  that  the  Railway  Company  in  hauling 
plaintiffs'  cotton  and  delivering  it  to  the  Compress  Company  had  no 
power  or  authority  to  take  any  receipts  discharging  any  claims  for 
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lo6s  or  damage  in  favor  of  the  plain ti  fits  wliicii  might  arise,  and  fur- 
ther, that  the  Compress  Company,  as  a  public  wareliouseman,  was  for- 
bidden to  limit  its  liability;  that  the  contract  between  the  Compress 
Company  and  the  Railway  Company  and  the  receipts  pretended  to  be 
taken  by  the  Railway  Company  from  the  Compress  Company  for  the 
cotton,  were  contrary  to  public  policy,  were  a  fraud  on  the  rights  of 
the  plaintiffs,  and  were  not  binding  on  the  parties  from  whom  knowl- 
edge of  the  existence  of  these  various  contracts  was  withheld  and  con- 
cealed; that  neither  the  receipts  nor  contract  were  made  or  authorized 
by  Morgan  &  Brothers;  that  in  so  far  as  the  leaving  of  the  cotton  un- 
compressed on  platforms  constituted  contributory  negligence,  such  negli- 
gence was  that  of  the  Railway  Company,  in  as  much  as  its  bills  of 
lading  provided,  *'tliis  Railway  Company  reserves  to  itself  the  privi- 
lege of  compressing  all  cotton  signea  for  under  this  bill  of  lading;" 
that  the  contract  ?>etween  the  Compress  Company  and  the  Railway 
Company  was  beyond  the  power  of  the  Compress  Company  to  lawfully 
make;  that  even  though  plaintiffs  should  be  held  guilty  of  contributory 
negligence,  nevertheless  defendant  Railway  Company  discovered  the 
peril  of  plaintiffs*  property  and  knew  of  the  plaintiffs'  absence  and 
ignorance  of  such  peril,  and  disregarded  the  safety  of  plaintiffs'  prop- 
erty, but  negligently,  with  this  knowledge,  failed  to  exercise  reason- 
able care  after  the  discovery  of  the  peril  in  which  plaintiffs'  property 
was,  to  prevent  its  destruction  by  fire  which  caused  the  injury  and 
damage  to  plaintiffs. 

Tlie  La  Grange  Compress  Company  was  organized  and  chartered  in 
1893  for  the  purpose  of  compressing  cotton  for  the  public  for  hire. 
Its  plant  was  constructed  on  ground  owned  by  it,  with  the  exception 
of  a  portion,  which  was  covered  by  its  platform,  which  was  owned 
by  tlie  Railway  Company,  the  use  of  which  was  secured  by  a  written 
lease  from  the  Railway  Company  for  five  years,  by  the  terms  of  which 
lease  the  Compress  Company  agreed  to  keep  its  building  and  contents 
fully  insured  for  the  beneifit  of  the  Railway  Company  against  any 
damage  or  loss  by  fire  communicated  in  any  manner  from  the  loco- 
motive engines  or  other  machinery  of  the  Railway  Company,  and  that 
said  Railway  Company  should  not  be  liable  for  any  loss  or  damage  to 
said  building  and  contents  by  fire  communicated  from  its  engines  or 
machinery  or  otherwise.  At  the  expiration  of  five  years,  on  September 
15,  1898,  the  Compress  Company  and  the  Railway  Company  made 
another  contract  of  lease  which  reads  as  follows: 

''This  lease  made  and  entered  into  this,  the  fifteenth  day  of  Sep- 
tember, 1898,  by  and  between  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  party  of  the  first  part,  and  the  La  Grange  Com- 
press Company  of  La  Grange,  Texas,  party  of  the  second  part,  wit- 
nesseth : 

"That  the  party  of  the  first  part,  for  the  consideration  hereinafter 
mentioned,  does  hereby  lease,  rent  and  let  unto  the  said  party  of  the 
second  part,  the  following  described  real  estate,  being  a  portion  of 
the  right  of  way  station  grounds  situated  at  the  city  of  La  Grange, 
county  of  Fayette  and  State  of  Texas,  and  specifically  described  as 
follows,  to  wit: 

"Beginning  at  a  point  on  the  north  line  of  Colorado  Street  159 
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feet  easterly  from  S.  W.  corner  of  alley  in  block  No.  32;  thence  east- 
erly along  the  north  line  of  Colorado  St.  296.5;  thence  nortliwesterly 
along  platform  of  compress  and  parallel  to  and  6  feet  from  center 
line  of  said  track  333  feet;  thence  southerly  146.2  feet  to  place  of 
beginning. 

''It  being  further  understood  that  this  lease  is  to  be  continued  in 
force  from  year  to  year  for  the  yearly  consideration  of  Fivfe  Dollars, 
and  at  the  expiration  of  one  year,  a  revaluation  will  be  made  (the  loca- 
tion and  more  accurate  description  whereof  are  shown  by  the  plat 
tliereof  attached  to  the  copy  of  the  lease  retained  by  the  party  of  the 
first  part)  for  the  term  of  one  year  commencing  the  fifteenth  day  of 
September,  1898,  and  subject  to  renewal  and  continuation  as  herein- 
after stated,  and  for  the  yearly  rental  of  Five  ($6.00)  Dollars  to  be  paid 
by  second  party  in  advance. 

''No  part  of  said  building  to  be  less  than  six  feet  from  the  center 
of  nearest  track. 

"Said  party  of  the  first  part  covenants  and  agrees  that  during  the 
continuance  of  this  lease  the  enjoyment  of  the  possession  of  said 
premises  by  the  said  party  of  the  second  part  shall  be  free  from  inter- 
ference by  the  said  party  of  the  first  part,  except  such  as  may  be  neces- 
sary in  the  operation  and  maintenance  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  and  said  Railway  Company  shall 
have  the  right,  at  the  expiration  of  the  notice  herein  provided  for, 
to  at  once  enter  and  oc6upy  said  premises,  or  so  much  thereof  as  may 
be  deemed  necessary,  and  it  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  this  lease  shall  be  deemed,  by  consent 
of  parties,  renewed  and  continued  in  force  from  year  to  year,  unless 
one  of  the  parties  hereto  shall  immediately  preceding  the  end  of  any 
year,  give  to  the  other,  thirty  days*  notice  in  writing,  of  its  or  their 
intention  to  terminate  the  lease,  and  upon  such  notice  being  so  given 
by  either  party,  the  lease  shall  terminate  at  the  close  of  such  year, 
at  which  time  said  first  party  shall  be  entitled  to  take  full  and  exclu- 
sive possession  of  the  premises  hereby  let.  This  provision,  however, 
is  not  intended  to  impair  or  interfere  with  the  reserved  right  of  the 
Railroad  Company  to  terminate  this  lease  at  any  time,  whenever  in 
its  judgment  the  possession  of  the  grounds  or  any  portion  thereof  hereby 
let,  is  necessary  in  the  operation  of  its  railway  upon  giving  the  notice 
herein  provided. 

"Said  party  of  the  second  part  covenants  and  agrees  that  they  will 
occupy  said  premises  and  all  buildings  and  improvements  thereon  only 
for  the  proper  and  legitimate  use  of  cotton  compress  and  to  use  and 
occupy  same,  and  every  part  thereof,  in  such  manner  as  not  to  commit 
or  allow  any  nuisance,  annoyance,  inconvenience  or  interference  to  or 
with  the  operation  or  maintenance  of  said  railway  at  any  time  or 
to  any  extent  whatever;  and  that  in  consideration  of  the  making  of 
this  lease  to  the  party  of  the  second  part,  and  of  the  advantages  se- 
cured to  the  second  party  by  reason  of  obtaining  the  same,  said  second 
party  hereby  covenants  and  agrees  to  assume  all  the  risks  of  loss  or 
damage  to  any  building,  improvements  or  property  of  any  kind  that 
may  be  on  or  near  said  premises,  that  may  be  occasioned  by  fire  com- 
municated in  any  manner  from  the  right  of  way,  locomotives  or  other 
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machinery,  or  in  any  manner  whatever  by  the  party  of  the  first  part 
while  this  lease  is  in  force,  and  hereby  releases  and  discharges  tiic 
party  of  the  first  part  from  any  claim,  demand  or  action  on  account  of 
any  such  loss  or  damage. 

^^And  said  party  of  the  second  part  covenants  and  agrees  not  to  sub- 
let said  premises  or  any  part  thereof,  except  with  written  consent  of 
the  party  of  the  first  part,  and  said  party  of  tlie  first  part  may 
terminate  this  lease,  and  move  all  buildings  and  improvements  and 
other  property  from  said  premises,  provided  tlie  second  party  fails  to 
do  so  after  thirty  dEys^  notice  that  the  grounds  or  the  portion  thereof 
named  are  required  by  the  Bailway  Company  in  the  operation  of  its 
railroad. 

^^And  it  is  further  stipulated  that  in  the  event  of  the  termination 
of  the  aforesaid  lease,  for  any  reason,  as  hereinbefore  provided^  if 
the  said  lessee  or  the  owner  of  any  buildings  on  said  ground,  shall 
fail  to  remove  any  buildings  or  other  property  from  said  leased  prem- 
ises within  ten  days  after  the  expiration  of  the  said  thirty  days' 
notice,  then  the  said  lessor  may  remove  said  buildings  and  other  prop- 
erty from  the  said  premises,  at  the  cost  and  expense  of  the  lessee  or 
owner  of  said  property;  and  the  said  lessee  or  owner  of  said  prop- 
erty hereby  authorizes  and  empowers  the  said  lessor  so  to  do  and 
agrees  to  pay  the  costs  of  said  removal,  and  consents  that  it  may 
stand  as  a  charge  against  it,  and  alien  against  the  property  so  removed; 
and  that  the  lessor  may  sell  the  same  in  order  to  reimburse  itself 
for  the  cost  and  expense  of  removing  said  property  from  tiie  said 
leased  premises. 

"And  said  second  party  covenants  and  agrees  upon  the  expiration 
of  any  term  hereunder,  or  at  any  time  during  any  term  hereunder 
upon  notice  as  aforesaid  and  the  tender  by  the  party  of  the  first  part 
of  the  prorata  portion  of  the  rent  for  the  unexpired  part  of  the  year, 
for  which  rent  may  have  been  paid,  to  peaceably  and  quietly  sur- 
render possession  of  said  premises  to  the  party  of  the  first  part  or  its 
assigns. 

"In  witness  whereof,  the  parties  hereunto  have  executed  this  lease 
in  triplicate  (any  one  of  which  may  be  used  as  the  original)  the 
day  and  year  first  above  written,  the  party  of  the  first  part  causing 
the  same  to  be  signed  and  sealed  in  its  behalf  by  its  General  Super- 
intendent.^* 

This  contract  was  in  force  on  the  26th  day  of  February,  1906,  when 
the  building  of  the  Compress  Company  and  some  2400  bales  of  cot- 
ton on  its  platform,  including  598  bales  belonging  to  W.  A.  Morgan 
&  Brothers,  the  oil  shed,  cotton  seed  warehouse,  and  Alamo  lnml)er 
fihed  and  lumber  therein,  near  the  compress  plant,  were  destroyed  by 
fire. 

Appellants,  Morgan  &  Brothers,  were  engaged  in  business  at  Plum, 
a  station  on  the  appellee  Bailway  Company*s  road  a  short  distance 
from  La  Grange,  from  which  point  they,  at  various  times,  shipped  the 
cotton  in  question  over  appellee's  railway  to  the  Compress  Company 
for  storage  and  compressment.  The  Bailway  Company  in  making 
delivery  to  the  Compress  Company  took  receipts  for  the  cotton  de- 
livered, such  receipts  being  substantially  in  the  following  words:    ''Be- 
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ceived  from  the  M.  K.  &  T.  Ey.  Co.  of  Texas,  for  account  of  W.  A. 
Morgan  &  Bros.,  at  owner's  risk.  This  receipt  must  be  properly  en- 
dorsed and  returned  on  delivery  of  this  cotton  and  is  not  transferable 
without  notice  to  this  Company.  Not  responsible  for  loss  or  damage 
by  fire  or  water." 

After  the  execution  of  the  contract  between  the  Railway  Company 
and  Compress  Company,  which  has  been  set  out,  the  Compress  Com- 
pany amended  its  charter  by  changing  its  name  to  'T^a  Grange  &  Lock- 
hart  Compress  Compan3r*'  and  providing  for  the  doing  of  a  compress- 
ing business  at  Lockhart  as  well  as  La  Grange,  and  thus  under  its 
new  name  succeeded  tct  all  the  rights  and  contracts  of  La  Grange 
Compress  Company. 

Tne  evidence  is  undisputed  that  Morgan  &  Brothers  had  neither 
actual  or  constructive  knowledge  of  the  terms  of  the  contract  between 
the  Bailway  Company  and  the  Compress  Company  and  no  actual  knowl- 
edge of  the  character  of  receipts  taken  for  their  cotton  by  the  Railway 
Company  from  the  Compress  Company. 

The  appellee  Bailway  Company's  contention  was  that  inasmuch  as 
the  Compress  Company  had,  by  contract,  agreed  to  indemnify  it  against 
all  loss  or  damage  by  fire  set  out  by  its  engines  or  machinery,  and 
inasmuch  as  the  Compress  Company  stood  in  its  shoes  and  between 
it  and  all  liability,  such  as  charged  by  appellants,  and  inasmuch  as 
the  Compress  Company  was  primarily  liable  to  appellants  for  dam- 
ages or  loss  from  fire,  the  release  of  the  Compress  Company  by  appel- 
lants was  a  release  and  discharge  of  the  Bailway  Company  from  lia- 
bility. The  case  was  tried  in  part  on  this  theory,  the  only  excep- 
tion added  by  the  court's  charge  being  that  Morgan  &  Brothers  in 
order  to  be  bound  must  have  had  actual  knowledge  of  the  lease  con- 
tract or  actual  knowledge  of  such  facts  and  circumstances  as  would 
irat  an  ordinarily  reasonable  person  upon  inquiry  which  would  have 
ed  to  a  knowledge  of  the  lease  contract  and  contents  thereof.  The 
court  in  construing  the  contract  charged  the  jury  as  follows: 

"You  are  charged  that  said  contract  of  lease  between  the  Bailway 
Company  and  the  Compress  Company  does  require  the  Compress  Com- 
pany to  assume  all  risks  by  fire,  by  sparks  from  the  engines  and  other 
machinery  of  the  defendant  Bailway  Company,  and  does  bind  said 
Compress  Company  to  indemnify  said  Bailway  Company  for  any  loss 
of  any  property  upon  said  platform.'* 

Appellants  by  many  assignments  of  error,  presented  in  various  ways, 
attack  this  construction  of  the  contract  by  the  court,  contending  that 
at  most  the  contract  only  applied  to  the  property  of  the  Compress 
Company  and  was  not  intended  to  indemnify  the  Bailway  Company 
against  destruction  of  property  situated  on  the  platform  which  be- 
longed to  others.  The  appellee  Compress  Company  also  attacks  thitf 
construction  basing  its  contention  on  the  same  ground,  and  both  fur- 
ther urge  that  in  the  event  the  construction  they  contend  for  is  not 
correct,  the  contract  was  void  for  the  reason  that  the  Compress  Com- 
pany was  chartered  for  the  purpose  of  doing  a  g^eneral  compressing 
business,  and  that  if  said  lease  contract  constituted  an  assumption  of 
risk  or  created  any  contract  of  guaranty  or  agreement  for  indemnity 
as  pleaded  bv  the  Bailway  Company  it  was  wholly  without  the  pur- 
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pose  of  the  Compress  Company's  articles  of  incorporation  and  the 
purposes  of  its  organization,  and  was  beyond  its  charter  powers  or 
privileges,  in  contravention  of  law,  ultra  vires  and  void.  The  court 
further  charged  the  jury  that  if  Morgan  &  Brothers  had  actual  knowl- 
edge of  said  contract  lease,  or  if  they  had  actual  knowledge  of  such 
facts  and  circumstances  as  would  put  a  person  of  ordinary  prudence 
npon  inquiry  which  would  have  led  to  a  knowledge  of  said  lease  and 
the  contents  thereof,  then  that  they  could  not  recover  and  to  find  a 
verdict  for  the  Bailway  Company. 

Morgan  &  Brothers  requested  the  court  to  charge  the  jury  as  fol- 
lows: "The  contract  executed  and  in  evidence  between  the  defend- 
ant Bailway  Company  and  the  Compress  Company  can  not  be  con- 
sidered or  held  in  this  case  to  prevent  the  plaintiffs  from  recovering 
herein  against  the  defendant  Bailway  Company  for  damages  on  account 
of  the  burning  of  the  plaintiffs*  cotton  in  the  event  the  jury  believe 
from  the  evidence  that  the  defendant  Railway  Company  negligently 
caused  the  burning  of  the  cotton  of  plaintiffs  under  such  conditions 
as  entitled  plaintiffs  to  recovery.*'  This  charge  was  refused,  and  its 
refusal  assigned  as  error. 

It  was  shown  by  the  evidence  that  the  lease  contract  of  1898  was 
framed  by  the  Bailway  Company,  and  in  the  wording  of  which  the 
Compress  Company  had  nothing  to  do;  therefore  it  should  be  strictly 
construed  against  the  Bailway  Company  when  it  is  relied  upon  by 
that  company  as  a  contract  of  indemnity  against  loss  or  damage  to 
property  other  than  that  of  the  Compress  Company.  Bills  v.  Hibernia 
Ins.  Co.,  87  Texas,  651;  Goddard  v.  East  Texas  Fire  Ins.  Co.,  67 
Texas,  71;  Brown  v.  Palatine  Ins.  Co.,  89  Texas,  590.  And  when 
so  construed,  if  it  appears  that  such  indemnity  was  not  so  intended 
and  contracted,  the  charge  of  the  court  complained  of  must  be  held 
to  be  error. 

If  the  lease  contract  declared  npon  by-  the  Bailway  Company  is  to 
be  considered  in  the  light  of  a  contract  of  insurance  or  indemnity 
against  loss  by  fire,  it  will,  of  course,  be  subjected  to  the  well  settled 
rule  of  construction  that  it  must  be  strictly  construed  against  the 
Bailway  Company,  its  author  and  framer.  If  this  rule  of  construc- 
tion was  to  be  varied  in  the  instant  case,  it  would  only  be  to  more 
rigidly  scrutinize  the  lease  contract  declared  npon,  for  that  it  differs 
from  the  ordinary  contract  of  insurance  or  indemnity  against  loss 
in  that  this  lease  contract  is  attempting  to  be  construed  by  its  makers 
to  protect  the  Bailway  Company  against  fire  from  any  cause,  in- 
cluding its  own  negligence,  not  only  as  to  the  property  of  the  Com- 
press Company,  but  the  property  of  all  persons  npon  or  near  its 
premises.  It  would  appear  to  be  unreasonable  to  assume  that  the 
parties  intended  at  the  time  of  its  making  that  it  should  be  effective 
for  any  such  purpose,  and  it  occurs  to  us  that  no  such  construction 
could  be  tolerated  nnless  the  very  language  of  the  lease  contract  itself 
places  such  construction  beyond  perad venture. 

The  Bailway  Company,  as  the  maker  of  the  contract,  liad  it  within 
its  power  to  use  language  which  would  have  removed  the  question 
from  the  domain  of  controversy.    Did  it  do  so?    Let  us  see. 

"Said  second  party  hereby  covenants  to  assume  all  the  risks  of 
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loss  or  damage  to  any  building,  improvements  or  property  of  any  kind 
that  may  be  on  or  near  said  premises,  that  may  be  occasioned  by  fire 
communicated  in  any  manner  from  the  right  of  way,  locomotives  or 
other  machinery,  or  in  any  manner  whatever,  by  the  party  of  the  first 
part,  while  this  lease  is  in  force,  and  hereby  releases  and  discharges 
the  party  of  the  first  part  from  any  claim,  demand  or  action  on 
account  of  any  such  loss  or  damage/* 

This  clause  from  the  lease  contract,  upon  which  the  Railway  Com- 
pany alone  relies,  does  not  in  itself,  by  any  fair  analysis,  justify  the 
construction  sought  to  be  given  it  by  the  Railway  Company,  even  were 
the  ordinary  rule  of  strict  construction  against  its  framer,  the  Rail- 
way Company,  pretermitted. 

What  is  the  undertaking  of  the  Compress  Company?  Viewed  in 
the  most  favorable  light  to  the  Railway  Company,  (Ist)  it  assumes 
all  the  risks  of  loss  or  damage  to  any  building,  improvements  or 
property  on  or  near  the  leased  premises,  by  fire  communicated  in  any 
manner;  and  (2d)  releases  and  discbarges  the  Railway  Company 
from  any  claim,  demand,  or  action  on  account  of  any  such  loss  or 
damage. 

As  to  the  first,  somewhat  of  a  novel  term  is  used,  one  certainly 
not  usually  imported  into  contracts  of  insurance  or  indemnity.  The 
phrase  ^^assumes  all  the  risks'*  is  one  which  in  its  common  acceptance 
applies  to  an  employe  entering  the  service  of  the  master,  who  assumes 
all  the  risks  incident  to  his  employment,  and  by  which  the  servant 
waives  his  right  to  recover  for  injuries  received  by  him  in  such  service. 
Bat  we  think  that  no  reasonable  construction  could  be  given  this 
clause  that  could  possibly  make  it  more  onerous  upon  the  Compress 
Company  than  that  it  assumed  only  risks  of  loss  or  damage  to  its  own 
buildings  and  property. 

To  hold  otherwise  would  be  as  unreasonable  as  it  would  be  to  hold 
that  the  servant,  who,  by  his  employment,  enters  into  an  implied  con- 
tract with  the  master  to  assume  all  the  risks  incident  to  his  employ- 
ment, thereby  assumes,  not  only  the  risk  of  loss  or  damage  to  him- 
self incident  to  his  employment,  but  damage  occasioned  to  the  property 
of  third  persons  in  the  same  accident;  as,  for  instance,  the  derail- 
ment of  a  known-to-be-defective  engine,  which  he  was  operating  upon 
a  known-to-be-defective  track,  whereby  a  person  was  killed  or  other 
property  destroyed. 

If  there  was  a  reasonable  doubt  left  as  to  such  construction  of 
that  portion  of  the  sentence  which  refers  to  the  risks  assumed,  it 
would  be  removed  by  the  conclusion  of  the  sentence  which  is  set  out 
supra,  as  the  second  obligation,  and  which  follows  the  paragraph  re- 
lating to  assumed  risks  with  only  a  comma  intervening,  to  wit :  "And 
hereby  releases  and  discharges  the  party  of  the  first  part  from  any 
claim,  demand  or  action  on  account  of  any  such  loss  or  damage/' 
The  words  "release  and  discharge''  have  a  well-defined  meaning  and 
settled  interpretation.  In  ordinary  parlance  these  words  are  cer- 
tainly never  used  in  relation  to  insurance,  guaranty  or  indemnity. 
To  release  or  discharge  one  from  any  claim,  demand  or  action  is  uni- 
versally understood  to  apply  to  a  claim,  demand  or  action  owned  or 
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controlled  by  the  party  agreeing  and  undertaking  to  release  and  dis- 
charge another  from  such  claim,  demand  or  action. 

It  would  be,  to  say  the  least,  unusual,  if  not  unprecedented,  to 
apply  such  terms  to  the  claims,  demands  or  right  of  action  of  third 
parties,  as,  for  instance,  the  plaintiffs  in  this  case,  in  whose  behalf 
the  Compress  Company  had  no  power,  right  or  authority  to  make  or 
execute  such  release  or  discharge,  and  which,  if  executed,  would  be 
futile  and  inoperative. 

While  other  argument  would  appear  superfluous,  to  remove  any  linger- 
ing doubt  as  to  the  foregoing  being  the  only  tenable  construction  of 
the  clause  relied  upon  by  the  Railway  Company,  let  us  examine  some 
of  the  succeeding  clauses  of  this  lease  contract. 

We  have  seen  that  the  covenant  and  agreement  upon  the  part  of  the 
Compress  Company  was  to  **assume  all  the  risks  of  loss  or  damage  to 
any  building,  improvements  or  property  of  any  kind,  that  may  be  on  or 
near  said  premises.*'  That,  at  best,  this  relates  only  to  the  buildings, 
improvements  or  property  of  the  Compress  Company  is  shown  conclu- 
sively, we  think,  by  the  following  clauses: 

"And  said  party  of  the  first  part  may  terminate  this  lease  and 
move  all  buildings,  improvements  and  other  property  from  said  prem- 
ises, provided  the  second  party  fails  to  do  so,  after  thirty  days'  no- 
tice.** .  .  .  "If  the  said  lessee  or  the  owner  of  any  buildings  on 
said  ground  shall  fail  to  remove  any  buildings  or  other  property  from 
said  leased  premises,  then  the  said  lessor  may  remove  said  buildings 
and  other  property  from  the  said  premises,  at  the  cost  and  expense  of 
the  lessee  and  owner  of  said  property,  and  the  said  lessee  or  owner 
of  said  property  authorizes  and  empowers  the  said  lessor  so  to  do, 
and  agrees  to  pay  the  costs  of  said  removal,  and  consents  that  it  may 
stand  as  a  charge  against  it  and  a  lien  against  the  property  so  removed, 
and  tliat  the  lessor  may  sell  the  same,  in  order  to  reimburse  itself 
for  the  cost  and  expense  of  removing  said  property  from  the  said 
leased  premises." 

It  will  be  noted  that  the  same  descriptive  words  are  used,  namely, 
"building,  improvements  or  property,**  in  the  assumption  of  risks,  that 
are  afterwards  used  in  the  obligations  to  remove  same  from  the  premises 
upon  due  notice;  in  the  authority  given  the  lessor  to  remove  same 
after  failure  to  comply  with  such  notice;  in  the  clause  authorizing 
the  lessor  to  tax  the  cost  of  removal  against  the  property;  in  the 
clause  giving  a  lien  against  the  property  removed,  and,  lastly,  authority 
to  the  lessor  to  sell  the  same  to  reimburse  itself  for  the  cost  and  expense 
of  its  removal  from  the  premises. 

Can  it  be  contended  that  parties  capable  of  contracting  intended 
that  a  lessee  should  give  a  lessor,  not  only  authority  to  remove  prop- 
erty of  third  persons  from  the  leased  premises,  but  that  they  should 
mutually  contract  that  the  lessor  so  removing  such  property  should 
have  a  lien  upon  it  for  the  cost  of  its  removal?  That  authority  was 
or  could  be  given  by  the  lessee  to  the  lessor  to  sell  property  not 
belonging  to  either? 

When  we  consider,  therefore,  that  the  only  property  for  which  the 
Compress  Company,  at  best,  assumed  the  risk  of  loss  or  damage  by 
fire  was  such  as  was   denominated   in   the  lease   contract  "building, 
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improvements  or  property  of  any  kind  on  or  near  said  premises,"  and 
that  the  only  property  for  the  destruction  of  which  the  Railway  Com- 
pany was  released  and  discharged  from  damages  was  said  buildings, 
improvements  or  property,  and  that  the  same  descriptive  terms  were 
used  when  the  removal  thereof  was  contemplated,  when  the  costs  there- 
for were  to  be  taxed,  when  the  lien  thereon  for  such  costs  was  to 
be  fixed,  and  when  the  sale  thereof  in  satisfaction  of  the  lien  and 
costs  was  to  be  had,  it  follows  that  reference  only  was  had  to  the 
buildings,  improvements  and  property  of  the  Compress  Company. 

But  should  we  be  mistaken  in  our  construction  of  the  contract,  we 
are  still  of  opinion  that  the  contract  was  ultra  vires  and  •  void  in 
BO  far  as  it  was  an  attempt  on  the  part  of  the  Compress  Company 
to  indemnify  the  Railway  Company  against  loss  or  damage  to  the 
property  of  third  persons  situated  on   or  near  the   leased  premises. 

The  purposes  for  which  the  compress  corporation  was  formed,  as 
set  out  in  its  charter,  was  to  erect  and  maintain  a  compress  and  to 
compress  cotton  therein ;  to  store  and  handle  cotton  and  to  do  a  general 
cotton  storage  business,  and  to  genreally  do  and  perform  such  acts 
necessary  to  properly  manage  and  conduct  the  business  of  compressing 
cotton,  and  for  this  purpose,  to  purchase,  own  or  lease  sufficient  real 
estate  for  such  business  and  to  erect  thereon  its  compresses  and  such 
sheds,  houses,  platforms  and  machinery  as  necessary  to  properly  con- 
duct and  maintain  the  business  for  which  the  corporation  was  or- 
ganized. 

While  the  Compress  Company  may  have  been  authorized  under  its 
charter  to  assume  the  risks  of  loss  to  its  own  property,  in  considera- 
tion of  the  benefits  to  it  by  being  permitted  to  locate  on  the  right  of 
way  of  defendant  Railway  Company,  and  to  release  and  discharge  the 
defendant  Railway  Company  from. loss  by  fire,  which  it  might  suffer 
as  the  result  of  such  location,  and  tlie  courts  might  treat  such  assump- 
tion of  risk  and  release  from  liability  as  being  properly  within  the 
enumerated  powers  conferred  upon  it  by  its  charter,  an  entirely  dif- 
ferent proposition  is  presented  by  the  Railway  Compan/s  contention 
that  the  lease  contract  embraces  not  only  such  loss,  but  the  Compress 
Company  by  reason  of  the  lease  contract,  insured  and  agreed  to 
indemnify  said  Railway  Company  against  loss  suffered  by  third  par- 
ties through  fault  of  the  Railway  Company.  Such  contention,  if 
true,  and  if  the  lease  contract  be  susceptible  of  such  interpretation, 
would  unquestionably  be  without  the  charter  powers  of  the  Compress 
Company  herein  above  set  out.  Such  an  undertaking  of  insurance 
or  guaranty  upon  its  part  would  be  wholly  without  the  purview  of, 
or  in  any  way  incident  or  appertaining  to  its  business  of  compressing 
and  storing  cotton.  For  instance,  as  the  result  of  the  very  fire  which 
destroyed  plaintiffs'  cotton,  property  belonging  to  third  parties  was 
destroyed  largely  exceeding  in  value  the  entire  capital  stock  of  the 
Compress  Company.  If  the  term  ^'property  situated  on  or  near  the 
leased  premises^  was  meant  to  include  the  property  of  others  as  well 
as  the  property  of  the  Compress  Company,  then  the  alleged  guaranty 
extended,  not  only  as  to  the  large  amount  of  cotton  stored  at  the 
compress  and  upon  its  platforms,  but  to  all  other  property  destroyed 
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by  fire,  not  belonging  to  the  Compress  Company,  such  as  the  Alamo 
Lumber  Company's  building  and  lumber. 

All  of  the  Compress  Company's  property  and  buildings  were  not 
situated  upon  the  railway's  right  of  way,  and  the  term  "property  on 
or  near  said  premises"  was  doubtless  used  so  as  to  exempt  the  Eail- 
way  Company  from  liability  by  reason  of  fire  as  to  the  property 
of  the  Compress  Company  adjacent  to  the  right  of  way,  and  likely 
to  be  involved  in  the  same  fire. 

This  construction  is  a  reasonable  one,  and  would  make  the  lease 
contract  as  to  the  clause  in  controversy  a  legal  undertaking,  whereas 
the  construction  given  it  by  the  Railway  Company  makes  it  an  ultra 
vires,  and  therefore  illegal,  contract.  If  the  contract  be  susceptible 
of  both  constructions,  the  courts  will  give  it  the  former,  in  accord  with 
the  universal  rule  of  construction  that  requires  in  such  cases  indulgence 
of  the  presumption  that  the  parties  making  a  contract  intended  to  do 
a  legal  rather  than  an  illegal  act.  Northside  Ry.  Co.  v.  Worthington, 
88  Texas,  562;  Sabine  Tram  Co.  v.  Bancroft,  16  Texas  Civ.  App.,  171; 
South  Texas  Nat.  Bank  v.  La  Grange  Oil  Co.^  40  S.  W.  Rep.,  328; 
Central  Transportation  Co.  v.  Pullman  Car  Co.,  139  U.  S.,  38;  Western 
Md.  Ry.  Co.  V.  Blue  Ridge  Hotel  Co.,  62  Atl.  Rep.,  351;  Revised 
Statutes,  art.  642,  sec.  28. 

But  even  if  the  lease  contract  was  properly  construed  by  the  court, 
and  even  if  the  contract  as  so  construed  was  not  upon  the  part  of 
the  Compress  Company  ultra  vires,  we  are  still  of  the  opinion  that 
the  judgment  against  Morgan  &  Brothers  should  not  be  permitted 
to  stand  for  the  reason  that  the  evidence  indisputably  shows  that 
they  were  not  parties  or  privies  to  the  contract,  and  there  was  no 
evidence  to  show  that  they  had  actual  knowledge  of  its  existence  or 
actual  knowledge  of  such  facts  and  circumstances  as  would  put  an 
ordinarily  reasonable  person  upon  inquiry  which  would  have  led  him 
to  a  knowledge  of  the  lease  and  of  its  terms.  The  contract  of  1898 
was  delivered  under  the  following  circumstances.  The  agent  for  the 
Railway  Company  approached  John  Schumacher,  the  president  of  the 
Compress  Company,  and  presented  the  contract  which  had  been  pre- 
pared and  signed  by  the  Railway  Company  in  duplicate,  with  the  simple 
statement:  "Here  is  a  renew-al  of  your  contract.*'  Schumacher,  as 
such  president,  then  signed  for  his  company,  but  never  read  the  con- 
tract and  knew  nothing  of  its  terms  until  after  the  fire.  He  had  no 
actual  knowledge  of  the  provision  relied  upon  by  the  Railway  Com- 
pany as  indemnifying  it  against  loss  by  fire  until  after  Morgan  & 
Brothers'  cotton  was  destroyed,  nor  did  the  Compress  Company  have 
any  knowledge  thereof  at  the  time  it  received  or  while  it  held  the 
cotton,  further  than  such  as  was  implied  by  the  signing  of  the  con- 
tract by  its  president  and  the  retention  by  him  of  a  copy.  Neither 
of  the  Morgans  nor  their  agent  had  actual  knowledge  of  the  existence 
of  the  lease,  nor  were  they  in  possession  of  any  facts  suflBcient  to 
put  an  ordinarily  reasonable  person  upon  inquiry  which  would  have 
led  to  a  knowledge  of  the  lease  and  of  its  terms.  It  is  true  the  Com- 
press Company,  in  receiving  appellants'  cotton  was  their  agent  as 
far  as  the  bailment  was  concerned,  and  actual  knowledge  by  it  of 
the  terms  of  the  contract  would,  it  seems,  be  imputed  to  appellants, 
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(Martin  v.  Texas  &  P.  By.  Co.,  87  Texas,  117),  but  we  do  not 
think  it  can  be  held  that  such  implied  or  constructive  notice  to  the 
Compress  Company  would  be  such  notice  to  appellants  as  would  be 
binding  upon  them.  This  was  the  view  evidently  taken  by  the  trial 
court  as  shown  by  the  charge  wherein  the  jury  was  instructed  to 
find  for  the  Bailway  Company  in  the  event  appellants  had  actual 
knowledge  of  the  contract,  or  actual  knowledge  of  such  facts  as  would 
put  an  ordinarily  reasonable  man  upon  inquiry;  and  the  correctness 
of  this  charge  is  in  no  wise  questioned  by  the  Bailway  Company. 

This  disposes  favorably  to  the  contention  of  appellants  of  their 
assignments  of  error  based  upon  the  refusal  of  the  court  to  sustain 
its  special  exceptions  to  the  answer  of  the  Bailway  Company  making 
the  Compress  Company  a  party  defendant,  as  well  as  all  assignments 
based  upon  the  charge  of  the  court,  and  special  charges  given  at  the 
request  of  the  Bailway  Company,  and  the  denial  of  those  requested 
by  appellants,  construing  the  contract;  and  renders  unnecesary  a  con- 
sideration of  all  assignments  relating  to  the  receipts  issued  by  the 
Compress  Company  for  the  cotton  delivered  to  it  by  Morgan  & 
Brothers. 

By  their  thirteenth  assignment  of  error  appellants  complain  of  the 
following  portion  of  the  court's  charge:  "If  the  jury  find  that  the 
plaintiffs,  W.  A.  Morgan  &  Bros.,  or  their  agent,  failed  to  use  such 
care  as  an  ordinarily  careful  and  prudent  person  would  have  \ised 
under  the  same  or  similar  circumstances  for  the  protection  of  their 
cotton,  in  placing  or  permitting  the  same  to  be  placed  and  to  remain 
upon  the  platform  of  the  Compress  Company,  as  they  did,  under  all 
the  circumstances  and  conditions  surrounding  the  same,  and  that  be- 
cause of  such  failure,  if  any,  they  were  guilty  of  negligence  which 
contributed  to  the  burning  of  said  cotton,  then  the  jury  will  find  for 
the  defendant,  notwithstanding  they  may  believe  that  the  defendant 
was  also  guilty  of  negligence  which  contributed  to  the  burning  of 
said  cotton."  The  ground  of  complaint  being  the  omission  to  charge 
that  contributory  negligence  to  preclude  a  recovery  must  have  directly 
and  proximately  contributed  to  the  loss.  This  asserts  the  correct 
rule,  but  we  do  not  think  the  jury  could  have  understood  from  the 
charge  as  given  that  plaintiffs  would  be  denied  a  recovery  unless  their 
negligence  proximately  contributed  to  the  loss.  If  appellants  desired 
fuller  instructions  upon  the  point  they  should  have  made  written  re- 
quest therefor. 

Error  is  predicated  upon  the  omission  of  the  court  to  submit  the 
issue  of  the  negligence  of  the  Bailway  Company  in  using  coal  instead 
of  fuel  oil  as  fuel,  and  in  refusing  to  give  appellants'  special  charge 
No.  7,  submitting  that  issue.  The  assignments  raising  the  points  are 
overruled  because  there  was  no  testimony  raising  the  issue.  Ilowever, 
appellants  offered  testimony  tending  to  prove  that  fuel  oil  as  a  fuel 
for  generating  steam  in  its  locomotives  is  as  good  as  coal;  that  it 
is  in  use  in  a  great  many,  if  not  by  most,  of  the  railway  systems 
in  Texas,  and  has  been  for  several  years  past,  and  that  by  its  use 
the  amount  of  sparks  escaping  would  be  largely  diminished  if  not 
entirely  prevented.    This  testimony  upon  objection  was  excluded,  and 
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this  action  of  the  court  is  made  the  basis  of  appellants'  twenty-ninth 
assignment  of  error. 

If  the  danger  of  setting  out  fires  by  the  use  of  coal  as  fuel  was 
so  much  greater  than  when  fuel  oil  was  used  that  a  person  of  ordinary 
prudence^  situated  and  circumstanced  aa  the  Bailway  Company  was, 
would  have  used  the  oil  instead  of  coal,  then  it  would  be  negligence 
not  to  use  the  oil.  Whether  such  danger  was  greater  when  coal  was 
used  was  a  question  of  fact  to  be  proved  as  any  other  fact  in  the  case, 
and  plaintiffs  having  properly  pleaded  the  negligence  of  the  Rail- 
way Company  in  this  regard  was  entitled  to  introduce  evidence  in  sup- 
port of  the  issue  and  to  have  the  issue  appropriately  submitted  for  the 
determination  of  the  jury.  Missouri  Pac.  By.  Co.  v.  Lehmberg,  75 
Texas,  65. 

Error  is  predicated  upon  the  refusal  of  the  court  to  give  in  charge 
to  the  jury  appellants*  special  charge  No.  8,  which  is  as  follows: 
"You  are  charged,  if  you  find  and  believe  from  the  evidence  that 
the  cotton  situated  on  the  platform  of  the'  La  Grange  and  Lockhart 
Compress  Company,  and  among  them  the  cotton  of  plaintiff,  W.  A. 
Morgan  &  Bros.,  were  in  a  position  of  peril  from  sparks  likely  to 
escape  the  engines  of  the  defendant  Bailway  Company,  on  the  27th 
day  of  February,  1906,  at  the  time  when  the  agents  and  servants 
of  defendant  Bailway  Company  were  operating  its  engine  over  and 
across  the  tracks  of  said  Bailway  Company  on  the  north  and  north- 
west side  of  said  compress  platform;  and  that  said  agents  and  em- 
ployes of  the  defendant  Bailway  Company  discovered  and  knew  of 
the  peril,  if  any  existed,  from  loss  by  fire  from  sparks  set  out  by 
defendant's  engine,  or  could  have  known  of  the  peril  from  such  loss, 
if  any  such  peril  existed,  by  the  exercise  of  ordinary  care  on  their 
part;  and  you  further  find  and  believe  from  the  evidence  that  by 
the  exercise  of  ordinary  care  upon  the  part  of  the  agents  and  servants 
of  defendant  Bailway  Company  in  the  operation  of  said  engine  they 
could  have  prevented  the  injury  and  damage  to  and  destruction  of 
said  cottons  on  said  platform,  and  among  them  the  cotton  of  said 
W."  A.  Morgan  &  Bros. ;  and  you  further  find  and  believe  from  the 
evidence  that  the  agents  and  employes  of  defendant  Bailway  Company 
failed  to  exercise  the  care  that  an  ordinarily  careful  and  prudent 
person  would  have  exercised,  after  discovering  said  peril,  if  any,  if 
they  did  discover  it,  or  after  they  could  have  discovered  it  by  the 
exercise  of  ordinary  care  on  their  part,  and  as  a  consequence  thereof 
said  cottons  of  W.  A.  Morgan  &  Bros.,  were  damaged  and  destroyed, 
then  you  will  find  a  verdict  in  favor  of  the  plaintiffs  for  the  injury 
and  damage  to  said  cottons  of  TV.  A.  Morgan  &  Bros,  caused  by  said 
fire,  even  though  you  should  find  and  believe  from  the  evidence  that 
plaintiffs,  W.  A.  Morgan  &  Bros.,  were  guilty  of  contributory  negli- 
gence in  having  said  cottons  on  said  platforms  at  the  time  and  in 
the  manner  and  condition  and  under  the  circumstances  under  which 
said  cottons  were  there  at  the  time  of  their  injury  and  destruction." 

The  charge  in  the  form  submitted  was  incorrect  and  should  not 
have  been  given.  The  vice  in  it  consists  in  the  proposition  that  not 
only  if  the  Bailway  Company's  servants  and  agents  operating  its  engine 
at  the  time  the  fire  was  set  out  actually  discovered  the  peril  in  which 
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appellants'  cotton  was,  but  if  they  could  have  known  of  such  peril  by 
the  exercise  of  ordinary  care  on  their  part,  and  that  if  they  failed 
to  exercise  the  care  that  a  person  of  ordinary  prudence  would  have 
exercised  after  they  could  have  discovered,  by  the  exercise  of  ordinary 
care,  the  peril,  and  that  in  consequence  thereof  the  loss  ensued,  to 
find  for  plaintiffs  even  though  they  should  find  that  plaintiffs  were 
guilty  of  contributory  negligence  in  having  said  cotton  on  the  plat- 
fonn  at  the  time  and  under  the  circumstances  it  was  there  when 
destroyed.  We  do  not  understand  this  to  be  the  law.  The  general 
rule  is  that  where  an  injury  results  from  the  contributory  negligence 
of  the  injured  party  no  recovery  can  be  had  however  negligent  the 
other  party  may  have  been  in  bringing  it  about.  To  this  general 
rule  there  is  the  exception  that  even  though  the  injured  party  has 
by  his  negligence  contributed  to  his  own  injury  or  loss  he  may  still 
recover  if  the  peril  of  injury  or  loss  is  actually  discovered  by  the 
wrongdoer  in  time,  by  the  use  of  the  means  or  instrumentalities  at 
hand,  to  avoid  the  injury  or  loss.  To  apply  this  rule  to  the  present 
case  we  assume  for  the  purpose  of  illustration  that  appellants'  cotton 
would  not  have  been  destroyed  but  for  the  negligence  of  themselves 
and  their  agent,  the  Compress  Company,  in  placing  and  permitting 
it  to  remain  in  a  place  where  it  was  likely  to  be  ignited  and  burned 
by  sparks  emanating  from  passing  engines  of  the  Railway  Company, 
and  that  such  negligence  precluded  a  recovery  however  negligent  the 
Railway  Company  may  have  been  in  not  equipping  its  locomotive  with 
proper  spark  arresters,  and  however  negligent  its  servants  may  have 
been  in  operating  its  locomotive  at  the  time  the  fire  was  set  out.  But 
if  the  engineer  knew  of  the  situation  of  said  cotton  and  the  peril  to 
which  it  was  exposed  by  the  manner  in  which  the  engine  was  being 
operated,  and  if  it  was  practicable  for  him  to  do  the  work  in  which 
he  was  engaged  in  some  other  manner,  by  which  the  damage  by  set- 
ting fire  to  the  cotton  would  be  obviated  or  lessened,  and  notwithstand- 
ing said  knowledge  he  continued  to  operate  the  engine  in  the  same 
dangerous  manner,  and  that  as  a  proximate  consequence  thereof  the 
cotton  was  destroyed  by  fire  from  the  engine,  the  Railway  Company 
would  be  liable,  notwithstanding  appellants'  contributory  negligence. 
A  discovery  of  the  peril  by  the  Railway  Company's  servants  would 
impose  upon  the  Railway  Company  the  new  duty  of  using  every  means 
then  practicable  to  prevent  communicating  fire  to  the  cotton,  but  this 
new  duty  did  not  arise  until  the  peril  was  actually  discovered.  "The 
same  principle  of  law  which,  on  grounds  of  public  policy,  will  not 
permit  a  person  to  recover  when  his  own  negligence  has  proximately 
contributed  to  the  injury,  will  not  permit  the  party  who  has  inflicted 
the  injury  in  violation  of  such  new  duty  to  defend  upon  the  ground 
of  such  negligence."  Texas  &  Pac.  Ry.  Co.  v.  Breadow,  90  Texas, 
31;  Texas  &  Pac.  Ry.  Co.  v.  Staggs,  90  Texas,  461;  Martin  v.  Texas 
&  Pac.  Ry.  Co.,  87  Texas,  117;  Edwards  v.  Campbell,  12  Texas  Civ. 
App.,  236. 

By  their  twenty-third  assignment  appellants  complain  of  the  refusal 
of  the  court  to  give  in  charge  to  the  jury  their  eleventh  special  charge, 
which  is  as  follows:  '*Tf  the  jury  believe  from  the  evidence  that 
sparks  of  fire  escaped  from  the  engine  of  defendant  Railway  Com- 
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pany  and  set  on  fire  the  cotton  of  W.  A.  Morgan  &  Bros.,  causing 
its  destruction,  then  such  facts  constitute  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  defendant  Railway  Company;  and  in  the 
absence  of  rebutting  evidence  that  defendant  Railway  Company  had 
used  ordinary  care  to  provide  its  engines  with  the  best  and  most  ap- 
proved spark  arresters  in  general  use,  and  that  it  exercised  the  care  an 
ordinarily  prudent  person  would  in  handling  its  engine,  sufficient  to 
overcome  such  prima  facie  case  of  negligence,  and  in  the  absence  of 
negligence  on  the  part  of  W.  A.  Morgan  &  Bros.,  proximately  con- 
tributing to  such  loss,  will  render  the  defendant  Railway  Company 
liable  for  the  injury  occasioned  thereby,  and  your  verdict  will  be  for 
the  plaintiffs." 

The  charge  is  correct  as  a  legal  proposition  (Gulf,  C.  &  S.  F.  By. 
Co.  V.  Johnson,  92  Texas,  691),  but  there  was  no  error  in  refusing 
to  give  it  for  the  reason  that  its  substance  is  contained  in  paragraph 
8  of  the  general  charge,  which  is  as  follows:  ''The  burden  rests  upon 
the  plaintiffs  to  show  that  the  fire  which  burned  the  cotton  of  plain- 
tiffs, W.  A.  Morgan  &  Bros.,  was  set  out  by  the  escape  of  sparks  of 
fire  from  defendant's  engine;  and  if  said  fact  is  shown,  then  to  de- 
feat plaintiffs'  recovery  the  burden  rests  on  the  defendant  to  show 
that  it  used  ordinary  care  to  equip  its  said  engine  with  the  most 
approved  spark  arrester  in  general  use,  and  that  in  operating  its 
engine  at  said  time  and  place  its  employes  used  ordinary  care,  and  did 
not  cause  the  setting  out  of  such  fire  by  reason  of  running  over  the 
streets  of  La  Grange  at  a  greater  rate  of  speed  than  six  miles  per  hour; 
or  that  the  plaintiffs,  Morgan  &  Bros.,  or  their  agent,  were  guilty  of 
such  contributory  negligence  as  will  preclude  their  recovery.**  The 
assignment  is  overnded. 

The  appellants  offered  to  prove  by  J.  M.  Byrnes  that  he  was  familiar 
with  the  method  of  construction  of  the  various  compresses  in  Texas, 
and  their  platforms,  and  familiar  with  the  location  of  the  same  with 
reference  to  railway  tracks,  and  with  the  method  of  their  operation 
and  of  handling  and  storing  cotton  on  their  platforms,  and  that  the 
construction  and  location  of  the  compress  at  La  Grange  was  practically 
identical  with  that  of  said  other  compresses  in  Texas,  and  that  the 
method  in  use  by  the  La  Grange  &  Lockhart  Compress  Company  in 
the  storage  of  cotton  in  its  compress  and  on  its  platforms,  ana  in  the 
handling  of  cotton  in  its  compress  at  the  time  of  the  fire,  was  the  same 
as  in  use  at  all  other  compresses.  The  court  sustained  an  objection 
to  the  testimony  and  appellants  reserved  a  bill  of  exception,  and  this 
action  of  the  court  is  made  the  basis  of  their  twenty-eighth  assignment 
of  error.  Appellants  contend  that  as  the  compress  in  question  was 
constructed  just  as  every  other  compress  was  in  Texas,  and  its  cotton 
handled  just  as  every  other  compress  in  Texas  handled  cotton,  the 
La  Grange  &  Lockhart  Compress  Company  could  not  have  been  guilty 
of  negligence,  because  if  it  did  as  every  other  compress  company  did, 
its  action  would  constitute  ordinary  prudence.  The  assignment  is 
without  merit.  The  habitual  practice  of  any  number  of  compresses, 
for  any  period  of  time,  can  not  make  a  negligent  act  an  act  of  due 
care  and  diligence.  The  test  is,  did  the  Compress  Company  exercise 
ordinary  care,  that  is,  such  care  and  caution  in  the  storing  or  hand- 


1908.]      Morgan  &  Bros.  v.  M.  K.  &  T.  By.  Co.  op  Texas.         441 

ling  of  cotton  as  a  person  of  ordinary  prudence  would  have  exercised 
under  the  same  circumstances.  Kirby  Lumber  Co.  v.  Dickerson,  43 
Texas  Civ.  App.,  504;  International  &  G.  N.  By.  Co.  v.  Hawes,  54 
S.  W.  Bep.,  326;  Weatherford,  M.  W.  &  N.  By.  Co.  v.  Duncan,  88 
Texas,  614;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Evansich,  61  Texas,  6;  Gulf, 
C.  &  S.  P.  By.  Co.  V.  Smith,  87  Texas,  358. 

What  we  have  here  said  disposes  also  adversely  to  appellants'  con- 
tention of  their  thirty-fourth  assignment,  which  complains  of  the 
refusal  of  the  court  to  permit  them  to  prove  by  the  witness  Letzerich 
what  other  persons  had  cotton  on  the  platform  at  the  time  of  the  fire, 
and  that  during  the  year  many  persons,  including  merchants,  cotton 
buyers  and  sellers,  placed  their  cotton  on  the  platform;  and  of  their 
thirty-fifth  assignment  complaining  of  the  refusal  of  the  court  to  per- 
mit them  to  prove  by  the  witness,  Schumacher,  that  it  was  the  general 
habit  of  the  people  who  dealt  in  cotton  and  had  handled  cotton  in 
the  conununity,  to  place  the  same  upon  the  compress  platform  just  like 
Morgan  &  Brothers  did. 

Appellants  sought  to  prove  by  the  witness  Fsencik  that  he  had  on 
the  19th  of  November,  1905,  seen  an  engine  of  the  appellee  Bailway 
Company  set  out  a  fire  near  Plum.  An  objection  to  the  testimony 
was  sustained  and  on  this  action  of  .the  court  appellants  base  their 
thirty-seventh  assignment  of  error.  The  testimony  shows  that  the  en- 
gine that  was  being  operated  at  the  time  of  the  destruction  of  the 
cotton  was  No.  419.  It  was  not  attempted  to  be  shown  by  Psencik 
that  the  engine  which  set  out  the  fire  near  Plum  was  engine  419. 
The  rule  seems  to  be  that  when  the  particular  engine  which  caused 
the  fire  complained  of  can  not  be  identified,  evidence  that  sparks*  and 
burning  coals  were  frequently  dropped  or  fires  set  out  by  engines  pass- 
ing upon  the  same  road  on  other  occasions,  at  about  the  time  of  the 
fire,  is  admissible  to  show  habitual  negligence  and  to  make  it  probable 
that  appellants'  injury  proceeded  from  the  same  cause.  In  the  present 
case  it  is  evident  that  the  only  engine  which  would  have  set  out  the 
fire  that  destroyed  the  compress  and  appellants'  cotton  was  engine 
419,  and  the  inquiry  was  properly  limited  to  the  construction,  con- 
dition and  operation  of  that  particular  engine.  San  Antonio  &  A.  P. 
By.  Co.  V.  Home  Ins.  Co.,  70  S.  W.  Bep.,  1000 ;  Galveston,  H.  &  S.  A. 
By.  Co.  V.  Chittim,  31  Texas  Civ.  App.,  40. 

Appellants  by  their  thirty-eighth  assignment  complain  of  the  action 
of  the  court  in  excluding,  over  their  objection,  the  testimony  of  the 
witness,  Solomon,  as  to  which  would  best  prevent  the  escape  of  sparks, 
the  netting  in  use  as  spark  arresters  on  the  Southern  Pacific  and 
other  roads  he  knew  of,  or  the  appliances  used  by  the  appellee  Bail- 
way  Company.  This  witness  had  been  a  locomotive  engineer  since  1863, 
and  it  was  proposed  to  prove  by  him  that  he  had  run  an  engine  on 
the  Southern  Pacific  railroad  two  trips  a  day  for  twenty-two  years  and 
that  the  spark  arresters  in  use  on  other  railroads  than  the  appellee's 
were  better  for  the  prevention  of  escape  of  sparks  than  that  in  use 
on  appellee's  railway.  The  witness  was  shown  a  sample  of  two  kinds 
of  arresters,  and  these  samples  have  been  sent  up  with  the  record  in 
this  case.  The  kind  used  by  the  Southern  Pacific  is  made  of  steel 
wire  and  is  known  as  "four  mesh  netting,"  that  is,  four  meshes  to 
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the  inch,  while  that  used  by  appellee  Railway  Company  has  one-and- 
qnarter  by  one-fourth  of  an  inch  mesh.  This  witness  testified  that  he 
had  worked  on  seven  different  railroads,  but  that  he  had  not  worked 
on  any  railroad  where  the  kind  of  spark  arrester  was  used  as  that  in 
use  on  appellee's  railway.  We  are  of  the  opinion  that  the  evidence  was 
admissible.  It  seems  to  us  that  the  wide  experience  of  the  witness  as  an 
engineer  and  in  handling  of  engines  equipped  with  spark  arresters, 
qualified  him  to  speak  as  to  the  relative  merit  of  the  two  kinds  of  ar- 
resters although  he  had  never  used  or  seen  the  kind  employed  by  the 
appellee.    The  assignment  is  sustained. 

F.  T.  Chase,  a  witness  for  appellee,  testified  that  the  character  of 
arrester  used  by  appellee  was  in  general  use  throughout  the  United 
States  and  in  considerable  use  by  first  class  railroads.  This  testi- 
mony was  based  upon  what  the  witness  had  read  in  railway  journals. 
Objection  to  the  evidence  was  made  on  the  ground  that  it  was  hearsay 
and  not  admissible,  and  the  admission  of  the  testimony  is  made  the 
basis  of  appellants'  forty-first  assignment  of  error.  We  think  the 
objection  was  well  taken  and  should  have  been  sustained. 

By  their  forty-sixth,  forty-seventh  and  forty-eighth  assignments,  ap- 
pellants complain  of  certain  language  of  the  attorneys  for  appellees 
in  their  argument  before  the  jury.  In  view  of  the  disposition  we 
make  of  this  appeal  we  do  not  think  it  necessary  to  pass  upon  the 
points  raised,  as  the  argument  complained  of  will  probably  not  be 
urged  on  another  trial. 

Appellee  Railway  Company  makes  the  independent  proposition  that 
the  judgment  of  the  court  below  should  be  affirmed  notwithstanding 
errops  may  have  been  committed  on  the  trial,  because  the  jury  could 
not  have  found  any  other  verdict  than  they  did  for  the  reason  that 
the  undisputed  testimony  shows  that  appellants  were  guilty  of  such 
contributory  negligence  as  contributed  to  their  own  damage  or  loss. 
In  the  view  we  take,  it  would  not  be  proper  for  us  to  set  out  the 
evidence  bearing  on  the  question  of  the  contributory  negligence  of 
appellants,  or  to  discuss  it  further  than  to  say  that  the  evidence  bear- 
ing on  that  question  was  not  so  conclusive  as  to  appellants'  negli- 
gence that  reasonable  minds  could  not  differ  as  to  the  conclusion  to 
be  drawn  from  it. 

Appellants  in  their  brief  have  presented  ninety-five  assignments  of 
error.  Each  assignment  is  followed  from  one  to  nine  distinct  propo- 
sitions. Many  point  out  matters  entirely  immaterial  in  reaching  an 
accurate  conclusion  and  some  of  them  are  trivial.  The  record  and 
this  court  should  not  have  been  so  burdened.  However,  we  have 
examined  all  the  assignments  and  those  not  herein  specifically  passed 
upon  are  deemed  to  present  no  reversible  errors  and  are  overruled. 

Because  the  contract  therein  discussed  did  not  indemnify  the  Bail- 
way  Company  against  loss  of  property  other  than  that  of  the  Com- 
press Company,  as  before  shown,  no  judgment  other  than  one  in  favor 
of  the  La  Grange  &  Lockhart  Compress  Company  could  have  been 
rendered,  hence  the  judgment  of  the  court  below  is  as  to  it  affirmed; 
and  for  the  errors  indicated  the  judgment  as  to  the  appellee,  The 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  is  reversed  and 
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the  cause  remanded  for  a  new  trial  in  accordance  with  the   views 
herein  announced. 

Affirmed  in  part.     Reversed  and  remanded  in  part. 
Writ  of  error  refused. 


W.  H.  Pierce  v.  F.  M.  Nichols. 

Decided  April  29,  1908. 

Land  Agent-— Sale— Commission. 

Defendant  authorized  plaintiff  to  sell  a  tract  of  land  at  $20  per  acre, 
agreeing  to  pay  6  percent  commission,  and  also  agreed  to  protect  him  in  such 
commission  in  case  the  land  was  sold  through  any  other  agent  to  B.,  with  whom 
plaintiff  was  negotiating.  Afterwards  defendant  sold  the  land  to  B.  for  less. 
Held,  that  it  was  not  necessary  for  plaintiff,  suing  for  his  commission,  to  allege 
or  prove  that  defendant  made  the  sale  with  intent  to  defraud  plaintiff  out  of 
his  commission,  nor  that  he  had  procured  B.  as  a  purchaser  ready  and  willing 
to  take  and  pay  for  the  land  at  $20.  It  was  sufficient  that  plaintiff  was  the 
agent  procuring  the  sale  to  be  made,  and  at  a  price  satisfactory  to  defendant. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  J.  W.  Cooke,  Esq.,  Special  County  Judge. 

Tom  if.  Hamilton,  for  appellant,  cited:  Newton  v.  Conness,  106 
S.  W.,  892 ;  Edward^  v.  Pike,  107  S.  W.,  586. 

c7.  E.  Yaniis,  for  appellee,  cited:  Wilson  v.  Clark,  35  Texas  Civ. 
App.,  92 ;  Graves  v.  Baines,  78  Texas,  92 ;  Stringfellow  v. .  Powers, 
4  Texas  Civ.  App.,  199;  Bowser  v.  Field,  17  S.  W.,  45;  Sallee  v. 
McMurry,  88  S.  W.,  157;  Hunton  v.  Marshall,  88  S.  W.,  963;  4  Am. 
&  Eng  Enc.  of  Law  (2d  ed.),  977-8,  and  authorities  cited;  Cam- 
mack  V.  Rogers,  32  Texas  Civ.  App.,  125 ;  Texas  &  Pac.  By.  v.  Donovan, 
86  Texas,  379. 

RICE,  Associate  Justice. — Appellee  instituted  this  suit  against 
appellant  for  the  recovery  of  $450,  claimed  to  be  due  him  as  com- 
missions on  a  sale  of  land  by  appellant  to  one  Barlow.  It  is  alleged 
by  appellee  that  appellant,  being  the  owner  of  480  acres  of  land 
situated  in  Haskell  County,  Texas,  and  being  desirous  of  selling  the 
same,  entered  into  a  contract  with  appellee  who  was  a  real  estate  agent, 
whereby  he  was  authorized  to  sell  the  land  at  $20  per  acre,  agreeing 
to  pay  him  therefor  five  percent  commission  on  the  amount  for  which 
the  land  should  sell,  to  wit,  $9600;  and  it  was  further  alleged  that 
appellant  especially  agreed  with  appellee  that  he  would  pay  him  five  per- 
cent commission  on  said  amount  if  he  should  sell  or  negotiate  a  sale 
of  said  land  to  one  J.  T.  Barlow,  and  that  the  agreement  to  pay  said 
five  percent  commission  should  appellee  negotiate,  induce,  or  bring  about 
a  sale  of  said  land  to  said  Barlow  was  in  writing,  executed  and 
delivered  by  appellant  to  appellee,  and  was  in  substance  as  follows: 

^'Hallsburg,  Texas,  12-10-'06. 
"I  agree  to  protect  F.  M.  Nichols  in  his  five  percent  commission 
against  any   agent  who  might  sell   my   land   in   Haskell    County   to 
J.  T.  Barlow.  ^'(Signed)  W.  H.  Pierce.*' 


444  Texas  Civil  Appeals  Beports,  Vol.  50.  [April, 

That  by  the  terms  of  said  cdlntract  defendant  gave  to  this  plaintiff 
the  exclusive  agency  so  far  as  the  sale  to  Barlow  was  concerned,  and 
guaranteed  and  warranted  to  pay  his  said  five  percent  commission  in  any 
event,  even  though  any  other  agent  or  person  should  interfere  or  bring 
about  the  sale,  by  reason  of  the  fact  that  the  plaintiff  was  then,  at  the  time 
of  the  execution  of  said  contract,  negotiating  with  said  Barlow  upon 
the  subject  of  the  sale  to  him  of  said  land.  It  was  further  alleged  that 
a  few  days  after  the  execution  of  said  contract,  appellant  sold  and 
conveyed  said  tract  of  land  to  Barlow  for  the  consideration  of  $9000,  and 
said  purchaser  was  procured  by  appellee,  and  under  the  terms  of  his 
contract  aforesaid  when  said  sale  was  made  and  completed,  appellant 
became  and  was  liable  to  appellee,  under  the  terms  of  said  contract, 
for  the  sum  of  $450. 

Appellant  answered  by  general  demurrer  and  what  was  denominated 
a  special  exception,  but  in  fact  was  only  a  general  demurrer,  a  general 
denial  and  a  plea  of  non  est  factum  as  to  the  execution  of  said 
written  instrument. 

There  was  a  verdict  and  judgment  for  appellee  for  the  amount 
claimed,  from  which  this  appeal  is  prosecuted. 

The  facts,  briefly  summarized,  show  that  appellant  owned  480  acres 
of  land  in  Haskell  County,  Texas,  which  he  desired  to  sell;  that 
appellee  was  a  real  estate  agent,  and  that  on  the  4th  day  of  December, 
1906,  he  met  J.  T.  Barlow  in  Temple,  whom  he  had  known  for  many 
years,  and  who  had  listed  with  him  another  tract  of  land,  and  that 
Barlow,  after  telling  him  that  he  wanted  to  withdraw  his  land  from 
the  market,  inquired  of  appellee  if  he  knew  who  owned  the  480  acre 
tract  of  land  situated  near  the  town  of  Haskell,  Texas,  describing  it, 
saying  that  he  wanted  to  buy  it  and  would  pay  $20  per  acre  for  it, 
but  did  not  know  who  the. owner  was,  stating  to  appellee  that  he 
would  pay  him  a  commission  if  he  would  find  out  the  owner  for  him. 
Appellee  told  him  that  he  thought  he  knew  the  owner  and  would  try 
and  find  out  and  let  him  know.  On  the  same  evening  appellee  wrote 
appellant,  asking  him  if  he  still  owned  a  certain  tract  of  land  in 
Haskell  County,  describing  same,  and  also  asked  him  if  he  would  sell 
it,  and  what  he  would  allow  him  as  commission  for  selling  the  same. 
Whereupon  appellant  replied  by  letter  next  day,  stating  that  he  owned 
the  land,  that  he  wanted  to  sell  it,  and  that  he  asked  $20  per  acre 
for  it  and  that  he  would  allow  appellee  five  percent  commission.  Upon 
receipt  of  this  letter  appellee  wrote  to  Barlow,  telling  him  that  appel- 
lant would  take  $20  per  acre  for  the  land,  enclosing  him  the  letter 
that  he  had  received  from  Pierce,  asking  him  to  return  the  same,  that 
the  next  day  he  wired  Barlow  in  regard  to  the  matter,  and  not  hearing 
from  him,  he,  within  a  few  days  thereafter,  put  in  a  long  distance 
telephone  call  for  him;  that  late  in  the  afternoon  of  the  same  day 
someone  answered  the  telephone  and  upon  his  asking  if  that  was  Bar- 
low, the  phone  was  dropped  and  he  got  no  answer.  Suspecting  that 
Barlow  was  trying  to  buy  the  land  directly  from  appellant,  or  through 
some  other  agent,  he  went  to  the  home  of  appellant  in  McLennan 
County  where  he  met  appellant  and  asked  him  if  he  had  heard  any- 
thing from  Barlow  or  from  one  Johnson,  a  land  agent  of  Haskell 
County,  concerning  the  sale  of  the  land,  and  appellant  stated  that  he 
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heard  from  neither  one  of  them.  He  then  stated  to  appellant  what 
he  had  done  in  the  premises  towards  communicating  with  Barlow  rela- 
tive to  the  sale,  telling  him  that  he  believed  that  Barlow  was  trying 
to  beat  him  out  of  his  commissions,  to  which  statement  appellant 
assented,  and  assured  appellee  that  he  expected  to  pay  him  a  commis- 
sion for  the  sale,  and  that  he  regarded  Barlow  as  appellee's  customer. 
Whereupon  appellee  asked  him  if  he  would  protect  or  guarantee  him 
against  the  sale  of  said  land  made  by  any  other  agent.  Being  told 
that  he  would,  appellee  then  prepared  the  instrument  set  out  in  the 
petition,  which  was  signed  by  appellant. 

Some  eight  or  ten  days  thereafter,  it  appears  from  the  evidence  that 
appellant,  without  any  notification  to  appellee,  went  in  person  to  Has- 
kell, Texas,  and  made  a  sale  of  said  land  to  said  Barlow  for  $9000; 
that  although  appellee  wrote  asking  appellant  to  whom  he  had  sold 
the  land,  appellant  refused  to  tell  him.  It  appears  that  Barlow  and 
appellant  had  exchanged  communications  with  each  other  during  the 
interval  between  the  period  of  time  when  appellee  visited  appellant  at 
his  home  and  the  time  of  the  sale.  Appellant  refused  upon  demand  by 
appellee  to  pay  him  commissions  upon  said  sale.  Barlow  testified  that 
when  he  talked  with  appellee  in  Temple  he  did  not  know  the  address 
of  Pierce,  and  that  after  he  saw  appellee  he  received  a  letter  from 
him  and  also  a  telegram,  neither  of  which  he  answered;  that  he  also 
received  appellant's  letter,  written  to  appellee,  which  he  had  lost;  that 
the  letter  was  to  the  effect  that  appellant  would  take  $20  per  acre  for 
the  land,  and  authorized  appellee  to  sell  the  same  at  that  price,  agree- 
ing to  pay  him  a  commission  of  five  percent  for  selling  the  same ;  that 
after  receiving  the  letters  and  telegram  from  appellee  he  wrote  appel- 
lant, offering  to  give  him  $9000  for  the  land,  stating  that  he  would 
not  buy  the  land  from  an  agent  at  all,  and  that  he  need  not  refer 
him  to  an  agent ;  that  his  only  reason  for  doing  this  was  that  he  wanted 
to  save  the  real  estate  agent's  commission  on  the  land. 

There  was  some  contradiction  between  appellant  and  appellee  as  to 
the  terms  of  the  sale  and  the  time  within  which  it  should  be  effected, 
as  well  as  to  the  execution  by  appellant  of  the  written  guaranty  of 
appellee's  commissions  set  out  in  the  pleadings;  and  also  some  contra- 
diction in  the  evidence  between  appellee  and  Barlow  in  relation  to 
the  amount  that  Barlow  stated  he  was  willing  to  pay  for  the  land; 
but  these  matters  have  been  resolved  by  the  finding  of  the  jury  in 
favor  of  appellee,  and  we  think  the  evidence  suflBcient  to  sutain  the 
verdict.  It  was  not  denied,  however,  on  the  part  of  appellant  that  he 
had  authorized  appellee  to  sell  the  land  for  the  price  of  $20  per  acre, 
and  it  was  admitted  that  he  had  sold  the  land  in  person  to  Barlow 
for  $9000,  after  listing  the  same  with  appellee.  It  was  also  shown 
that  he  had  paid  to  Johnson  and  Davis,  land  agents  at  Haskell,  $150 
as  commission  for  said  sale,  having  first  been  threatened  by  suit  if 
he  refused  to  do  so,  they  claiming  to  have  also  been  instrumental 
in  effecting  said  sale. 

Appellant  urges  by  his  first  assignment  of  error  that  the  court  erred 
in  overruling  the  demurrer  to  plaintiff's  petition,  insisting,  in  effect, 
by  his  propositions  thereunder,  that  where  the  land  was  listed  as  with 
appellee  in  this  case  for  sale  at  a  certain  price,  with  written  guaranty 


446  Texas  Civil  Appeals  Reports,  Vol.  50.  [April 

for  the  payment  of  commissions,  if  sold  by  any  other  agent  to  a 
certain  proposed  purchaser,  that  the  petition  was  defective  where  it 
alleges  a  sale  by  the  appellant  to  the  proposed  purchaser  for  a  less 
amount  than  the  agent  was  authorized  to  receive,  and  was  also  defective 
in  failing  to  state  that  such  sale  was  made  in  fraud  of  the  rights  of 
appellee,  and  also  in  failing  to  allege  that  the  plaintiff  ever  procured  or 
produced  a  purchaser  able  and  willing  to  pay  the  amount  for  which 
the  land  was  listed. 

We  think  the  petition  is  sufficient  and  is  not  open  to  the  objections 
urged  against  it.  It  alleges,  the  creation  of  a  definite  agency  for  the 
gale  of  the  land,  and  further  alleges  that  the  owner  authorized  the 
plaintiff  to  sell  the  same  for  a  definite  price,  agreeing  to  pay  him  a 
certain  commission  therefor,  and  further  alleged  a  special  agreement 
to  pay  five  percent  commission  on  the  amount  of  said  sale,  if  the 
agent  should  sell  or  negotiate  a  sale  to  a  certain  proposed  purchaser 
and  that  the  payment  of  said  commission  if  the  plaintiff  should  nego- 
tiate, induce  or  bring  about  a  sale  of  said  land  to  said  proposed  pur- 
chaser was  guaranteed  in  writing,  setting  forth  the  same.  It  like- 
wise alleges  that  a  few  days  after  the  execution  of  said  contract  the 
defendant  hindself  sold  and  conveyed  the  land  to  the  proposed  pur- 
chaser for  a  certain  consideration,  and  that  said  purchaser  was  pro- 
cured by  the  plaintiff  under  the  terms  of  the  contract,  as  pleaded, 
whereby  defendant  incurred  an  obligation  to  pay  the  commissions  upon 
said  sale  as  made. 

We  do  not  think  that  it  was  necessary  in  order  for  the  plaintiff  to 
recover  that  he  should  allege  that  the  defendant  made  the  sale  with 
evil  intent,  or  for  the  purpose  of  defrauding  the  plaintiff;  nor  was 
it  necessary,  in  our  judgment,  to  allege  that  the  purchaser  so  procured 
by  the  plaintiff  was  ready,  able  and  willing  to  pay  for  the  land,  be- 
cause in  order  to  create  liability  for  the  commissions  under  the  con- 
tract as  pleaded,  it  was  only  necessary  for  plaintiff  to  show  that  he 
either  sold  the  land,  or  that  he  negotiated,  induced  or  brought  about 
a  sale  of  the  same  to  the  proposed  purchaser.  And  especially  is  this 
true  where,  as  in  this  case,  the  appellant  by  his  own  wrongful  act 
prevented  the  carrying  out  of  the  contract  on  the  part  of  appellee 
by  the  sale  himself  of  the  land  to  the  proposed  purchaser.  We  think 
that  he  can  not  be  heard  to  complain  of  the  failure  to  allege  that 
the  proposed  purchaser  was  able,  ready  and  willing  to  pay  for  the 
land  where  he  accepted  the  purchaser  with  whom  the  agent  was  nego- 
tiating and  made  the  sale  himself.  In  cases  where  the  agent  had  pro- 
duced a  purchaser  to  whom  the  owner  refused  to  sell,  in  order  for 
him  to  recover  it  is  uniformly  held  that  he  must  allege  and  show  that 
the  purchaser  so  tendered  by  the  agent  was  ready,  able  and  willing 
to  consummate  the  purchase  at  the  price  and  upon  the  terms  and 
conditions  named ;  but  in  the  case  at  bar  no  such  allegation  is  necessary 
for  the  reasons  heretofore  stated. 

It  has  been  said  that  "the  broker  must  also  show  that  he  has  com- 
pleted his  undertaking  according  to  its  terms,  or  that  its  completion 
was  prevented  without  his  fault  by  his  principal.*^  It  is  likewise  said: 
"It  is  not  necessary  that  the  broker  should  personally  have  conducted 
the  negotiation  between  his  principal  and  the  purchaser^  or  that  he 
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should  have  been  present  when  tlie  bargain  is  completed,  or  even  that 
the  principal  should  at  the  time  have  known  that  the  purchaser  was 
found  by  the  broker.  It  is  indispensable^  but  it  is  also  sufficient,  that 
his  efforts  were  the  procuring  cause  of  the  sale;  that  through  his 
agency  the  purchaser  was  brought  into  communication  with  the  seller, 
although  the  parties  then  negotiated  in  person.  His  efforts  may  have 
been  slight,  but  if  they  brought  about  the  desired  result  no  more 
could  be  asked;  and  their  operations  may  have  been  circuitous,  but  if 
the  purchase  was  the  natural  and  proximate  result  of  his  endeavors,  it 
is  sufficient.  The  law  prescribes  no  particular  method  of  procedure, 
nor  has  it  any  other  standard  by  which  to  measure  exertion  in  such 
a  case  than  the  result  attained.'^  (Mechem  on  Agency,  sec.  965-6.) 
"Unless  the  principal  has  expressly  waived  that  right  he  is  at  perfect 
liberty  to  sell  the  property  by  his  own  efforts,  notwithstanding  the 
employment  of  the  broker;  and  in  case  of  such  a  sale  he  will  not  be 
liable  to  the  broker  for  commissions,  if  the  broker's  efforts  were  not 
in  fact  the  procuring  cause  of  the  sale.  But  the  principal  can  not, 
when  the  broker's  efforts  have  resulted  in  negotiations  for  a  sale,  step 
in  and,  by  taking  the  matter  into  his  own  hands  and  completing  the 
sale,  escape  liability  to  the  broker.''     (Id.,  sec.  967.) 

In  Keys  v.  Johnson,  68  Pa.  St.,  42,  Judge  Sharswood,  delivering 
the  opinion  of  the  court,  said:  "Brokers  are  persons  whose  business 
it  is  to  bring  buyer  and  seller  together;  they  need  have  nothing  to 
do  with  the  negotiation  of  the  bargain.  A  broker  becomes  entitled  to 
his  commissions  whenever  he  procures  for  his  principal  a  party  with 
whom  he  is  satisfied,  and  who  actually  contracts  for  the  purchase  of 
the  property  at  a  price  acceptable  to  the  owner.  He  must  establish 
his  employment  as  a  broker,  either  by  previous  authority  or  by  accept- 
ance of  his  agency  and  the  adoption  of  his  acts,  .and  also  must  prove 
that  his  agency  was  the  procuring  cause  of  the  sale;  and  when  being 
duly  authorized  to  sell  property  at  private  sale,  he  has  commenced  a 
negotiation  with  the  purchaser,  the  owner  can  not,  while  such  nego- 
tiation is  pending,  take  it  into  his  own  hands  and  complete  it,  either 
at  or  below  the  price  first  limited,  and  then  refuse  to  pay  the  com- 
missions.'' "If  vendors  were  permitted,"  said  Woodruff,  J.,  "to  employ 
brokers  to  look  up  purchasers,  and  call  the  attention  of  buyers  to 
property  which  they  desired  to  sell,  limiting  them  as  to  the  terms  of 
sale,  and  then  while  such  purchasers  were  negotiating,  take  tlie  matter 
into  their  own  hands,  avail  themselves  of  the  labor,  services  and 
expenses  of  the  broker  in  bringing  the  property  into  the  market  and 
accomplish  a  sale  by  an  abatement  in  the  price,  and  yet  refuse  to 
pay  the  broker  anything,  the  business  of  a  broker  would  not  be  worth 
pursuing;  gross  injustice  would  be  done;  every  unfair  and  illiberal 
vendor  would  limit  his  property  at  a  price  slightly  above  the  market, 
and  make  use  of  the  broker  to  bring  it  into  notice,  and  then  make  his 
own  terms  with  the  buyers  who  were  in  reality  procured  by  the  efforts 
of  the  agent." 

In  Graves  v.  Bains,  78  Texas,  94,  it  is  said:  "It  has  been  held 
that  the  agent  must  be  the  efficient  cause  of  the  sale  to  entitle  him 
to  his  commissions."  It  is  likewise  held  that  if  the  agent  is  the  pro- 
curing cause,  he  is  entitled  to  compensation,  citing  Stewart  v.  Mather, 
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32  Wis.,  344,  and  Sussdorflt  v.  Schmidt,  55  N.  Y.,  319.  In  the  latter 
case  it  is  said  that  if  the  purchaser  is  found  by  the  broker's  efforts 
and  through  his  instrumentality,  he  is  entitled  to- compensation,  althongh 
the  owner  negotiates  the  sale  himself;  nor  is  it  indispensable  that  the 
purchaser  should  be  introduced  to  the  owner  by  the  broker,  nor  that 
the  broker  should  be  personally  acquainted  with  the  purchaser;  but 
in  such  cases  it  must  appear  that  the  purchaser  was  induced  to  apply 
to  the  owner  through  the  means  employed  by  the  broker.  And,  again, 
if  the  broker  was  the  producing  cause  of  the  sale,  his  right  to  com- 
pensation would  not  be  affected  by  the  circumstance  that  the  defend- 
ants were  ignorant  of  it  at  the  time.  It  is  also  said,  quoting  from 
Stewart  v.  Mather,  supra,  that  "where  the  price  or  terms  of  the  sale 
are  fixed  by  the  seller  in  accordance  with  which  the  broker  under- 
takes to  produce  a  purchaser,  yet  if  upon  procurement  of  the  broker 
a  purchaser  comes  with  whom  the  seller  negotiates,  and  thereupon 
voluntarily  reduces  the  price  of  the  thing  to  be  sold,  or  the  quantity, 
or  otherwise  changes  the  terms  of  the  sale  as  proposed  to  the  broker, 
so  that  the  sale  is  consummated,  or  terms  or  conditions  offered  which 
the  party  proposing  to  buy  is  ready  and  agrees  to  accept,  then  in  either 
such  case  the  broker  will  be  entitled  to  his  commissions.''  (See  also 
Wilson  V.  Clark,  35  Texas  Civ.  App.,  92;  Stringfellow  v.  Powers,  4 
Texas  Civ.  App.,  199;  Bowser  v.  Field,  17  S.  W.,  45;  Sallee  v. 
McMurry,  88  S.  W.,  157;  Hunton  v.  Marshall,  88  S.  W.,  963;  Vol. 
4  Am.  &  Eng.  Ency.  Law,  2d  ed.,  pp.  977-8,  and  authorities  there 
cited.) 

Appellant's  second  assignment  of  error,  complaining  of  the  action 
of  the  trial  court  in  refusing  to  give  a  peremptory  instruction  in 
favor  of  the  defendant,  is  overruled.  It  is  never  incumbent  upon  the 
trial  court  to  instruct  a  verdict  in  behalf  of  either  side  where  the 
evidence  presents  an  issue  for  the  determination  of  the  jury. 

By  his  third  assignment  of  error  appellant  contends  that  the  court 
erred  in  overruling  the  defendant's  motion  for  a  new  trial,  and  in  re- 
fusing to  set  aside  the  verdict  and  judgment,  because  the  cause  of 
action  alleged  by  plaintiff  was  not  sustained  by  the  evidence.  This 
assignment  is  overruled.  We  think  the  evidence  is  amply  suflBcient 
to  sustain  the  verdict.  (Graves  v.  Bains,  78  Texas,  92,  and  authorities 
there  cited.) 

Finding  no  error  in  the  proceedings  of  the  trial  court,  the  judgment 
is  affirmed. 

Affirmed. 


Beene  &  Trotter  v.  Botan  Grocery  Company. 

Decided  April  29,  1908. 

Partnership — Fraud — ^ABSumptlon  of  Debt. 

Evidence  considered  in  an  action  on  notes  given  in  the  name  of  a  firm  for 
the  debt  of  a  previous  partnership,  defendant  having  been  induced  by  fraud  to 
buy  out  one  of  the  former  partners  and  assume  the  debts,  which  contract  he 
canceled  after  discovering  the  fraud,  it  being  held  that  he  was  entitled  to  such 
rescission,  and  not  estopped  to  claim  such  right  against  the  payee  of  the  not^ 
which  were  executed  by  the  other  partner  without  his  authority,  and  that  his 
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testimony,  there  being  no  effort  made  to  contradict  it,  could  not  be  disregarded, 
though  it  was  that  of  an  interested  party. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  E.  C.  Street. 

Boyd  &  Boyd,  for  appellants,  cited :  Heidenheimer  Bros.  v.  Franklin, 
1  White  &  W.  C.  C,  sec.  840;  Baptist  Book  Concern  v.  Carswell,  46 
S.  W.,  858. 

Prendergast  &  Williamson,  for  appellee,  cited:  Spann  v.  Cochran, 
63  Texas,  240. 

KEY,  Associate  Justice. — The  Rotan  Grocery  Company  brought 
this  suit  against  Q.  A.  Beene  and  W.  M.  Trotter  and  the  firm  of  Beene 
&  Trotter,  seeking  to  recover  upon  two  promissory  notes  executed  by 
said  firm.  The  defendant  Trotter  filed  an  answer  embracing  a  general 
denial,  a  plea  of  non  est  factum  and  a  special  plea  of  fraud,  which 
authorized  proof  of  the  facts  hereinafter  referred  to.  By  that  plea 
he  made  Earnest  McGilvery  a  party,  and  prayed  that  in  the  event 
judgment  was  rendered  against  him,  that  he  have  judgment  over  against 
Beene  and  McGilveiy  for  the  same  amount. 

The  plaintiJl  filed  a  supplemental  petition  denying  all  the  allegations 
in  Trotter's  answer,  and  alleged  that  Trotter  had  bought  the  interest 
of  McGilvery  in  the  finn  of  Beene  &  McGilvery  and  had  assumed 
payment  of  the  debts  of  that  firm,  including  an  indebtedness  to  the 
plaintiff,  and  that  thereafter,  in  consideration  of  an  extension  of  time, 
the  notes  sued  on  had  been  executed  for  part  of  that  indebtedness, 
and  that  the  pliantiff  had  no  knowledge  or  notice  of  the  alleged 
fraud  perpetrated  upon  Trotter  by  Beene  and  McGilvery,  and  praying 
in  the  alternative  for  judgment  against  Beene  and  McGilvery. 

There  was  a  trial  before  the  court  without  a  jury,  which  resulted  in 
a  judgment  for  the  plaintiff  against  the  firm  of  Beene  &  Trotter  and 
0.  A.  Beene  and  W.  M.  Trotter  individually,  for  $427.90,  and  judg- 
ment over  in  favor  of  Trotter  against  McGilvery  for  the  same  amount. 

The  defendant  Trotter  has  appealed  and  presents  the  case  in  this 
court  on  two  assignments  of  errors,  both  of  which  charge,  in  effect, 
that  the  judgment  is  not  supported  by  and  is  contrary  to  the  testimony. 
We  sustain  that  contention  and  reverse  the  judgment.  The  defendant 
Trotter  testified  as  follows: 

*1  am  one  of  the  defendants  in  this  cause.  I  never  saw  the  notes 
here  sued  on  before  now;  I  did  not  sign  them  nor  authorize  anyone 
to  execute  same  for  me.  About  the  15th  of  June,  1906,  the  firm  of 
Beene  &  McGilvery  were  engaged  in  the  family  grocery  business  at 
Freestone,  Texas,  I  had  known  Mr.  Beene  for  about  26  years  and 
McGilvery  for  about  two  years.  I  am  and  was  then  engaged  in  farm- 
ing; McGilvery  proposed  to  sell  his  one-half  interest  in  the  business 
to  me;  we  talked  the  matter  over  and  I  saw  Beene  and  talked  with 
him  in  regard  to  the  matter,  and  he  stated  that  he  thought  tliere  was 
good  money  in  the  business;  I  then  decided  I  would  trade;  Beene  and 
Vol,  L,  Civil--29. 
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McGilvery  both  told  me  that  the  outstanding  indebtedness  of  the  firm 
was  about^  and  not  exceeding,  $500;  we  then  took  a  partial  inventory 
of  the  stock  of  goods  on  hand  and  all  decided  that  it  amounted  to 
$1000,  and  acting  upon  the  statement  of  Beene  and  McGilvery  that  the 
indebtedness  did  not  amount  to  over  $500  I  took  McGilver/s  one-half 
interest,  and  agreed  to  assume  his  one-half  the  indebtedness  of  the 
old  firm;  I  paid  McGilvery  $90  cash  and  agreed  to  pay  Beene  $150 
for  McGilvery,  he  having  agreed  to  take  $240  for  his  interest  in  the 
business  and  me  assume  his  part  of  the  debts  of  the  old  firm ;  we  closed 
the  trade  and  I  took  charge  with  Beene  as  his  partner  on  June  20, 
1906;  we  ran  the  business  until  the  12th  of  July,  1906,  at  which 
date  the  trade  was  canceled  and  rescinded  with  McGilvery,  and  the 
business  turned  over  to  Beene  and  McGilvery.  The  firm  of  Beene  & 
Trotter  created  no  debts;  we  only  purchased  one  barrel  of  cider  and 
paid  for  that. 

"A  few  days  after  I  had  traded  with  McGilvery,  statements  of 
accounts  and  claims  against  the  old  firm  began  to  come  in,  and  I  found 
that  the  indebtedness  was  largely  more  than  $500,  in  fact  it  ran  to 
more  than  $1800,  and  finding  that  the  statements  and  representations 
of  both  Beene  and  McGilvery  were  false  and  fraudulently  made,  I  decided 
that  I  would  rescind  tlie  trade;  I  told  Mr.  Beene  about  it,  and  he  made 
two  trips  to  see  McGilvery  and  McGilvery  promised  to  come  over  and 
attend  to  the  matter,  but  having  failed  to  do  so,  I  went  over  to  see 
him  and  canceled  the  trade  with  him  on  July  12,  1906,  and  turned 
the  whole  business  over  to  Beene  and  McGilverj' ;  six  or  eight  days  after 
I  made  the  trade,  and  after  having  received  a  statement  from  Botan 
Grocery  Company  of  their  account  against  Beene  &  McGilvery,  and 
finding  it  to  be  nearly  $800,  I  saw  Charley  Clark,  plaintiff's  drummer, 
at  Teague,  Texas,  and  told  him  about  the  whole  business  and  that  I 
intended  to  rescind  the  trade  with  McGilvery,  told  him  of  the  fraud 
that  had  been  practiced  on  me,  and  he  said  that  I  ought  not  to  pay 
the  debts;  this  was  before  July  1,  the  date  of  the  execution  of  the 
notes  by  Beene.  Of  course,  I  relied  on  the  statements  made  by  both 
Beene  and  McGilvery  as  to  the  debts  not  being  over  $500.  I  have  never 
gotten  back  my  $90  paid  to  McGilvery;  he  promised  to  give  me  his 
note  for  it,  but  has  not  done  so. 

"I  had  known  Beene  for  about  26  years;  he  and  McGilvery  had  been 
in  business  at  Mexia  before  coming  to  Freestone;  I  gave  Beene  my 
trade  while  he  was  in  business  at  Mexia;  thought  he  was  honest  at 
the  time  I  traded  with  McGilvery;  had  known  McGilvery  about  two 
years  and  thought  he  was  honest;  when  I  traded  with  McGilvery  I 
took  the  stock  at  $1000  and  I  agreed  to  assume  one-half  the  indebted- 
ness of  the  old  firm,  but  my  understanding  was  that  it  was  not  over 
$500;  they  had  some  books  and  I  went  over  them  but  could  not  tell 
what  they  owed;  we  just  took  a  partial  inventory  of  the  goods  and 
agreed  that  there  was  $1000  worth,  and  the  debts  were  represented  to 
be  about  $500 ;  so  I  paid  McGilvery  $90  cash  and  agreed  to  pay  Beene 
$150,  McGilvery  agreeing  to  take  $240  for  his  interest,  and  me  assume 
his  part  of  the  debts;  the  books  they  had  had  not  been  kept  np:  I 
had  never  been  in  the  mercantile  business  before  I  made  this  trade; 
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I  had  been  farming  in  a  few  miles  of  where  Beene  &  McGilvery  were 
engaged  in  the  mercantile  business  at  that  time;  I  had  never  had  much 
to  do  with  books  and  conld  not  tell  much  about  them;  I  did  not  get 
anyone  else  to  examine  the  books  for  me  to  see  how  much  Beene  & 
McGilvery  owed.  In  the  trade  I  made  with  Beene  &  McGilvery,  I 
simply  bought  out  McGilvery's  interest  in  the  business  and  took  his 
place  in  the  firm.  I  got  his  half  interest  and  took  his  place  in  assum- 
ing the  debts  of  said  firm;  a  few  days  after  I  had  consummated  this 
trade,  I  went  into  the  store  with  Beene,  and  McGilvery  went  out. 
Beene  was  familiar  with  the  business  and  was  the  manager;  he  was 
the  managing  partner  after  I  went  in.  A  few  days  after  June  20, 
1906,  when  I  had  consummated  the  trade,  the  Botan  Grocery  Com- 
pany sent  in  their  claim,  demanding  payment;  I  then  saw  their  claim 
was  about  $800.  After  I  had  seen  this  I  told  Beene  to  go  ahead 
and  pay  out  on  this  other  claim  all  the  money  we  had  on  hand  and 
the  proceeds  of  the  sales  as  made.  We  then  paid  the  Rotan  Grocery 
Company  about  $100  in  cash  on  their  said  claim.  We  also  made  pay- 
ments to  other  creditors,  some  $500  or  $600  in  all;  this  was  all  done 
with  my  knowledge  and  consent  and  in  accordance  with  my  instruc- 
tions. The  Pace  Grocery  Company  sent  in  their  claim,  which  was 
about  $700  or  $800;  I  found  out  that  they  owed  the  First  National 
Bank  about  $100  and  some  other  little  debts;  I  do  not  remember  the 
names  of  any  of  the  other  creditors;  I  do  not  remember  the  exact 
time  when  I  saw  Charley  Clark,  the  drummer  of  the  Rotan  Grocery 
Company.  He  was  not  at  our  place  of  business  and  was  not  offering  to 
sell  us  any  goods;  I  met  him  at  Teague,  which  was  several  miles  away 
from  where  our  store  was  and  where  we  did  business;  it  was  about 
ten  days  after  I  had  closed  the  trade  with  Beene  &  McGilvery  and  had 
been  in  possession,  that  I  saw  Charley  Clark,  though  I  do  not  remem- 
ber the  exact  time;  I  told  him  about  the  trade  and  what  I  had  found 
out  since,  and  he  said  he  thought  I  would  have  no  trouble  in  rescind- 
ing the  trade  with  McGilvery;  I  did  not  know  that  he  had  authority 
only  to  sell  goods  for  the  Rotan  Grocery  Company.  Beene  wanted 
US  to  borrow  the  money  to  pay  off  all  the  debts  but  I  declined  to  do 
that;  I  did  not  know  that  Beene  gave  the  notes  sued  on  until  about  six 
weeks  after  I  canceled  the  trade.  (The  notes  sued  on  were  handed  to 
the  witness  and  examined  by  him.)  These  notes  are  signed  with  our 
firm  name  of  ^Beene  &  Trotter,'  and  were  signed  by  Mr.  Beene,  not 
me.  I  presume  that  they  were  given  at  the  time  they  bear  date;  I 
did  not  cancel  the  trade  with  McGilvery  until  July  12,  1906;  I  pre- 
sumed the  debt  of  the  Rotan  Grocery  Company,  which  was  an  open 
account  when  it  was  first  presented  to  us  for  payment  after  I  had 
bought  out  McGilvery,  was  past  due  or  they  would  not  have  presented 
it  and  wanted  it  paid.'' 

Neither  Beene  nor  McGilvery  was  placed  upon  the  stand,  and  no 
testimony  was  offered  tending  to  controvert  that  given  by  Trotter. 
We  think  the  latter's  testimony  shows  that  he  was  not  liable  upon  the 
note  sued  on.  His  answer  presented  an  equitable  defense,  entitling 
him  to  have  his  contract  with  Beene  &  McGilvery  set  aside  and  held 
for  naught  as  between  the  original  parties,  and  he  is  entitled  to  the 
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same  relief  against  the  plaintiflE,  unless  he  is  estopped,  or  has  waived 
such  right.  That  no  estoppel  exists  is  manifest.  The  plamtiffs  debt 
existed  before  Trotter  bought  out  McGilvery.  It  is  not  shown  that 
the  extension  of  the  time  of  payment  of  that  debt  will  result  m  any 
injury  to  the  plaintiff.  If  Trotter  is  not  liable  the  original  .indebted- 
ness  exists  against  both  Beene  and  McGilvery,  and  the  plamtiff  can 
procure  judgment  against  them. 

We  also  hold  that  the  testimony  fails  to  show  that  the  appellant 
abandoned  his  right  to  plead  the  fraud  perpetrated  upon  him  by  Beene 
and  McGilvery.  The  fact  that  after  ascertaining  the  existence  of  the 
fraud  he  directed  Beene  to  apply  the  money  on  hand  and  proceeds 
of  the  stock  of  goods  to  the  payment  of  the  debts  against  the  old 
firm,  should  not  be  construed  as  signifying  anything  more  than  that 
he  was  willing  for  the  property  acquired  by  him  from  McGilvery  to 
be  used  for  the  payment  of  the  debts  of  the  old  firm,  and  shou  d 
not  be  held  as  authorizing  Beene  to  execute  obligations  which  would 
bind  Trotter  individually  for  such  indebtedness;  nor  does  such  fact  show 
an  abandonment  by  Trotter  of  his  right  to  plead  the  fraud  referred  to 
as  against  anyone  seeking  to  hold  him  individually  liable  for  the  debts 
of  Beene  &  McGilvery.  . 

The  only  theory  on  which  the  judgment  could  be  sustained  would 
rest  upon  the  proposition  that.  Trotter,  being  an  interested  party,  the 
trial  court  was  not  compelled  to  give  credence  to  his  uncontradicted 
testimony.  There  are  cases  in  which  that  rule  has  been  applied,  but 
we  do  not  think  that  this  case  belongs  to  that  class.  Trotter's  answer, 
filed  months  before  the  case  was  tried,  apprised  the  plaintiff  and  Beene 
and  McGilvery  of  the  fact  that  Trotter  charged  the  latter  with  perpe- 
trating a  fraud  upon  him.  Both  of  the  parties  charged  with  commit- 
ting the  fraud  were  parties  to  the  suit,  and  judgment  was  sought  and 
obtained  against  McGilvery  on  account  of  the  commission  of  that  fraud. 
Notwithstanding  these  facts  neither  Beene  nor  McGilvery  controverted 
the  testimony  given  by  Trotter;  in  fact,  neither  of  them  viras  placed 
upon  the  witness  stand.  This  being  the  case,  and  nothing  appearing 
to  indicate  that  Trotter  did  not  testify  truthfully,  we  think  it  would 
be  an  abuse  of  discretion  to  disregard  his  testimony.  Under  these  cir- 
cumstances, Beene  and  McGilvery's  silence  tends  strongly  to  corrob- 
orate Trotter. 

It  is  also  proper  to  say  that  we  dispose  of  this  case  upon  the  theory 
that  the  plaintiff  not  only  did  not  participate  in  the  fraud,  but  had  no 
notice  of  its  existence  until  after  the  notes  were  executed.  It  was 
shown  by  the  testimony  of  Mr.  Patton,  the  plaintiff's  cashier,  that 
Charley  Clark,  the  drummer  referred  to  by  Trotter,  was  not  the  plain- 
tiff's representative  in  such  capacity  that  notice  to  him  would  be 
notice  to  the  plaintiff.  We  do  not  regard  the  question  of  notice  or 
want  of  notice  as  of  any  importance,  because  in  bo  far  as  appears 
from  the  record,  Trotter's  release  from  liability  upon  the  notes  will 
leave  the  plaintiff  in  exactly  the  same  condition  as  it  would  have 
been  in  if  the  notes  had  not  been  executed  and  Trotter  had  not  bought 
out  McGilvery.  This  being  the  case,  and  Trotter'g  assumption  of  the 
payment  of  plaintiff's  debt  having  been  procured  by  fraud,  he  is  entitled 
in  equity  to.  be  released  from  such  liability. 
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For  the  error  pointed  out^  the  judgment  is  reversed  and  the  cause 
remanded* 

Reversed  and  remanded. 


H.  H.  Lewellyn  et  al.  v.  R.  J.  Ellis. 

Decided  April  29,  1908. 

1.— Appeal  Bond— Waiver. 

A  bond  given  on  appeal  from  Justice  Court  which  does  not  specify  any  sum 
in  which  the  appellants  are  bound  for  the  performance  of  its  conditions  is 
fatally  defective,  and  the  defect  is  not  waived  by  the  failure  of  plaintiff,  the 
appellee,  to  raise  the  question  at  the  first  term,  where  it  was  continued  by  the 
defendant. 

9.— Same— Amendment 

An  amended  appeal  bond  given  by  two  defendants  is  not  insufficient  though 
a  third  defendant,  not  interested  adversely  to  them,  but  who  had  signed  the  de- 
fective bond,  did  not  join  in  and  was  not  made  a  party  to  the  amended  one. 

Appeal  from  the  County  Court  of  Falls  County.  Tried  below  before 
Hon.  D.  H.  Boyles. 

Nat.  Lewellyn,  for  appellants. — The  court  erred  in  refusing  to  allow 
defendants  to  file  an  appeal  bond  conditioned  as  required  by  law.  Laws^ 
1905,  p.  224;  Slayton  v.  Horsey,  97  Texas,  341. 

If  there  is  any  defect  in  appeal  bond,  it  should  be  taken  advantage 
of  as  soon  as  the  bond  is  filed  in  County  Court.  Horton  v.  Bovine, 
19  Texas,  280;  Evans  v.  Prigg,  28  Texas,  690;  Franklin  v.  Tiernan, 
56  Texas,  623 ;  Futch  v.  Palmer,  32  S.  W.,  569. 

Z.  I.  Barlan,  and  J.  W.  Spivey,  for  appellee. — A  bond  on  appeal 
from  Justice  Court  must  be  in  double  the  amount  of  the  judgment 
appealed  from ;  and  the  action  of  the  court  in  quashing  the  bond  in  this 
case,  because  not  in  said  amount,  and  not  in  any  amount  at  all,  was 
not  error.  Rev.  Stats.,  art.  1670;  Munzesheimer  v.  Wickham,  74 
Texas,  638;  Colorado  v.  Delaney,  54  Texas,  280;  Pace  v.  Webb,  79 
Texas,  314;  Yarbrough  v.  Collins,  91  Texas,  309. 

The  three  defendants  having  appealed  jointly  from  a  Justice  Court 
judgment  against  them,  and  the  interest  of  two  of  the  defendants-  being 
adverse  to  the  third,  and  their  joint  appeal  bond  having  been  quashed,  the 
two  of  such  defendants  could  not  remain  in  County  Court  on  an 
amended  appeal  bond  which  made  no  disposition  of  their  co-defend- 
ant; and  the  court  therefore  did  not  err  in  refusing  to  permit  such 
two  defendants  to  proceed  with  their  appeal  upon  the  bond  tendered. 

KEY,  Associate  Justice. — This  suit  originated  in  a  Justice  of  the 
Peace  Court  and  was  appealed  to  the  County  Court.  The  transcript 
reached  the  latter  court  March  22,  1906.  Thereafter  the  case  was  con- 
tinued by  the  defendants,  who  had  appealed  it  from  the  Justice's  Court, 
at  each  term  until  the  April  term,  1907.  At  that  time  the  case  was 
called  for  trial  and  the  plaintiff,  after  announcing  ready  for  trial,  filed 


454  Texas  Civil  Appeals  Beports,  Vol.  50.  [April 

and  presented  a  motion  to  dismiss  the  appeal  upon  the  ground  that  the 
appeal  bond  did  not  obligate  the  makers  thereof  to  pay  any  eum.  That 
motion  was  sustained,  whereupon  two  of  the  three  defendants  who  were 
attempting  to  appeal  executed  and  tendered  another  appeal  bond,  pay- 
able to  the  plaintiff  and  sufficient  in  all  respects  except  that  it  was  not 
executed  by  or  on  behalf  of  one  of  the  defendants,  and  he  was  not 
named  as  a  payee  therein.  The  trial  court  held  that  the  latter  bond 
was  insufficient  and  dismissed  the  appeal.  \ 

There  are  two  assignments  of  error,  one  charging  that  the  trial 
court  erred  in  sustaining  the  motion  to  quash  the  appeal  bond,  and 
the  other  that  error  was  committed  in  refusing  to  allow  the  defendants 
to  file  the  new  bond  that  was  tendered.  We  overrule  the  first  and 
sustain  the  second  assignment.  The  first  bond  did  not  obligate  the 
parties  appealing  or  their  sureties  to  pay  any  sum,  and  for  that  reason 
it  was  fundamentally  defective.  While  it  is  true  that  the  case  had 
been  pending  in  the  County  Court  a  little  over  one  year,  we  do  not 
think  appellee  should  be  held  to  have  waived  the  defect  in  the  appeal 
bond.  It  is  not  shown  that  he  was  responsible  for  the  case  remaining 
in  the  County  Court  for  that  length  of  time.  The  record  shows  that 
it  was  continued  at  each  term  by  the  defendants.  Furthermore,  the 
defect  in  the  bond  was  so  radical  and  fundamental  that  we  doubt  if 
appellee  had  the  power  to  waive  it. 

The  second  bond  was  tendered  under  the  Act  of  the  29th  Legislature, 
which  provides:  ^^hen  an  appeal  has  been  or  shall  be  taken  from 
the  judgment  of  any  of  the  courts  of  this  State  by  filing  a  bond  or 
entering  into  a  recognizance  within  the  time  prescribed  by  law  in  sucli 
cases,  and  it  shall  be  determined  by  the  court  to  which  appeal  is  taken 
that  such  bond  or  recognizance  is  defective  in  form  or  substance,  such 
Appellate  Court  may  allow  the  appellant  to  amend  such  bond  or 
recognizance  by  filing  a  new  bond  on  such  terms  as  the  court  may 
prescribe/' 

We  think  that  Act  should  be  liberally  construed  in  order  to  accom- 
plish what  was  intended  by  the  Legislature.  The  record  affirmatively 
shows  that  the  defendant  who  was  not  made  a  party  to  the  new  bond 
was  not  present  at  the  trial  and  was  not  represented.  He  was  not  an 
adverse  party  to  the  two  defendants  who  tendered  the  appeal  bond, 
the  judgment  being  against  all  three  of  them,  and  therefore  it  was  not 
necessary  that  the  bond  should  be  made  payable  to  him.  (Slayton  v. 
Horsey,  97  Texas,  341,  and  79  S.  W.,  1086.) 

Hence  we  hold  that  tlie  trial  court  committed  error  in  not  allowing 
the  new  bond  to  be  filed,  and  in  dismissing  the  appeal,  for  which  error 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Associate  Justice  Bice  did  not  sit  in  this  case. 

On  motion  of  appellee  the  question  whether  the  trial  court  erred 
in  refusing  to  accept  the  amended  appeal  bond  and  dismissing  the  case 
was  certified  to  the  Supreme  Court,  and  the  ruling  of  the  Court  of  Civil 
Appeals  thereon  was  sustained.    Lewellyn  v.  Ellis,  102  Texas,  297. 
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Fred  C.  Von  Rosenberg  et  al.  v.  Hiram  G.  Wiokbs. 

Decided  April  29,  1008. 

Will— Zzeentor— Delay  In  Qualiflcation. 

A  will  naming  an  alternative  executor,  in  case  the  one  first  selected  failed 
to  qualify  within  three  months,  is  held  not  an  absolute  time  limitation  on  the 
right  of  the  first  named  to  receive  letters,  and  circumstances  considered  are 
hdd  not  to  show  such  unreasonable  delay  in  his  probating  the  will  and  applying 
for  letters  as  to  defeat  his  right  to  appointment  at  a  later  time  in  preference 
to  that  of  the  alternate  named. 

Appeal  from  the  ^District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

Fred  C.  Von  Rosenberg  in  pro.  per.  and  James  H.  Robertson,  for 
appellant. — The  tenns  upon  which  the  appointment  is  made  must  be 
literally  complied  with,  or  the  condition  will  be  held  not  to  be  per- 
formed within  the  intent  and  meaning  of  the  testator.  Revised  Statutes 
of  Texas,  arts.  1167  and  1174,  and  271;  Swinbum  on  Wills,  p.  265; 
Redfield  on  Wills,  2d  ed.,  vol.  3,  p.  73,  par.  16;  1  Williams  on  Execu- 
tors, 3d  Am.  from  4th  London  ed.,  p.  205  (♦206) ;  also  Vol.  2,  p. 
1088  (♦1090) ;  Wentworth  on  Executors,  14th  London  ed.,  p.  28;  JeflPery 
v.  Graham,  61  Texas,  481. 

George  8.  Walton,  for  appellee. — Appellee  did  not  forfeit  his  right 
to  be  appointed  executor  after  the  expiration  of  said  period  unless  his 
failure  or  neglect  to  qualify  was  willful  or  grossly  negligent.  Bevised 
Statutes,  arts.  1854,  1856,  1857,  1885,  1889  and  1912;  Stone  v.  Brown, 
16  Texas,  428;  In  re  Berry's  Estate,  64  Atl.  Rep.,  136. 

FISHER,  Chief  Justice. — This  is  an  appeal  by  appellants  from 
a  judgment  of  the  District  Court  of  Travis  County,  wherein  was  pro- 
bated the  will  of  D'Lacy  B.  Wickes,  deceased,  and  wherein  letters 
testamentary  were  granted  appellee  Hiram  G.  Wickes.  Hiram  G.  Wickes 
filed  his  application  in  the  Probate  Court  of  Travis  County  for  the 
probation  of  the  will  of  D'Lacy  G.  Wickes,  with  the  request  that  letters 
testamentary  be  issued  to  him.  During  the  pendency  of  that  proceed- 
ing the  appellants.  Von  Rosenberg  and  Tucker,  contested  the  application 
of  Hiram  G.  Wickes  for  letters  testamentary,  and  requested  that  letters 
be  issued  to  Fred  C.  Von  Rosenberg,  which  request  was  denied,  hence 
this  appeal.  There  is  no  objection  raised  to  the  judgment  of  the 
court  probating  the  will,  but  the  contest  arises  over  who  is  entitled  to 
letters  testamentary.  It  is  claimed  by  the  appellants,  that,  although 
Hiram  G.  Wickes  was  named  by  the  testator  in  his  will  as  executor, 
the  time  had  expired  in  which  he  was  required  to  qualify  under  the 
terms  of  the  will,  and  that  the  appellant,  Fred  C.  Von  Rosenberg, 
being  also  named  as  executor,  he  was  the  next  in  order  that  was  entitled 
to  be  appointed,  and  that  the  court  erred  in  refusing  and  declining 
to  cause  to  be  issued  to  him  letters  testamentary.  The  terms  of  the 
will  out  of  which  this  contest  grows,  are   as  follows: 

"First,  I  nominate,  constitute  and  appoint  either  Hiram  0.  Wickes, 
Edward  F.  Huppertz,  Newton  S.  Walton,  George  S.  Walton  or  Fred 
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C.  Von  Bosenberg  executor  of  this  instrument  in  the  manner  as  herein- 
after stated^  that  is  to  say,  the  said  Hiram  G.  Wickes,  if  alive  at  the 
time  of  my  death,  shall  be  the  executor  of  this  instrument ;  and  in  case 
he,  the  said  Hiram  G.  Wickes,  is  not  living  at  the  time  of  my  death, 
or  shall  die  v^hile  acting  as  such  executor,  then  the  said  Huppertz 
shall  be  such  executor;  and  if  the  said  Hiram  G.  Wickes  and  Edward 
F.  Huppertz  are  dead  at  the  time  of  my  death^  or  said  Huppertz  shall 
die  while  acting  as  such  executor,  then  the  said  Newton  S.  Walton  shall 
be  such  executor;  and  if  the  said  Hiram  G.  Wickes,  Huppertz  and 
Newton  S.  Walton  are  dead  at  the  time  of  my  death,  or  said  Newton 
S.  Walton  shall  die  while  acting  as  such  executor,  then  the  said  George 
S.  Walton  shall  be  such  executor;  and  should  the  said  Hiram  6. 
Wickes,  Huppertz,  Newton  S.  Walton  and  George  S.  Walton  be  not 
alive  at  the  time  of  my  death,  or  the  said  George  S.  Walton  shall 
die  while  acting  as  such  executor,  then  the  said  Fred  C.  Von  Rosen- 
berg shall  be  such  executor;  and  in  case  of  the  failure  to  qualify  and 
act  of  any  one  or  more  of  those  named  who  may  become  my  executor, 
as  aforesaid,  within  three  months  after  my  death,  or  within  three 
months  after  the  death  or  disqualification  of  their  predecessors  afore- 
said, such  failure  to  qualify  and  act  shall  operate  the  same  as  if  the 
one  or  more  of  those  named  so  failing,  by  death  or  otherwise,  to  qualify 
and  act  as  such  executor  within  such  time  were  dead." 

Said  will  had  the  following  codicil :  "In  the  event  of  the  death  of 
the  said  Hiram  G.  Wickes,  I,  the  said  D'Lacy  B.  Wickes^  do  hereby 
nominate  and  appoint  the  said  Charles  B.  D.  Wickes,  as  is  the  said 
Hiram  G.  Wickes,  appointed  executor  thereof,  the  second  person  to 
become  the  executor  of  the  foregoing  will.'' 

It  appears  from  the  evidence  that  D'Lacy  B.  Wickes,  on  April  24, 
1892,  executed  the  will  in  question,  and  on  October  20,  1899,  he  made 
the  codicil,  as  above  set  out.  At  the  time  he  was  a  resident  of  Travis 
County,  Texas.  He  died  in  Blanco  County  whilst  temporarily  there 
on  a  visit  on  July  4,  1906.  At  that  time  his  brother,  the  appellee 
Hiram  G.  Wickes  was  in  the  State  of  Tennessee  and  had  in  his  pos- 
session the  will  in  question.  The  County  Court  of  Travis  County 
convened  on  the  2d  day  of  July,  1906.  On  July  6,  1906,  the  appellee 
Hiram  G.  Wickes,  from  McMinnville,  Tennessee,  wrote  to  Charles  Hup- 
pertz at  Austin,  Texas,  a  letter,  enclosing  the  will  in  question,  request- 
ing him  to  proceed  to  have  the  will  probated,  and  further,  that  if  his 
presence  should  be  required  in  Austin,  to  inform  him  of  that  fact. 
Again  on  July  10,  1906,  he  wrote  to  Huppertz  from  Tennessee,  to  the 
effect  to  avoid  all  possible  delay  in  the  probation  of  the  will.  Tliis 
was  followed  by  another  letter  from  McMinnville  of  date  July  14,  1906, 
in  which  he  expressed  the  hope  that  the  will  would  be  probated  at 
the  August  term,  and  further  requested  him  to  avoid  delay  in  its  pro- 
bation. Huppertz  received  these  letters  and  also  the  one  enclosing  the 
will  in  July,  and  about  the  28th  of  July,  1906,  he  prepared  and  caused 
to  be  filed  an  application  requesting  the  probation  of  the  will.  Hup- 
pertz during  all  of  this  time  was  deputy  county  clerk  of  Travis  County, 
and  was  at  the  same  time  a  licensed  attorney,  but  he  sa3^s  that  he  was 
not  engaged  in  the  practice  of  law,  and  further  testifies  to  the  effect 
that  what  he  did  was  as  deputy  clerk. 
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The  will  when  received,  and  when  the  July  application  was  made, 
was  not  filed,  but  it  was  deposited  by  Huppertz  in  the  vault  in  the 
clerk's  ofiice.  The  will  was  received  too  late  to  be  probated  at  the 
July  term  of  the  County  Court,  the  next  term  of  which  convened  in 
October.  About  the  middle  of  September,  1906,  the  appellee  Hiram 
6.  Wickes,  returned  from  the  State  of  Tennessee,  and  discussed  with 
Huppertz  the  subject  of  probating  the  will.  It  seems  from  the  terms 
of  the  will  that  the  property  covered  by  it  is  in  the  State  of  Tennessee; 
and  the  evidence  shows  that  Wickes  obtained  Huppertz's  advice  on  the 
subject  as  to  the  proper  place  for  the  probation  of  the  will,  and  it 
appears  that  he  was  advised  by  Huppertz  that  the  will  should  be  pro- 
bated in  the  State  of  Tennessee,  as  the  property  was  situated  in  that 
State.  Acting  upon  this  advice  at  that  time  he  withdrew  the  will,  and 
Bent  it  to  parties  in  Tennessee,  with  request  that  it  be  probated.  There 
was  a  correspondence  extending  over  some  little  time  between  him  and 
the  Tennessee  parties  who  had  possession  of  the  will  for  the  purpose 
of  probating  it  there.  Finally,  in  the  spring  of  1907,  he  received  a 
letter  from  the  attorney  there  to  whom  the  will  was  entrusted,  that  it 
could  not  be  probated  in  that  State  until  first  probated  in  this  State. 
Thereupon  the  will  was  returned  to  him  and  he  delivered  the  same 
to  his  attorney,  who  on  June  6,  1907,  prepared  and  caused  to  be  filed 
his  application  for  the  probation  of  the  will.  That  application  when 
received  by  Mr.  Huppertz  as  deputy  clerk,  was  filed  of  date  to  cor- 
respond with  the  original  application  of  July  28,  1906.  In  explanation 
of  this  Huppertz  says  that  this  was  done  because  he  supposed  it  sup- 
plied the  old  application,  which  had  been  lost,  mislayed  or  destroyed, 
or  in  other  words,  he  was  not  able  to  find  it. 

We  have  not  set  out  all  of  the  evidence  bearing  upon  this  question, 
but  we  have  stated  enough,  in  our  opinion,  to  justify  the  conclusion 
that  there  was  no  intentional  delay  on  the  part  of  appellee  Wickes  in 
taking  timely  steps  to  have  the  will  probated,  and  that  the  withdrawal 
of  the  will  from  the  possession  of  the  deputy  clerk  in  September,  1906, 
was  not  with  the  intention  and  purpose  to  withdraw  the'  application 
that  had  been  prepared  and  filed  and  to  abandon  the  same,  but  that 
the  withdrawal  of  the  will  was  merely  for  the  purpose  of  having  it 
first  probated  in  the  State  of  Tennessee,  under  the  mistaken  idea  and 
belief  that  that  was  the  State  in  which  it  should  be  first  probated; 
that  as  soon  as  the  mistake  was  discovered,  appellee  had  the  will 
returned  and  propounded  it  for  probation  in  this  State.  In  this  con- 
nection it  is  well  to  say  that  if  the  appellee  Hiram  G.  Wickes  is  not 
entitled  to  letters  testamentary,  then  the  appellant  Fred  C.  Von  Rosen- 
berg stands  next  in  line  entitled  to  appointment. 

The  question  is  whether  the  provision  requiring  the  qualification  of 
the  executor  within  three  months  after  death  of  the  testator  should 
be  literally  construed  and  applied  in  determining  appellee's  right  to 
letters;  and  also,  if  this  rule  as  to  time  could  be  relaxed,  then  was 
he  guilty  of  a  want  of  diligence  in  the  pursuit  of  his  right  to  qualify? 

Of  course,  it  is  conceded  that  the  power  of  the  testator  to  select  the 
executor  and  impose  conditions  as  to  his  qualification  can  not  be 
arbitrarily  controlled  by  the  courts;  and  it  is  not  questioned  but  that 
the  appointing  clause  in  a  will  is  to  be  construed  as  other  pro  visions,,  so 
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that  the  intention  of  the  testator  may  be  ascertained  from  what  has 
been  written.  It  is  also  a  familiar  rule,  frequently  applied,  that  a  will 
will  not  be  construed  so  as  to  impose  impossible  conditions^  unless  in.a 
case  where  the  intention,  from  the  language  used,  clearly  and  unmis- 
takably requires  this  to  be  done;  and  the  principle  is  of  force  that  it 
may  be  assumed  that  the  testator  prepared  his  will  in  recognition  and 
subordination  of  certain  rules  of  law  that  govern  the  method  of  its 
execution  and  probation,  and  that  relate  to  the  issuance  of  letters  testa- 
mentary.   30  Am.  &  Eng.  Ency.  Law  (2d  ed.),  667. 

If  the  testator  has  prepared  his  will  and  selected  his  executor,  and 
it  is  apparent  from  the  terms  of  the  instrument  that  it  could  be  legally 
effective  to  this  extent,  it  would  be  a  rigid  and  harsh  rule  of  construc- 
tion to  defeat  the  appointment,  merely  because  the  executor  had  not 
qualified  within  the  time  stated  in  the  will,  when  he  has  properly,  within 
that  time,  taken  steps  to  probate  the  will  in  order  that  he  might  act 
in  the  capacity  named. 

The  language  of  a  will  that  would  force  such  a  construction  should 
be  very  imperative;  and,  unless  such  was  the  case,  the  will  should  be 
construed  in  connection  with  those  rules  of  law  which  relate  to  its  pro- 
bation and  which,  if  observed,  might  delay  the  qualification  of  the 
executor.  The  testator  in  this  case  evidently  selected  appellee,  his 
brother,  as  first  in  line  of  appointment ;  and  intended,  as  shown  by  the 
terms  of  the  will,  to  give  him  an  opportunity  to  qualify  as  executor,  and 
in  mentioning  the  time  in  which  this  should  be  done,  it  was  certainly 
not  his  intention  to  impose  such  restrictions,  which  if  literally  observed, 
would  defeat  the  appointment  he  intended  and  which  would  run  countfr 
to  certain  rules  of  law  which  if  observed  would  postpone  the  qualifi- 
cation to  a  time  beyond  that  named  by  the  executor. 

The  testator  must  have  known  that  the  law  required  the  will  to  be 
probated  before  the  appointment  of  the  executor  could  become  effective, 
and  that  proceedings  in  the  County  Court  were  required  for  this  pur- 
pose, and  that  notice  should  be  given  and  certain  steps  taken  before 
the  court  could  hear  the  case  and  by  a  decree  probate  the  will.  However 
diligent  may  have  been  the  executor  in  propounding  the  will  for  proba- 
tion, the  testator  must  have  known  that  unavoidable  delays  might  occur, 
and  that  circumstances  beyond  the  control  of  the  one  selected  by  him  as 
executor,  such  as  a  failure  of  court  during  that  time  or  a  postponement 
or  continuance,  might  make  it  impossible  to  probate  the  will  within 
the  time  mentioned.  To  hold  in  such  a  case  that  the  intention  was 
that  the  provision  stating  the  time  for  qualification  of  the  executor 
should  receive  such  a  rigid  construction  as  would  leave  out  of  account 
these  delays,  and  that  there  should  be  required  of  the  executor  more 
than  the  exercise  of  reasonable  diligence  to  probate  the  will  under  the 
rules  as  required  by  law,  would  be  to  impose  practically  an  impossible 
condition,  to  which  construction  the  courts  will  not  be  driven,  unless 
the  language  of  the  will  and  the  apparent  intention  of  the  testator  im- 
peratively demands  it 

We  find  no  error  in  the  record  and  the  judgment  is  aflSrmed. 

AffimiBd. 
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on  motion  for  rehearing. 

We  overrule  appellants'  motion  for  rehearing,  but  will  comply  with 
their  request  for  additional  findings  of  fact.  We  find  that  the  regular 
terms  of  the  County  Court  of  Travis  County  were  begun  on  the  first 
Mondays  in  January,  April,  July  and  October,  and  continued  until 
the  business  was  disposed  of;  that  there  was  not  time  to  probate  the 
will  at  the  July  term,  1906,  but  Huppertz  wrote  Wickes  that  he  had 
plenty  of  time  for  the  October  term.  The  first  Monday  in  July,  being 
on  the  2d  day  of  July,  1906,  the  first  Monday  in  October,  1906,  was 
on  October  1;  that  the  County  Court  at  the  end  of  each  term  would 
set  apart  the  days  for  probate  business  for  the  following  term,  and 
that  Saturday  of  each  week  of  the  term  was  set  apart  for  probate 
business;  notwithstanding  this  setting  the  court  frequently  took  up  and 
transacted  probate  business  on  other  days  than  Saturdays.  That  appel- 
lee returned  to  Austin  from  Tennessee  about  September  15,  1906. 

Motion  for  rehearing  overruled. 

OvemUed. 

Writ  of  error  refused. 


J.  W.  Wright  v.  Alda  Wright. 

Decided  April  29,   1008. 

l.—DlToroe— Custody  of  Child — Court  or  Jury. 

Whether,  in  a  divorce  suit*  the  issue  as  to  the  proper  person  to  have  the 
custody  of  a  minor  child,  which  is  claimed  by  both  parties,  is  one  upon  which, 
of  right,  the  verdict  of  a  jury  may  be  demanded,  is  questioned,  but  not  decided. 
(Rev.  Stats.,  art.  2979.) 

2. — Same. 

The  verdict  of  a  jury  as  to  the  proper  party  to  have  custody  of  the  minor 
child  of  a  couple  divorced  is  not  conclusive  upon  the  court;  and,  if  one  for  his 
sole  determination,  no  error  appears  in  his  action  in  taking  the  verdict  of  a 
jury  thereon  and  approving  it  by  rendering  judgment  accordmgly. 

8.— Same — ^Waiver. 

The  right  to  have  a  question  determined  by  the  court,  instead  of  a  jury, 
may  be  waived,  and  is  so  where  a  party  permits  the  issue  to  be  submitted  to 
the  jury  without  objection,  raising  the  question  first  in  motion  for  new  trial. 

4.~Same — ^Verdlct. 

A  verdict  and  judgment  in  accordance  finding  the  wife  a  proper  person  to 
have  custody  of  the  minor  child  on  divorce  of  the  parents,  and  awarding  same 
to  her,  sufficiently  disposes  of  the  issues  presented  by  each  party  in  suggest- 
ing others  as  proper  custodians  in  case  neither  parent  was  deemed  fit  therefor. 

5. — Custody  of  Kinor — ^Evidence. 

Evidence  considered,  and  held  sufficient  to  support  a  judgment  awarding 
the  custody  of  a  minor  child  to  the  mother  on  divorce  of  the  parents. 

Appeal  from  the  District  Court  Coryell  County.    Tried  below  before 
Hon.  N.  B.  Lindsey. 

Owen  Miller,  for  appellant. — In  such  cases  the  issues  aflEecting  the  care 
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and  custody  of  the  children  are  reserved  to  be  adjudged  by  the  judge 
without  the  aid  of  the  jury.  Ligon  v.  Ligon,  87  S.  W.,  838;  Sayles' 
Civil  Stats.,  arts.  2979,  2987;  Rice  v.  Bice,  21  Texas,  58-68;  Wright 
V.  Wright,  3  Texas,  168-184;  Byrne  v.  Byrne,  3  Texas,  336;  5  Am. 
and  Eng.  Ency.  of  Law  (1st  ed.),  832-834  and  notes. 

It  is  the  duty  of  the  court  to  dispose  of  all  questions  affecting  the 
custody  of  minor  children ;  and  in  case  the  court  in  its  discretion  JSnds 
that  neither  of  the  parties  are  fitted  for  the  trust  the  custody  of  the 
children  may  be  awarded  to  some  one  else  besides  the  parents.  Sayles' 
Civil  Stats.,  arts.  2987,  2979;  Bice  v.  Bice,  21  Texas,  58-68;  Wright 
V.  Wright,  3  Texas,  168-184. 

Sadler  &  Arnold,  for  appellee. — In  Texas,  the  right  of  trial  by  jury 
remains  inviolate.  In  the  trial  of  all  causes  in  the  District  Dourts,  the 
plaintiff  or  defendant  shall,  upon  application  made  in  open  conrt, 
have  the  right  of  trial  by  jury.  This  right  extends  to  every  issue  in 
the  case  involving  the  determination  of  a  question  of  fact.  The  legis- 
lature could  not,  if  it  would,  abridge  this  right.  Bill  of  Bights,  art.  1, 
sec.  15;  Constitution  of  Texas,  art.  5,  sec.  10;  Cockrill  v.  Cox,  65 
Texas,  669. 

Failure  to  object  to  the  trial  by  jury  of  a  case  or  any  part  of  a 
case  by  any  party  thereto  until  after  the  jury  was  impanelled  and  sworn, 
operates  as  a  waiver  by  such  litigant  of  his  right  to  object  to  such 
trial  by  jury,  even  though  he  might  have  done  so  in  the  first  instance. 
24  Cyclopedia  of  Law  and  Procedure,  p.  174,  subdivision  G.  See  also 
authorities  there  cited. 

The  rights  of  a  parent  to  the  custody  of  a  child  are  paramount  to 
the  rights  of  others.  In  a  case  where  there  is  a  contest  between  the 
parents — father  and  mother — over  who  sliall  have  the  child,  and  tlie 
jury  finds  in  favor  of  the  mother  and  the  court  adjudges  the  custody 
of  the  child  to  such  parent,  failure  to  submit  to  the  jury  the  issue  of 
the  fitness  of  some  other  person  to  become  the  custodian  of  the  child 
would  be  harmless. 

BICE,  Associate  Justice. — This  is  a  suit  by  appellant  against 
appellee  for  divorce  and  custody  of  their  child  Bettie,  a  girl  about  six 
years  of  age.  For  grounds  of  divorce  appellant  alleged  three  years' 
abandonment  by  appellee,  cruel  treatment,  and  adultery,  and  that  she 
was  unfit  morally  and  otherwise,  to  have  the  custody  and  care  of  said 
child. 

Appellee  answered  denying  the  allegations  of  appellant's  petition, 
and  by  cross-bill  souglit  a  divorce  in  her  own  behalf  on  the  ground  of 
cruelty  and  outrages  on  the  part  of  appellant  towards  her;  alleging 
that  said  charge  of  adultery  was  false  and  slanderous  and  that  she  was 
a  virtuous  wife;  that  defendant  was  a  drunkard  and  addicted  to  eating 
morphine,  and  failed  to  provide  a  support  for  herself  and  her  child; 
that  appellant  was  an  unfit  person  to  have  the  custody  of  said  child, 
asking  that  the  same  be  awarded  to  her,  and  that  if  for  any  reason 
the  court  should  refuse  to  do  so,  that  said  child  be  awarded  to  her 
sister,  Mrs.  Bettie  Ix)ttier,  a  suitable  person  for  this  trust. 

Appellant  by  supplemental  petition  reiterated  his  charge  as  tp  appel- 
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lee's  unfitness  for  the  care  and  custody  of  said  child,  and  asked  that 
if  for  any  reason  her  custody  should  be  refused  him,  that  she  be 
awarded  to  his  sister,  Mrs.  Nannie  Clark,  who  it  is  alleged,  was  able, 
suitable  and  willing  to  keep  and  maintain  said  child. 

There  was  a  jury  trial  which  resulted  in  favor  of  appellee  for  divorce 
on  her  cross-bill,  and  awarding  her  custody  of  the  child,  from  which 
judgment  appellant  prosecutes  this  appeal. 

By  his  first  assignment  of  error  appellant  insists  that  the  court 
erred  in  submitting  to  the  jury  the  question  of  the  custody  of  said 
child,  contending  that  this  issue  was  for  the  court  and  not  for  the 
jury.  The  court  in  its  charge  submitted  for  the  determination  of 
the  jury,  not  only  the  issues  of  whether  plaintiff  or  defendant  was 
entitled  to  divorce,  but  likewise  the  question  of  who,  under  the  evi- 
dence, was  entitled  to  the  custody  of  their  said  child.  Appellant  con- 
tends that  under  Art.  2987,  Be  v.  Civ.  Stat.,  the  court  had  no  power 
to  submit  the  issue  of  the  custody  of  the  child  to  the  jury,  and  that 
this  matter  should  have  been  determined  alone  by  it.  Said  Article 
reads:  **That  the  courts  aforesaid  sfiall  have  power  in  all  cases  of 
separation  between  m«i  and  wife,  to  give  the  custody  and  education  of 
the  children  to  either  father  or  mother,  as  to  the  said  court  may  seem 
right  and  proper,  having  regard  to  the  prudence  and  ability  of  the  parents 
and  the  age  and  sex  of  the  child  or  children,  to  be  determined  and 
decided  on  the  petition  of  either  party,  etc.^^ 

Appellee  by  her  counter-proposition  insists  that  the  right  of  trial 
by  jury  remains  inviolate ;  and  that  in  the  trial  of  all  cases  in  the  Dis- 
trict Courts  the  plaintiff  or  the  defendant  shall,  upon  proper  applica- 
tion, have  the  right  to  trial  by  jury,  and  that  this  right  extends  to 
every  issue  in  the  case  involving  the  determination  of  a  question  of 
fact,  and  that  the  Legislature  could  not,  if  it  would,  abridge  this 
right.  Citing  in  support  of  her  contention  Bill  of  Rights,  art.  1, 
sec.  15,  which  reads  as  follows:  "The  right  of  trial  by  jury  shall 
remain  inviolate.  The  IjCgislature  shall  pass  such  laws  as  may  be  needed 
to  regulate  the  same  and  to  maintain  its  purity  and  efficiency/'  Also 
citing  Art.  5,  sec.  10  of  the  Constitution,  which  reads  as  follows:  "In 
the  trial  of  all  cases  in  the  District  Courts,  the  plaintiff  or  defendant 
shall,  upon  application  made  in  open  court,  have  the  right  of  trial  by 
jury,  etc.'* 

We  have  been  cited  to  no  Texas  case  where  the  exact  question  here 
presented  has  been  determined.  Under  the  sections  of  our  Constitution 
quoted,  and  Art.  2979,  which  declares  among  other  things,  "that  a  decree 
of  the  court  shall  be  rendered  upon  full  and  satisfactory  evidence,, 
independent  of  the  confession  or  admission  of  either  party,  and  upon 
the  verdict  of  a  jnry,  if  a  jury  shall  have  been  demanded  by  either 
party,  and  if  not,  upon  the  judgment  of  the  court  affirming  the  material 
facts  alleged  in  the  petition,"  we  think  it  well  settled  that  there  can 
be  no  question  but  what  the  parties  are  entitled  to  a  jury  trial  on  the 
issues  of  fact  set  forth  in  their  pleadings  as  entitling  them  to  a  divorce, 
and  this  does  not  seem  to  be  controverted  by  appellant,  but  he  insists  that 
as  to  the  issue  of  the  custody  of  the  child  the  same  can  not,  under  the 
law  te  sulmittea  to  the  jury,  hut  is  for  the  determination  of  the  court 
alone.  The  statute  itself  does  not  seem  to  expressly  forbid  the  submission 
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of  the  issue  as  to  the  custody  of  children  in  such  cases  to  a  jury,  and 
the  word  "court"  as  therein  used  (Art.  2987,  B.  S.)  could,  we  are 
inclined  to  believe,  be  held  to  include  a  trial  by  jury.  However,  we 
do  not  think  it  is  necessary  to  so  determine  in  this  case,  since  the 
judgment  of  the  court  may  and  will  be  sustained  upon  other  grounds. 

We  see  no  impropriety,  if  the  court  desires  the  assistance  of  a  jury 
in  aiding  him  in  the  determination  of  any  matter  of  fact  in  issue,  in 
submitting  the  same  for  the  finding  of  a  jury.  This  certainly  can  be 
done  in  the  form  of  special  issues.  In  Bush  v.  Bush,  103  S.  W.,  217, 
in  a  suit  for  divorce  and  custody  of  a  child,  the  case  was  submitted  to 
a  jury  on  special  issues,  and  upon  their  answers,  judgment  was  rendered 
decreeing  appellee  a  divorce  and  awarding  her  the  custody  of  the  child, 
the  jury  finding  that  appellee  was  a  proper  and  capable  person  to 
have  the  custody  of  the  child,  and  that  it  would  be  to  the  best  interests 
of  the  child  that  its  custody  be  awarded  to  her.  So  in  the  case  at 
bar,  the  verdict  of  the  jury  was  not  conclusive  upon  the  court,  even 
as  to  their  finding  relative  to  the  issue  of  divorce,  and  certainly  not 
as  to  their  finding  upon  the  custody  of  the  child ;  but  the  court  has  seen 
proper,  after  the  submission  of  the  issue  and  th^  finding  of  the  jury,  to 
adopt  their  finding  and  render  judgment  thereon,  which,  in  our  opinion, 
is  equivalent  to  its  ovm  finding  upon  this  question. 

But  in  this  case,  aside  from  the  question  as  to  whether  there  was 
any  error  in  submitting  the  issue  as  to  who  was  entitled  to  the  custody 
of  the  child  to  the  jury,  we  do  not  believe  that  appellant  is  in  condition 
to  complain  thereof,  because  it  appears  from  the  record  that  no  objection 
was  made  to  the  submission  of  this  issue  to  the  jury  until  after  verdict 
and  in  a  motion  for  new  trial ;  therefore,  he  has  waived  whatever  right, 
if  any,  he  may  have  had  in  this  particular.  In  Vol,  24,  Ency.  Law 
&  Proc,  174,  usually  cited  as  "Cyc,"  it  is  said:  "In  a  case  not  of 
right  triable  by  a  jury,  a  party  can  not  complain  that  the  case  was  so 
tried  if  he  did  not  object  to  that  mode  of  trial,  or  if  he  failed  to  object 
until  after  a  jury  was  sworn  and  empaneled  to  try  the  case;  and  even 
when  the  party  has  an  absolute  right  to  have  certain  issues  tried  by 
the  court,  the  right  may  be  waived,  and  is  waived,  by  proceeding  to 
trial  before  the  jury  without  any  protest  or  objection.  So,  also,  where 
only  a  part  of  the  issues  are  triable  by  the  court,  it  is  not  error  to 
overrule  an  objection  to  a  jury  trial  which  is  made  to  the  entire  case." 
This  text  is  supported  by  numerous  authorities. 

We  therefore  hold,  under  the  circumstances  shown  by  the  record, 
that  no  error  was  committed  in  the  submission  of  said  issue  relative 
to  the  custody  of  the  child  to  the  jury;  but  even  if  there  was,  the 
same  has  been  waived  by  appellant,  and  we  therefore  overrule  this 
assignment. 

By  the  second  assignment  it  is  insisted  that  the  court  erred  in  not 
submitting  to  the  jury  the  issue  as  to  whether  Mrs.  Lottier  or  Mrs. 
Clark  was  entitled  to  the  custody  of  said  child.  The  court  in  appro- 
priate instructions  submitted  to  the  jury  the  question  of  the  fitness  of 
both  the  appellant  and  appellee  to  have  the  custody  of  the  child.  Appel- 
lant reserved  no  exception  to  the  charge  in  this  respect,  and  the  charge 
substantially  told  the  jury  that,  in  the  event  they  should  find  that 
either  plaintiff  or  defendant  was  entitled  to  a  divorce,  but  should  fur- 
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ther  find  from  the  evidence  that  neither  the  plaintiff  nor  the  defendant, 
for  the  good  of  said  child,  was  a  suitahle  and  proper  person  to  have  its 
custody,  then  they  would  so  state  in  their  verdict.  We  think  the  find- 
ing in  favor  of  appellee  on  this  issue  was  in  full  response  to  the  charge 
of  the  court,  and  such  finding  negatived  the  right  of  either  Mrs. 
Lottier  or  Mrs.  Clark  to  the  custody  of  the  child,  and,  therefore,  was 
a  sufScient  finding  as  to  this  issue. 

Appellant  abandoned  his  third  and  fourth  assignments  of  error. 

By  his  fifth  assignment  appellant  assails  the  verdict  of  the  jury 
and  judgment  of  the  court,  and  insists  that  the  court  erred  in  refusing 
to  grant  him  a  new  trial  on  the  ground  that  the  evidence  was  insuffi- 
cient to  warrant  the  judgment  for  divorce  and  the  award  of  the  custody 
of  the  child  to  appellee.  It  is  true  that  there  was  a  conflict  of  evi- 
dence in  this  case  as  to  both  issues,  but  we  think  there  was  sufficient 
evidence  to  sustain  the  judgment.  Appellant  in  his  brief  admitted 
"that  the  evidence  showed  that  during  the  time  his  wife  lived  with  him, 
he  was  addicted  to  the  use  of  morphine  and  whiskey  to  such  an  extent 
as  to  render  him  abusive  and  dangerous,  and  that  he  assaulted  and 
choked  her  at  one  time,  and  failed  to  support  her  and  their  child,  and 
that  she  was  forced,  by  reason  of  these  things,  to  leave  him.^'  The 
proof  showed  that  appellant  was  shiftless,  possessed  of  no  property, 
and  that  he  had  contributed  nothing  towards  the  support  of  the  child 
or  its  mother  since  the  date  of  their  separation,  and  that  he  had  not 
even  attempted  to  see  it  until  suit  was  brought, — ^that  the  child  did 
not  know  him,  etc.  But  it  appeared  that  appellee,  its  mother,  had 
tenderly  cared  for  it,  nursed  it  in  sickness  and  health,  and  was  able 
and  willing  to  care  for  and  maintain  it,  and  that  the  child  cherished 
great  affection  for  its  mother.  Under  these  circumstances,  while  it  is 
true  there  was  a  conflict  in  the  evidence,  the  jury  has  found  in  favor 
of  the  mother,  and  the  learned  judge  who  presided  at  the  trial  and 
who  was  in  better  position  to  pass  upon  this  question  than  this  court 
can  be,  has  seen  fit  to  sanction  the  verdict  of  the  jury,  we  do  not 
feel  justified  in  disturbing  same,  and  therefore  overrule  this  assign- 
ment. 

Finding  no  error  in  the  proceedings  of  the  trial  court,  the  judgment 
is  in  all  things  affirmed. 

Affirmed. 


Qalveston,  Habbisburg  &  San  Antonio  Bailway  Company  y. 

W.  Keesey. 

Decided  April  29,  1906. 

Carrier  of  Freight— Beliyery  to— Proof. 

In  an  action  against  a  railroad  company  for  the  value  of  freight  alleged 
to  have  been  delivered  to  a  connecting  carrier,  but  which  the  defendant  car- 
rier failed  to  deliver  to  plaintiff,  evidence  considered,  and  held  insufficient  to 
show  delivery  to  the  first  carrier,  and  hence  insufficient  to  support  a  verdict 
against  the  defendant.  Proof  of  the  delivery  of  the  goods  to  the  initial  carrier 
was  indispensable,  and  the  burden  of  showing  this  was  upon  the  plaintiff. 
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Appeal  from  tlie  County  Court  of  Presidio  County.  Tried  below 
before  the  Hon.  H.  H.  Kilpatriek. 

Baler,  Bolts,  Parker  &  Garwood  and  Beall  &  Kemp,  for  appellant.— 
The  plaintiff  must  show  delivery  to  the  carrier,  and  subsequent  loss 
or  damage.  Missouri  Pae.  Ry.  Co.  v.  Breeding,  16  S.  W.  R.,  185; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Roberts,  85  S.  W.,  479. 

J.  A.  Qillette,  for  appellee. 

JAMES,  Chief  Justice. — The  case  was  tried  in  the  County  Connty 
on  appeal  from  the  Justice's  Court.  The  cause  of  action  consists  of  a 
claim  for  the  value  of  eighteen  suits  of  clothing,  as  missing  from 
the  contents  of  a  box  shipped  from  Louisville,  Ky.,  to  W.  Keesey,  Ft. 
Davis,  Texas.  The  court  rendered  judgment  against  defendant  for 
the  value  of  the  eighteen  suits  with  interest. 

We  overrule  all  of  appellant's  assignments  of  error  except  those  which 
complain  of  the  lack  of  evidencfe  to  show  that  the  eighteen  suits  were 
in  the  box  when  the  same  was  delivered  to  the  initial  carrier  in  Louis- 
ville. It  is  elementary  that  delivery  of  the  goods  to  the  initial  carrier 
is  indispensable,  and  that  the  burden  of  showing  this  is  upon  the 
plaintiff. 

The  proof  shows  that  the  box  was  received  by  the  carrier  at  Louis- 
ville, and  the  bill  of  lading  shows  only  the  box,  weighing  150  lbs.  It 
said  nothing  about  its  contents.  Plaintiff's  case  depends,  in  this  par- 
ticular, on  two  aflSdavits  which  by  t^onsent  were  used  as  evidence,  as 
follows : 

First.  "This  day  appeared  before  me,  J.  M.  Alford,  notary  public 
in  and  for  the  aforesaid  county  and  State,  R.  T.  Deespdin,  who,  being 
duly  sworn,  states  that  he  is  stock  man  for  the  Bray  Clothing  Co.,  and 
that  in  the  regular  discharge  of  his  duties  he  got  up  and  checked  ofiE 
a  certain  lot  of  goods  shipped  to  W.  Keesey,  Ft.  Davis,  Texas,  on 
the  12th  day  of  June,  1905,  and  he  further  states  that  all  items,  as 
called  for  in  duplicate  bill  herewith,  were  in  the  lot  when  it  left  his 
department  for  the  shipping  room.*' 

Second.  "On  the  same  day  and  date  above  mentioned  (July  31, 
1905),  came  Wilson  G.  Andrews,  who,  being  duly  sworn,  states  that 
he  is  shipping  clerk  for  the  Bray  Clothing  Co.,  and  that  on  the  17th 
day  of  June,  1905,  he  received  the  above  lot  of  goods  from  R.  T. 
Deespain,  and  after  rechecking  the  same,  billed  and  shipped,  and  he 
further  states  that  all  items  as  called  for  in  duplicate  bill  and  bill  of 
lading  were  in  the  same  when  it  left  the  house,  and  in  good  order." 

These  affidavits  refer  for  identification  of  the  goods  to  a  "dupli- 
cate bill  herewith,"  but  no  such  bill  is  attached  to  the  affidavits,  or 
appears  in  connection  with  them,  consequently  it  can  not  be  said  that 
these  affidavits  are  testimony  that  there  were  eighteen  suits  of  clothing 
in  the  lot.  The  bill  of  lading  referred  to  (which  was  apparently  the 
bill  of  lading  issued  by  the  carrier)  in  the  latter  aflBdavit  did  not  itemize 
the  contents  of  the  box,  but  designated  only  "one  case  of  clothing." 
It  is,  therefore,  apparent  that  it  has  not  been  proved  that  the  articles 
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claimed  to  be  missing  were  in  the  case  when  the  same  was  delivered  to 
the  initial  carrier. 

And  even  if  the  a£5davits  had  been  sufScient  in  the  matter  referred 
to^  it  seems  to  us  that  there  would  be  a  further  lack  of  proof  in  that 
the  latter  affidavit  would  simply  have  shown  the  contents  of  the  case 
when  it  left  the  house  of  the  shipper.  This  would  not  have  show^n 
a  delivery  to  the  carrier  unless  it  was  delivered  to  an  agent  of  the 
carrier  when  it  left  the  house.  This  could  hardly  be  left  to  presump- 
tion. 

Reversed  and  remanded. 


YiDAL  Garcia  v.  John  D.  Cleary. 

Decided  April  29,   1908. 

L-nAppeal — Statement  of  Facts — ^Aot  Construed.  ' 

Under  the  requirements  of  the  Act  of  1907  (Gen.  Laws  1907,  page  609  at 
seq.)  a  statement  of  facts  should  not  be  copied  into  the  record  on  appeal,  but 
the  original  should  be  sent  up.  This  provision  is  mandatory,  and  applies  to 
every  statement  of  facts,  whether  made  by  the  parties  or  by  the  official  stenog- 
rapher, or  by  the  court  in  case  of  disagreement. 

8. — ^Trial  without  Jury — ^Admission  of  Improper  Eyldenoe— Harmless,  when. 

When  a  case  is  tried  by  a  court  without  a  jury,  the  admission  of  incom- 
petent testimony  will  not  require  a  reversal  of  the  judgment  when  there  is  suffi- 
cient evidence  to  sustain  the  judgment,  regardless  of  the  improper  evidence. 

S. — Contested  Election — ^Appointment  of  Supervisors. 

The  law  concerning  the  time  within  which  application  must  be  made  for 
the  appointment  of  supervisors  of  an  election  is  not  merely  directory. 

4. — Same — ^ETidenee. 

In  an  action  contesting  an  election,  evidence  considered,  and  held  insufficient 
to  justify  the  oourt  in  setting  aside  the  election  or  ousting  the  contestee  from 
oiBoe. 

Appeal  from  the  District  Court  of  Duval  County.  Tried  below  before 
Hon.  W.  B.  Hopkins. 

J.  C.  Scott  and  John  L  Kleiber,  for  appellant 

No  brief  for  appellee. 

FLY,  Associate  Justice. — ^Appellant  instituted  suit  in  the  District 
Court  of  Duval  County,  seeking  to  have  an  election  held  for  county 
tax  assessor  declared  void  and  a  new  election  ordered,  or  to  oust  appel- 
lee from  the  office  and  that  appellant  recover  the  same  and  have  judg- 
ment for  the  fees  and  emoluments  of  the  office.  The  cause  was  tried 
by  the  District  Judge  and  judgment  rendered  in  favor  of  appellee  as 
follows : 

"This  cause  coming  on  to  be  heard  in  its  regular  order  on  the  docket 
of  the  District  Court  of  Duval  County,  came  the  contestant,  Vidal 
Garcia,  in  person  and  by  his  attorneys,  and  also  came  the  contestee, 
Vol.  L.  Civil— 30. 


466  Texas  Civil  Appeals  Repobts,  Vol.  50.  [AprH, 

John  D.  Cleary,  in  person  and  by  attorney,  and  both  parties  announced 
ready  for  trial ;  and  the  court  having  heard  and  considered  the  plead- 
ings and  the  evidence  submitted  thereunder  and  the  argument  of  counsel, 
thereon,  finds  as  follows: 

"1.  That  of  the  327  ballots  cast  in  precinct  No.  1  of  Duval  County, 
at  the  general  election  in  1906,  there  were  111  unnumbered  ballots, 
which  were  included  in  the  count  of  the  officers  of  said  precinct;  and 
that  96  of  said  unnumbered  ballots  were  for  the  contestee  and  9  for 
the  contestant. 

"2.  That  of  said  327  ballots  in  said  precinct  No.  1,  as  cast  at 
said  election,  there  were  4  duplicated  numbered  ballots,  of  which  3 
were  for  the  contestee  and  1  for  contestant. 

^'3.  That  after  eliminating  the  111  unnumbered  ballots  and  the 
4  ballots  with  duplicate  number,  the  facts  show  that  contestee  received 
in  said  precinct  No.  1,  at  said  election,  112  legal  and  uncontested 
ballots,  and  that  contestant  received  28  legal  and  uncontested  ballots. 

*"3i/l>.  That  of  65  ballots  claimed  by  both  contestant  and  contestee, 
as  having  been  cast  for  them,  respectively,  contestant  received  34  and 
contestee  31,  which  said  ballots  are  not  considered  by  the  court  in 
reaching  its  final  estimate. 

"4.  That  the  election  and  the  returns  thereof  as  held  and  returned 
from  the  other  precincts  in  Duval  County  were  in  all  respects  legal, 
and  that  the  contestant  and  contestee  received  and  are  entitled  to  have 
counted  for  them,  respectively,  the  vote  from  each  of  said  precincts, 
as  stated  in  the  pleadings  upon  which  this  cause  was  tried. 

"5.  That  there  was  no  fraud  committed  in  the  conduct  or  manage- 
ment of  said  election,  nor  were  there  any  irregularities  therein,  such 
as  would  justify  this  court  in  declaring  said  election  void. 

"6.  That  it  is  possible  from  the  returns  of  said  election,  and  from 
the  evidence  submitted  and  within  reach  of  the  court,  to  ascertain  the 
true  result  of  said  election,  as  between  the  contestant  and  the  contestee, 
and  that  the  true  result  thereof  as  above  shown  is  in  favor  of  the  con- 
testee. 

"7.  That  as  a  matter  of  law  this  court  has  no  authority  to  consider 
or  estimate  the  115  ballots  mentioned  in  paragraphs  1  and  2  of  this 
judgment,  wherefore  it  is  ordered,  adjudged  and  decreed  that  the  con- 
testee, John  D.  Cleary,  go  hence  without  day,  and  that  he  recover 
of  and  from  the  contestant,  Vidal  Garcia,  all  costs  in  this  behalf 
incurred,  for  which  let  execution  issue;  to  all  of  which  judgment 
and  decree  contestant  then  and  there,  in  open  court,  by  his  counsel, 
excepted,  and  on  account  of  the  fact  of  its  being  too  late  to  file  a 
motion  for  a  new  trial  at  this  term,  he  files  no  motion,  and  in  open 
court  gives  notice  of  appeal  to  the  Court  of  Civil  Appeals  in  and  for 
the  Fourth  Supreme  Judicial  District,  at  San  Antonio,  Texas;  and 
time  therefor  having  been  requested  by  contestant  he  is  now  by  the 
court  granted  20  days  after  the  adjournment  of  this  court  to  prepare  and 
file  bills  of  exception  and  a  statement  of  facts  in  this  cause." 

A  motion  has  been  filed  in  this  case  to  strike  out  the  statement 
of  facts  because  the  original  was  not  sent  up  but  merely  copied  into 
the  record.  Under  the  Act  of  the  Legislature  of  1907  (p.  509,  ei 
seq.),  it  is  provided  that  the  court  stenographer  shall  make  up  dupli- 
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cate  statements  of  fact^  when  requested  by  the  party  appealing  or  his 
attorney  of  record^  in  narrative  form  and  that  it  shall  not  be  neces- 
sary to  copy  the  statement  of  facts  in  the  transcript,  but  the  original 
shall  be  sent  up.  It  might  be  contended  with  some  force  that  under 
section  5  of  the  Act  it  was  intended  to  leave  it  optional  with  the 
appellant  as  to  copying  the  statement  of  facts  in  the  transcript,  but 
in  section  15,  which  permits  parties  to  prepare  statements  of  facts 
independent  of  the  official  stenographer,  it  is  stated  in  no  uncertain 
terms  that  ^^no  statement  of  facts  shall  be  incorporated  in  the  transcript 
on  appeal,  but  the  original  shall  be  sent  up  therewith."  That  provi- 
sion is  mandatory  and  is  broad  enough  to  cover  every  statement  of 
facts  whether  made  up  by  the  parties,  or  by  the  official  stenographer, 
or,  in  case  of  disagreement,  by  the  court.  No  statement  should  be 
incorporated  in  the  transcript,  and  the  original  must  be  sent  up  with 
the  transcript. 

We  have  deemed  it  proper  to  construe  the  Act  in  question,  for,  in 
spite  of  the  fact  that  the  Legislature  seems,  from  the  last  section  of 
the  Act,  to  have  labored  under  the  impression  that  it  was  leading  the 
people  "in  paths  they  have  not  known"  and  making  "crooked  things 
straight,"  the  confusion  seems  worse  confounded,  and  some  transcripts 
are  coming  up  with  the  statements  of  facts  separate  and  others  with 
them  incorporated  therein,  and  in  whatever  way  they  come,  motions  to 
dismiss  almost  surely  follow.  In  view  of  this  confusion,  while  sustain- 
ing the  motion  to  strike  out,,  made  in  this  case,  we  have  permitted 
the  filing  of  the  original  statement  of  facts,  which  under  a  strict  con- 
struction of  the  statute  should  accompany  the  transcript  on  appeal. 

There  w^as  evidence  tending  to  show  that  appellee  received  a  clear 
majority  of  the  legal  ballots  cast  at  the  election  of  November  6,  1906, 
for  the  office  of  tax  assessor,  and  that  he  was  entitled  to  hold  the 
same.  It  developed  during  the  trial  of  the  cause  that  111  ballots  cast 
in  precinct  number  one  had  not  been  numbered  by  the  presiding  officers 
of  the  election,  but  he  had  only  written  his  name  on  the  back  of  each 
one  of  the  ballots  and  had  written  thereon  "voted."  When  the  ballots 
were  offered  the  court  stated  that  he  would  admit  them  and  afterwards 
determine  whether  they  should  be  counted  or  not,  and  in  his  qualifi- 
cation of  the  bill  of  exceptions  taken  to  his  action  in  admitting  the 
ballots  the  court  states  that  the  ballots  were  excluded  from  the  count 
of  the  total  ballot,  as  fully  appears  in  the  judgment  of  the  court. 
When  a  case  is  tried  by  a  court  without  a  jury,  the  admission  of 
illegal  or  incompetent  testimony  will  not  require  a  reversal  of  the 
judgment  when  there  is  sufficient  evidence  to  sustain  the  judgment 
regardless  of  the  improper  testimony.  Melton  v.  Cobb,  21  Texas,  539 ; 
Smith  V.  Hughes,  23  Texas,  248;  Beaty  v.  Whitaker,  23  Texas,  526; 
Clayton  v.  McKinnon,  54  Texas,  206;  Schleicher  v.  Markward,  61 
Texas,  99;  Beham  v.  Ohio,  75  Texas,  90;  Andrews  v.  Key,  77  Texas, 
35;  Barth  v.  Green,  78  Texas,  678;  Moore  v.  Kennedy,  81  Texas,  144. 
The  following  language  used  in  the  cited  case  of  Barth  v.  Green 
is  peculiarly  appropriate:  "There  was  error  in  admitting  the  declara- 
tions of  Quinn  made  out  of  the  presence  of  the  plaintiff,  but  as  the 
court  excluded  such  declarations  from  his  consideration  in  forming  his 
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judgment  upon  the  merits,  the  mere  introduction  of  the  evidence  did 
not  constitute  reversible  error.'* 

There  is  no  merit  in  the  second  assignment  of  error.  The  facts 
sustained  the  judgment  of  the  court.  Ko  application  was  made  for 
the  appointment  of  supervisors  "not  less  than  five  days  before  the 
general  election'*  by  the  chairman  of  the  political  party  to  which  appel- 
lant belonged,  as  required  and  permitted  by  section  59  page  183,  Sayles' 
Civ.  Stats.  1906.  The  County  Judge  testified  that  he  refused  to  ap- 
point tlie  supervisors  because  application  for  their  appointment  was 
not  made  within  the  time  prescribed  by  law.  We  do  not  deem  the 
law  merely  directory  as  to  the  time  for  application  for  the  appoint- 
ment of  supervisors. 

There  was  testimony  tending  to  show  that  the  111  ballots  were  not 
numbered  through  the  ignorance  of  the  judge  of  the  election  who  re- 
ceived them.  The  burden  rest^d  upon  appellant  to  show  that  the 
election  was  null  and  void,  or  that  he  had  received  a  majority  of  the 
ballots  legally  cast.  While  he  showed  some  irregularities  and  proved 
some  suspicious  circumstances,  we  do  not  think  they  were  suflBcient  to 
justify  a  court  in  setting  aside  an  election  or  the  award  of  the  Com- 
missioners' Court  and  ousting  a  citizen  from  oflSce,  and  therefore  the 
judgment  of  the  District  Court  is  affirmed. 

Affirmed, 


W.  A.  Turner  et  al.  v.  National.  Cotton  Oil  Company. 

Decided  April  2,  1908. 

1. — ^Foreign  Corporation — ^Permit  to  do  Bntlaess — ^Evidenee. 

A  foreign  corporation  must  show  that  it  has  complied  with  the  law  en- 
titling it  to  do  business  in  Texas  in  order  to  maintain  suit  on  a  contract  made 
in  carrying  on  such  business;  and  the  receipt  of  the  Secretary  of  State  for 
its  license  tax  is  not  evidence  of  such  compliance. 

2. — Same — Judsrm€n.t  Canoelling  Permit. 

The  record  of  a  judgment  cancelling  the  permit  of  a  foreign  corporation 
and  enjoining  it  from  doing  business  in  Texas  was  admissible  under  the 
general  denial  to  show  its  lack  of  authority  to  enter  into  or  sue  on  a  contract 
made  after  such  judgment  was  rendered. 

8. — Sureties. 

The  undertaking  of  a  surety  is  to  be  strictly  construed,  and  his  liabUitj 
will  not  be  extended  beyond  the  words  of  his  agreement. 


4. — Same — ^Bond  to  Aceount  for  Money  AdTaneed. 

Sureties  on  the  bond  of  a  principal  to  account  for  moneys  advanced  to  him 
by  his  employer  in  the  latter's  business  are  liable  only  for  default  with  refer- 
ence to  such  accounting,  and  not  for  his  failure  to  comply  with  other  under- 
takings  in  his  contract  with  his  employer,  such  as  to  care  for  cotton  seed 
purchased  and  pay  for  all  loss  of  weight  thereon  beyond  two  percent. 

Appeal  from  the  County  Court  of  Harris  County.     Tried  below 
before  Hon.  A.  E.  Ammerman. 

Andrews,  Ball  &  Streetman,  for  appellants. — The  filing  of  its  articles 
of  incorporation  with  the  Secretary  of  State  of  this  State  is  a  condition 
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precedent  to  the  maintenance  of  suit  in  any  of  the  courts  of  this 
State  upon  any  contract  or  right  of  action  accruing  to  a  foreign  cor- 
poration, and,  being  a  condition  precedent,  must  be  both  alleged  and 
proved,  to  entitle  such  corporation  to  judgment  in  any  such  suit.  Rev. 
Stats.,  arts.  745,  746;  Taber  v.  Interstate  B.  &  L.  Assn.,  91  Texas,  93. 

The  franchise  tax  receipt  issued  by  the  Secretary  of  State  to  the 
National  Cotton  Oil  Company  was  neither  sufficient  Aor  any  evidence 
of  the  fact  that  such  corporation  had  filed  its  articles  of  incorporation 
with  the  Secretary  of  State.  Rev.  Stats.,  art.  749 ;  St.  Louis  Expanded 
Metal  Fireproofing  Co.  v.  Beilharz,  88  S.  W.,  512;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Thompson,  11  Texas  Civ.  App.;  658;  9  Ency.,  Evidence, 
706;  Cary-Lombard  Lumber  Company  v.  Thomas,  22  S.  W.,  743. 

The  appellee  having  alleged  itself  to  be  a  foreign  corporation,  doing 
business  in  this  State  under  a  permit  to  do  so,  and  having  failed  to 
make  proof  of  such  allegation,  was  not  entitled  to  recover.  Lea  v. 
Union  Cent.  Life  Ins.  Co.,  17  Texas  Civ.  App.,  451;  Chapman  v. 
Hallwood  Cash  Register  Co.,  32  Texas  Civ.  App.,  76. 

If  there  was  any  presumption  from  the  franchise  tax  receipt  intro- 
duced in  evidence  that  the  plaintiff  had  a  permit  to  do  business  in 
Texas,  such  presumption  was  beyond  peradventure  overcome  by  the 
judgments  of  the  District  Court  of  Travis  County,  the  Court  of  Civil 
Appeals  and  the  Supreme  Court,  offered  in  evidence  by  the  defendants, 
revoking  and  forfeiting  the  permit  issued  to  pJaintiflE. 

Where  the  sole  condition  of  a  bond  sued  upon  is  that  the  principal 
therein  shall  well  and  truly  account  for  and  repay  to  the  obligee  such 
sums  of  money  as  the  obligee  might  from  time  to  time  advance  to  the 
principal,  or  which  the  principal  might  have  in  his  possession  belong- 
ing to  the  obligee,  the  liability  of  the  sureties  on  such  bond  can  not 
be  extended  by  implication  or  intendment  to  cover  an  amount  alleged 
to  be  due  from  the  principal  to  the  obligee,  not  out  of  moneys  advanced 
to  the  principal,  or  which  the  principal  has  in  his  possession  belonging 
to  the  obligee,  but  by  the  terms  of  a  separate  contract  between  such 
principal  and  obligee,  such  contract  not  being  referred  to  in  the  bond, 
and  there  being  no  evidence  to  show  that  the  sureties  on  said  bond  had 
any  notice  of  said  contract.  Wood  &  Lea  v.  Hollander,  84  Texas,  394 ; 
Coe  V.  Nash,.  91  Texas,  121;  Pingrey  on  Suretyship  and  Guaranty, 
sees.  66,  67;  Brant  on  Suretyship  and  Guaranty,  sec.  106;  Burlington 
Ins.  Co.  V.  Johnson,  12  N.  E.,  205;  John  Hancock  Mut.  Life  Ins. 
Co.  V.  Loewenberg,  23  N.  E.,  978. 

BaJcer,  Bolts,  Parker  &  Garwood,  for  appellee. — Even  if  the  fran- 
chise tax  was  inadmissible  under  the  rules  of  the  law,  which  is  not 
admitted,  still  it  was  the  right  of  appellants  to  waive  the  question  of 
admissibility,  and  the  instrument  having  been  received  in  evidence 
without  objection  to  its  admissibility,  it  was  the  right  and  the  duty  of 
the  jury  to  consider  it  as  evidence  of  any  fact  which  it  might  tend 
to  establish,  in  precisely  the  same  manner  as  if  it  had  been  legally 
admissible.  9  Enc.  of  Evidence,  111,  and  authorities  there  cited; 
1  Elliott  on  Evidence,  sec.  27;  Hunt  v.  Siemers,  22  Texas  Civ.  App., 
94;  Patrick  v.  Badger,  41  S.  W.,  538;  Stooksbury  v.  Swan,  85  Texas, 
563,  569;  Farber  v.  Railway  Co.,  139  Mo.,  272,  284;  Thomas  v.  Ellis, 
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25  Ga.,  137;  Jones  v.  Railroad  Co.,  65  Ga.,  122;  People  v.  Smith, 
63  Pac,  803. 

The  law  presumes  that  a  public  oflBcer  in  performing  the  functiona 
of  his  oflBce,  acts  rightly  and  as  his  duty  and  the  law  require.  Hence, 
the  issuance  of  the  franchise  tax  receipt  to  appellee  in  this  case  raises 
the  presumption  that  appellee  had  a  permit  to  do  business  in  this  State, 
and  the  court  oan  not  hold,  as  a  matter  of  law,  that  the  receipt  which 
was  admitted  without  objection  is  entirely  without  probative  force  to 
establish  appellee's  right  to  do  business  in  this  State.  Rev.  Stats.,  arts. 
745,  52431,  6243J;  Acts  of  the  Twenty-fifth  Legislature  (1897),  chap. 
120,  page  168;  22  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  1207;  Howard 
V.  Perry,  7  Texas,  267;  Olcott  v.  Gabert,  86  Texas,  121;  Ysleta  ?. 
Lowenstein,  25  S.  W.,  444. 

There  was  no  pleading  alleging  that  appellee's  permit  to  do  business 
in  this  State  had  been  forfeited  by  judicial  proceeding;  and  all  of 
said  judgments  and  orders  antedated  the  franchise  tax  receipt  which 
appellee  had  offered  in  evidence,  and  which  had  been  admitted  without 
objection,  as  proof  of  its  authority  to  do  business  in  this  State.  5  Enc. 
of  Pleading  and  Practice,  91;  Merker  v.  German,  etc..  Society,  16 
Ind.,  181 ;  Stiles  v.  Laurel  Fork  Oil  Co.,  47  W.  Va.,  838 ;  Bev.  Stats., 
art.  748. 

The  bond  sued  on  contained  a  reference  to  the  employment  of  the 
appellant  Turner  by  the  appellee  and  was  conditioned  that  appellant 
Turner  should  well  and  truly  account  for  and  repay  to  appellee  such 
sums  of  money  as  it  should  from  time  to  time  advance  to  him.  The 
condition  of  the  bond,  therefore,  was  in  effect  that  Turner  should 
account  to  appellee  according  to  the  terms  of  his  employment  for  all 
sums  of  money  which  appellee  should  advance  to  him.  Under  the 
terms  of  his  employment.  Turner  was  obliged  to  deduct  from  the  sums 
which  he  claimed  to  have  paid  out  in  the  purchase  of  cotton  seed 
the  value  of  loss  in  weight  in  excess  of  two  percent.  In  other  words, 
the  bond  obligated  all  the  appellants  to  pay  to  the  appellee  all  of  the 
$8500  advanced  by  appellee  to  Turner  which  he  had  not  accounted 
for  or  repaid,  according  to  the  terms  of  his  employment.  5  Cyc,  753, 
754;  Hanks  v.  Horton,  5  Texas,  103;  Bichardson  v.  People,  85  111., 
495;  United  States  v.  Maurice,  26  Fed.  Gas.,  p.  1212,  No.  15,747. 

LEVY,  Associate  Justice. — By  its  petition  the  appellee  claimed 
that  it  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  New  Jersey,  and  that  it  was  doing  business  in  the  State  of 
Texas  under  a  permit  to  do  so.  It  was  engaged  in  the  purchase  of 
cotton  seed  in  Texas,  and  had  a  branch  office  at  Houston,  Texas,  with 
J.  L.  Hudgins  as  assistant  secretary.  It  employed  agents  throughout 
the  State  to  purchase  seed  for  it  with  funds  furnished  by  it.  On  August 
12,  1904,  by  a  written  contract  of  that  date,  J.  L.  Hudgins,  acting  for 
the  appellee,  employed  W.  A.  Turner  to  purchase  cotton  seed  for  the 
appellee  in  and  around  Madisonville,  Texas.  The  substance  of  the 
written  contract  was  that  W.  A.  Turner  agreed  to  buy  good,  sound, 
merchantable  cotton  seed  for  the  Oil  Company,  under  instructions  from 
the  latter  and  at  such  prices  only  as  named  from  time  to  time,  and 
to  render  faithful  and  efficient  services  to  the  best  of  his  ability,  and 
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to  keep  a  correct  and  true  account  of  all  cotton  seed  so  purchased  by 
him  and  the  price  paid  for  same  and  of  all  moneys  used  by  him  in 
the  purchase  and  handling  of  the  cotton  seed,  and  to  render  daily 
reports  of  purchases,  and  price  paid,  and  of  expenses  incurred  in  hand- 
ling the  seed.  The  company  agreed  to  pay  Turner  $75  per  month 
for  his  services,  and  to  pay  for  such  cotton  seed  as  might  be  bought 
and  for  the  reasonable  cost  of  loading  and  handling  the  seed,  and 
for  the  purpose  to  furnish  the  money.  In  the  terms  of  the  contract 
there  is  provided  that  Turner  agree  to  give  a  bond  *^for  the  sum  of 
one  thousand  dollars  for  the  faithful  and  satisfactory  accounting  for  all 
such  moneys  advanced,^'  and  there  was  this  clause:  "Fifth.  While 
the  party  of  the  first  part  agrees  to  pay  for  the  cotton  seed  purchased, 
the  party  of  the  second  part  agrees  to  take  proper  care  of  all  cotton 
seed  bought,  and  in  the  event  of  the  loss  in  weight  between  the  quantity 
of  cotton  seed  reported  as  purchased  and  the  cotton  seed  shipped  and 
delivered  to  the  said  party  of  the  first  part  exceeding  two  percent,  then 
the  party  of  the  second  part  agrees  to  pay  for  such  loss  of  cotton  seed 
in  excess  of  two  percent  at  the  average  cost  of  all  cotton  seed  pur- 
chased by  him."  On  October  4,  1904,  W.  A.  Turner  as  principal, 
and  the  others  as  sureties,  executed  the  following  bond : 

"State  of  Texas,       ) 
County  of  Harris.  ) 

'Whereas,  the  National  Cotton  Oil  Company  has  employed  W.  A. 
Turner  to  purchase  cotton  seed  for  it  at  Madisonville,  Texas,  and  said 
National  Cotton  Oil  Company,  from  time  to  time,  advances  to  said 
W.  A.  Turner  various  sums  of  money  for  the  purchase  of  cotton 
seed: 

"Now,  therefore,  to  secure  said  National  Cotton  Oil  Company  in 
said  advances  of  money  by  it  made,  and  to  be  made,  to  said  W.  A. 
Turner,  as  principal,  and  J.  W.  Dean,  J.  W.  Lindley,  and  R.  P. 
Turner,  Joe  H.  Shannon,  as  sureties,  do  acknowledge  ourselves  bound 
to  pay  to  said  National  Cotton  Oil  Company,  in  the  city  of  Houston,  in 
the  County  of  Harris,  and  State  of  Texas,  the  sum  of  one  thousand  and 
no/100  dollars,  conditioned  that  the  said  W.  A.  Turner  shall  well 
and  truly  account  for  and  repay  to  said  National  Cotton  Oil  Company 
such  sums  of  money  as  it  may  from  time  to  time  advance  to  said  W. 
A.  Turner,  or  which  the  said  W.  A.  Turner  may  have  in  his  possession 
belonging  to  the  said  National  Cotton  Oil  Company.*^ 

The  petition  alleged  that  at  the  expiration  of  the  contract  on  January 
12,  1905,  there  was  a  balance  of  $475.49  which  defendant  Turner  should 
have  paid  to  the  plaintiff  company,  and  sued  for  judgment  against 
the  principal  and  his  sureties  on  the  bond  for  the  amount.  The  appel- 
lants pleaded  a  general  denial.  The  case  was  tried  before  a  jury, 
and  upon  the  verdict  in  favor  of  appellee  a  judgment  was  entered. 
From  the  judgment  appellants  appeal  to  this  court. 

The  first,  second  and  third  assignments  of  error  rafte  in  different 
forms  substantially  the  same  question,  and  are  considered  in  that  view. 
It  is  complained  in  these  assignments  that  the  court  committed  error 
in  overruling  a  motion  for  new  trial  and  in  refusing  to  give  a  per- 
emptory instruction  to  the  jury,  because  there  was  no  evidence  in  the 
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case  that  appellee,  a  foreign  corporation,  had  filed  its  articlee  of  incor- 
poration with  the  Secretary  of  State  as  provided  by  law,  or  that  it 
had  procured  a  permit  to  do  business  in  Texas. 

During  the  trial  of  the  cause  the  appellee  introduced  in  evidence 
the  following: 

"Xo.  450L.  FBANCHISE  TAX  RECEIPT.  $190.00 

"The  Secretary  of  State  of  the  State  of  Texas  hereby  acknowledges 
to  have  received  from  National  Cotton  Oil  Co.,  West  New  York,  N.  J., 
the  sum  of  one  hundred  and  ninety  dollars,  said  sum  being  the  amount 
of  franchise  tax  due  the  State  of  Texas  for  year  ending  first  day 
of  May,  1905,  under  the  provisions  of  Section  1,  Articles  5243i  and 
5243J,  Chapter  120,  Laws  Regular  Session,  1897. 

^^In  testimony  whereof,  I  hereunto  sign  my  name  and  have  impressed 
hereon  the  Seal  of  State,  at  Austin,  this  the  20th  day  of  April, 
A.  D.,  1904. 

(Seal)       "J.  R.  Curl,  Secretary  of  State." 

There  is  no  other  evidence  but  this  receipt  in  the  record  having 
relation  to  the  questions  raised.  There  was  no  objection  raised  at  the 
time  to  the  introduction  of  this  receipt. 

Appellants  contend  that  this  franchise  tax  receipt  issued  by  the  Secre- 
tary of  State  to  the  National  Cotton  Oil  Company  was  neither  suffi- 
cient nor  any  evidence  of  the  fact  that  such  corporation  had  filed  its 
articles  of  incorporation  with  the  Secretary  of  State,  or  that  it  had 
procured  a  permit  to  do  business  in  Texas.  To  this  contention  appel- 
lee urges  that  the  instrument  being  received  in  evidence  without  ob- 
jection to  its  admissibility,  it  was  the  right  and  duty  of  the  jury  to 
consider  it  as  evidence  of  any  fact  which  it  might  tend  to  establish, 
and  that  the  issuance  of  the  franchise  tax  receipt  by  the  Secretary  of 
State  to  appellee  in  this  case,  and  in  evidence  without  objection  as 
to  admissibility,  raises  the  presumption  that  appellee  had  a  permit  to 
do  business  in  this  State. 

The  appellee  was  confessedly  a  foreign  corporation,  alleged  in  its 
petition  to  be  *^a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  Jersey.^'  It  was  further  alleged  that  at  the 
time  of  the  execution  of  the  contract  and  bond  sued  upon  it  "was  doing 
business  in  Texas,  under  a  permit  to  do  so."  It  is  required  by  statute 
that  a  corporation  created  under  the  laws  of  another  State,  desiring 
to  transact  business  in  Texas,  shall  file  with  the  Secretary  of  State 
a  certified  copy  of  its  articles  of  incorporation;  and  it  is  forbidden 
such  corporation  to  maintain  any  suit  or  action  in  any  of  the  courts 
of  this  State  on  any  contract,  unless  at  the  time  such  contract  was 
made  the  corporation  had  filed  its  articles  of  incorporation  in  the 
office  of  the  Secretary  of  State  for  the  purpose  of  procuring  its  per- 
mit. Arts.  745,  746,  Rev.  Stat.  Under  this  law  the  filing  of  its 
articles  of  incorporation  with  the  Secretary  of  State  is  a  condition  pre- 
cedent to  the  maintenance  of  suit  in  any  of  the  courts  of  this  State 
upon  any  contract  or  right  of  action  accruing  to  a  foreign  corpora- 
tion doing  business  within  the  State;  and  it  being  a  condition  prece- 
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dent,  the  fact  must  be  both  alleged  and  proved.  Taber  v.  Interstate 
Building  &  Loan  Association,  91  Texas,  93.  That  a  permit  to  do  busi- 
ness was  granted  by  the  Secretary  of  State  must  be  affirmatively  proved 
by  such  corporation.  The  reason  for  the  rule  in  this  regard  is  ex- 
pressed in  Cory-Lombard  Lumber  Co.  v.  Thomas,  22  S.  W.,  743,  where 
it  was  said : 

'In  order  to  entitle  the  complainant  to  any  relief  it  must  show 
affirmatively  that  it  had  complied  with  the  law.  Until  that  is  done  all 
its  transactions  are  illegal.  The  burden  of  proof  being  upon  it,  the 
court  can  presume  nothing  in  its  favor,  and  can  only  hold  such  of 
its  contracts  enforceable  as  it  shows  were  made  after  it  had  complied 
with  the  law  enabling  it  to  make  a  valid  contract  and  to  transact  busi- 
ness." 

Art.  749,  Rev.  Stat.,  provides  that  either  the  original  permit  or 
certified  copies  thereof  by  the  Secretary  of  State  shall  be  evidence  of 
the  compliance  on  the  part  of  any  corporation  with  the  terms  of  the 
Act.  This  is  designed  to  afford  an  easy  method  of  proving  the  filing 
of  the  articles  of  incorporation.  But  neither  in  this  Act  nor  in  the 
Act  providing  for  payment  by  foreign  corporations  authorized  to  do 
business  in  this  State,  of  a  franchise  tax,  is  it  provided  that  a  fran- 
chise tax  receipt  ehall  be  evidence  that  a  foreign  corporation  has  filed 
its  articles  of  incorporation  with  the  Secretary  of  State.  In  the  ab- 
sence of  such  provision,  we  fail  to  see  how  the  receipt  can  be  held 
evidence  of  that  fact.  A  receipt  itself  is  only  presumptive  evidence 
of  payment.  Ency.  Evidence,  Vol.  9,  p.  706.  It  is  not  positive  evi- 
dence of  payment.  No  other  presumption  can  be  drawn  from  a  mere 
receipt  than  of  the  facts  recited.  It  is  argued  by  appellants  that 
the  presumption  that  because  appellee  had  paid  a  franchise  tax  it  had 
filed  its  articles  of  incorporation  as  required  by  law,  would  not  have 
reason  to  obtain  under  rules  of  evidence,  any  more  than  would  tJie 
contention  that  a  tax  receipt  raises  the  presumption  of  title  to  the 
land  in  the  party  paying  the  tax.  The  effect  of  the  franchise  tax 
receipt  as  evidence  is  not  that  the  particular  fact  of  appellee's  com- 
plying with  the  laws  of  this  State  and  obtaining  a  permit  to  do  busi- 
ness is  established.  But  appellee  contends  that  it  is  entrusted  by  law 
to  the  Secretary  of  State  to  issue  to  a  foreign  corporation  a  permit 
to  do  business  in  Texas,  and  also  the  collection  of  taxes  from  a  for- 
eign corporation  authorized  to  do  business  in  this  State,  and  that  the 
law  presumes  that  a  public  officer  in  performing  the  functions  of  his 
office  acts  rightly  and  as  the  law  requires,  hence  the  issuance  of  the  fran- 
chise tax  receipt  to  appellee  in  this  case  raises  the  presumption  that 
appellee  had  a  permit  to  do  business  in  this  State.  It  is  true  that 
when  an  official  act  is  called  in  question  a  presumption  will  be  in- 
dulged in  favor  of  its  validity.  The  presumption  obtains  for  the  pur- 
pose of  establishing  the  validity  of  the  ofiicial  act,  and  for  the  purpose 
of  upholding  the  official  act.  In  this  instance  the  presumption  would 
be  indulged  in  favor  of  the  validity  of  the  act  of  the  Secretary  of  State 
in  issuing  a  franchise  tax  receipt  But  the  rule  contended  for  has  a 
limitation,  and  was  never  intended  to  supply  proof  of  independent 
and  material  facts.     The  rule  is  somewhat  more  clearly  stated   by 
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Mr.  Justice  Strong  in  the  case  of  United  States  v.  Boss,  92  U.  S., 
281-284,  23  L.  ed.,  TJ.  S.  Reports,  70^-708,  as  follows: 

"The  presumption  that  public  officers  have  done  their  duty,  like  the 
presumption  of  innocence,  is  undoubtedly  a  legal  presumption;  but  it 
does  not  supply  proof  of  a  substantive  fact.  Best  in  his  treatise  on 
Evidence,  Section  300,  says:  The  true  principle  intended  to  be  as- 
serted by  the  rule  seems  to  be  that  there  is  a  general  disposition  in 
courts  of  justice  to  uphold  judicial  and  other  acts  rather  than  to  render 
them  inoperative.  And  with  this  view,  where  there  is  general  evidence 
of  facts  having  been  legally  and  regularly  done,  to  dispense  with  proof 
of  circumstances,  strictly  speaking,  essential  to  the  validity  of  those 
acts,  and  by  which  they  were  probably  accompanied  in  most  instances, 
although  in  others  the  assumption  may  rest  on  grounds  of  public  policy.' 
Nowhere  is  the  presumption  held  to  be  a  substitute  for  proof  of  an 
independent  and  material  fact.'' 

It  would  be  extending  the  rule  beyond  its  proper  limits  to  hold  in 
this  case  that  a  franchise  tax  receipt  is  sufficient  to  affirmatively  show 
that  at  the  time  the  contract  was  made  appellee  had  complied  with 
the  statute  requiring  it  to  file  its  articles  of  incorporation  with  the 
Secretary  of  State.  The  tax  is  a  separate  requirement  of  law.  We  are 
of  the  opinion  that  the  court  erred  in  the  matter  complained  of.  In 
the  absence  of  this  affirmative  proof  appellee  was  not  entitled  to  re- 
cover.   Chapman  v.  Hallwood  Cash  Register  Co.,  32  Texas  Civ.  App.,  76. 

The  fourth  and  fifth  assignments  of  error  are  to  the  same  effect  and 
are  considered  together.  The  fourth  assignment  complains  of  the 
refusal  to  admit  certain  evidence  as  shown  in  the  following  bill  of 
exception : 

"Be  it  remembered  that  upon  the  trial  of  the  above  entitled  and 
numbered  cause,  in  the  County  Court  of  Harris  County,  Texas,  on  the 
22d  day  of  March,  1907,  after  the  plaintiff  had  closed  its  case,  and 
while  the  defendants  were  introducing  their  testimony  in  support  of 
their  defense,  the  defendants  offered  in  evidence  in  said  cause,  for 
the  purpose  of  showing  that  the  plaintiff  had  no  permit  to  do  busi- 
ness in  Texas  at  the  time  the  contract  and  bond  sued  upon  were  exe- 
cuted: (a)  A  certified  copy  of  the  judgment  of  the  District  Court 
of  Travis  County,  Texas,  dated  June  2,  1902,  in  cause  No.  18056, 
entitled  the  State  of  Texas  v.  The  National  Cotton  Oil  Company,  re- 
voking, forfeiting  and  cancelling  and  declaring  of  no  further  force, 
validity,  or  effect,  the  permit  theretofore  granted  by  the  State  of  Texas 
to  the  National  Cotton  Oil  Company,  and  enjoining  said  National 
Cotton  Oil  Company  from  transacting  any  business  in  the  State  of 
Texas,  except  such  as  may  be  and  constitute  interstate  commerce;  (b) 
a  certified  copy  of  the  judgment  of  the  Court  of  Civil  Appeals  of  the 
Third  Supreme  Judicial  District  of  Texas,  dated  the  4th  day  of  Feb- 
ruary, 1903,  affirming  the  judgment  of  the  District  Court  of  Travis 
County,  Texas,  in  said  cause;  (c)  a  certified  copy  of  the  order  of  said 
Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial  District  of  Texas, 
dated  March  11,  1903,  overruling  the  motion  of  said  National  Cotton 
Oil  Company  for  a  rehearing  of  said  cause;  and  (d)  a  certified  copy 
of  the  judgment  of  the  Supreme  Court  of  the  State  of  Texas,  dated 
April  2,  1903,  refusing  the  application  of  the  said  National  Cotton 
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Oil  Company  for  a  writ  of  error  to  the  Court  of  Civil  Appeals  in  said 
cause ;  to  which  certified  copies  of  said  judgments  and  orders  the  plain- 
tiff then  and  there  objected,  on  the  ground  that  the  same  were  im- 
material to  any  issues  in  this  case,  which  objection  was  by  the  court 
sustained,  and  the  admission  in  evidence  of  said  certified  copies  of  said 
judgments  and  orders  was  by  the  court  refused,  to  which  refusal  of 
the  court  to  admit  said  certified  copies  of  said  judgments  and  orders 
in  evidence,  the  defendants  then  and  there,  in  open  court,  excepted, 
and  tender  this  their  bill  of  exception  to  said  ruling,  and  pray  that  the 
same  be  approved  and  signed,  and  ordered  filed  as  a  part  of  the  record 
of  this  cause,  which  is  accordingly  done/^ 

The  judgment  of  the  Supreme  Court  afiirming  the  judgments  of  the 
District  Court  and  the  Court  of  Civil  Appeals  was  dated  April  2,  1903, 
prior  to  the  dates  of  the  contract  and  bond  sued  upon.  These  judg- 
ments were  objected  to  upon  the  ground  that  they  were  immaterial  to 
any  issue  in  the  case.  The  general  denial  of  appellants  placed  the 
burden  upon  appellee  of  aflBrmatively  proving  that  it  had  a  permit  to 
do  business  in  Texas  at  the  time  of  the  execution  of  the  contract  and 
bond  upon  which  this  suit  was  predicated.  The  issue,  therefore,  of  a 
permit  vel  non  was  raised  by  the  general  denial  on  the  part  of  appel- 
lants, and  it  was  competent  for  appellants  to  introduce  any  evidence 
tending  to  show  that  appellee  did  not  have  a  permit  to  do  business  in 
the  State  at  the  date  of  the  execution  of  the  contract  sued  upon.  This 
evidence  would  be  admissible  in  rebuttal  or  denial  that  appellee  had 
a  permit  to  do  business  in  Texas  at  the  time  of  the  execution  of  the 
contract  sued  upon.  The  judgments  sought  to  be  offered  in  evidence 
upon  this  issue  not  only  revoked  and  forfeited  the  permit  granted 
to  appellee,  but  enjoined  appellee  from  further  transacting  any  busi- 
ness in  the  State  other  than  interstate  commerce.  To  hold  that  the 
conclusive  eflFect  of  such  judgments  can  not  be  offered  in  denial  of  an 
asserted  right  to  make  the  contract  sued  upon,  at  the  time  it  was 
made,  would  be  without  reason  to  support  it.  The  judgments  as  offered 
were  material  upon  the  issue  of  the  appellee^s  right  to  do  business  in 
the  State  at  the  time  the  contract  sued  upon  was  made,  and  could  be 
offered  by  the  opposite  side,  for  such  purpose,  under  a  general  denial. 
We  are  of  the  opinion  that  the  court  erred. 

The  complaint  of  appellants  in  the  sixth  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  overruling  a  motion  for  new  trial, 
because,  under  the  law,  the  sureties  on  Turner's  bond  were  not  liable 
for  the  amount  to  be  recovered  bcause  of  a  loss  in  weight  of  seed,  their 
liability  being  limited  by  the  terms  of  the  bond  sued  upon  to  the  failure 
of  Turner  to  account  for  moneys  advanced. 

By  reference  to  the  contract  it  is  noted  that  it  was  executed  on 
August  12,  1904,  but  the  bond  was  not  executed  until  October  4,  fol- 
lowing. The  bond  was  executed  in  pursuance  of  the  fourth  clause 
of  the  contract,  by  which  appellee  agreed  to  advance  W.  A.  Turner 
money  for  the  purpose  of  buying  and  handling  cotton  seed,  and  W.  A. 
Turner  agreed  to  give  a  bond  in  the  sum  of  $1,000  "for  the  faithful 
and  satisfactory  accounting  for  all  such  moneys  advanced.*'  The  sole 
condition  of  the  bond  was  that  the  principal,  W.  A.  Turner,  should 
"well  and  truly  account  for  and  repay  to  said  National  Cotton  Oil 
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Company  such  sums  of  money  as  it  may  from  time  to  time  advance 
to  said  W.  A.  Turner,  or  which  the  said  W.  A.  Turner  may  have  in 
his  possession  belonging  to  said  National  Cotton  Oil  Company."  The 
only  reference  to  the  contract  in  the  bond  is  in  these  words:  "Whereas 
the  National  Cotton  Oil  Company  has  employed  W.  A.  Turner  to  pur- 
chase cotton  seed  for  it  at  Madisonville.'  It  is  not  shown  that  the 
sureties  had  any  knowledge  of  the  contract. 

While  the  bond  sued  on  in  this  case  is  a  voluntary  bond,  the  sure- 
ties have  a  right  to  stand  upon  the  strict  terms  of  their  obligations. 
The  condition  of  the  bond  relates  exclusively  to  moneys  advanced. 
It  does  not  make  allusion  to  the  discharge  of  the  other  duties  or 
performance  of  any  other  portion  of  the  contract  by  Turner.  In  the 
light  of  the  contract  and  the  bond  it  is  clear  that  it  was  the  con- 
templation and  intention  of  the  parties  to  the  contract  that  Turner, 
the  agent  and  employe  of  the  appellee,  should  give  a  bond  to  secure 
only  the  moneys  advanced  to  buy  seed,  and  not  for  his  performance 
or  discharge  of  any  other  portion  of  the  bond.  The  condition  in  the 
bond  contains  the  intention.  The  sureties  signed  the  bond  with  the 
condition  in  precise  words,  and  undertook  to  guarantee  Turner's  fidelity 
as  to  the  moneys  advanced,  and  not  to  secure  his  discharge  of  any  other 
portion  of  the  contract.  The  undertaking  of  a  surety  is  to  be  strictly 
construed,  and  his  liability  will  not  be  extended  beyond  the  precise 
words  of  his  agreement,  either  by  construction  or  implication.  Brant 
on  Suretyship  and  Guaranty,  sees.  106-107;  Burlington  Ins.  Co.  v. 
Johnson,  12  N.  E.,  205;  John  Hancock  Life  Ins.  Co.  v.  Loewenberg, 
23  N.  E.,  978.  We  are  of  the  opinion  that  the  sureties  are  not  liable 
for  short  weights  provided  for  in  the  fifth  clause  of  the  contract,  and 
can  only  be  held  liable  according  to  the  precise  condition  in  the  bond. 
The  court  erred  in  not  granting  a  new  trial.  What  we  have  said  dis- 
poses of  the  seventh  assignment  of  error. 

The  eighth  assignment  is  overruled. 

For  the  errors  mentioned,  the  case  is  ordered  reversed  and  remanded. 

Reversed  and  remanded. 


Southwestern  Telegraph  &  Telephone  Company  v.  N.  B.  Tucker. 

Decided  April  9,  1908. 

1. — ^Negllgence — Kotten  Telegraph  Pole. 

Evidence  considered  and  held  sufficient  to  support  a  submission  of  the 
question  of  defendant's  negligence  in  case  of  a  telephone  lineman  injur»l  by  the 
fall  of  a  telephone  pole  from  decay  beneath  the  surface  of  the  ground. 

2. — ^Personal  injury — ^Pleading — Harmless  Error. 

Overruling  special  exceptions  to  allegations  of  personal  injury  because  not 
sufficiently  specific,  was  not  ground  for  reversal  where  such  general  pleading 
was  followed  by  more  specific  statements  of  the  injurieSi  and  the  recovery  was 
limited  to  these  items. 

3. — Master  and  Servant — ^Inspection — ^Evidence — Charge. 

Evidence  as  to  the  general  duty,  under  the  master's  rules,  of  linemen  em- 
ployed by  a  telephone  company  to  inspect  the  condition  of  ite  poles,  was  in- 
sufficient to  require  the  submission  of  a  requested  charge  impulsing  this  duty 
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on  tlie  injured  plaintiff,  where  he  was  employed  for  a  day  only,  to  do  certain 
special  work^  and  nothing  was  said  to  him  about  inspection. 


Where  the  method  of  inspection  of  its  poles  practiced  by  a  defendant  tele- 
phone company  would  not  have  discovered  the  defect,  and  was  in  fact  used  by 
the  injured  servant  without  discovering  it,  and  tlie  charge  relieved  defendant 
from  liability  if  the  danger  was  obvious  or  should  have  been  known  to  plaintiff, 
a  charge  requiring  of  him  the  duty  to  inspect  was  properly  refused. 

0. — Argument  of  Counsel. 

Where  improper  language  of  counsel  in  argument  was  promptly  withdrawn 
on  objection,  the  jury  instructed  to  disregard  it,  and  the  verdict  apparently 
not  excessive,  no  cause  for  reversal  therefor  is  shown. 

Appeal  from  the  District  Court  of  Brazos  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

McLaurin  dk  Wozencraft,  W.  S.  Bramlitt,  D.  A.  Frank  and  Geo.  D. 
Neal,  for  appellant. 

V.  B.  Hudson,  for  appellee. 

HODGES,  Associate  Justice. — This  suit  was  instituted  in  the  Dis- 
trict Court  of  Brazos  County  some  time  during  the  year  1905,  by  the 
appellee,  N.  B.  Tucker,  to  recover  of  the  appellant  damages  in  the 
sum  of  $1999.50  for  personal  injuries  sustained  while  in  the  service 
of  the  appellant.  The  facts  show  substantially  that  the  appellant  owns 
and  operates  a  line  of  telephone  wires  in  and  through  the  town  of 
Bryan;  that  at  the  time  the  injuries  occurred  it  was  necessary  to 
cut  the  wires  that  passed  over  a  certain  street  in  the  town  of  Bryan, 
in  order  to  permit  the  passage  of  a  church  which  was  being  moved. 
Clopton,  who  was  the  division  inspector  of  the  appellant,  and  who 
had  charge  of  that  particular  portion  of  the  appellant^s  line,  was  sent 
to  Bryan  for  the  purpose  of  having  the  work  done.  Upon  arriving 
there  he  concluded  that  he  needed  the  services  of  some  ottier  linemen 
to  assist  him  in  doing  the  work  that  was  required  to  permit  the  pass- 
age of  the  church.  He  accordingly  employed  the  appellee,  Tucker, 
for  that  day  only,  to  assist  him  in  cutting  the  wires  over,  the  street 
along  which  the  church  was  to  pass.  The  appellee  was  instructed  by 
Clopton  to  ascend  a  telephone  pole  on  the  north  side  of  the  street, 
and  at  the  same  time  a  man  by  the  nam^  of  Eaves  was  directed  to 
ascend  another  telephone  pole  on  the  opposite  side.  The  instructions 
given  to  the  two  men  were,  to  cut  the  wires  between  the  two  poles  so 
that  there  would  be  no  obstruction  to  the  steeple  of  the  building  in 
passing.  The  two  linemen  were  to  cut  the  wires  at  each  end  at  the 
same  time,  in  order  to  prevent  some  confusion  resulting  to  the  line. 
There  were  something  like  eighteen  or  twenty  wires  to  be  clipped  in 
this  manner.  When  all  had  been  cut -except  one,  the  pole  upon  which 
Tucker  was  working  began  to  fall  and  fell  slowly  for  some  distance, 
when  it  increased  its  motion  and  fell  rapidly  to  the  ground,  resulting 
in  the  injuries  complained  of  in  the  appellee's  original  petition,  and 
for  which  he  recovered  a  judgment.  The  pole  broke  off  just  about  the 
top  of  the  ground;  some  of  the  witnesses  testify  about  an  inch  below 
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the  surface;  all  testify  that  it  was  rotten  and  that  only  a  small  por- 
tion of  the  outer  surface  was  sound,  the  dimensions  of  this  rim  of 
sound  wood  varying  according  to  the  estimates  of  the  witnesses,  some 
stating  that  it  was  1/16  of  an  inch  in  thickness,  while  others  make 
it  a  little  thicker,  but  all  agree  that  beneath  the  ground  tlie  pole 
was  entirely  rotten  and  that  the  fall  was  occasioned  solely  by  reason 
of  the  fact  that  it  was  rotten.  The  evidence  tending  to  show  the  pole 
had  been  in  place  something  like  six  years,  was  of  white  cedar,  and 
that  the  life  of  such  poles  varies  from  ten  to  fifteen  years,  twelve 
years  being  the  general  average.  There  is  nothing  in  tlie  record  to 
indicate  whether  this  pole  was  new  when  placed  in  its  present  position, 
or  what  its  condition  was.  The  evidence  supports  the  conclusion  that 
there  had  been  no  inspection  further  than  a  superficial  observation  of 
the  pole  after  its  erection,  the  appellee  stating  that  when  he  was  di- 
rected to  ascend  the  pole  he  kicked  it  with  his  spur,  as  he  generally 
did,  for  the  purpose  of  ascertaining  whether  or  not  it  was  sound,  and 
that  to  all  appearances  it  seemed  to  be  so;  that  he  believed  it  was 
sound  at  the  time  he  climbed  it,  and  that  it  was  sufficient  to  sustain 
his  weight  and  the  additional  strain  that  would  be  put  upon  it  by 
clipping  the  wires  between  that  and  the  one  on  the  opposite  side  of 
the  street.  No  issue  is  made  as  to  whether  or  not  the  pole  was  not 
otherwise  properly  sustained  by  guys,  and  that  other  precautions  were 
taken  to  prevent  an  undue  strain  being  imposed  by  releasing  it  from 
the  support  of  the  wires  on  the  opposite  side  of  the  street — in  fact,  the 
rotten  condition  of  the  pole  was  shown  to  be  the  sole  cause  of  its 
giving  way  at  the  time  it  did.  The  case  was  tried  in  the  District  Court 
before  a  jury,  resulting  in  a  verdict  in  favor  of  the  defendant  in  the 
sum  of  $1500  on  the day  of  September,  1905,  From  that  judg- 
ment an  appeal  was  taken  which  was  heard  in  the  Court  of  Civil 
Appeals  of  the  Fourth  Supreme  Judicial  District,  and  the  case  was 
reversed  and  remanded.  The  case  was  again  tried,  resulting  in  a 
verdict  in  favor  of  the  appellee  for  the  sum  of  $1625;  and  from  that 
judgment  this  appeal  is  prosecuted. 

The  appellants  first  and  second  assignments  of  error  complain  of 
the  refusal  of  the  court  to  grant  its  motion  for  a  new  trial,  based 
upon  various  grounds  stated,  charging  an  insufficiency  of  the  testimony 
to  sustain*  the  verdict  of  the  jury.  In  the  third  assignment  error  is 
charged  on  account  of  the  refusal  of  the  court  to  give  a  peremptory 
instruction  to  the  jury  to  return  a  verdict  in  favor  of  the  appellant, 
upon  the  same  ground.  We  think  the  evidence  was  amply  sufficient 
to  warrant  the  court's  action,  and  therefore  overrule  all  of  these  assign- 
ments. Dupree  v.  Alexander,  29  Texas  Civ.  App.,  31;  Southwestern 
Tel.  &  Tel.  Co.  v.  Tucker,  98  S.  W.,  909. 

Under  eight  different  assignments  of  error  the  appellant  attacks  the 
plaintiffs  original  petition  as  being  too  general  in  the  statement  of 
the  injuries  for  which  recovery  is  sought.  It  seems  that  a  number 
of  special  exceptions  had  been  urged  in  the  court  below,  presenting 
almost  every  conceivable  objection  to  the  language  employed  by  the 
appellee  in  setting  forth  his  injuries,  all  of  which  were  by  the  court 
overruled.  The  appellee  in  his  petition  states  his  injuries  in  the  fol- 
lowing language: 
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"The  pole  broke  and  fell  with  and  threw  the  plaintiff  violently  to 
the  ground  causing  the  plaintiff  great  pain  and  serious  injuries^  and 
was  greatly  injured,  wounded  and  sprained,  and  was  bruised  and 
lacerated  in  and  about  his  body,  face,  legs  and  arms,  and  was  thereby 
injured,  sprained,  strained,  wrenched  and  shocked  in  his  body,  head, 
legs,  arms,  back,  spinal  column,  spinal  cord,  hip^  hip  joints,  and 
bruised,  injured  and  lacerated  the  muscles,  bones,  nerves,  ligaments 
and  tendons  thereon,  and  breaking  his  left  arm  and  thereby  injur- 
ing his  left  arm  and  hand  to  such  an  extent  as  to  cause  it  to  be- 
come permanently  stiff,  paralyzed  and  incurable,  and  rendered  useless 
to  him  for  any  character  of  work,  particularly  that  of  a  telephone 
lineman.  That  he  was  thereby  bruised  over  his  bowels,  his  left  knee 
and  ankle  sprained  and  dislocated  and  left  wrist  dislocated  and  broken. 
That  as  a  result  of  said  injuries  as  aforesaid  he  has  suffered  and 
continues  to  suffer  the  most  intense  pain  and  mental  anguish.'' 

The  iniuries  testified  to  as  having  been  sustained  by  the  appellee 
were  as  follows:  a  gash  over  the  right  eye;  the  left  knee  injured, 
sprained  and  wrenched;  bruise  over  the  bowels;  great  physical  pain 
and  suffering;  the  left  wrist  broken  and  dislocated  about  the  joint, 
in  consequence  of  which  it  had  become  stiff  and  the  injury  said  to 
be  permanent.  This  latter  appears  to  be  the  principal  injury  upon 
which  the  claim  for  damages  was  based.  It  seems  to  us  that  the  most 
fastidious  pleader  should  be  satisfied  with  the  allegations  as  set  out  in 
the  petition  in  this  case.  While  it  is  true  there  are  some  general 
allegations  as  to  the  injuries  appellee  claims  to  have  sustained,  which 
might  have  called  for  more  specific  averments,  yet  these  allegations  are 
followed  and  the  objections  fully  met  by  more  specific  language  giving 
with  minute  detail  the  injuries  relied  upon  for  recovery.  No  effort 
was  made  to  recover  for  any  injuries  not  set  out  in  the  most  careful 
detail  embodied  in  the  petition.  In  a  case  like  the  present,  where  a 
special  exception  is  presented  to  the  general  allegations  of  a  petition, 
and  is  overruled,  but  the  recovery  is  limited  to  those  items  wnich  are 
sufficiently  alleged  to  meet  the  demands  of  such  an  exception,  it  cer- 
tainly can  not  be  contended  that  the  judgment  should  be  reversed 
solely  because  of  the  technical  error  of  the  court  in  overruling  the 
exceptions  to  those  general  averments  upon  which  no  recovery  was  had. 
The  error,  if  any,  in  a  case  of  that  kind  would  be  considered  harmless. 

Objection  was  made  to  the  action  of  the  court  in  permitting  the 
plaintiff  to  testify  that  he  had  a  gash  cut  over  his  right  eye,  because 
there  was  no  sufficient  pleading  to  warrant  such  testimony.  How 
serious  this  gash  was,  and  what  pain  or  suffering  resulted  from  it, 
we  are  not  informed  by  the  record.  The  allegations  in  the  petition 
were,  as  stated  above,  suflBcient,  we  think,  to  permit  testimony  as  to 
this  gash.  The  laceration  alleged  by  the  plaintiff  covered  almost  every 
portion  of  his  body  from  his  feet  to  the  top  of  his  head;  and  we 
certainly  think  they  were  sufficient  to  include  a  laceration  over  the 
eye.     Southwestern  Tel.  &  Tel.  Co.  v.  Tucker,  supra. 

In  the  fourteenth  assignment  of  error  an  exception  was  urged  to 
the  exactness  with  which  the  plaintiff  states  the  total  amount  of  his 
damages,  and  objection  is  made  to  the  petition  because  it  fails  to  dis- 
close the  basis  upon  which  he  calculated  with  such  mathematical  nicety 
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the  damages  sustained.  It  seems  to  us  that  tlie  criticism  contained  in 
this  assignment  is,  to  say  the  least  of  it,  hypercritical. 

The  sixteenth  assignment  of  error  is  based  upon  the  refusal  of  the 
court  to  give  the  following  special  charge: 

"You  are  instructed  that  if  you  find  and  believe  from  the  evidence 
that  it  was  the  duty  of  the  plaintiff,  N.  B.  Tucker,  to  inspect  the 
pole  upon  which  he  claims  to  have  been  hurt,  as  alleged  in  his  petition, 
and  that  the  accident,  if  any,  in  which  he  was  hurt,  was  due  to  the 
defective  condition  of  said  pole,  that  in  that  event  tlie  defendant  would 
not  be  liable  for  any  injury  so  sustained  by  the  plaintiff,  and  you  will 
find  for  the  defendant.*' 

The  only  testimony  that  could  be  relied  upon  to  authorize  the  giving 
of  this  special  instruction  is  that  of  the  appellant's  witness,  Maas,  ite 
division  superintendent.  This  witness  knew  nothing  of  the  contract  of 
employment  between  Tucker  and  Clopton,  but  simply  gave  his  opinion 
of  the  general  duties  imposed  by  a  contract  with  a  lineman,  employed 
as  suth.  He  stated  that  it  was  the  duty  of  one  employed  as  was 
Tucker,  on  this  occasion,  to  inspect  the  pole  for  the  company's  sake 
as  well  as  for  his  own  safety.  Tucker  testified  that  he  was  not  em- 
ployed on  this  occasion  to  inspect  poles,  but  only  to  cut  those  wires. 
Clopton,  who  employed  him,  testified  that  he  engaged  Tucker  to  cut 
those  wires  and  to  do  whatever  work  he  was  directed  to  perform  by 
him,  Clopton,  and  that  the  employment  was  for  that  day  only.  The 
only  directions  given  Tucker,  so  far  as  shown  by  the  record,  were  to 
ascend  the  pole  and  cut  the  wires.  This  he  was  engaged  in  doing  at 
the  time  of  the  fall.  Clopton  was  present  when  Tucker  ascended 
the  pole,  and  said  nothing  about  any  further  inspection  of  the  pole 
beyond  what  they  gave  it.  Tucker  was  not  furnished  with  any  tools 
adapted  to  a  more  thorough  inspection,  and  was  in  no  situation  to 
make  it.  Clopton  was  the  inspector  of  the  appellant,  employed  r^- 
larly  for  that  business.  The  testimony  of  Maas  as  to  what  was  the 
duty  of  Tucker  under  his  contract  of  emplo3rment  was  simply  the 
opinion  of  the  witness,  and  was  entitled  to  no  consideration  whatever. 
The  duties  of  Tucker  were  to  be  determined  by  his  contract  of  em- 
ployment, not  by  what  some  other  person  might  think  his  duties  were. 
It  may  be  that  a  lineman  in  the  regular  service  of  a  telephone  com- 
pany is  charged  with  the  duty  of  inspecting  for  the  company  the 
poles  that  come  under  his  observation,  as  an  incident  to  his  employ- 
ment ;  but  a  special  contract  of  employment,  like  the  one  here  involved, 
must  be  construed  according  to  its  terms.  Assuming  that  it  was  the 
duty  under  the  circumstances  for  the  appellee  to  make  an  inspection 
for  the  benefit  of  the  company  of  this  particular  pole,  the  testimony 
shows  that  he  made  Just  such  an  inspection  as  the  company  required 
and  was  its  custom.  Clopton  says  the  only  way  by  which  the  rotten 
condition  of  this  pole  could  have  been  ascertained  was  by  digging  or 
probing  into  it  under  the  surface  of  the  ground.  The  witness  Maas 
said  that  he  had  never  heard  of  a  system  of  inspection  by  which  one 
was  required  to  dig  under  the  ground  and  there  examine;  that  one 
way  of  ascertaining  whether  a  pole  was  rotten  under  the  ground  or 
not  is  to  take  a  pick  and  run  it  into  the  pole ;  that  is  one  way  of  finding 
it  out;  you  could  also  take  a  brace  and  bit  and  discover  it.    But  the 
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witDess  had  never  heard  of  either  of  those  means  being  employed  by 
a  telephone  company  to  ascertain  the  condition  of  a  pole.  They  were 
means  that  could  be  used^  but  witness  never  saw  either  of  them  em- 
ployed for  that  purpose.  Clopton^  the  appellant's  division  lineman 
and  inspector^  who  was  present  and  examined  the  pole  before  Tucker 
ascended  it^  testified  that  he  had  never  in  his  experience  as  a  lineman 
heard  of  men  carrying  a  pick,  or  other  implements,  to  dig  under  the 
ground  for  an  inspection;  that  there  was  no  way  to  detect  the  rotten 
condition  of  this  pole  by  the  usual  and  ordinary  method  of  inspec- 
tion. He  also  stated  that  he  gave  this  pole  such  an  inspection  as  he 
thought  necessary,  and  considered  it  safe  to  climb.  From  this  it  ap- 
pears that  both  Tucker  and  Clo))ton  gave  the  pole  such  inspection 
as  was  made  customary  by  the  requirements  of  the  company  for  which 
they  were  at  work,  and  the  giving  of  the  special  charge  referred  to 
and  requested  would  have  in  effect  told  the  jury  that  if  it  was  found 
to  be  the  duty  of  Tucker  to  make  an  inspection  for  the  company,  he 
should  have  made  one  much  more  thorough  than  the  evidence  showed 
was  exacted  by  the  rules  and  regulations  of  the  master.  It  would 
have  imposed  upon  Tucker  the  duty  of  doing  more  than  the  employer 
required  or  expected.  This,  we  think,  would  have  been  prejudicial 
error  against  the  appellee.  But  there  is  still  another  reason  why  we 
think  the  court  should  have  refused  this  charge.  At  the  instance  of 
the  appellant  the  court  gave  the  following  special  charge: 

"You  are  instructed  that  if  the  accident  to  plaintiff  was  the  direct 
and  proximate  result  of  the  defective  condition  of  the  pole  upon  which 
plaintiff  was  at  work,  and  such  defective  condition  could  have  been  dis- 
covered by  a  proper  inspection  of  said  pole,  and  the  plaintiff  knew 
that  a  proper  inspection  had  not  been  made,  and  knew  the  danger,  if 
any,  to  which  he  was  exposed  by  reason  thereof,  or  such  danger  was 
obvious,  or  must  in  the  preformance  of  his  work  as  a  telephone  line- 
man have  been  known  to  him,  then  in  either  such  event  you  are  charged 
that  he  assumed  the  risk  which  might  arise  from  the  dangerous  situ- 
ation, and  the  defendant  would  not  be  liable  in  damages  to  plaintiff." 

This  charge  was  based  upon  evidence  showing  that  no  more  than  a 
superficial  inspection,  such  as  was  customary  with  the  company,  had 
been  made  of  the  pole,  and  that  the  plaintiff  was  aware  of  that  fact; 
and  the  jury  was  instructed  that  plaintiff  assumed  whatever  risk  there 
was  in  undertaking  to  climb  the  pole  with  such  an  inspection.  This 
special  charge,  we  think,  sufficiently  presented  the  issue  of  assumed 
risk  in  climoing  the  pole  without  nrst  ascertaining  that  a  proper  in- 
spection had  been  made.  Manifestly  the  jury  concluded  from  the  evi- 
dence that  no  proper  inspection  had  been  made  of  this  pole,  and  that 
the  danger  was  not  obvious  to  plaintiff  nor  was  it  made  so  by  his 
duty  as  a  lineman;  for  without  such  a  finding  no  verdict  could  have 
been  rendered  in  favor  of  the  appellee.  In  view  of  the  fact  that  appel- 
lant's witnesses  testified  that  the  usual  and  customary  inspection  had 
been  given  this  pole  on  this  occasion,  we  think  this  special  charge  gave 
to  the  appellant  whatever  instructions  it  was  entitled  to  have  upon 
the  issue  of  the  risk  assumed  by  appellee  in  ascending  the  pole  with- 
out any  further  inspection.  We  think  the  court  correctly  refused  the 
Vol.  L.  Civil— 31. 
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special  charge  requested.  Dupree  v.  Alexander,  29  Texas  Civ.  App., 
31,  and  cases  cited;  San  Antonio  Edison  Co.  v.  Dixon,  17  Texas  Civ. 
App.,  321 ;  International  &  G.  N.  By.  Co.  v.  Elkins,  64  S.  W.,  931. 

What  we  have  said  also  disposes  of  the  appellant's  eighteenth  assign- 
ment of  error. 

Special  charge  No.  9  was  refused  by  the  trial  court,  and  is  com- 
plained of  in  the  seventeenth  assignment  of  error.  This  charge  was 
fully  covered  in  the  court's  general  charge. 

Complaint  is  also  made  because  of  certain  remarks  made  by  the 
attorney  for  appellee,  in  his  closing  address  to  the  jury.  The  offensive 
language  was  promptly  withdrawn  upon  objection  being  made,  and  the 
court  also  instructed  the  jury  to  disregard  it.  The  size  of  the  verdict 
found  for  the  plaintiff  was  not  such  as  to  indicate  that  the  minds  of 
the  jurors  had  been  inflamed  by  any  improper  language.  Gulf,  H. 
&  S.  A.  By.  Co.  V.  Smith,  93  S.  W.,  187. 

Finding  no  error  in  the  judgment  of  the  court  below,  it  is  accordingly 
affirmed. 

Affirmed. 

Writ  of  error  was  granted  by  the  Supreme  Court,  and  judgment 
reversed  and  cause  remanded,  the  evidence  being  held  legally  insuffi- 
cient to  show  negligence  of  defendant.  Southwestern  Tel.  &  Tel.  Co. 
V.  Tucker,  102  Texas,  224. 
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l.<»llegllgenee— KoYing  Can  on  Switch. 

Evidence  considered  and  held  to  present  questions  of  fact  as  to  the  negli- 
gence of  defendant  and  due  care  of  plaintiff,  in  a  case  where  the  employees  oper- 
ating an  engine  on  defendant's  lumber  road,  without  warning  or  precaution, 
backed  same  against  cars  standing  on  a  siding,  injuring  plaintiff,  an  employee  of 
a  boarding  house  for  mill  hands,  who  was  standing  behind  a  water  car  getting 
water  from  the  tank  thereof. 

8. — Same — ^Pleading. 

The  petition  need  not  negative  the  negligence  of  plaintiff  unless  the  same 
prima  facie  appears  from  its  allegations.  Pleading  held  not  subject  to  demurrer 
on  the  ground  that  it  showed  such  negligence. 

3. — Hegllgence — Choice  of  Unsafe  Position. 

Circumstances  considered  in  case  of  one,  not  an  employee,  injured  by  the 
movement  of  a  water  car  while  drawing  a  bucket  of  water  therefrom,  and  bel3 
not  to  justify  a  peremptory  instruction  that  plaintiff  assumed  the  risk,  or  was 
to  be  held  negligent  as  matter  of  law,  in  choosing  a  dangerous  position  behind 
the  car,  instead  of  a  safe  one  at  a  faucet  on  the  side  of  another  car.  Also 
instructions  held  to  properly  present  such  question  as  one  of  contributory  negli- 
gence and  an  issue  of  fact. 

4. — negligence — Evidence.  "* 

Where  defendant  furnished  water  in  tank  cars  for  the  use  of  its  employees 
and  others  in  the  neighborhood  of  its  lumber  mill,  evidence  that  the  usual  and 
customary  place  to  draw  water  from  the  tank  was  at  the  rear  of  one  of  the 
cars  was  admissible  as  bearing  on  the  care  due  from  defendant  to  avoid  injury 
to  persons  so  engaged  when  running  its  locomotive  in  on  the  same  track. 
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5.— Segligence— Question  of  Pact. 

Where  it  was  known  that  employees  of  a  lumber  company  and  others,  in- 
cluding the  keepers  of  a  boarding  house  for  mill  hands,  obtained  water  from 
a  tank  car  placed  by  the  mill  company  on  a  siding  for  that  purpose,  and  from 
a  faucet  at  the  end  of  such  car,  it  was  a  question  of  fact  whether  due  care 
to  avoid  injury  to  such  persons  on  the  part  of  those  running  a  locomotive  onto 
such  siding  did  not  demand  a  warning  by  whistle  from  such  locomotive,  its 
bell  being  cracked,  or  an  examination  to  discover  whether  anyone  was  in  a 
place  of  danger,  before  permitting  the  engine  to  strike  such  water  car. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

E,  e7,  Mantooth  and  Nunn  &  Nunn,  for  appellant. — Plaintiff  placed 
herself  on  the  track  of  said  railroad^  which  was  in  itself  an  act  of 
negligence  which  contributed  to  and  was  the  direct  and  proximate 
cause  of  her  injury  under  the  circumstances,  and  plaintiflE  fails  to 
allege  any  good  reason  or  excuse  for  placing  herself  on  the  track  of 
eaid  railroad;  and  further,  she  fails  to  show  in  her  petition  that  it 
was  necessary  that  she  draw  water  from  said  tank,  and  fails  to  show 
that  she  could  not  have  drawn  water  from  said  tank  at  some  other 
place  not  on  the  track  of  said  railroad.  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Schroeder,  88  Texas,  162-3;  International  &  G.  N.  R.  Co.  v.  Lewis, 
63  S.  W.,  1092;  Texas  &  Pac.  Ry.  Co.  v.  Reed,  88  Texas,  439;  St. 
Louis  S.  W.  Ry.  Co.  v.  Martin,  26  Texas  Civ.  App.,  231;  Missouri 
Pac.  Ry.  Co.  v.  Foreman,  73  Texas,  311;  Dallas  &  W.  Ry.  Co.  v. 
Spicker,  61  Texas,  427;  Dallas  &  W.  Ry.  Co.  v.  Redeker,  67  Texas,  181; 
Texas  &  Pac.  Ry.  Co.  v.  Murphy,  46  Texas,  363;  Brickett  v.  Ry.  Co., 
42  Am.  &  Eng.  Ry.  Cases,  107. 

Where  a  person  run  upon  and  killed  by  a  railway  train  was  guilty 
of  contributory  negligence  in  not  discovering  and  avoidng  it,  there  can 
be  no  recovery  for  his  death  on  account  of  negligence  of  defendant's 
employes  in  failing  to  discover  his  peril  in  time  to  avoid  striking  him. 
Texas  &  P.  Ry.  Co.  v.  Staggs,  90  Texas,  458 ;  Olivaras  v.  San  Antonio 
4  A.  P.  Ry.  Co.,  77  S.  W.,  981 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Town- 
send,  82  S.  W.,  804;  Taylor  v.  Houston  Electric  Co.,  85  S.  W.,  422; 
International  &  G.  N".  R.  Co.  v.  Jackson,  41  Texas  Civ.  App.,  51; 
Houston  &  T.  C.  Ry.  Co.  v.  Ramsey,  97  S.  W.,  1067;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Murray,  99  S.  W.,  148;  Kelley  v.  Gulf,  C. 
&  S.  F.  Ry.  Co.,  101  S.  W.,  1166;  Houston  &  T.  C.  Ry.  Co.  v.  Kauff- 
man,  101  S.  W.,  817;  Sabine  &  B.  T.  Ry.  Co.  v.  Dean,  76  Texas, 
74;  Missouri  Pac.  Ry.  Co.  v.  Porter,  73  Texas,  304;  Railway  Co.  v. 
Bracken,  59  Texas,  73;  Bennett  v.  St.  Louis  S.  W.  Ry.  Co.,  36 
Texas,  459. 

(Fifth  assignment  of  error.)  The  court  erred  in  overruling  defend- 
ant's objections  to  the  testimony  of  plaintiflf,  Jane  A.  Brown,  Leola 
Freeman,  R.  L.  Thornton,  E.  W.  Thornton,  E.  L.  Brown  and  J.  L. 
Brown,  to  the  effect  that  the  place  where  defendant  (meaning  plain- 
tiff) was  standing  at  the  time  she  was  'dtawing  water  from  the  end  of 
the  tank-car  on  the  railroad  track,  when  tfhe  was  injured,  was  the 
usual  and  customary  place  to  draw  water  from  said  tank-car,  and  was 
the  place  used  by  other  persons  living  around  there  for  drawing  water, 
because  said  evidence  was  irrelevant,  and  incompetent,  in  this,  it  being 
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the  usual  and  customary  place  for  drawing  water,  and  other  parties 
drawing  water  at  tliis  place  would  or  could  not  excuse  plaintiff  of  her 
act  in  going  between  the  cars  at  the  time  she  did  under  all  of  the 
circumstances,  and  for  the  further  reason  that  what  other  persons  did, 
so  far  as  exposing  themselves  to  danger,  could  or  would  not  excuse  the 
plaintiff  of  the  duty  she  owed  to  herself  to  avoid  danger  and  the  injury 
she  received. 

J.  W.  Madden,  for  appellees. — ^Whether  or  not  certain  facts  consti- 
tute either  assumed  risk  or  negligence,  and  whether  or  not  they  contrib- 
uted to  the  injury,  are  questions  for  the  jury,  and  the  servant  does 
not  assume  such  risks  as  result  from  the  master's  negligence.  Texas 
&  P.  Ry.  Co.  V.  Murphy,  46  Texas,  366;  Houston  &  G.  N.  Ry.  v. 
Randall,  50  Texas,  260 ;  Chatham  v.  Jones,  69  Texas,  746 ;  East  Line 
&  R.  R.  Ry.  Co.  v.  Scott,  71  Texas,  710 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
McWhirter,  79  Texas,  21 ;  St.  Louis,  S.  P.  Ry.  Co.  v.  Christian,  8 
Texas  Civ.  App.,  246;  Hammon  v.  Railway  Co.,  13  Texas  Civ.  App., 
633 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Calvert,  11  Texas  Civ.  App.,  297. 

It  is  the  settled  rule  in  this  State,  that  railroad  companies,  at  cross- 
ings and  such  portions  of  their  tracks  as  may  be  commonly  used  as 
a  footway  or  crossing,  which  is  known  to  the  companies,  and  at  which 
persons  may  be  expected  to  be,  must  use  ordinary  care  to  discover 
their  presence  and  to  avoid  inflicting  injury  upon  them ;  and  that,  in 
the  exercise  of  that  degree  of  care,  they  must  use  such  an  amount  of 
vigilance  and  caution  as  a  man  of  ordinary  prudence  would  use  under 
like  circumstances.  Houston  &  T.  C.  Ry.  Co.  v.  Sympkins,  54  Texas, 
622;  Texas  &  Pac.  Ry.  Co.  v.  O'Donnell,  58  Texas,  42;  Gulf,  C. 
Ry.  Co.  V.  Hewitt,  67  Texas,  479;  Eason  v.  Sabine  &  E.  T.  Ry.  Co., 
65  Texas,  577;  Bonner  v.  Bryan,  79  Texas,  540;  Texas  &  P.  Ry.  v. 
Pennell,  2  Texas  Civ.  App.,  128;  Johnson  v.  Gulf,  C.  &  S.  P.  Ry. 
Co.,  2  Texas  Civ.  App.,  142 ;  Hargis  v.  St.  Louis  &  T.  Ry.  Co.,  75 
Texas,  19;  19  Am.  &  Eng.  Enc.  of  Law  (1st  ed.),  937;  St.  Louis  & 
T.  Ry.  Co.  v.  Crosnoe,  72  Texas,  79. 

LEVY,  Associate  Justice. — The  appellee  sued  the  appellant  com- 
pany for  damages  for  personal  injuries  sustained  by  her  through  the 
alleged  negligent  acts  of  the  operatives  of  a  train  of  appellant  while 
backing  on  to  a  spur  track  against  a  water  tank  car  from  which  ap- 
pellee at  the  time  was  drawing  a  bucket  of  water.  The  case  was  tried 
to  a  jury,  and  upon  the  verdict  a  judgment  was  rendered  in  favor  of 
the  appellees;  and  from  which  judgment  the  appellant  company  has 
brought  the  case  on  appeal,  seeking  to  have  same  reversed  for  the  errors 
assigned. 

The  evidence  in  the  record  substantially  establishes  that  the  appel- 
lant company  is  a  private  corporation,  and  owns  and  conducts  a 
saw  mill;  and  for  the  purpose  of  transporting  logs  and  other  com- 
modities to  the  saw  mill,  and  for  carrying  freight  for  hire,  operates  a 
line  of  railway  with  steam  engines  and  cars.  At  a  point  on  the  rail- 
way line,  called  in  the  evidence  "the  front,"  situated  about  twelve 
miles  east  from  the  town  of  Crockett,  the  appellant  company  main- 
tained a  number  of  switch  and  spur  tracks  which  were  used  in  various 
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ways  and  for  various  purposes — in  taking  care  of  and  transporting 
logs  to  the  mill^  and  switching,  and  for  holding  engines  and  cars 
over  the  night.  At  this  point  Mrs.  Ely  Thornton  ran  a  boarding- 
house,  at  which  some  of  the  employes  of  the  appellant  company  lived 
and  took  their  meals.  The  appellee,  Miss  Jane  A.  Brown,  is  the 
sister  of  Mrs.  Thornton,  and  assisted  her  in  doing  the  cooking  and 
house  work  at  the  boarding-house.  The  boarding-house  is  situated  be- 
tween the  main  line  of  the  railway  and  two  spur  tracks,  and  is  on 
the  south  side  of  the  main  line.  One  of  the  two  spur  tracks  mentioned 
is  located  about  ten  feet  distant  from  the  boarding-house;  and  begin- 
ning near  the  west  end  of  the  house,  extends  east  about  75  yards  in 
length.  This  particular  spur  track  is  called  the  "water  track,*'  and 
thereon  were  situated  and  kept  two  water  tank  cars,  and  there  was 
kept  on  this  track  also  during  the  nighttime  after  work  hours  in  the 
evening,  engine  No.  105  and  the  trailer  car  that  kept  the  tools.  The 
appellant  company  provided  these  water  tank  cars  and  kept  them  filled 
with  water  from  a  well  at  the  mill  seep,  for  the  use  of  the  employes 
stationed  and  residing  there,  and  for  the  use  of  the  boarding-house. 
These  tank  cars  for  water,  after  being  daily  freshly  filled  with  water, 
would  be  placed  on  this  side-track,  and  from  which  the  employes 
would  draw  water  for  use  as  they  needed  the  water  during  the  day  or 
night.  There  were  buildings  occupied  by  employes  on  both  sides  of 
the  track,  but  mostly  located  on  the  south  and  southwest.  The  main 
line  track  ran  into  the  mill.  At  six  o'clock  in  the  evening  the  work 
hours  of  the  day  closed  and  the  employes  stopped  work,  and  it  was 
the  custom  to  bring  in  engine  No.  105  and  put  it  for  the  night  with 
the  trailer  car  on  this  water  track ;  and  with  this  practice  the  appellee. 
Miss  Jane  A.  Brown,  was  familiar.  One  of  these  water  tank  cars 
was  equipped  with  two  faucets  on  each  side  to  draw  the  water  from; 
and  the  other  tank  car  was  provided  with  two  faucets  on  one  side 
and  one  faucet  in  the  end  of  the  car,  to  draw  water  from.  In  the 
general  byild  of  this  latter  tank  car  there  was  a  stringer,  or  reacher, 
in  the  end  of  it,  extending  forward  and  out.  Though  the  stringer 
was  not  built  for  the  purpose,  yet  it  was  generally  used  by  the  people 
there  as  a  convenience  for  setting  the  bucket  on  while  drawing  the 
water.  The  appellant  adopted  this  mode  and  way  of  providing  water 
at  the  front,  because  of  the  impurity  of  the  water  around  there.  It 
is  not  shown  by  the  evidence  that  the  appellant  company  had  any 
connection  with  the  boarding-house,  or  that  appellee  was  in  the  em- 
ploy of  the  appellant  company.  The  boarding-house  was  run  in  the 
interest  of  the  employes  of  the  appellant  company;  but  inferably  from 
the  record,  independent  of  the  appellant  company,  yet  with  the  consent 
of  the  appellant.  The  appellant  company  authorized  the  use  of  water 
from  the  tank  cars,  to  the  boarding-houso  manager.  On  the  20th  day 
of  August,  1906,  between  six  and  seven  o'clock  in  the  evening,  and 
before  dark,  appellee  went  to  the  tank  car  to  get  a  bucket  of  water  from 
it  for  use  at  the  boarding-house.  At  this  time  there  were  two  tank 
cars  there  on  the  track  standing  together,  and  two  cars  loaded  with 
cross-ties  on  the  west  end  up  to  and  next  the  water  tank  car.  Appel- 
lee, for  the  purpose  of  drawing  the  bucket  of  water,  went  to  the  end 
of  the  rear  tank  car.     To  reach  the  faucet  in  the  end  of  the  car  she 
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stood  in  the  space  between  the  cars.  The  space  between  the  tank  car 
and  the  other  car  was  close,  but  apart  enough  to  stand  sidewise;  rest 
the  bucket  on  the  stringer,  and  draw  the  water.  At  the  time  she  went 
to  get  the  water  the  appellee  testifies  that  engine  No.  105  was  not  upon 
the  water  track  and  was  not  going  upon  the  same,  and,  so  far  as  she 
could  know  and  see,  had  not  yet  come  in  from  work  for  the  evening; 
that  thereupon  she  proceeded  to  draw  the  water.  While  the  appellee 
was  drawing  the  water  in  the  manner  mentioned,  the  appellant's  en- 
gine, without  any  knowledge  thereof  on  the  part  of  the  appellee,  was 
backed  from  the  main  line  and  to  the  water  track,  pushing  two  care; 
and  while  thus  backing  struck  against  the  tank  cars,  knocking  appel- 
lee down  on  the  track  and  injuring  her  as  alleged  in  her  petition. 

The  evidence  is  conflicting  as  to  whether  the  signals  or  notice  of 
the  approach  of  the  engine  and  train  were  given.  There  is  evidence 
in  the  record  on  the  part  of  the  appellee  that  no  signal  or  notice  of 
the  approach  was  given.  Her  evidence  is  positive  that  she  did  not 
hear  any  bell  ringing,  or  know  of  the  presence,  or  hear  the  approach 
of  the  engine  at  the  time.  There  is  some  evidence  on  the  part  of  the 
appellant  that  the  bell  on  the  engine  was  rung  as  it  started  in  on  the 
water  track  at  the  switch ;  but  the  undisputed  evidence  is  that  the  bell 
on  the  engine  was  in  a  defective  condition,  having  a  full  split  in  the 
side,  and  would  not  make  a  loud  noise.  There  is  no  evidence  that 
the  engine  whistled.  The  engineer  testifies  that  he  operated  the  engine 
on  to  the  spur  track  and  on  the  water  track  through  signals  given 
him  by  the  brakeman,  who  was  walking  on  the  ground  just  ahead; 
that  he  did  not  see  appellee  drawing  the  water,  and  could  not  have 
seen  her,  because  he  could  not  see  over  the  tank  of  the  water  tank 
car,  which  is  about  five  feet  high  above  the  flat  car  on  which  it  is 
situated ;  that  he  knew  for  what  purpose  the  tank  cars  were  kept  there, 
and  knew  that  the  people  there  got  water  from  the  tanks  at  all  times 
and  from  the  end  of  the  car.  The  brakeman,  who  was  signalling  the 
train  ahead,  says  that  he  was  next  to  the  first  tank  car  at  the  time  of 
the  injury,  and  had  waved  his  hand  for  the  engineer  to  come  on  back; 
that  he  did  not  see  anybody  ahead  in  front  of  the  tank  car,  because 
he  was  not  that  far  up;  and  that  he  could  not  have  seen  them  from 
where  he  was;  and  because  he  was  not  looking  out  for  such  purpose 
to  see  if  anybody  was  at  the  end  of  the  tank  car  getting  water,  that 
no  other  signal  was  given  but  what  he  was  giving  with  his  hand;  that 
the  bell  on  the  engine  was  rung  as  the  engine  started  in  on  the  water 
track  at  the  switch,  but  that  he  did  not  know  whether  it  was  kept 
continually  ringing  or  not;  that  he  knew  that  the  water  tank  cars  were 
kept  there,  and  the  purpose  for  which  they  were  kept  there.  It  was 
proven  by  the  appellee  that  the  end  of  the  tank  car  was  the  usual  and 
customary  place  to  draw  water  from,  and  was  generally  used  for  the 
purpose  by  the  employes  and  the  boarding-house  people,  and  this  was 
known  to  the  operatives  of  the  engine  and  the  people  there  generally; 
and  that  to  rest  the  bucket  on  the  stringer  at  the  end  of  the  car  and 
let  water  run  in  it  was  customarily  done  by  the  people  there,  and  that 
to  draw  water  from  this  end  of  the  car  it  was  proper  and  necessary  to 
stand  in  front  of  the  car  and  on  the  track  to  reach  the  faucet,  and 
that  this  practice  was  commonly  done  by  the  people  there;  that  she 
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was  advised  at  the  time  that  she  went  after  the  water^  by  her  niece^ 
that  there  was  no  good  water  in  the  first  tank  car^  and  for  this  reason 
she  went  to  this  nsual  place  at  the  end  of  the  rear  tank  car  to  get 
the  water. 

The  general  finding  of  the  jury  involved  the  finding  that  the  opera- 
tives of  the  train  failed  to  use  proper  care  to  give  proper  warning  of 
its  approach  under  the  circumstances^  and  that  appellee  did  not  fail 
to  exercise  proper  care  and  prudence^  under  the  circumstances^  for  her 
safety.  The  evidence  in  the  record  is  suflBcient  to  sustain  these  find- 
ings. We  can  not  say,  as  a  matter  of  law,  that  the  evidence  fails  to 
show  negligence  of  the  operatives  of  the  engine,  proximately  causing 
the  injury  to  appellee;  nor  that  appellee  was  guilty  of  contributory 
iiegligence.  The  frequent  and  customary  use  at  all  times  of  the  faucef 
provided  at  the  end  of  the  tank  car,  made  the  situation  around  the 
car  at  all  times  a  matter  known  to  the  operatives  of  the  engine  and 
to  the  appellant  company,  requiring  the  duty  of  the  exercise  of  proper 
care  in  backing  the  engine  on  to  the  water  track  against  the  tank  cars 
located  there,  in  giving  sufficient  warning  of  the  approach  of  the 
engine  and  cars  to  the  people  who  might  at  the  time^  be  at  the  tank 
car  getting  water.  Proper  care  in  warning  of  the  approach  of  the 
train  in  this  case  might  have  required  the  whistle  to  be  sounded,  es- 
pecially as  the  bell  was  broken;  it  might  have  required  a  proper  look- 
out by  the  brakeman  who  was  guiding  the  train  in  on  to  the  water 
track  at  the  time.  While  appellee  may  have  stood  on  the  track  in 
front  of  the  tank  car  drawing  water  therefrom,  yet  the  act  in  so  doing 
would  not  be  so  obviously  dangerous,  with  no  engine  on  the  track  at 
the  time  she  went  there,  as  to  be  negligence  on  her  part  as  a  matter 
of  law.  Taking  her  testimony  in  the  record,  it  was  purely  a  matter 
of  fact  as  to  whether  her  conduct  and  act  at  the  time  under  all  the 
circumstances  was  negligence  vel  non  on  her  part.  We  assume  the 
truth  of  the  general  findings  of  the  jury,  and  therefore  conclude  that 
the  appellant  company  was  guilty  of  negligence  proximately  causing 
the  injury  to  appellee,  and  that  appellee  was  not  g»ailty  of  contributory 
negligence. 

After  stating  the  facts  the  complaint  of  the  appellant  in  its  first 
assignment  of  error  is  to  the  overruling  a  demurrer  and  certain  ex- 
ceptions to  the  petition  of  appellee.  The  contention  is  that  the  facts 
stated  in  the  petition  show  negligence  on  the  part  of  the  appellee  as 
a  matter  of  law.  The  petition,  so  far  as  is  necessary  to  be  stated,  on 
this  subject  alleges  that  the  appellant  company  furnished  and  provided 
water  through  means  of  water  tank  cars  for  use  of  the  employes  and 
a  boarding-house  kept  for  their  benefit  at  "the  front,*'  a  place  main- 
tained by  appellant  for  the  conduct  of  its  business  and  where  its 
employes  worked;  that  to  enable  the  people  to  get  the  water  the  water 
ttfnk  cars  were  kept  located  on  a  spur  track  built  for  the  purpose 
near  the  boarding-house;  that  at  the  time  in  question,  for  the  pur- 
pose of  getting  a  bucketful  of  water  from  the  tank  car,  appellee  went 
to  the  tank  car,  "the  said  water  having  to  be  drawn  from  near  the  end 
of  said  car,  which  was  the  usual  and  customary  place  for  drawing  the 
same,  and  it  being  necessary  to  place  the  vessel  used  for  carrying 
the  said  wat^r  on  the  end  of  said  car,  as  the  water  should  be  drawn 
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from  the  said  tank,  and  while  drawing  the  eaid  water  plaintifi  was 
standing  on  the  said  track  at  and  near  the  end  of  said  car,  which  was 
the  usual  and  proper  and  customary  place  for  one  to  stand  while 
engaged  in  drawing  water  from  the  said  tank,  and  which  was  done 
with  the  knowledge  and  consent  of  the  defendant.'^  The  petition  con- 
tinuing states  that  while  thus  drawing  the  water  an  engine  with  cars 
attached  was  backed  on  to  the  spur  track  against  the  water  car  sud- 
denly and  negligently  and  without  warning  or  signal  of  approach, 
knocking  her  down  and  injuring  her,  and  "plaintiff  not  knowing  or 
having  any  reason  to  believe  that  said  engine  was  there,  or  anywhere 
near  by,  until  she  was  struck  as  aforesaid.'*  The  rule  in  this  State 
is  that  a  petition  need  not  negative  the  negligence  of  the  plaintiff 
unless  the  averments  in  the  petition  show  prima  facie  that  the  plain- 
tiff was  negligent.  Houston  &  T.  C.  Ry.  v.  Cowser,  57  Texas,  293; 
Texas  &  Pac.  Ry.  v.  Murphy,  46  Texas,  357.  We  do  not  think  the  peti- 
tion commits  the  appellee  to  the  charge  of  negligence.  The  petition 
develops  the  facts  that  the  water  tank  provided  by  appellant  for  the 
use  of  the  people  there,  was  constructed  by  appellant  with  a  faucet  in 
the  end  of  the  tank  to  draw  the  water,  and  that  this  mode  of  con- 
struction of  the  tank  necessitated  the  person  drawing  the  water  from 
this  end  of  the  tank  to  stand  in  front  and  on  the  track  of  the  rail- 
way, and  that  the  tank  car  occupied  a  particular  position  on  the  spar 
track  expressly  located  there  by  appellant  for  the  general  use  of  the 
people  there,  and  that  it  was  usea  at  all  times  by  the  people  there. 
Appellee  accounts  for  her  conduct  and  act  in  being  on  the  track  at 
the  front  end  drawing  water,  by  stating  the  facts  that  "this  was  the 
usual  and  customary  place  for  drawing  the  same,''  and  "while  draw- 
ing the  water  plaintiff  was  standing  on  the  track  at  and  near  the  end 
of  said  car,  which  was  the  usual  and  proper  and  customary  place  for 
one  to  stand  while  engaged  in  drawing  water  from  the  said  tank,  and 
which  was  done  with  the  knowledge  and  consent  of  the  defendant." 
This  accounts  for  the  mode  and  means  of  access  to  the  faucet  and 
at  the  usual  place^  and  known  to  the  appellant  company.  All  these 
facts  attended  and  surrounded  her  occupance  of  the  position.  As  to 
its  being  a  reasonably  safe  place,  she  states  that  the  tank  car  was 
located  on  a  spur  track  near  the  boarding-house,  and  that  at  the  time 
she  went  to  the  position  to  draw  the  water  she  did  not  know  or  hare 
any  reason  to  believe  that  the  engine  "was  there  or  anywhere  near  by." 
The  existence  of  contributory  negligence  is  sufficiently  negatived  by  the 
facts  alleged. 

The  second  assignment  of  error  complains  of  the  refusal  to  give  the 
following  special  instruction : 

"You  are  charged  that  the  plaintiff  in  going  between  the  cars  and 
drawing  water  from  the  end  of  the  tank  car,  when  there  was  a  safe 
place  in  said  tank  car  for  drawing  water,  which  was  known  to  her  at 
the  time,  she  assumed  the  risk  and  danger  incident  to  her  act  in 
going  between  said  cars,  which  prohibits  her  from  recovering  in  this 
case,  and  you  will  find  for  the  defendant." 

The  instruction  assumes  as  a  matter  of  law  that  because  appellee 
went  in  front  of  the  tank  car  to  draw  water  from  the  faucet  in  the 
end  of  the  tank  car,  instead  of  drawing  the  water  from  the  fancet 
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on  the  side  of  the  ear,  she  was  precluded  from  recovering  for  any 
injury  occasioned  to  her  resulting  from  the  engine  backing  cars  against 
the  tank  car  at  which  she  was  drawing  the  water.  It  was  the  equiva- 
lent of  an  instruction  to  return  a  verdict  for  defendant.  The  instruc- 
tion as  prepared  was  no  doubt  intended  to  be  predicated  on  the  prin- 
ciple of  the  law  of  assumed  risk  existing  between  master  and  servant. 
Assumed  risk  and  contributory  negligence  are  distinct  doctrines  of 
law.  The  distinction^  briefly  and  generally  stated,  is,  where  negligence 
or  want  of  proper  care  on  the  part  of  a  person  brings  about  injury 
which  he  suflFers,  then  "contributory  negligence"  could  be  applied  to 
his  act;  where  a  servant  is  injured  from  one  of  the  mere  known 
dangers  ordinarily  incident  to  his  service,  without  negligence  on  his 
part,  then  his  injury  is  ascribed  to  one  of  the  ordinary  risks  of  em- 
ployment which  he  assumed  in  entering  upon  the  service.  In  this  case, 
however,  the  relation  of  master  and  servant  does  not  affirmatively  ap- 
pear to  have  existed  between  appellant  company  and  appellee.  The 
latter  does  not  appear  from  the  record  to  have  been  employed  by  the 
company,  but  rather  appears  to  have  been  employed  by  her  sister  to 
work  in  the  boarding-house.  If  this  be  true,  then  she  was  in  the  atti- 
tude in  this  case  of  a  stranger,  and  not  an  employe,  to  the  company, 
and  the  doctrine  of  assumed  risk  would  not  be  applicable  to  the  case. 
But  whatever  that  fact  might  be,  the  court  in  the  main  charge  properly 
presented  the  issue  in  the  following  instruction: 

**If  you  find  that  at  the  time  plamtiff  undertook  to  draw  water  from 
the  end  of  the  tank  car,  it  was  dangerous  for  her  to  do  so  at  said  time 
and  place,  and  if  you  further  find  that  plaintiff  knew  it  was  dangerous, 
or  if  the  danger  was  open  and  obvious  to  her  observation,  then  she 
assumed  the  risk,  and  you  should  find  for  the  defendant.^' 

It  seems  to  be  contended  in  several  of  the  propositions  under  this 
assignment  in  appellant's  brief  that  the  charge  as  prepared  was  ap- 
plicable to  the  doctrine  of  contributory  negligence  as  well.  We  do 
not  so  think,  but  even  so  the  evidence  in  the  case  did  not  warrant  the 
court  in  ruling  as  a  matter  of  law,  as  is  the  legal  effect  of  the  in- 
struction, that  appellee  was  guilty  of  contributory  negligence.  There 
was  evidence  offered  by  appellee  to  show  that  the  tank  car  was  equipped 
with  a  faucet  in  the  end  for  drawing  the  water,  and  the  tank  car  was 
kept  located  on  the  "water  track"  for  the  purpose  of  enabling  the 
employes  and  the  boarding-house  management  to  obtain  water  there- 
from ;  that  it  was  customary  and  usual  to  get  the  water  from  the  faucet 
in  the  end  provided  for  the  purpose;  that  it  was  proper  and  necessary 
to  stand  in  front  of  the  car  to  draw  the  water;  that  the  "water 
track"  was  only  used  this  time  of  the  evening  for  storing  engine  No. 
105;  that  this  engine,  and  no  other  engine,  was  not  on  the  track  or 
thereabouts  at  the  time.  Under  these  circumstances,  as  detailed  by 
her,  it  would  not,  as  a  matter  of  law,  be  obviously  a  dangerous  under- 
taking to  stand  in  front  of  the  tank  car  to  draw  the  water.  It  involved 
the  exercise  of  discretion  and  judgment,  and  therefore  was  a  question 
of  fact  for  the  jury  to  determine  whether  she  was  guilty  of  negligence 
under  all  the  circumstances  in  the  case,  precluding  a  recovery.  The 
assignment  is  overruled. 

What  we  have   said   applies  to  the  special   instruction  complained 
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of  in  the  third  assignment.  The  instruction  as  framed  did  not  leave 
to  the  jury  to  determine  from  the  evidence  by  the  standard  of  ordinary 
care,  whether  or  not  appellee  was  guilty  of  negligence.  The  charge 
was  not  a  correct  application  of  the  law  in  this  case. 

The  fourth  assignment  is  overruled  because  the  instruction  as  offered 
assumed  as  a  matter  of  law  that  because  appellee  selected  the  end  of 
the  car  to  draw  water  from,  she  was  guilty  of  negligence  precluding 
a  recovery.  The  question  should  have  been  left  to  the  jury  to  decide 
whether  she  was  guilty  of  contributory  negligence  in  selecting  the  end 
of  the  car  to  draw  the  water  from.  Her  act  should  be  measured  by 
the  standard  of  whether  an  ordinarily  prudent  person,  under  the  cir- 
cumstances, would  have  done  as  appellee  did. 

The  fifth  assignment  is  overruled.  The  evidence  w^s  admissible  and 
proper  to  visit  knowledge  upon  the  company  and  the  operatives  of 
the  engine  of  the  general  use  made  of  the  tank  car,  and  the  manner 
in  which  it  was  used,  and  the  situation  around  the  tank  car  at  all 
times.  With  knowledge  of  this  situation  it  devolved  upon  the  appel- 
lant to  exercise  the  proper  care  to  operate  its  engines  at  and  near 
the  tank  car,  and  to  keep  a  lookout  for  persons  that  might  be  using 
it,  and  to  give  warning  to  persons  who  might  be  drawing  water  from 
the  car,  of  the  approach  of  the  engine.  It  visited  knowledge  to 
appellant  of  a  situation  requiring  the  exercise  of  care  to  avoid  injuiy. 

The  error  complained  of  in  the  sixth  assignment  is  clearly  a  clerical 
error,  and,  taking  the  paragraph  as  a  whole,  could  not  possibly  have 
misled  the  jury. 

The  seventh  assignment  is  overruled. 

The  eighth  assignment  of  error  complains  that  the  court  erred  in 
submitting  the  question  of  negligence  to  the  jury,  because  it  was  con- 
clusively shown  that  the  operatives  of  the  train  were  not  negligent 
We  are  of  the  opinion  that  the  court  did  not  err.  The  evidence  re- 
quired the  submission  of  tlie  issue  to  the  jury.  The  engineer  and 
brakeman  each  knew  that  the  iBink  cars  were  located  on  this  track, 
and  that  people  there  got  water  from  the  cars,  and  got  it  at  all  times 
and  at  all  the  faucets  provided.  With  knowledge  of  this  situation,  it 
was  their  legal  duty,  in  backing  the  engine  on  this  track  and  against 
the  tank  cars,  to  give  sufficient  warning  of  its  approach  and  to  exer- 
cise ordinary  care  to  avoid  injuring  people  who  might  be  at  the  car 
drawing  water.  The  bell  on  the  engine  was  broken,  and  that  it  would 
not  make  a  sufficiently  loud  noise  was  known  to  the  engineer.  No 
whistle  was  sounded.  The  engineer  could  not  see,  on  account  of  ob- 
structions ahead.  The  brakeman  on  the  ground  guiding  the  train  into 
the  siding,  did  not  make  any  effort  to  look  ahead  to  see  if  anybody 
was  there.  He  says :  "I  did  not  see  anybody  in  between  the  tank  cars 
ahead.  I  was  not  that  high  up.  I  was  not  looking  for  anything 
like  that.  If  there  were  any  signals  given  outside  of  the  signals  I 
gave  to  come  on  back  there,  I  did  not  see  them.'*  We  are  not  pre- 
pared to  hold,  as  a  matter  of  law,  that  there  was  no  negligence  on 
the  part  of  the  operatives  of  the  train.  It  might  have  been  in  the 
exercise  of  proper  care  to  blow  the  whistle,  and  it  might  have  been 
in  the  exercise  of  proper  care  for  the  brakemw  to  have  gone  further 
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ahead  to  discover  the  situation  there  before  signalling  the  approach 
of  the  engine.     The  question  was  properly  for  the  jury. 

What  ^e  have  said  hereinbefore  disposes  of  the  ninth,  tenth  and 
eleventh  assignments,  which  are  to  the  effect  that  the  court  erred  in 
overruling  the  motion  for  new  trial,  because  the  verdict  was  contrary 
to  the  law  and  evidence. 

The  twelfth  assignment  is  to  the  same  effect  as  the  fifth,  and  for 
the  same  reason  the  evidence  was  admissible. 

The  thirteenth  assignment  is  practically  a  review  of  the  questions 
passed  on,  and  is  overruled. 

There  is  no  error  of  law  in  the  record.  The  evidence,  though  con- 
flicting, was  passed  on  by  the  jury,  and  it  is  sufBcient  to  support 
their  findings.  We  can  not  say  that  the  amount  of  the  verdict  is 
excessive. 

The  case  is  ordered  affirmed. 

Affirmed* 

Writ  of  error  refused. 


Houston  &  Texas  Centbal  Railroad  Company  v.  C.  H.  R.  Patrick. 

Decided  April  16,  1008. 

1.— Vaster  and  Servant — ^Hegllgenoe. 

*  Due  care  by  the  master  with  regard  to  the  safety  of  appliances  is  to  be 
measured  by  the  circumstances  imder  which  they  are  to  be  used  by  the  servant. 
The  fact  that  the  appliance  is  a  common  and  simple  one,  such  as  a  rubber  hose 
pipe,  does  not  necessarily  relieve  the  master  from  the  duty  to  inspect,  nor 
justify  a  charge  to  that  effect,  where  the  defects  in  it  may  involye  danger  to 
the  servant  in  the  position  in  which  he  must  use  it. 

2. — Same — Case  Stated. 

A  car  cleaner,  working  at  night  on  the  top  of  a  passenger  coach,  and 
dragging  aloug  its  top  a  small  hose  pipe  for  the  purpose  of  filling  the  water 
tans  from  an  opening  in  the  roof  of  the  car,  was  thrown  to  the  ground  and 
injured  by  the  giving  way  of  the  hose  at  one  of  the  several  points  where  it  had 
been  insecurely  spliced  in  mending.  Held,  that  the  master  was  not  relieved 
from  the  duty  to  inspect,  nor  the  servant  charged  with  such  duty,  nor  with  the 
assumption  of  the  risk,  by  reason  of  the  simple  nature  of  the  appliance,  when 
used  under  such  circumstances  and  where  the  defect  was  unknown  to  him;  and 
the  questions  of  the  master's  negligence  and  of  the  servant's  contributory  neg- 
ligence were  properly  left  to  the  jury.  Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Larkin,  98 
Texas,  227,  and  Missouri  Pac.  Ry.  Co.  v.  Somers,  78  Texas,  441,  distinguished. 

S.— Latent  Defect — Charjgre — ^EYldence. 

In  the  absence  of  evidence  that  a  defect  ( in  the  splicing  of  a  rubber  hose 
pipe)  was  such  as  would  not  have  been  discovered  by  proper  inspection,  a 
charge  relieving  the  master  from  liability  in  such  case  was  properly  refused. 

4.— Serrant's  Knowledge  and  Care. 

The  servant  is  not  charged  with  the  duty  of  inspecting  appliances  or  using 
ordinary  care  for  discovery  of  defects  in  them,  and  may  assume  that  the  master 
has  performed  his  duty  with  reference  thereto;  it  is  not  improper  to  charge 
that  such  is  the  law,  observing  the  proper  exceptions,  in  applying  the  law  to 
the  facts,  of  cases  where  the  defect  is  known  to  the  servant,  or  knowledge 
necessarily  acquired  in  the  performance  of  his  duties,  or  where  be  wss  re<|iiire<l 
by  his  emplo^ent  to  inspect. 
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5. — ^Evidence — ^Bepain — ^Harmleit  Error. 

Admission  of  evidence  that  "the  repair  work  was  just  barely  enough  to 
keep  the  business  going — repairs  for  the  time  being/'  though  perhaps  objection- 
able as  a  conclusion  of  the  witness,  and  as  proof  of  general  negligence  not 
relating  to  the  particular  defect  in  issue,  held  not  ground  for  reyersal. 

6. — ^Evidenee — Opinion. 

Testimony  of  a  witness  by  deposition  that  he  "supposed"  certain  facts  to 
exist  was  properly  excluded  as  mere  opinion. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore Hon.  J.  M.  Pearson. 

Baker,  Bolts,  Parker  &  Garwood  and  Head,  DUlard  &  Head,  for  ap- 
pellant.— ^The  overwhelming  preponderance  of  the  evidence  showed  that 
it  was  appellee's  duty  under  his  employment,  if  any  one's,  to  inspect 
the  hose  which  was  the  cause  of  his  injury,  and  under  such  circum- 
stances appellant  was  not  liable,  even  though  it  may  have  failed  to  have 
the  hose  inspected  by  regular  inspectors.  Maes  v.  Bailway,  23  S.  W., 
725;  Bailway  v.  Kizziah,  86  Texas,  81 ;  20  Encyc.  of  Law  (2d  ed.),  142. 

The  hose  which  caused  plaintiff's  injuries  was  of  that  simple  nature 
that  every  one  of  common  experience  would  understand  its  use  and  the 
dangers  to  be  apprehended  therefrom,  and  consequently  no  duty  of  in- 
spection devolved  upon  the  defendant.  Gulf,  C.  &  S.  F.  By.  v.  Larkin, 
98  Texas,  225,  where  this  question  is  fully  considered. 

Where  the  evidence  decidedly  preponderates  in  favor  of  one  of  the 
parties,  and  that  part  of  the  evidence  which  favors  the  verdict  in  favor* 
of  the  other  party  consists  mainly  of  his  own  testimony,  the  Appellate 
Court  should  reverse  and  order  a  new  trial,  even  though  the  evidence  be 
not  of  that  conclusive  character  which  would  authorize  a  peremptory 
instruction.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Wilson,  59  8.  W.,  591 ;  Mis- 
souri Pac.  By.  Co.  v.  Somers,  78  Texas,  441. 

It  is  the  duty  of  an  employe  to  use  ordinary  care  to  see  whether  the 
master  has  performed  his  duty  of  using  ordinary  care  in  furnishing 
appliances.  However,  under  ordinary  circumstances  where  the  ma- 
chinery is  complicated,  and  the  duty  of  inspection  is  unquestionably  im- 
posed upon  the  master,  the  servant,  in  the  exercise  of  such  ordinary 
care,  may  assume  that  the  master  has  performed  his  duty.  Bailey, 
Master's  Liability  for  Injuries  to  Servant,  159;  Wormell  v.  Bailway 
Co.,  79  Me.,  405. 

If  in  any  case  it  be  proper  for  the  court  to  charge  the  jury  that  the 
servant  in  the  exercise  of  ordinary  care  has  the  right  to  assume  that 
the  master  has  performed  his  duty  in  furnishing  appliances,  such 
charge  is  entirely  improper  when  it  is  applied  to  the  duty  of  the  master 
in  reference  to  simple  tools,  such  as  an  ordinary  rubber  hose,  familiar 
to  every  one.    Gulf,  C.  &  S.  F.  By.  Co.  v.  Larken,  98  Texas,  225. 

One  of  the  most  important  issues  in  this  case  being  that  the  hose  in 
question  was  a  simple  appliance  of  that  nature  which  did  not  impose 
upon  defendant  the  duty  of  inspection,  it  should,  upon  request  by  de- 
fendant, have  been  distinctly  called  to  the  attention  of  the  jury.  Rail- 
way Co.  V.  McGlamory,  89  Texas,  635 ;  Bailway  Co.  v.  Hall,  98  Texas, 
480. 

Where  the  question  is  whether  or  not  a  person  has  been  negligent  in 
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doing  or  in  failure  to  do  a  particular  act^  evidence  is  not  admissible  to 
show  that  he  has  been  guilty  of  a  similar  act  of  negligence  or  even 
habitually  negligent  upon  a  similar  occasion.  Railway  v.  Rowland,  82 
Texas,  166;  Houston  v.  T.  C.  Ry.  v.  Jones^  16  Texas  Civ.  App.,  179; 
Railway  v.  Johnson,  92  Texas,  380. 

James  P.  Haven,  W.  J.  Mathis,  E.  J.  Smith  and  McOrady  &  Mc- 
Mahon,  for  appellee. — The  verdict  is  supported  by  the  evidence.  The 
defendant  knowingly  furnished  plaintiff  an  unsafe  and  defective  hose 
with  which  to  work,  knowing  that  he  would  have  to  use  it  upon  top 
of  the  coach,  and  that  its  weight  when  filled  with  water  was  such  as 
required  plaintiff's  strength  and  force  to  move  it  about  in  using  it,  and 
was  liable  to  throw  him  out  of  balance  and  cause  him  to  fall  if  it 
should  break  or  come  apart  when  being  used.  The  law  imposed  no 
duty  on  plaintiff  to  hunt  for  defects,  and  if  there  was  any  custom  or 
duty  to  inspect  or  repair  in  fact,  plaintiff  did  not  know  it.  The  hose 
being  furnished  to  him  at  night  in  the  dark,  he  is  not  charged  as  matter 
of  law  with  defects  which  its  use  in  daylight  would  have  disclosed.  Be- 
sides, the  assumed  risk,  if  any,  of  Patrick  is  not  a  defense  for  defendant's 
negligence,  since  defendant  knew  of  the  defect  in  the  hose.  Acts  1905, 
p.  386 ;  Adams  v.  Railway  Co.,  102  S.  W.,  906 ;  Drake  v.  Railway  Co., 
89  S.  W.,  405;  Railway  Co.  v.  Schuler,  102  S.  W.,  783;  Railway  Co. 
V.  Hannig,  91  Texas,  347;  Railway  Co.  v.  Bingle,  91  Texas,  287;  Bon- 
nett  V.  Eailway  Co.,  89  Texas,  72 ;  Dupree  v.  Alexander,  29  Texas  Civ. 
App.,  31;  Railway  Co.  v.  Elkins,  54  S.  W.,  931;  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Davis,  35  Texas  Civ.  App.,  285;  Schlemmer  v.  Railway  Co.,  205 
TJ.  S.,  1. 

WILLSON,  Chief  Justice. — The  suit  was  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by  him 
in  the  performance  of  his  duties  as  one  of  appellant's  coach  cleaners  at 
Denison,  as  the  result  of  appellant's  negligence.  In  accordance  with 
the  verdict  of  a  jury  a  judgment  for  $6000  was  rendered  in  appellee's 
favor. 

At  the  time  he  was  injured  appellee  had  been  in  appellant's  service 
as  a  coach  cleaner  about  six  months.  His  service  for  the  company  was 
performed  at  night — ^between  seven  o'clock  in  the  evening  and  six 
o'clock  in  the  morning.  One  of  his  duties  was  to  supply  with  water 
tanks  used  in  passenger  coaches.  The  tanks  were  filled  from  the  tops 
of  the  coaches.  To  enable  him  to  discharge  this  duty  appellant  fur- 
nished appellee  with  a  lantern,  with  a  ladder  to  be  used  in  getting  on 
top  of  the  coaches,  and  with  a  rubber  hose  about  one  inch  in  diameter 
attached  to  a  water  plug  in  its  yard  and  long  enough — thirty-five  or 
forty  feet — to  reach  from  the  plug  to  the  openings  to  the  tanks  in  the 
tops  of  the  coaches.  About  4:30  o'clock  on  the  morning  of  April  23, 
1906,  while  it  was  yet  dark,  appellee  in  the  performance  of  his  duty  to 
supply  the  tanks  thereof  with  water,  went  on  to  the  top  of  one  of 
appellant's  passenger  coaches,  and  by  means  of  the  hose  furnished  to 
him  by  appellant  for  the  purpose,  filled  a  tank  at  one  end  of  the  coach. 
He  then  walked — dragging  the  hose  after  him — along  the  top  of  the 
coach  to  near  the  opposite  end  thereof,  where  the  opening  to  the  other 
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tank  was  situated,  for  the  purpose  of  filling  it.  The  hose  was  old  and 
worn.  It  had  been  broken  in  several— one  witness  testified  as  many  a^( 
eight — places,  and  repaired  by  cutting  smooth  the  broken  ends,  brinc;- 
ing  them  together  over  a  piece  of  iron  piping,  and  then  securing  the 
ends  with  wire.  To  get  suffi.cient  of  the  hose  on  top  of  the  coach  to 
reach  the  tank  opening,  appellee  gave  the  hose  a  pull,  when  two  of  its 
parts  suddenly  separated  at  one  of  the  places  where  it  had  been  re- 
paired^ causing  appellee  to  lose  his  balance  and  to  fall  from  the  tnp 
of  the  coach  to  the  ground,  a  distance  of  from  eighteen  to  twenty  feet. 
whereby  his  arm  and  leg  were  broken,  and  whereby  he  suffered  other 
injuries.  The  verdict  of  the  jury  involves  a  finding  by  tliem  that 
appellant  was  guilty  of  negligence  in  the  particular  submitted  to 
them  by  the  trial  court's  charge  proximately  causing  the  injuries 
suffered  by  appellee,  and  that  appellee  himself  was  without  fault  in 
connection  with  such  injuries.  The  testimony,  we  think,  is  sufficient 
to  support  the  findings  of  the  jury,  and  we  adopt  said  findings  as  our 
own. 

By  its  first  assignment  of  error  appellant  complains  of  the  action  of 
the  court  in  refusing  to  peremptorily  instruct  the  jury  to  return  a 
verdict  in  its  favor,  and  by  its  second  assignment  it  urges  that  the 
verdict  of  the  jury  was  contrary  to  the  evidence.  In  support  of  these 
assignments  appellant  insists  (1)  that  the  hose  was  a  simple  appli- 
ance, which  any  prudent  person  would  have  furnished  to  his  employe 
to  work  with  without  previously  inspecting  it;  (2)  that  the  evidence 
overwhelmingly  showed  that  it  was  appellee's  duty  to  inspect,  and, 
if  it  needed  it,  repair  the  hose;  (3)  that  the  evidence  sliowed  that  if 
there  was  such  a  defect  in  the  hose  as  rendered  it  dangerous  to  use, 
appellee,  if  he  did  not  know  of  such  defect,  was  negligent  in  failing 
to  know  it;  and  (4)  that  the  evidence  showed  that  appellee  was  neg- 
ligent in  his  manner  of  handling  the  hose,  in  that  he  d merged  it  across 
the  car  to  fill  one  of  the  tanks,  instead  of  getting  off  tlie  coach  with 
it  after  filling  the  tank  at  one  end  and  getting  upon  the  coach  at  its 
other  end  for  the.  purpose  of  filling  the  tank  there.  We  do  not  think 
these  contentions  should  be  sustained.  Appellant  was  bound  to  use 
ordinary  care  to  provide  for  appellee's  use  reasonably  safe  and  suitable 
instrumentalities  to  enable  him  to  fill  the  tanks,  and  became  respon- 
sible to  him  for  injuries  suffered  by  him  without  fault  on  his  part 
in  the  discharge  of  his  duty  to  it  to  fill  the  tanks,  proximately  caused 
by  its  failure  to  furnish  such  instrumentalities.  4  Thompson  Neg., 
sees.  3986,  3987;  2  Labatt  Mas.  &  Ser.,  sees.  22a,  23;  20  Am.  &  Eng. 
Ency.  Law,  2d  ed.,  p.  71.  It  can  not  be  said  as  matter  of  law  and 
without  reference  to  the  use  to  be  made  of  it,  tliat  because  a  rubber 
hose  is  a  common  and  simple  appliance,  the  master  when  furnishing 
such  hose  to  his  servant  for  use  in  the  discharge  of  his  duties  as  such, 
does  not  owe  to  him  the  duty  to  use  ordinary  care  to  see  that  it  is 
reasonably  suitable  and  safe  for  the  servant's  use  in  the  service  to 
be  performed  by  him.  St.  Louis  S.  W.  Ry.  Co.  v.  Schuler,  46  Texas 
Civ.  App.,  356.  *^n  furnishing  a  tool  of  any  kind,"  said  the  Supreme 
Court  in  Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.,  99  Texas,  240,  "the 
master  is  bound  to  use  ordinary  care  for  the  safety  of  the  servant 
who  uses  it."     The   diligence   which   will   amount  to   ordinary  care 
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must  be  measured  by  the  circumstances  of  each  particular  case  as  it 
arises.  If  it  were  to  be  used  by  the  servant  in  an  ordinary  garden 
in  watering  a  flower  bed  in  daylight,  it  might  well  be  said  that  the 
master  was  not  lacking  in  care  in  furnishing  to  his  servant  for  the 
purpose  an  old,  rotten  hose,  the  broken  parts  of  which  had  been  spliced 
together  in  from  four  to  eight  places.  But  as  matter  of  law  it  should 
not  be  so  said,  when  such  a  hose  is  furnished  to  the  servant  to  be 
used  in  the  night-time,  in  filling  a  tank  on  the  top  of  a  passenger 
coach.  In  the  one  case  an  ordinarily  prudent  person  might  well  con- 
clude that  there  would  be  no  occasion  to  so  use  the  hose  as  to  cause 
it  to  break  or  to  pull  apart  at  places  previously  broken;  and  he  also 
might  well  conclude  that  should  it  break  or  pull  apart  his  servant's 
life  or  limb  would  not  thereby  be  endangered.  But  here  the  hose  was 
famished  to  the  servant  to  be  used  in  the  night-time,  on  top  of  a 
coach  eighteen  or  twenty  feet  above  the  ground.  Full  of  water  it  had 
to  be  carried  or  dragged  by  the  servant  to  the  top  of  the  coach,  so 
necessarily  taxing  its  strength,  more  or  less;  and  after  it  was  gotten 
to  the  top  of  the  coach  the  servant  there  had  to  adjust  it  in  the  opening 
to  the  .tank.  In  furnishing  such  a  hose  for  such  a  use,  it  can  not  be 
said  that  a  reasonably  prudent  person  would  not  have  contemplated 
either  that  the  hose  would  not  break  or  pull  apart,  or  if  it  did,  that 
the  safety  of  the  servant  thereby  would  not  be  endangered.  Whether 
a  reasonably  prudent  person  under  those  circumstances  would  have 
furnished  to  his  servant  such  a  hose  was  properly  a  question  for  the 
jury.  Adams  v.  Gulf,  C.  &  S.  P.  By.  Co.,  101  Texas,  5.  The  case 
(Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Larkin,  98  Texas,  227),  relied  upon  by 
appellant  as  a  support  for  its  contention,  is  unlike  this  one.  There 
while  the  servant  was  cleaning  a  lantern  its  globe  broke,  injuring 
him.  The  undisputed  evidence  showed  that  the  lantern  had  been 
purchased  from  reliable  manufacturers  and  was  of  good  and  standard 
make.  The  serviint  had  used  it  several  days,  during  which  time  it 
was  in  his  exclusive  possession  and  control.  It  was  his  duty  to  keep 
it  clean  and  to  see  that  it  was  in  a  proper  condition  for  use.  The 
defect  in  the  globe,  it  seems,  was  a  latent  one.  Here  the  hose  was 
old  and  rotten,  and  had  been  broken  again  and  again.  According  to 
appellee's  testimony,  he  had  never  used  it  before,  and  was  ignorant  of 
its  condition.  It  was  furnished  to  him  to  use  for  the  first  time  in 
the  night-time.  He  had  not  had  and  did  not  have  the  right  to  its 
exclusive  use  and  control.  It  was  not  his  duty  to  repair  and  keep  it 
in  a  proper  condition  for  use.  In  the  face  of  such  material  differences 
in  the  facts  of  the  two  cases,  it  can  not  be  said  that  the  conclusion 
reached  in  the  Larkin  case,  that  the  master  did  not  owe  to  the  servant 
a  duty  to  inspect  the  lantern,  requires  a  holding  in-  this  one  that  the 
hose  was  such  a  common  and  simple  appliance  as  relieved  appellant 
of  the  duty  of  inspection  which  otherwise  would  have  rested  upon  it, 
in  the  discharge  of  its  duty  to  use  reasonable  care  to  furnish  him 
with  a  reasonably  safe  and  suitable  appliance  for  use  in  filling  the 
water  tanks.  As  to  other  contentions  made  by  appellant  under  these 
assignments,  it  is  sufiBcient  to  say  that  there  was  evidence  that  it  was 
not  a  part  of  appellee's  duty  to  either  inspect  or  repair  the  hose,  that 
it  was  placed  for  his  use  in  filling  the  tanks,  and  for  the  first  time 
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used  by  him  on  the  occasion  when  he  was  injured,  and  that  he  did  not 
know  its  condition,  and  evidence  that  appellee  was  doing  the  service 
in  the  way  it  was  usually  done  in  walking  on  top  of  the  coach  and 
dragging  the  hose  after  him,  etc.  It  is  true  there  was  much  evidence 
tending  to  show  that  appellee  had  frequently  used  the  hose  before 
and  must  have  known  its  condition,  and  that  it  was  his  duty  to  in- 
spect it  and  if  necessary  repair  it.  The  jury  determined  the  con- 
flict in  the  evidence  in  appellee's  favor,  and  we  can  not  say  there  was 
not  evidence  to  support  their  finding.  The  state  of  the  evidence,  we 
think,  does  not  bring  the  case  within  the  reason  of  the  rule  applied 
in  Missouri  Pac.  Ry.  Co.  v.  Somers,  78  Texas,  441.  There  the  plain- 
tiflf's  case  was  supported  by  his  own  testimony  alone.  On  other  occa- 
sions he  had  given  inconsistent  versions  of  the  facts,  and  on  the  trial 
resulting  in  the  judgment  appealed  from  had  given  a  very  unsatisfac- 
tory explanation  of  his  previous  inconsistent  statements.  In  this  case 
appellee's  testimony  that  it  was  not  his  duty  to  inspect  and  repair  the 
hose  is  not  without  support  in  the  record,  and  the  evidence  contradict- 
ing his  statement  that  the  hose  on  the  night  he  was  injured  was  used 
by  him  for  the  first  time  is  not  strong.  Except  the  testimony  of  other 
witnesses  contradicting  his  testimony,  there  is  not  in  the  record  any 
evidence  tending  to  discredit  him. 

Appellant  insists  that  the  court  erred  in  refusing  to  charge  the  jury 
as  requested  by  it,  as  follows: 

"If  you  believe  there  was  any  splice  in  the  hose  or  any  defect  or 
condition  that  would  cause  it  to  come  apart,  and  that  on  account  of 
such  splice  and  condition  the  same  did  come  apart,  and  that  the  same 
would  not  have  been  discovered  by  an  inspection  made  in  an  ordinary 
careful  and  prudent  manner,  you  will  find  a  verdict  for  the  defendant." 

The  testimony  was  uncontroverted  that  the  hose  had  been  broken, 
and  where  broken  had  been  spliced.  The  testimony  was  uncontro- 
verted that  the  repairs  so  made  were  made  by  appellant.  And  the 
testimony  also  was  uncontroverted  that  the  hose  separated  at  one  of 
the  places  where  it  had  been  previously  broken  and  been  spliced  to- 
gether. There  was  no  testimony  indicating  that  the  defect  in  the 
splicing  might  have  been  such  as  would  not  have  been  discemable  by 
an  inspection  properly  made.  Because  not  warranted  by  the  evidence, 
we  think  it  was  not  error  to  refuse  to  instruct  the  jury  as  appellant 
requested. 

The  court  instructed  the  jury  that  appellee  'Tiad  a  right  to  assume 
that  the  appliances  which  he  used  in  the  discharge  of  his  duty  were 
reasonably  safe,  and  he  is  not  required  to  use  ordinary  care  to  see 
whether  the  railroad  company  has  performed  its  duty  of  using  ordinary 
care  in  furnishing  him  reasonably  safe  appliances  with  which  to  work, 
or  on  its  failure,  if  any,  of  using  ordinary  care  to  keep  said  appliances 
in  a  reasonably  safe  condition."  Appellant  urges  that  this  charge 
was  on  the  weight  of  the  evidence  and  erroneous  in  telling  the  jury 
that  appellee  was  not  required  to  use  ordinary  care  to  ascertain  whether 
appellant  had  discharged  its  duty  or  not.  In  the  portion  of  the  charge 
complained  of  the  trial  court  was  stating  abstract  propositions  of  law. 
As  a  matter  of  law  it  was  appellant's  duty  to  furnish  appellee  with 
reasonably  safe  appliances  to  use  in  discharging  his  duty.    As  a  matter 
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ol  law  he  had  a  right  to  assume  that  appellant  had  performed  its  duty. 
and  that  the  hose  was  reasonably  safe.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Hannig,  91  Texas,  347 ;  20  A.  &  E.  Ency.  Law,  2d  ed.,  pp.  73-90.  If 
he  had  a  right  to  so  assume,  then  we  are  not  prepared  to  say  that  the 
court  erred  in  so  abstractly  instructing  the  jury  that  he  was  not  re- 
quired to  use  ordinary  care  to  see  that  appellant  had  performed  its 
duty  by  furnishing  him  such  an  appliance.  But  if  the  charge  in  the 
portion  complained  of  should  be  regarded  as  an  inaccurate  statement 
of  legal  principles,  when  construed  in  connection  with  the  remainder 
of  the  instructions,  it  should  not  be  held  to  have  misled  the  jury.  Im- 
mediately following  and  as  qualifying  the  statement  that  appellee  was 
not  required  to  use  ordinary  care  to  ascertain  whether  appellant  had 
discharged  its  duty  or  not,  the  court  added :  "Unless  he  knows  before 
using  of  the  failure  of  the  defendant  company,  if  any,  to  furnish  said 
reasonably  safe  appliances,  and  the  consequent  risks  upon  such  failure, 
or  in  the  ordinary  discharge  of  his  own  duty  he  must  necessarily  have 
acquired  such  knowledge,  or  unless  by  the  terms  and  nature  of  his 
employment  it  was  made  a  part  of  the  duty  of  plaintiff  to  inspect  the 
appliances  with  which  he  is  called  upon  to  work  and  he  has  failed  to 
make  such  inspection.*^  And  in  applying  the  law  of  the  case  to  its 
facts  the  jury  were  specifically  directed  to  return  a  verdict  for  appel- 
lant if  they  believed  from  the  evidence  that  appellee  knew  or  in  the 
discharge  of  his  duties  should  have  known  of  the  condition  of  the 
hose.  Taken  as  a  whole,  we  do  not  think  the  charge  in  the  particular 
complained  of  is  subject  to  the  criticism  urged  to  it.  Smith  v.  Gulf, 
W.  T.  &  Pac.  Ry.  Co.,  65  S.  W.,  85;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Hannig,  91  Texas,  347. 

By  its  fifth  assignment  of  error  appellant  complains  of  the  refusal 
of  the  court  to  instruct  the  jury  as  requested  by  it  to  find  in  its  favor 
if  they  believed  the  hose  furnished  to  appellee  to  fill  the  tank  "was 
a  simple  appliance  for  that  purpose,  and  in  its  condition  of  such  simple 
construction  and  character  that  a  man  of  ordinary  prudence  would 
have  furnished  it  to  his  employe  to  do  the  work  with  without  inspect- 
ing it  or  having  it  inspected,  and  that  it  was  of  such  simple  character 
that  a  man  of  ordinary  prudence  would  have  left  it  to  his  employe 
to  determine  for  himself  whether  or  not  it  was  suitable  for  the  pur- 
poses for  which  it  was  furnished  to  the  employe,  and  that  because  of 
such  condition  it  parted  and  brought  about  plaintiff's  injury."  Keep- 
ing in  view  the  use  to  be  made  of  the  hose  in  question,  we  do  not 
think  it  was  the  duty  of  the  court  to  instruct  the  jury  at  all  on  the 
theory  that  the  hose  may  have  been  such  a  simple  appliance  as  to 
relieve  appellant  of  the  duty  to  use  ordinary  care  to  see  to  it  that  it 
was  reasonably  safe  and  suitable.  Abstractly  considered,  it  is  doubt- 
less true  that  the  hose  might  be  regarded  as  such  a  simple  appliance; 
but  wjien  considered  in  connection  with  the  use  and  the  circumstances 
of  the  use  made  of  it,  we  think  it  could  not  be  so  regarded.  The  ap- 
pliance and  the  use  to  be  made  of  it  can  not  be  separated.  Because 
they  can  not  be  separated,  on  the  facts  of  this  case  we  think  the  charge 
requested  properly  was  refused.  Drake  v.  San  Antonio  &  A.  P.  Ry. 
Co.,  99  Texas,  240;  St.  Louis  S.  W.  Ry.  Co.  v.  Schuler,  46  Texas  Civ. 
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App.,  356.  But  were  we  of  the  opinion  that  the  issue  was  one  which 
on  the  facts  of  the  case  should  have  been  submitted  to  the  jury,  we 
would  be  inclined  to  think  it  fully  and  properly  covered  by  that  por- 
tion of  the  court's  main  charge  instructing  the  jury  to  return  a  ver- 
dict for  appellant  if  they  believed  from  the  evidence  "that  it  was  not 
the  duty  of  the  defendant  company  to  inspect  the  hose  which  it  fur- 
nished the  plaintiif  on  the  occasion  when  he  was  injured,  that  is,  if 
you  find  and  believe  from  the  evidence  that  an  ordinarily  prudent 
person  using  said  hose  under  the  same  or  similar  circumstances  would 
not  have  inspected  the  same.'* 

With  reference  to  repair  work  done  on  hose  furnished  by  appellant, 
the  witness  Frank  Leeds  was  permitted  by  deposition  over  appellant's 
objection  to  testify :  "The  repair  work  was  just  barely  enough  to  keep 
the  business  going — ^repairs  for  the  time  being.*'  The  grounds  of  ap- 
pellant's objection  were  that  the  testimony  was  a  conclusion  or  opinion 
of  the  witness,  and  was  irrelevant  and  immaterial  in  that  the  question 
was  not  as  to  how  much  repairs  \fere  done  or  not  done  on  hose,  but 
as  to  the  repairs  done  on  the  particular  hose  used  by  appellee  at  the 
time  he  was  injured.  Appellant  urges  that  the  admission  of  the  tes- 
timony was  prejudicial  to  it  because  calculated  to  inflame  the  jury. 
In  support  of  its  contention  appellant  cites  Missouri,  £.  &  T.  Ry.  Co. 
V.  Johnson,  92  Texas,  380,  where  it  is  said  that  "the  rule  is  well  set- 
tled that  when  the  question  is  whether  or  not  a  person  has  been  neg- 
ligent in  doing  or  failing  to  do  a  particular  act,  evidence  is  not  ad- 
missible to  show  that  he  has  been  guilty  of  a  similar  act  of  negligence 
or  even  habitually  negligent  upon  a  similar  occasion."  The  witness 
was  testifying  with  reference  to  the  hose  furnished  by  appellant,  in- 
cluding the  one  used  by  appellee  on  the  occasion  when  he  was  injured. 
Insofar  as  the  witness'  testimony  referred  to  the  hose  used  by  appellee 
on  that  occasion,  we  do  not  think  it  was  immaterial  or  irrelevant 
The  condition  of  that  particular  hose  was  a  relevant  and  material 
fact.  The  amount  of  the  repair  work  and  its  character,  done  on  it, 
would  tend  to  show  its  condition  on  the  occasion  when  appellee  was 
injured.  To  our  minds  it  does  not  clearly  appear  that  the  witness, 
instead  of  stating  facts  within  his  knowledge  as  to  the  repairs  and 
their  character,  was  merely  stating  his  opinion  predicated  upon  facts 
tending  to  show  the  nature  of  the  repairs  made.  So  far  as  the  answer 
included  other  hose  than  the  one  in  question  we  think  it  was  improper. 
It  was  immaterial  whether  other  hose  was  in  good  or  bad  condition. 
We  do  not  think,  however,  that  the  admission  of  the  evidence  on  that 
account  should  be  held  suflBcient  to  justify  a  reversal  of  the  judgment 
In  the  light  of  the  other  evidence  in  the  record  we  think  it  safely 
can  be  assumed  that  injury  to  appellant  did  not  result  from  its  ad- 
mission. Missouri  Pac.  Ry.  Co.  v.  Jarrard,  65  Texas,  665;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Parr,  8  Texas  Civ.  App.,  280;  Thompkins  v. 
Toland,  46  Texas,  591 ;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Harlan,  62  S. 
W.,  971;  Texas  &  P.  By.  Co.  v.  Warner,  42  Texas  Civ.  App.,  281. 

The  witness  Frank  Leeds,  testifying  by  deposition,  in  reply  to  ap- 
pellant's sixth  cross-interrogatory,  answered:  "I  don't  remember  just 
how  long  Patrick  had  been  working  there,  but  he  had  been  using  this 
hose  in  his  work,  I  suppose,  ever  since  he  commenced  there."    The 
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answer  was  excluded  by  the  court  on  appellee's  objection  that  it  was 
an  opinion  and  conclusion  of  the  witness^  and  hearsay.  We  do  not 
think  the  court  erred  in  excluding  the  testimony.  It  is  insisted  that 
the  words  "I  suppose,"  used  by  the  witness,  should  be  referred  to  the 
language  following  them.  To  so  refer  them,  it  seems  to  us,  would 
not  render  the  answer  any  less  objectionable.  It  was  a  material  in- 
quiry not  only  whether  appellee  had  used  the  hose  before  the  time 
when  he  was  injured  or  not,  but  also  as  to  how  often  he  may  have  used 
it.  If,  as  we  think  is  true,  the  witness  should  not  have  been  permitted 
to  testify  that  he  "supposed'*  appellee  had  been  using  the  hose,  it 
seems  to  us  with  as  good  reason  it  should  be  held  that  he  should  not 
have  been  permitted  to  testify  that  he  "supposed"  appellee  had  used 
it  ever  since  he  commenced  work  for  appellant.  The  seventh  assign- 
ment of  error  is  overruled. 

Because  we  do  not  find  in  the  record  error  which  should  cause  its 
reversal,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


St.  Louib  Southwestern  Railway  Company  op  Texas  v.  Charlie 

Cleland. 

Decided  April  16,  1908. 

l.^Hegligenee— Defects  in  Track — Switching  Cars. 

Evidence  in  case  of  a  brakeman  falling  under  movinff  cars  in  switching  by 
catching  his  foot  under  a  projecting  splinter  of  a  cross  tie  in  the  station  yards 
of  a  railway  held  sufficient  to  support  a  recovery  for  negligence. 

8. — Charge. 

The  use  of  the  words  "if  you  so  find/'  in  applying  the  law  to  the  facts  by 
instructions  to  the  jury,  can  not  be  taken  as  intimating  that  in  the  opinion  of 
the  court  the  evidence  established  the  existence  of  such  facts. 

3.— Charge— Master  and  Servantr 

The  uncontroverted  evidence  showing  that  a  certain  employe,  a  section  fore- 
man, was  charged  with  the  maintenance  of  defendant's  track  at  the  point  where 
defects  therein  caused  injury  to  another,  it  was  not  improper  to  charge  that 
defendant  was  liable  for  injury  caused  by  his  negligence  in  maintaining  it. 

4.-^Dftmage8 — ^Future  Xental  Suffering. 

Future  mental  suffering  was  properly  submitted  as  an  element  of  damages 
in  case  of  a  brakeman  whose  injuries  by  defendant's  negligence  resulted  in  the 
amputation  of  both  legs.  There  was  no  need  of  evidence  of  a  fact  necessarily 
resulting  from  such  facts  proved. 

5.— -Assumed  Risk— Xoving  Cars. 

Evidence  considered  and  held  to  warrant  the  refusal  of  a  charge  that  plain- 
tiff, injured  while  attempting  to  cross  the  track  in  front  of  moving  cars  and 
acting  in  an  emergency  for  the  protection  of  defendant's  property,  assumed  the 
risk  of  injury,  the  question  of  his  contributory  negligence  in  so  doing  having 
been  properly  submitted. 

6. — ^Requested  Instmetioiis. 

It  18  not  error  to  refuse  a  requested  charge  substantially  covered  by  in- 
structions already  given. 


7. — Evidence — ^Rules  of  Employment — ^Acting  in  an  Emergency. 

A  mle  of  a  railway  company  that,  "in  case  of  danger  to  the  company's 
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property  employees  must  unite  to  protect  it,"  was  admissible  in  evidence  as 
bearing  on  the  conduct  of  a  brakeman  injured  by  falling  under  moving  cars,  in 
the  endeavor  to  catch  and  check  cars  switched  by  anotlier  train  crew  which 
were  about  to  escape  down  grade  and  threatening  damage. 

8. — ^Damages — ^Penonal  Injury. 

A  recovery  of  $22,500,  sustained  as  not  excessive,  in  case  of  a  brakemsn 
24  years  old,  suffering  the  loss  of  both  legs. 

0. — Matter  and  Servant — ^Diity  to  Inspect. 

A  charge  that  it  was  not  the  duty  of  a  railway  brakeman  to  inspect  the 
track  for  defects  was  proper;  and  if  its  qualification  as  to  the  effect  of  obvious 
defects  was  desired  a  special  instruction  thereon  should  have  been  requested. 

10. — Charge — ^Assuming  Fact. 

Instructions  considered  and  held  not  to  assume  the  existence  of  defects  in 
the  defendant's  track. 

Appeal  from  the  District  Court  of  Titus  County.  Tried  below 
before  Hon.  P.  A.   Turner. 

E.  B.  Perkins  and  Olass,  Estes  &  King,  for  appellant. — It  was 
error  for  the  court  to  single  out  one  particular  employe  of  appellant 
and  instruct  the  jury  to  find  for  appellee,  if  they  believed  from  the 
evidence  that  he,  the  particular  employe,  was  guilty  of  negligence. 
Railway  Co.  v.  Harvey,  27  S.  W.,  423;  Medlin  v.  Wilkins,  60  Texas, 
409;  Beaumont  Past.  Co.  v.  Preston,  65  Texas,  448;  Stockburg  v. 
Swan,  85  Texas,  563 ;  Western  TJ.  Tel.  Co.  v.  May,  8  Texas  Civ.  App., 
176;  Willoughby  v.  Townsend,  45  S.  W.,  62. 

Under  the  evidence  in  this  case  it  was  error  for  the  court  to  refuse 
the  requested  special  charge  telling  the  jury  that  if  they  believed  that 
the  plaintiff,  knowing  of  the  presence  and  the  approach  of  a  fast  mov- 
ing boxcar,  attempted  to  run  across  the  track  immediately  in  front 
and  within  six  or  eight  feet  of  it,  and  that  an  ordinarily  prudent 
person  would  not  have  done  so,  and  that  that  caused  or  contributed 
to  cause  his  injury,  he  could  not  recover.  Bailway  Co.  v.  Bose,  93  S. 
W.,  1105;  Railway  Co.  v.  Mangham,  95  Texas,  413;  Bailway  Co.  v. 
McGlamory,  89  Texas,  637;  Railway  Co.  v.  Bogers,  91  Texas,  52; 
Railway  Co.  v.  Dean,  76  Texas,  73;  Bennett  v.  St.  Louis  S.  W.  Ey. 
Co.,  36  Texas  Civ.  App.,  459. 

A  rule  of  a  railway  company,  to  the  effect  that  when  the  company^s 
property  is  in  danger,  the  employes  must  unite  to  protect  it,  does  not 
justify  an  employe  of  the  railway  company  to  expose  himself  to  danger 
and  risks  that  an  ordinary  prudent  person,  situated  as  he  was,  would 
not,  and  the  jury  should  be  so  instructed.  Brown  v.  Bacon,  63  Texas, 
595. 

Appellee  was  guilty  of  contributory  negligence  in  undertaking  to 
cross  the  railroad  track  immediately  in  front  of  a  rapidly  moving  box- 
car, which  he  knew  was  detached  and  moving  at  a  high  rate  of  speed, 
the  uncontradicted  evidence  showing  that  he  undertook  to  cross  within 
a  few  feet  of  said  car,  and  undertook  to  run  in  ahead  of  it,  instead 
of  crossing  the  track  behind  it.  Railway  Co.  v.  Dean,  76  Texas,  73; 
Bennett  v.  St.  Louis  S.  W.  By.  Co.,  36  Texas  Civ.  App.,  459. 

It  was  error  to  instruct  the  jury  that  it  should  find  the  appellant 
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guilty  of  negligence  if  it  found  that  the  single  employe  had  failed  in 
the  performance  of  his  duty  in  exercising  ordinary  care  to  maintain 
the  tarack  in  a  reasonably  safe  condition.  Altgelt  v.  Brister,  57  Texas, 
432 ;  Macon  v.  Randle,  66  Texas,  282 ;  Stooksbury  v.  Swan,  85  Texas, 
563 ;  Davis  v.  Wallingford,  88  Texas,  624 ;  Biering  v.  Bank,  69  Texas, 
599. 

Sam  Snodgrass,  R.  E.  Davenport,  Ralston  &  Ward  and  Johnson  & 
Edwards,  for  appellee. — ^The  instruction  criticised  fairly  and  clearly 
submits  for  decision  by  the  jury  issues  of  fact  which,  if  found  for 
plaintiff,  would  unquestionably  entitle  him  to  recover.  Hailway  Co. 
V.  Lankford,  88  Texas,  499;  Railway  Co.  v.  Lehraberg,  75  Texas,  61, 
66;  Railway  Co.  v.  Pettis,  69  Texas,  689,  692;  Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Parvin,  27  Texas  Civ.  App.,  60;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Lynch,  22  Texas  Civ.  App.,  336 ;  Railway  Co.  v.  Bell,  58  S.  W., 
147,  149;  Willoughby  v.  Townsend,  18  Texas  Civ.  App.,  724;  Rail- 
way Co.  V.  Waldo,  32  S.  W.,  783,  785 ;  Railway  Co.  v.  Blan,  62  S.  W., 
653,  554;  Railway  Co.  v.  Summers,  49  S.  W.,  1106,  1107;  Martin  v. 
Hailway  Co.,  56  S.  W.,  1011. 

It  was  defendant's  duty  to  exercise  ordinary  care  to  maintain  its 
tracks  in  condition  reasonably  safe  for  its  brakeman,  and  it  necessarily 
vested  that  duty  in  employes;  if  its  employe,  whose  duty  it  was  to 
maintain  the  track  at  the  time  and  place  of  the  injury,  failed  to  ex- 
ercise ordinary  care  to  maintain  it  in  a  condition  reasonably  safe  for 
plaintiff,  this  was  the  negligence  of  defendant.  The  evidence  disclosed 
the  particular  employe  in  whom  defendant  had  reposed  the  duty  to 
keep  up  and  maintain  its  track  at  the  time  and  place  in  question;  it 
was  onerous  on  the  plaintiff,  and  affords  appellant  no  possible  ground 
of  complaint,  that  the  charge  conditioned  a  recovery  by  plaintiff  upon 
the  jury  finding,  inter  alia,  that  this  particular  employe  negligently 
failed  to  maintain  the  track  at  the  place  of  the  injury  in  a  reasonably 
safe  condition.  Railway  Co.  v.  Farmer,  73  Texas,  85,  88;  Railway 
Co.  V.  Pettis,  69  Texas,  689 ;  Railway  Co.  v.  Kirk,  62  Texas,  227,  233 ; 
Railway  Co.  v.  Bond,  20  S.  W.  Rep.,  930;  Cook  v.  Navigation  Co.,  76 
Texas,  357-358;  Railway  Co.  v.  Rodgers,  89  Texas,  680-681. 

It  will  be  presumed  that  the  jurors  had  ordinary  sense,  or  at  least 
some  sense,  and  that  they  were  not  influenced  in  any  degree  to  deter- 
mine the  issues  of  fact  in  plaintiff's  favor  by  the  information  that 
the  charge,  which  fully  and  fairly  stated  the  law  of  the  case,  was 
requested  by  his  attorneys.  Sayles*  Civil  Statutes,  art.  1319;  Railway 
Co.  V.  Muschamp,  90  S.  W.,  706,  707;  W.  U.  Tel.  Co.  v.  Motley,  87 
Texas,  40;  Knittel  v.  Schmidt,  16  Texas  Civ.  App.,  7;  Mexican  Nat. 
Ry.  Co.  V.  Mussette,  7  Texas  Civ.  App.,  169. 

Plaintiff's  starting  across  the  track  too  close  to  the  approaching  car, 
if  he  did  so,  was  not  necessarily  a  proximate  contributing  cause  of  the 
injury,  since  he  would  certainly  have  crossed  the  track  safely  but  for 
the  protruding  tie,  and  could  not  foresee  that  defendant's  negligence 
would  catch  his  foot  and  throw  him  in  front  of  the  car.  In  order  to 
preclude  recovery,  the  negligence  of  a  plaintiff  must  proximately  con- 
tribute to  his  injury.  Railway  Co.  v.  Ormond,  64  Texas.  489;  1 
Thompson  on  Neg.,  sees.  46,  169,  216,  219;  Railway  Co.  v.  Hoard,  90 
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S.  W.,  143 ;  International  &  G.  N.  By.  Co.  v.  Culppper,  19  Texas  Civ. 
App.,  182;  Jonea  v.  George,  61  Texas,  346;  Bailway  Co.  v.  Bigham, 
90  Texas,  225-228;  Hilje  v.  Hettich,  95  Texas,  321,  326,  327;  BaUway 
Co.  V.  Callaghan,  66  Fed.,  993. 

Defendant's  special  charge  was  properly  refused,  because  insofar 
as  it  was  correct  its  substance  was  fully  and  fairly  stated  in  the  charge 
which  was  given,  and  because  by  reiteration  it  would  have  imparted 
prejudicial  emphasis  and  prominence  to  defendant's  claim  that  plain- 
tiff was  guilty  of  contributory  negligence  in  attempting  to  cross  the 
track  ahead  of  the  approaching  car.  Bailway  Co.  v.  Kelley,  98  Texas, 
135;  Bedmond  v.  Cotton  Mills,  100  S.  W.,  187;  Bailway  Co.  v.  Rut- 
land, 101  S.  W.,  532-533;  Power  Co.  v.  Hooper,  102  S.  W.,  133,  134; 
Traction  Co.  v.  Henry,  99  •  S.  W.,  1032 ;  Foundry  Co.  v.  Drish,  85 
S.  W.,  440,  442;  Adams  v.  Weakley,  80  S.  W.,  411;  Cross  v.  Kennedy, 
66  S.  W.,  318,  319;  Hayes  v.  Hayes,  66  Texas,  606,  609;  Travlor  v. 
Townsend,  61  Texas,  144,  147;  Powell  v.  Messer,  18  Texas,  405-406; 
Bailway  Co.  v.  McGlamory,  89  Texas,  639;  Dublin  Oil  Co.  v.  Jar- 
rard,  91  Texas,  292-293;  Bailway  Co.  v.  Shieder,  88  Texas,  152,  167; 
Bailway  Co.  v.  Carter,  95  Texas,  472-473,  485-486 ;  Mitchell  v.  Mitch- 
ell, 80  Texas,  112-113;  Lumsden  v.  Bailway  Co.,  28  Texas  Civ.  App., 
225;  Kershner  v.  Lattimer,  64  S.  W.,  237,  238;  White  v.  Bailway  Co., 
46  S.  W.,  382,  385;  Lee  v.  Yandell,  69  Texas,  34,  37. 

Plaintiff  was  entitled  to  have  the  jury,  in  determining  whether  a 
person  of  ordinary  prudence  in  the  same  circumstances  as  he  was 
would  have  acted  as  he  did,  give  such  weight  as  they  deemed  proper 
to  this  rule  and  to  the  influence  which  it  may  have  exerted  over  plain- 
tiff in  the  exigency  of  the  situation.  And  defendant's  objection  to  the 
admission  of  the  rule  in  evidence  was  properly  overruled.  Bailway 
Co.  V.  Leighty,  88  Texas,  606;  Bailway  Co.  v.  Adams,  94  Texas,  100, 
106;  Bailway  Co.  v.  Gormley,  91  Texas,  393,  401;  Pilkerton  v.  Bail- 
way  Co.,  70  Texas,  230. 

The  amount  of  the  verdict,  $22,500,  is  small  compensation  to  ap- 
pellee for  the  loss  of  both  his  legs,  his  ruined  life,  his  disfigurement, 
his  helpless  and  dependent  condition,  his  great  physical  agony,  the 
excruciating  mental  suffering  which  he  has  endured  and  must  always 
endure.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shelton,  30  Texas  Civ.  App.,  72, 
verdict  for  $35,000;  Bailway  Co.  v.  Kellv,  80  S.  W.,  1073,  verdict  for 
$30,000;  Bailway  Co.  v.  Nass,  57  S.  W.,  910,  verdict  for  $20,000; 
International  &  G.  N.  By.  Co.  v.  Moynahan,  76  S.  W.,  803,  33  Texas 
Civ.  App.,  302,  verdict  for  $20,000 ;  St.  Louis  S.  W.  By.  Co.  v.  Pope, 
43  Texas  Civ.  App.,  616,  verdict  for  $20,000;  Williamson  v.  Bailway 
Co.,  53  App.  Div.  (X.  Y.),  399,  verdict  for  $22,500;  Bailway  Co.  v. 
Younger,  90  Texas,  390-391;  Lipscomb  v.  Bailway  Co.,  95  Texas,  6, 
21;  Bailway  Co.  v.  Bains,  40  S.  W.,  635,  636;  Tyler  S.  E.  By.  Co. 
V.  Basberry,  13  Texas  Civ.  App.,  185;  Bailway  Co.  v.  Weaver,  41  S. 
W.,  847;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Cody,  20  Texas  Civ.  App., 
520. 

LEVY,  Associate  Justice. — By  his  petition  the  appellee  claimed 
that  in  serving  the  appellant  company  in  the  capacity  of  a  brakeman, 
and  while  in  the  performance  of  his  duties  as  such  brakeman  he  sus- 
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tained  serious  personal  injuries  occurring  to  him  by  being  run  over 
by  a  freight  car  being  operated  by  the  appellant  company  on  its  track 
at  Mt.  Vernon,  Texas,  alleged  to  have  been  caused  by  his  being  thrown 
down  on  the  rail  of  the  track  through  the  negligence  of  the  company 
in  having  and  permitting  to  remain  in  the  track  a  defective  crosstie 
with  a  portion  of  the  tie  between  the  rails  protruding  above  the  sur- 
face of  the  tie  and  the  track.  The  appellant  answered  by  general 
'   denial,  a  plea  of  assumed  risk,  and  contributory  negligence. 

The  case  was  tried  to  a  jury,  and  a  verdict  was  returned  in  favor 
of  the  appellee  for  $22,500,  and  in  accordance  with  the  verdict  a  judg- 
ment was  entered  for  the  appellee,  from  which  judgment  the  appellant 
company  has  brought  the  case  to  this  court  on  appeal  and  seeks  to  have 
same  revised  for  the  errors  assigned. 

The  evidence  in  the  record  substantially  shows,  and  we  make  the 
findings  of  fact,  that  in  May,  1905,  and  at  the  time  of  his  injury,  the 
appellee  was  in  the  employ  of  the  appellant  as  a  brakeman  on  a  freight 
train.  There  was  maintained  by  the  appellant,  and  used  for  the 
operation  of  its  trains  at  Mt.  Vernon,  Texas,  a  main  line  track,  a  house 
track,  and  a  parallel  passing  track.  The  passing  track  is  on  the  south 
side,  and  the  house  track  is  on  the  north  side,  of  the  main  line  track; 
the  three  extending  east  and  west.  The  east  junction  of  the  passing 
track  with  the  main  line  track  is  near  the  west  side  of  Pittsburg 
Street  crossing,  and  the  east  junction  of  the  house  track  with  the 
main  line  track  is  some  200  feet  further  west.  The  house  track,  for 
some  several  hundred  feet  and  to  its  junction  with  the  main  line  track, 
and  also  the  main  line  track  from  that  point,  are  on  a  steep  or  very 
much  of  a  down  grade  toward  the  east.  On  the  occasion  of  the  injury 
appellant^s  eastbound  freight  train,  on  which  the  appellee  was  serving 
as  a  brakeman,  was  on  the  passing  track;  another  freight  train,  west- 
bound, was  on  the  house  track;  and  a  string  of  seven  or  eight  box- 
cars coupled  together  were  standing  on  the  house  track  east  of  this 
other  freight  train  and  at  about  the  summit  of  the  grade.  The  engine 
of  the  appellee's  train  moved  forward  to  the  main  line  track  and  then 
back  along  the  main  track  to  the  house  track,  and  took  two  of  the 
boxcars  from  this  string  of  seven  or  eight  boxcars  standing  on  the 
house  track,  which  it  was  desired  to  place  in  and  to  become  a  part  of 
the  appellee's  train.  Taking  these  two  boxcars  from  the  string  of  box- 
cars, the  engine  proceeded  with  them  upon  the  main  track  east  of  the 
passing  track  junction  and  then  proceeded  to  shove  or  "kick''  these 
two  boxcars  on  to  the  passing  track  by  backing  the  engine  against 
and  with  them.  The  appellee  was  at  this  time  standing  on  the  south 
side  of  the  passing  track  and  at  the  switch,  standing  about  or  very 
near  the  west  edge  of  Pittsburg  Street  crossing,  operating  the  switch. 
At  this  time  also  the  other  westbound  freight  train,  which  was  stand- 
ing on  the  house  track,  backed  against  the  remaining  string  of  box- 
cars on  the  house  track  from  which  the  two  boxcars  had  just  been 
detached  by  the  engine  of  the  appellee's  train,  and  started  them  to 
rolling  down  the  grade  towards  the  main  line  track  with  increasing 
speed  and  with  no  person  on  them.  It  was  proven  that  if  these  box- 
cars continued  to  roll  with  speed  gaining,  and  were  not  stopped,  they 
would  run  out  from  this  house  track  upon  the  main  line  track  and 
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would  "side  swipe"  the  engine  of  the  appellee's  train,  or  would  con- 
tinue to  roll  east  down  the  grade  of  the  main  line  track.  Just  before 
the  leading  boxcar  of  the  two  boxcars  being  shoved  in  on  the  passing 
track  reached  the  switchstand,  where  the  appellee  was,  he  saw  this 
remaining  string  of  cars  running  down  the  house  track  with  no  one 
on  them  toward  the  engine  of  his  train,  and  he  at  once  started  mn- 
ning  to  reach  and  stop  them  with  the  brakes;  he  started  slightly 
ahead  of  the  two  boxcars  mentioned,  frequently  glancing  back  at  the 
two  boxcars,  and  gaining  distance  ahead  of  them  as  he  ran.  Upon 
reaching  a  point  where  he  must  cross  the  passing  track  to  reach,  by  the 
nearest  route,  the  other  rolling  boxcars  which  were  still  on  the  house 
track,  and  being  at  the  time  about  twenty  feet  ahead  of  the  leading 
car  of  the  two  boxcars  behind  him,  he  crossed  over  the  ends  of  the  ties 
and  the  south  rail  of  the  track  to  the  middle  of  the  passing  track, 
and  was  running  up  and  diagonally  across  the  track  directly  towards 
the  rolling  cars  on  the  house  track,  when  he  was  suddenly  thrown 
headlong  up  and  across  the  track,  his  breast  striking  the  north  rail  of 
the  passing  track.  He  made  efforts  to  flounder  himself  off  the  track; 
but  the  wheel  of  the  leading  boxcar  of  the  two  boxcars  on  the  passing 
track  caught  him  and  crushed  both  his  legs,  nearly  severing  one  near 
the  hip  joint  and  the  other  just  below  the  knee,  necessitating  the 
amputation  of  both  legs.  There  was  a  brakeman  upon  the  two  box- 
cars on  the  passing  track,  but  none  upon  the  other  rolling  boxcars  on 
the  house  track;  but  a  brakeman  of  the  westbound  freight  train  was 
at  the  same  time  pursuing  the  rolling  boxcars  on  the  house  track  to 
catch  them  and  stop  them,  but  the  rolling  cars  were  between  the  ap- 
pellee and  this  brakeman,  obscuring  their  view  of  each  other,  and 
the  appellee  could  not  know  that  any  other  person  was  trying  to  catch 
them  or  stop  the  cars.  As  bearing  upon  his  conduct,  the  following 
existing  rule  of  the  appellant  in  force  at  the  time  was  offered  by  the 
appellee:  "In  case  of  danger  to  the  company^s  property  employes 
must  unite  to  protect  it."  The  evidence  is  conflicting  as  to  the  dis- 
tance the  two  boxcars  on  the  passing  track  were  from  the  appellee  at 
the  time  and  moment  he  attempted  to  diagonally  cross  the  track. 
According  to  the  testimony  of  the  appellee  and  his  witnesses,  at  the 
time  he  undertook  to  cross  the  track  the  boxcars  mentioned  were 
twenty  or  twenty-five  feet  from  him.  According  to  testimony  offered 
by  the  appellant  the  boxcars  were  about  six  feet  from  the  appellee  at 
the  time.  We  assume  the  truth  of  the  general  finding  involved  in 
the  verdict  of  the  jury  on  this  phase  of  the  evidence,  and  adopt  the 
finding  in  this  respect  that  at  the  time  the  appellee  attempted  to 
cross  the  passing  track  the  leading  boxcar  was  twenty  or  twenty-five 
feet  from  him. 

The  great  preponderance  of  the  evidence  in  the  record  clearly  and 
practically  established,  and  we  so  find  and  conclude,  that  appellee  did 
not  stumble  or  slip  or  strike  his  foot  on  the  ends  of  the  ties  or  the 
rails  when  crossing  on  to  the  passing  track,  but  that  he  stumbled  and 
was  thrown  down  on  the  track  after  he  had  gotten  upon  the  track 
and  between  the  rails,  and  that  he  stumbled  on  some  object  on  the 
track,  and  fell  while  running  up  and  diagonally  across  the  track  in 
a  northwesterly  direction.     The  witnesses  testifying  for  the  appellee 


1908.]  St.  L.  S.  W.  Ry.  Co.  of  Texas  v.  Cleland.  505 

upon  this  point  of  fact  were  eye  witnesses,  looking  at  appellee  before 
and  at  the  time  he  fell,  and  were  very  positive  that  he  got  upon  the 
track  clear  footed  and  first  stumbled  only  against  some  object  on  the 
track  while  he  was  running  between  the  rails  up  and  across  the  track 
in  the  direction  mentioned.  We  conclude  that  the  appellee,  in  cross- 
ing the  passing  track,  was  running  across  the  same  diagonally,  and 
not  directly  up  the  track,  and  had  taken  two  steps  on  the  track  in  a 
diagonal  direction  across  the  same,  and  that  in  making  the  third  step 
in  this  course  on  the  track,  nearer  the  outer  or  north  rail,  was  sud- 
denly and  immediately  thrown  down  flat  and  headlong  upon  the  track, 
with  his  breast  across  the  north  rail,  his  head  and  shoulders  extending 
from  and  outward  beyond  the  rail.  In  this  passing  track  there  was 
placed  therein  by  the  appellant  a  crosstie  broken  and  with  a  sliver 
protruding  up  from  it  and  pointing  to  the  north  at  an  upward  angle, 
as  a  witness  says,  of  thirty  degrees;  the  sliver  was  about  eight  inches 
long  from  where  it  began  to  rise,  beneath  the  tie,  to  its  point,  and  its 
point  was  the  length  of  a  finger,  or  three  to  four  inches  above  the 
tie;  the  sliver  was  caused  by  the  tie  being  broken,  and  was  open  and 
grew  thicker  from  the  point  back  toward  the  tie.  The  sliver  was 
wholly  exposed  above  the  tie  and  the  dirt,  and  the  space  between  the 
sliver  and  the  tie  was  open  and  not  filled  with  dirt.  It  was  proven 
that  in  the  vicinity  of  the  place  where  the  injury  occurred  the  track 
was  surfaced  and  there  was  nothing  between  the  rails  in  the  track  to 
cause  a  person  to  stumble  or  to  fall,  or  in  which  a  person's  foot  could 
have  hung,  except  the  defective  tie.  Appellee,  in  his  evidence,  testi- 
fied that  this  defective  crosstie  was  in  the  track  at  the  place  where 
he  was  injured,  and  that  in  crossing  the  track  his  foot  caught  under 
or  struck  against  the  protruding  portion  of  this  tie  and  he  was  thus 
thrown  upon  the  track  and  caused  to  be  run  over  and  injured  by  the 
wheel  of  the  T^ar.  The  evidence  in  the  record  is  sharply  conflicting 
as  to  whether  this  tie  was  located  at  the  place  of  the  injury  or  distant 
therefrom,  and  as  to  whether  this  tie  caused  the  fall.  The  evidence  is 
abundantly  sufficient  to  show  that  the  sliver  in  the  tie  was  sufiicient 
to  cause  the  fall,  if  the  tie  was  situated  in  the  track  at  the  place  where 
the  appellee  was  injured.  This  latter  point  of  evidence  is  very  much 
in  conflict.  Appellee's  witnesses  make  likely  and  reasonably  certain 
that  this  tie  was  at  the  place  of  injury  and  caused  the  fall;  while  the 
evidence  of  the  appellant  goes  toward  showing  the  tie  to  be  between 
thirty  to  forty  feet  away  from  the  place  of  the  injury.  The  jury  in 
passing  upon  the  conflict  doubtless  was  impressed  with  the  more 
certain  idea  of  the  appellee's  witnesses  as  to  its  location  with  reference 
to  the  point  of  injury;  they  were  eye  witnesses.  In  their  settlement 
of  this  conflict  we  assume  the  truth  of  their  flnding  against  the  appel- 
lant's contention,  it  being  a  question  within  the  province  of  the  jury. 
There  is  evidence  sufficient  to  support  the  finding  that  this  crosstie 
caused  the  appellee  to  fall  and  be  injured.  The  appellee's  res  gestae 
declaration,  "I  was  trying  to  stop  some  runaway  cars,  and  hung  my 
foot  under  something  and  fell/'  has  a  stronger  bearing  upon  the  solu- 
tion of  this  fact  in  appellee's  favor  in  view  of  the  undisputed  evidence 
that  the  track  where  the  injury  occurred  was  surfaced,  and  there  was 
nothing  between  the  rails  that  could  reasonably  have  caused  him  to 
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fall  except  this  slivered  crosstie.  These  tracks  were  in  the  company's 
yards  at  Mt.  Vernon;  and  it  was  proven  that  trainmen  in  the  yard, 
and  about  the  switches  and  side  tracks^  in  yards  like  that  at  Mt. 
A^ernon,  have  frequent  occasion  to  walk  across  and  along  the  tracks  in 
the  performance  of  their  duty.  It  was  proven  that  the  track  in  charge 
and  keeping  of  appellant's  section  foreman,  Milligan^  included  the 
yards  and  the  passing  track  in  question,  and  that  it  was  his  duty  to 
maintain  the  passing  track  in  question^  keep  it  in  repair,  and  to  ex- 
amine it  for,  and  take  out,  broken  ties;  that  the  section  foreman  had 
not  worked  upon  or  inspected  the  track  where  the  appellee  was  injured, 
within  three  or  four  months  before  the  injury;  that  it  was  his  duty 
to  maintain  and  keep  up  the  tracks  in  the  yards  in  better  condition 
than  is  necessary  to  maintain  them  out  on  the  road,  because  trainmen 
had  to  use  them  frequently  and  pass  along  and  across  them  in  the 
yards. 

We  therefore  find  and  conclude  that  the  appellant  company  was 
guilty  of  negligence,  proximately  causing  the  appellee's  injury,  and 
that  the  appellee  was  not  guilty  of  contributory  negligence. 

(After  stating  the  facts.)  It  is  complained  in  the  first  assignment  of 
error  that  the  court  erred  in  that  paragraph  of  its  charge  wherein  it 
undertook  to  apply  the  law  to  the  facts  and  evidence.  The  first  in- 
sistence is  that  the  charge  is  upon  the  weight  of  the  evidence,  and 
the  use  of  the  expression,  "If  you  so  find,''  and  its  repetition,  suggested, 
and  were  reasonably  calculated  to  lead  the  jury  to  believe  that  in  the 
opinion  of  the  court  the  evidence  established  the  existence  of  the  facts 
which  the  jury  were  to  pass  upon. 

The  office  of  an  instruction  to  the  jury  is  to  explain  the  issues,  and 
to  declare  what  rules  of  law  will  apply  to  any  state  of  facts  which  may 
be  found  on  the  evidence.  Instructions  are  predicated  upon  the  sup- 
position that  the  jury  finds  certain  facts  to  be  proved  or  disproved. 
To  accomplish  the  purpose  of  an  instruction  the  formal  words,  'Tf 
you  shall  believe  from  the  evidence,"  or,  "li  you  shall  find  from  the 
evidence,"  and  the  like,  are  employed  in  written  instructions  by  trial 
courts  to  direct  and  convey  to  the  minds  of  the  jury  that  they  are  to 
found  their  findings  on  the  particular  evidence  of  the  case,  and  to  re- 
quire them  to  directly  regard  the  testimony  for  such  purposes.  The 
expression,  "If  you  so  find,"  as  used  in  this  charge,  is  likewise  a  formal 
use  of  words  obviously  intended  and  meaning  to  direct  and  require  the 
attention  of  the  jury  to  the  evidence  tending  to  prove  or  disprove  the 
particular  facts.  The  charge  as  formed  with  these  words  could  not 
fairly  be  construed  as  intimating  or  as  reasonably  calculated  to  lead 
the  jury  to  believe  that  there  was  an  opinion  of  the  court  as  to  the 
existence  of  certain  facts,  or  the  relative  weight  and  value  of  the  evi- 
dence, upon  any  issue.  The  sentence  "if  you  so  find  that"  could  only 
have  been  reasonably  interpreted  by  the  jury  in  this  case  to  refer  to 
and  mean  "and  if  you  find  from  a  preponderance  of  the  evidence 
that" — "plaintiff  was  not  guilty  of  contributory  negligence,  and  that 
his  injuries  were  not  the  result  of  any  risks  which  he  assumed,  as  above 
stated,  then  you  will  find  for  the  plaintiff."  Neither  do  we  think 
the  charge  was  upon  the  weight  of  the  evidence,  nor  could  have  the 
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effect  of  informing  the  jury  that  appellee  was  not  guilty  of  contribu- 
tory negligence. 

The  second  objection  urged  to  the  charge  under  this  assignment 
is  that  it  singled  out  one  particular  employe  of  the  appellant  and  in- 
structed the  jury  to  find  for  the  appellee  if  that  particular  employe 
was  guilty  of  negligence.  The  portion  of  the  charge,  so  far  as  is  nec- 
essary to  state,  reads:  "If  you  find  from  a  preponderance  of  the  evi- 
dence that  there  was  a  crosstie  in  the  track  at  the  place  where  the 
plaintiff  was  injured,  with  a  portion  of  the  same  protruding  above  the 
surface  of  the  tie  and  track;  and  if  you  so  find  that  such  crosstie  was 
dangerous  and  not  reasonably  safe  to  the  plaintiflE  while  in  the  per- 
formance of  his  duty  as  brakeman;  and  if  you  so  find  that  the  em- 
ploye of  defendant,  whose  duty  it  was  to  maintain  the  track  at  that 
place,  permitted  such  tie  to  remain  in  the  track,  and  that  in  permitting 
the  same  to  remain  in  the  track  he  was  guilty  of  negligence;  if  you 
80  find  that  but  for  such  protruding  portion  of  the  tie,  if  any,  he 
would  not  have  fallen  or  been  injured ;  and  if  you  so  find  that  his  in- 
juries were  the  direct  and  proximate  result  of  such  negligence,  if  any, 
111  permitting  such  tie  to  remain  in  the  track,  if  you  find  it  was  so 
permitted  to  remain — .'*  The  charge  required  the  jury,  before  they 
could  find  for  the  appellee,  to  find  from  a  preponderance  of  the  testi- 
mony that  the  particular  employe  of  appellant  whose  duty  it  was  to 
maintain  the  track  at  the  place  of  the  injury  permitted  the  broken  tie 
in  question  to  remain  in  the  track  at  that  place,  and  that  he  was  guilty 
of  negligence  in  so  doing.  In  this  connection  the  evidence  showed: 
J.  H.  Milligan  testified,  that  at  the  time  of  and  for  two  years  before 
the  injury  he  was  the  section  foreman  in  the  employ  of  the  appellant; 
that  the  track  in  his  charge  and  keeping  as  such  section  foreman  in- 
cluded the  yards  and  the  passing  track  in  question  at  Mt.  Vernon; 
that  it  was  his  duty  to  maintain  the  passing  track  in  question^  keep 
it  in  repair,  and  to  examine  it  for  and  to  take  out  broken  ties;  that 
he  had  not  worked  upon  or  inspected  the  track  where  the  appellee  was 
injured,  within  three  or  four  months  before  the  injury;  that  he  had 
not  observed  the  tie  in  the  track  before  the  injury;  and  that  if  he  had 
observed  it  there  it  would  have  been  his  duty  to  remove  it,  and  that 
it  was  his  duty  to  keep  up  and  maintain  the  tracks  in  the  yards  in 
better  condition  than  it  was  necessary  to  maintain  them  out  on  the 
road,  because  the  trainmen  had  to  use  them  frequently  and  pass  along 
and  across  them  in  the  yards.  The  petition  expressly  alleged  that 
while  plaintiff  was  crossing  the  track,  *'and  was  on  the  track,  in  the 
act  of  crossing  over  it,  his  toe  and  foot  caught  upon  and  against  and 
under  a  crosstie  and  protruding  portion  of  a  crosstie  which  defendant 
negligently  left  and  permitted  to  be  exposed  and  to  protrude  above  the 
surface  of  the  ground  and  ties,  which  caused  plaintiff  to  fall  and  threw 
him  down  upon  the  track  and  on  the  rail  of  the  track.*^  The  case  was 
not  tried  upon  any  other  ground  of  negligence,  and  was  prosecuted 
and  defended  upon  this  particular  ground.  Bearing  in  mind  the  par- 
ticular ground  of  negligence  set  forth  in  the  petition,  and  that  the 
evidence  clearly  and  indisputably  showed  that  the  particular  section 
foreman  was  by  the  appellant  charged  with  and  intrusted  with  the 
performance  of  the  duty  of  maintaining  the  particular  track  in  ques- 
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tion,  and  keeping  it  in  repair,  and  examining  it  for  and  to  take  out 
broken  ties,  we  do  not  think  the  charge  is  subject  to  the  objection 
urged.  It  was  not  shown  that  it  was  not  the  entire  duty  of  this  section 
foreman  to  maintain,  look  after,  and  repair  this  particular  track. 
Under  the  pleading  and  evidence  the  court  was  fully  warranted  in 
assuming  as  a  proven  fact  that  this  particular  section  foreman,  or  em- 
ploye, of  appellant  was  charged  with  maintaining  the  track  at  this  par- 
ticular place,  and  to  tell  the  jury  that  this  section  foreman  was  "the 
employe  whose  duty  it  was  to  maintain  the  track  at  that  place."  In 
this  view  the  combination  of  facts  plead  and  proved,  and  all  that  were 
necessary  to  liability  and  recovery,  were  submitted  to  the  jury,  and 
none  omitted.  The  issue  was  sufficiently  submitted  and  proved.  Kail- 
way  v.  Eirk,  62  Texas,  227.  It  is  a  settled  doctrine  in  this  State  that 
^'it  is  the  duty  of  the  railway  company  to  furnish  reasonably  safe  tracks 
and  machinery,  and  it  is  responsible  to  its  servants  for  the  neglect  of 
this  duty  on  the  part  of  such  servants  or  agents  as  it  may  intrust  with 
its  performance.^*  Galveston,  H.  &  S.  A.  By.  v.  Farmer,  73  Texas, 
85;  Missouri  Pac.  By.  v.  Bond,  2  Texas  Civ.  App.,  104;  1  Thompson 
on  Negligence,  sees.  532,  533. 

It  is  complained  in  the  second  assignment  of  the  charge  authorizing 
a  recovery  for  mental  pain  appellee  will  endure  in  the  future,  because 
there  was  no  evidence  that  be  will  suffer  such  mental  pain  in  the  future. 

The  evidence  authorized  the  submission  of  the  issue  as  to  whether 
appellee  would  suffer  mental  pain  in  the  future.  The  evidence  showed 
that  when  appellee  was  injured  he  was  an  active,  vigorous  young  man, 
hardly  twenty-four  years  of  age,  regularly  earning  lucrative  wages  by 
his  labor;  that  in  the  accident  both  his  legs  were  so  crushed  that  they 
had  to  be  amputated,  and  that  he  had  been  rendered  a  helpless  cripple 
for  life,  wholly  unable  to  perform  any  manual  labor.  The  jury  would 
be  fully  warranted  in  presuming  that  mental  pain  would  be  the  nat- 
ural consequence  of.  such  injury.  "There  can  be  no  doubt  that  the  loss 
of  the  plaintiff's  limbs  would  naturally  cause  mortification  and  anguish 
on  the  part  of  the  plaintiff,  and  it  is  also  quite  certain  that  he  would 
be  to  a  considerable  extent  an  object  of  curiosity  and  to  the  thought- 
less and  unfeeling  an  object  of  ridicule.'^  Heddles  v.  Chicago  &  N. 
W.  By.,  46  K  W.,  115.  "And  we  understand  that  this  mentS  suffer- 
ing may  be,  in  part  at  least,  the  result  of  comparing  their  present 
wretched,  dependent  condition  and  hopeless  future  with  the  bright, 
happy  and  independent  life  of  which  they  were  deprived  by  the  injury, 
as  well  as  the  contemplation  of  the  fact  that  they  must  suffer  from 
the  effects  of  such  injuries  during  the  balance  of  their  lives.'*  Mis- 
souri, K.  &  T.  By.  V.  Miller,  25  Texas  Civ.  App.,  460.  It  is  not  re- 
quired that  proof  be  made  of  a  fact  necessarily  resulting  from  facts 
proved.  Texas  &  Pac.  By.  v.  Curry,  64  Texas,  85.  Appellee's  injuries 
were  undoubtedly  of  a  serious  and  permanent  character.  The  rule  is 
that  where  the  petition  alleges  mental  suffering  direct  evidence  on  that 
point  is  unnecessary  where  the  injury  appears  to  be  serious  and  its 
effect  permanent.  City  of  San  Antonio,  v.  Kreusel,  17  Texas  Civ.  App., 
594. 

It  is  complained  in  the  third  assignment  of  the  concluding  para- 
graph of  the  charge,  "the  above  charges  were  asked  by  the  attorneys 
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for  the  plaintiff,  and  are  given  you  by  the  court  as  the  law  applicable 
to  this  case,  and  by  which  you  will  be  governed.'*  It  is  provided  by 
statute  that  each  party  may  present  to  the  judge  in  writing  such  in- 
structions as  he  desires  to  be  given  to  the  jury,  and  the  judge  may 
give  and  read  to  the  jury  such  instructions.  Article  1319,  Eev.  Stats. 
There  is  no  prescribed  way  in  which  the  judge  is  to  announce  to  the 
jury  that  he  gives  them  in  charge  a  requested  instruction  in  writing. 
It  is  the  common  everyday  practice  for  the  attorneys  to  sign  the  special 
charges  and  address  them  to  the  court  as  "special  charge  requested  by 
defendant,*'  or  plaintiff,  as  the  case  might  be;  and  as  signed,  for  the 
judge  to  oflBcially  sign  and  read  to  the  jury.  In  fact,  it  is  required 
that  counsel  do  sign  the  charges.  Eedus  v.  Burnett,  69  Texas,  576. 
Thus  every  special  charge  given  in  a  way  is  an  approval  by  the  court  of 
the  proposition  of  the  party  offering  same.  Every  ruling  on  an  objec- 
tion to  evidence  involves  in  a  manner  an  approval  or  disapproval  of 
the  contention  of  a  party  to  the  case.  But  this  practice  and  procedure 
is  necessary  to  the.  trial  of  a  case;  and  though  all  of  it  occurs  in  the 
presence  and  hearing  of  the  jury,  yet  it  is  not  in  itself  ground  for 
complaint.  The  giving  and  marking  the  charge  in  question  is  the 
same  permitted  practice.  It  directs  the  jury  with  regard  to  the  law 
that  "it  is  given  by  the  court  as  the  law  applicable  to  this  case,  and  by 
which  you  will  be  governed.*'  The  charge  in  every  respect  correctly 
applies  the  law  to  the  case.  In  the  case  of  Scott  v.  Chicago,  etc.,  Ey. 
Co.,  24  N.  W.,  584,  the  defendant  asked  several  instructions  which 
were  given  by  the  court ;  and  when  the  reading  of  each  instruction  was 
concluded,  the  court  orally  said:  "This  instruction  is  given  at  the 
request  of  the  defendant;"  and  it  was  ruled  that  it  was  not  reversible 
error.  The  presumption  would  obtain  that  the  jury  were  desirous  of 
obeying  the  law;  and  as  the  charge  contained  the  full  law  of  the  case 
there  is  no  reversible  error  in  the  matter  complained  of.  The  assign- 
ment is  overruled. 

The  fourth  assignment  complains  of  the  refusal  to  give  a  special 
charge  to  the  effect  that  if  appellee  undertook  to  run  across  the  rail- 
road track  six  or  eight  feet  in  front  of  a  moving  boxcar,  and  he  knew 
the  boxcar  was  moving  in  his  direction,  and  moving  fast,  and  that 
caused  or  contributed  to  cause  his  injury,  he  could  not  recover.  We 
do  not  think  there  was  error  in  refusing  the  special  charge.  The  evi- 
dence for  appellee  showed  that  he  was  twenty  to  twenty-five  feet  ahead 
of  the  boxcar  when  he  attempted  to  cross  the  track;  the  evidence  of 
appellant  was  that  he  was  about  six  feet  ahead  when  he  attempted  to 
cross  the  track.  The  main  charge  of  the  court  explained  to  the  jury 
"if  the  plaintiff  either  in  attempting  to  cross  the  track  in  front  of  the 
moving  car,  or  in  the  manner  in  which  he  attempted  to  cross  the 
track,  or  in  anything  else  that  he  did  on  the  occasion  in  question,  was 
guilty  of  contributory  negligence  (which  term  was  before  defined), 
then  he  can  not  recover;  or  if  he  failed  to  do  anything  for  his  own 
safety  or  protection  which  an  ordinarily  prudent  person  would  have 
done  under  the  same  circumstances,  then  he  can  not  recover."  This 
charge  of  the  court  undertakes  to  apply  the  law  to  the  very  evidence 
adduced  in  support  of  the  plea  of  contributory  negligence.  The  sub- 
stance of  the  special  charge  requested  was  fully  and  fairly  stated  in 
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the  main  charge.  The  main  charge  explained  to  the  jury  that  "if  in 
attempting  to  cross  the  track  in  front  of  the  moving  cai?*  or  "in  the 
manner  in  which  he  attempted  to  cross  the  track"  he  was  guilty  of 
contributory  negligence,  he  could  not  recover.  The  special  charge 
means  the  same,  and  does  not  enlarge  the  idea  or  substance.  The 
main  charge  involved  and  included  all  the  evidence  offered  by  appel- 
lant and  appellee  as  to  the  distance  appellee  was  from  the  moving 
car  when  he  undertook  to  cross  the  track,  and  the  manner  in  which 
he  did  so.  The  finding  involved  and  requijed  a  consideration  by  the 
jury  of  all  the  particular  evidence  of  distance  of  both  appellant  and 
appellee.  This  being  true,  the  jury  had  presented  for  their  determina- 
tion the  very  facts  constituting  the  defense  of  contributory  negligence, 
and  in  a  way  that  they  could  intelligently  pass  upon  the  same.  Ap- 
pellant's special  charge  singled  out  and  stated  and  gave  prominence 
to  a  particular  portion  of  evidence  introduced  as  tending  to  support 
its  defense,  and  the  refusal  to  give  it  did  not  deprive  appellant  of  any 
right  in  this  respect.  Lumsden  v.  Chicago,  R.  I.  &  T.  Ry.,  28  Texas 
Civ.  App.,  225 ;  Texas  &  N.  0.  Ry.  Co.  v.  Kelly,  98  Texas,  123.  We 
think  the  objection  urged  by  appellee  to  the  special  charge  is  well  taken 
in  that  it  required  the  jury  to  find  for  the  appellant  in  the  event  a 
person  of  ordinary  prudence  would  not  have  attempted  to  cross  the 
track  so  close  to  the  car  as  the  appellee  did,  whether  or  not  that  proxi- 
mately contributed  to  the  injury.  The  evidence  shows  without  dis- 
pute that  the  car  did  not  strike  appellee  nor  cause  him  to  fall.  The 
sole  cause  of  the  injury  was  appellee's  being  throvn  npon  the  track 
by  the  protruding  sliver  in  the  crosstie  in  the  track.  Appellee  did  not 
know  of  the  protruding  tie,  nor  could  he  have  foreseen  that  his  foot 
would  strike  a  protruding  tie  in  the  track.  The  evidence,  fairly  con- 
strued, would  conclusively  show  that  appellee  would  have  crossed  the 
track  but  for  the  protruding  tie  between  the  rails.  The  car  being  so 
near  when  he  fell  rendered  it  impossible  for  him  to  turn  aside  or  pre- 
vent the  natural  and  probable  result  of  being  thrown  by  the  defective 
tie  in  the  track,  negligently  permitted  to  be  there  by  the  appellant. 
In  this  view  of  the  record  it  could  not  reasonably  be  determined  that 
in  his  starting  across  the  track  when  the  car  was  quite  near,  it  would 
be  accounted  as  negligence  which  proximately  contributed  to  produce 
appellee's  injuries.  This  special  charge  precluded  a  recovery  whether 
or  not  that  proximately  contributed  to  the  injury.  International  & 
G.  N.  Ry.  V.  Ormond,  64  Texas,  489,  1  Thompson  on  Neg.,  sees.  46, 
216,  219;  International  &  G.  N.  Ry.  v.  Culpepper,  19  Texas  Civ.  App., 
182.    The  assignment  is  overruled. 

The  fifth  assignment  complains  of  the  refusal  to  give  a  special 
charge.  We  do  not  think  there  was  error.  The  substance  of  the  special 
charge  was  fully  and  fairly  stated  in  the  court's  charge,  and  it  would 
have  been  reiteration  of  the  instructions  on  the  issue  of  contributor}^ 
negligence  to  give  the  special  charge. 

The  sixth  and  seventh  assignments  are  considered  together.  For 
the  purpose  of  showing  that  he  was  not  acting  without  the  scope  of  his 
duties,  and  as  a  circumstance  as  explanatory  of  his  purpose  and  con- 
duct as  bearing  on  his  negligence  vel  non,  the  appellee  offered  in  evi- 
dence, over  the  objection  of  appellant,  an  existing  rule  of  appellant 
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in  force  and  known  to  appellee,  which  reads:     "Rule  L.     In  case  of 
danger  to  the  company's  property  employes  must  unite  to  protect  it." 
The  rule  was  limited  to  the  purpose  for  which  it  was  offered,  and  was 
not  offered  or  used  to  show  negligence  of  appellant  company.     The 
evidence  showed  that  a  string  of  five  or  six  boxcars  attached  together 
and  located -on  the  house  track  were  backed  against  and  started  to  roll- 
ing down  grade  by  the  freight  engine  westbound,  and  as  they  rolled 
they  were  gaining  speed,  and  if  not  stopped  would  roll  out  upon  the 
main  track  and  "side  swipe"  the  engine  on  appellee's  train,  or  roll  on 
down  the  long  grade  of  the  main  line.     No  person  was  on  the  rolling 
cars.    Appellee,  seeing  the  situation,  at  once  started  in  that  direction 
to  catch  and  get  upon  and  put  the  brakes  upon  the  same  to  stop  them, 
he  being  a  brakeman.    Appellee  had  nothing  to  do  with  the  moving  of 
the  cars,  nor  was  he  a  member  of  that  crew.    Appellee's  effort  to  catch 
the  cars  was  an  effort  to  avert  the  threatening  and  impending  danger 
of  a  collision  or  having  loose  cars  upon  a  main  line,  and  his  injury 
was  received  in  an  effort,  though  not  from  these  cars,  to  avert  the 
danger  and  protect  the  property.     We  think  the  evidence  was  admis- 
sible for  the  purpose  offered.    The  rule  exerted  an  influence  upon  his 
conduct,  and  as  bearing  upon  his  negligence  he  could  show  that  the 
sole  purpose  of  his  attempting  to  cross  the  track  at  the  time  of  his  in- 
juries was  in  performance  of  duties  required  of  him  by  appellant.  The 
exigency  of  the  situation  was  shown,  and  by  the  rule  he  could  show 
that  he  was  acting  within  the  scope  of  his  duties,  as  he  understood  and 
construed  the  rule.    Not  being  a  member  of  the  crew  of  the  other  train, 
the  rule  had  a  bearing  upon  tending  to  show  that  at  the  time  he  at- 
tempted to  cross  the  track  he  was  not  acting  without  the  scope  of  his 
duties  to  appellant.    It  rested  upon  him  to  show  affirmatively  that  he 
was  performing  duties  devolved  upon  him  at  the  time  of  his  injury. 
That  there  was  immediate  appearance  of  danger  in  permitting  the 
loose  cars  to  roll  down  the  track,  and  that  it  was  a  duty  expected  of 
him  to  catch  and  put  brakes  on  and  stop  them,  are  circumstances  pe- 
culiarly and  directly  bearing  upon  his  conduct  at  the  time  on  the  issue 
of  his  negligence.     All  and  entire  the  circumstances  having  relation 
to  his  acts,  conduct  and  purpose  at  the  time  was  proper  testimony  for 
the  jury  to  consider  in  determining  whether  a  person  in  the  same  cir- 
cumstances as  appellee  would  have  acted  as  he  did,  and  it  was  within 
the  province  of  the  jury  to  give  such  weight  thereto  as  they  deemed 
proper.    In  the  case  of  Louisville,  N.  A.  &  C.  By.  v.  Frawley,  9  N.  E., 
594,  the  plaintiff  offered  in  evidence  the  following  rule  of  the  company : 

"All  train  employes  while  on  duty  are  under  the  charge  of  the  con- 
ductors of  their  respective  trains." 

In  ruling  upon  the  assignment  objecting  to  the  admission  of  the 
rule  in  evidence,  the  court  says :  "We  think  this  rule  was  relevant  for 
the  purpose  of  showing  that  the  plaintiff  was  in  the  proper  discharge 
of  his  duty,  and  acting  under  the  lawful  authority  of  the  defendant 
while  attempting  to  make  the  coupling  when  he  was  injured."  If  ap- 
pellee in  good  faith  construed  the  rule  to  have  application  to  the  situ- 
ation he  was  endeavoring  to  relieve,  it  was  a  question  for  the  jury  under 
all  the  circumstances  to  say  whether  he  was  guilty  of  contributory 
negligence.    Texas  &  Pac.  Ry.  v.  Leighty,  88  Texas,  604.    The  charge 
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of  the  court  told  the  jury  in  plain  words  that  if  in  crossings  or  in  the 
manner  of  crossing  the  track,  the  appellee  did  not  do  or  act  as  an  ordi- 
narily prudent  person,  he  could  not  recover;  or  "if  he  failed  to  do  any- 
thing for  his  own  safety  or  protection  which  an  ordinarily  prudent 
person  would  have  done  under  the  same  circumstances,  then  he  can 
not  recover.^^  In  the  light  of  the  charge  this  evidence  could  not  rea- 
sonably have  had  the  effect  of  impressing  upon  the  minds  of  the  jury 
an  undue  stringent  and  exacting  rule  against  the  company.  The  rea- 
sonableness of  the  rule  was  not  in  issue.  The  assignments  are  over- 
ruled. 

The  eighth  assignment  complains  of  the  refusal  to  grant  a  new  trial 
because  the  verdict  is  excessive.  The  evidence  shows  appellee  to  be 
twenty-four  years  old,  with  a  long  life  expectancy,  and  he  has  suffered 
the  loss  of  both  of  his  legs;  he  is  a  helpless  cripple  for  life,  and  has 
impaired  capacity  to  earn  a  livelihood;  his  suffering  was  excruciating. 
The  remuneration  of  his  present  employment  was  in  evidence  before 
the  jury,  and  they  considered  that  fact  in  estimating  the  amount  of 
the  damages;  and  appellant,  as  a  wrongdoer,  could  at  most  claim  no 
more  than  that  in  this  respect.  There  is  nothing  in  the  record  to 
show  an  unfair  or  undue  conduct  on  the  part  of  the  jury.  The  amount 
is  not  excessive,  considering  the  severity  of  the  injury  and  its  undoubted 
permanency.  Gulf,  C.  &  S.  F.  Ry.  v.  Shelton,  30  Texas  Civ.  App.,  72; 
Texas  &  N.  0.  Ry.  v.  Kelly,  34  Texas  Civ.  App.,  21 ;  International  4 
G.  N.  Ry.  V.  Moynahon,  33  Texas  Civ.  App.,  302.  The  assignment  is 
overruled. 

The  ninth  assignment  is  to  the  effect  that  the  verdict  was  contrary 
to,  and  not  supported  by  the  evidence.  We  think  the  evidence  is  suffi- 
cient to  support  the  findings  of  the  jury,  and  that  the  evidence  war- 
ranted the  finding  tliat  the  broken  tie  in  evidence  threw  appellee  and 
caused  him  to  be  injured.  The  findings  of  fact  herein  are  referred 
to,  and  the  assignment  is  overruled.  St.  Louis,  I.  M.  &  S.  Rv.  v. 
Robbins,  21  S.  W.,  887;  San  Antonio  &  A.  P.  Ry.  v.  Brooking,  51  S. 
W.,  537. 

There  was  no  error  in  refusing  the  special  charge  complained  of  in 
the  tenth  assignment.  There  was  no  evidence  that  he  stumbled  or 
slipped  on  the  end  of  the  crossties  or  rails.  Richie  testified:  "As 
near  as  I  could  see  he  stepped  his  foot  on  the  end  of  a  tie  or  the  rail 
and  fell  clear  across  the  south  rail  on  to  the  north  rail  with  his  face 
down."  On  cross-examination  he  was  asked:  "Q.  You  only  saw  him 
stumble?"  "A.  I  saw  him  in  the  position  of  falling."  The  court 
charged  the  jury:  "If  you  do  not  find  that  plaintiff  struck  his  foot 
against  a  protruding  portion  of  a  tie  between  the  rails  of  the  track; 
or  if  you  find  that  he  fell  at  the  time  he  was  injured  from  any  other 
cause,  then  you  will  find  for  the  defendant."  The  substance  of  the 
special  charge  was  sufficiently  stated  in  the  charge  which  was  given, 
especially  so  in  view  of  the  evidence. 

The  eleventh  assignment  complains  of  the  following  portion  of  the 
court's  charge: 

"But  in  this  connection  you  are  instructed  that  it  was  not  the  duty 
of  plaintiff  to  inspect  the  track  of  the  defendant  company,  for  defects 
therein,  if  any  there 'was." 
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The  objection  is  that  it  was  calculated  to  lead  the  jury  to  believe 
that  the  appellee  had  the  right  to  pass  over  the  track  without  using 
his  eyes  for  the  purpose  of  seeing  anything  about  its  condition.  There 
is  no  aflBrmative  error  in  the  charge;  it  is  a  proper  and  correct  state- 
ment of  the  doctrine  of  substantive  law,  in  the  connection  in  which 
it  was  stated  and  submitted.  It  was  the  duty  of  the  company  to  exer- 
cise ordinary  care  to  keep  the  place  of  work  in  a  reasonably  safe  con- 
dition, and  it  was  not  required  that  the  appellee  exercise  care  to  see 
whether  that  duty  had  been  performed;  he  assumes  the  risk  arising 
from  the  master's  failure  to  perform  that  duty  only  when  he  knows 
of  such  failure  and  the  consequent  danger,  or  the  same  ape  open  to  his 
observation  in  the  performance  of  his  duties.  Galveston,  H.  &  S.  A. 
By.  V.  Brown,  33  Texas  Civ.  App.,  589 ;  Drake  v.  San  Antonio  &  A. 
P.  Ry.,  99  Texas,  240.  If  there  was  an  omission  it  was  the  office  of 
a  special  charge  to  have  supplied  the  omission.  The  assignment  is 
overruled. 

The  twelfth  assignment  complains  of  a  portion  of  the  court's  charge, 
on  the  ground  that  it  assumes  the  existence  of  a  protruding  sliver  on 
the  croBstie.    The  charge  was: 

"In  order  for  plaintiff's  injuries  to  be  the  direct  and  proximate  result 
of  the  protruding  tie,  if  any  there  was  remaining  in  the  track,  the 
evidence  must  show  that  plaintiff  caught  his  foot  under  or  against  the 
same  in  crossing  the  track  in  the  performance  of  his  duty  as  brakeman, 
and  that  he  was  thereby  caused  to  fall  and  be  injured." 

The  assignment  is  overruled. 

The  thirteenth,  fourteenth  and  fifteenth  assignments  are  practically 
the  same  as  the  first.  What  we  have  said  in  passing  upon  the  first  as- 
signment in  effect  disposes  of  these  three  assignments.  It  was  the 
appellant's  duty  to  exercise  ordinary  care  to  maintain  its  tracks  in 
condition  reasonably  safe  for  its  brakeman,  and  it  necessarily  vested 
that  duty  in  employes;  if  its  employe  to  whom  the  duty  was  entrusted 
to  maintain  the  track  at  the  time  and  place  of  the  injury,  failed  to 
exercise  ordinary  care  to  maintain  it  in  a  reasonably  safe  condition 
for  appellee  to  discharge  his  duties  as  brakeman,  this  was  the  negli- 
gence of  appellant  company.  The  evidence  disclosed  the  particular 
employe  in  whom  appellant  had  reposed  the  duty  to  keep  up  and  main- 
tain its  track  at  the  time  and  place  in  question,  and  that  it  was  his 
particular  duty  in  this  respect  as  to  this  particular  track  at  the  time. 
The  assignments  are  overruled. 

There  being  no  error  in  the  record,  the  case  is  ordered  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  TJmoN  Telegraph  Company  v.  A.  K  Hankins. 

Decided  April  30,  1908. 

1. — ^Telesrrapli — Misdirected  Xessagre — Question  of  Fact. 

Misdirection  of  a  telegram  to  "Holenville,"  there  bein^  no  such  place,  in- 
stead of  "HoldenviUe,"  a  railway  and  telegraph  station  and  the  intended  desti- 
nation, did  not,  as  matter  of  law,  show  that  there  was  no  undertaking  by  the 

Vol.  L.  Civil— 33. 
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company  to  deliver  at  the  latter  place,  or  justify  an  inBtmetion  to  find  for 
defendant  in  a  suit  for  damages  for  failure  to  transmit  the  message,  where 
the  receiving  agent  was  advised  of  the  true  destination,  looked  up  and  found 
the  correct  station  on  a  list  of  offices,  and  there  was  evidence  to  support  the 
conclusion  that  he  himself  wrote  the  message  and  was  responsible  for  the 
misspelling. 

2. — Same — ^Idem  Sonaiif . 

"Holenville"  for  ''HoldenviUe*'  is  so  far  idem  sonans  as  to  present  a  ques- 
tion of  fact  as  to  its  sufficiency  to  identify  the  destination  named  in  a  telegram. 

3. — Same— Agency — Offices— Duty  to  Give  Information. 

Though  the  dispatcher  acts  as  agent  of  the  sender  in  reducing  to  writing 
at  his  request  the  message  desired  to  be  sent,  it  is  the  duty  of  the  company 
to  know  and  correctly  inform  senders  as  to  its  offices  and  stations;  and  the 
agent  represents  the  company  in  giving  such  information,  especially  where  the 
rules  require  him  to  do  so  and  to  exercise  care  to  see  that  the  destination  is 
correctly  given. 

Appeal  from  the  District  Court  of  Hopkins  County.  Tried  below 
before  Hon.  R.  L.  Porter. 

N.  L,  Lindsley  {Geo.  H.  Fearons,  of  counsel) ,  for  appellant. — Ap- 
pellee, if  entitled  to  recover  at  all,  can  recover  only  on  the  contract 
actually  made  with  the  appellant;  he  is  not  entitled  to  recover  for 
failure  to  deliver  a  message  to  a  wholly  different  place  from  that  which 
appellant  contracted.    Telegraph  Co.  v.  Smith,  30  S.  W.,  49. 

Templeion,  Crosby  &  Dinsmore,  for  appellee. — ^Appellanf 8  agent  in 
charge  of  its  office  being  informed  that  appellee's  agent  did  not  know 
the  correct  name  of  the  office  to  which  the  message  was  to  be  sent,  and 
having  in  the  proper  discharge  of  his  duties  undertaken  to  give  appel- 
lee's agent  the  proper  name  of  the  town,  and  having  found  the  true 
name,  and  having  then  written  the  message,  spelling  the  name  of  the 
station  improperly,  appellant  is  bound  by  his  acts,  and  is  chargeable 
with  his  negligence.  The  words  "Holdenville"  and  "Holenville"  are 
idem  sonans,  and  the  difference  in  the  spelling  does  not  excuse  the 
failure  to  transmit  and  deliver  the  message.  Neither  appellant  nor 
any  of  its  agents  were  misled  by  the  misspelling  of  the  name  in  the 
message,  and  they  knew,  or  ought  by  the  exercise  of  ordinary  care  to 
have  known,  that  the  message  was  intended  to  be  sent  to  Holdenville. 
Western  U.  Tel.  Co.  v.  Burrow,  10  Texas  Civ.  App.,  122;  Western  U. 
Tel.  Co.  V.  Downs,  62  S.  W.,  1078;  Western  U.  Tel.  Co.  v.  Jones,  30 
Am.  St.  Rep.,  581 ;  Dillahunty  v.  Davis,  74  Texas,  345 ;  Tevis  v.  Oollies, 
84  Texas,  639. 

LEVY,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
to  recover  damages  for  mental  anguish  alleged  to  have  been  suffered 
by  him  on  account  of  his  failure  to  be  present  at  his  mother's  bedside 
prior  to  her  death  and  at  her  funeral,  which  he  could  and  would  have 
been  present  at  and  attended  but  for  the  negligence  of  the  appellant 
company  in  failing  to  transmit  and  deliver  to  him  the  following  tele- 
graphic" message  sent  for  his  benefit :  "Brashear,  Texas,  Jan.  20,  1906. 
To  Alvie  Hankins,  Holenville,  I.  T.  Come  at  once;  mother  not  ex- 
pected to  live.    J.  G.  Hankins.^' 
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Trial  was  had  before  a  jury,  and  in  accordance  with  their  verdict  a 
judgment  was  rendered  in  favor  of  the  appellee;  from  which  judgment 
the  appellant  company  brings  this  case  on  appeal  to  have  revised  for 
the  error  assigned. 

The  appeal  is  rested  on  the  one  assignment  of  error,  which  reads: 
"The  court  erred  in  refusing  to  instruct  the  jury  peremptorily  in 
favor  of  the  defendant  for  the  reason  that  the  plaintiff  in  this  case 
seeks  to  recover  for  failure  to  deliver  a  message  to  Alvie  Hankins  at 
Holdenville,  I.  T.,  whereas,  the  message  subject  of  this  suit,  and  con- 
tract actually  made  between  the  parties  to  this  suit,  show  that  the  de- 
fendant did  not  contract  to  deliver  the  message  sued  on  to  Alvie  Han- 
kins at  Holdenville,  I.  T.,  but  that  it  contracted  to  deliver  the  message 
to  another  and  wholly  different  place.^' 

The  proposition  under  this  assignment  is:  ''Appellee,  if  entitled  to 
recover  at  all,  can  recover  only  on  the  contract  actually  made  with  the 
appellant;  he  is  not  entitled  to  recover  for  failure  to  deliver  a  message 
to  a  wholly  different  place  from  that  which  appellant  contracted." 

The  allegations  in  the  petition,  which  are  here  only  stated  as  have 
relation  to  the  question  presented,  are  that,  at  the  time  the  message 
sued  on  was  filed  with  the  company  at  Brashear,  the  addressee,  who  is 
the  appellee,  was  residing  three  miles  southeast  from  the  town  of 
Holdenville,  Indian  Territory;  the  message  was  filed  with  the  com- 
pany early  in  the  morning  of  the  20th  day  of  January,  1906,  and  there 
was  demanded  by  the  agent  and  paid  by  the  sender*  at  the  time  of 
filing  the  sum  of  two  dollars  for  transmitting  the  message  to  Holden- 
ville^ I.  T.,  and  for  conveying  it  from  Holdenville  to  the  addressee 
three  miles  in  the  country;  that  the  agent  at  the  time  the  message 
was  filed  with  him  was  told  and  informed  by  the  sender  that  the  ad- 
dressee was  to  be  found  three  miles  southeast  from  the  town  of  Holden- 
ville, I.  T. ;  "that  in  fact  and  in  truth  the  proper  address  of  the  said 
message  was  to  Holdenville,  I.  T.,  although  it  was  written  Holenville, 
I.  T.,  and  defendant's  said  agent  at  the  time  he  received  the  said  mes- 
sage and  undertook  to  forward  the  same  as  aforesaid  was  informed 
and  knew  that  the  omission  of  the  letter  "d"  in  the  name  of  the  said 
town  was  a  clerical  error,  and  was  informed  and  knew  that  the  true 
address,  and  the  address  intended,  was  Holdenville,  I.  T. ;  and  plain- 
tiff avers  that  defendant  at  said  time  had  no  office  at  any  place  in  the 
Indian  Territory  called  Holenville,  and  that  defendant's  said  agent 
at  the  time  he  received  and  undertook  in  behalf  of  the  defendant  to 
forward  and  deliver  the  said  message  knew  that  the  said  message  was 
intended  to  be  sent  to  Holdenville,  I.  T.,  and  in  fact  undertook  to 
transmit  the  said  message  to  Holdenville,  I.  T.,  and  to  there  deliver 
the  same  to  plaintiff  aforesaid;  that  defendant's  said  agent  was  not 
misled  by  the  spelling  of  the  said  name,  and  that  there  was  not  and 
could  not  have  been  a  reasonable  doubt  in  the  mind  of  defendant's 
said  agent  that  the  said  message  was  intended  for,  and  was  to  be  sent 
to  the  town  of  Holdenville,  I.  T.  ;'^  that  the  failure  to  transmit  and 
deliver  the  message  constituted  negligence  on  the  part  of  the  defendant 
company.  In  this  connection  the  evidence  shows  that  J.  G.  Hankins, 
who  is  the  father  of  the  appellee,  lived  six  miles  from  Brashear,  Texas, 
and  that  appellee,  who  is  the  addressee,  lived  three  miles  from  the  town 
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of  Holdenville,  in  the  Indian  Territory.  During  the  night  of  January 
19,  1906,  J.  6.  Hanking  was  informed  by  the  attending  physician 
that  his  wife,  and  appellee's  mother,  was  seriously  ill,  and  was  not 
likely  to  recover,  and  he  then  caused  the  telegraphic  message  in  suit 
to  be  sent  by  his  neighbor,  Benton,  to  the  appellee.  Benton  testifies: 
that  early  in  the  morning  of  January  20,  1906,  he  rode  to  the  town 
of  Brashear  to  appellant's  telegraph  office  to  send  the  message  to  ap- 
pellee for  J.  O.  Hankins;  he  went  into  the  telegraph  office  and  saw 
the  agent.  He  said,  "I  told  the  agent  what  I  was  down  there  for.  I 
told  him  I  wanted  to  send  a  message  to  Alvie  Hankins,  in  the  Terri- 
tory. I  told  him  that  his  mother  was  very  ill,  and  not  expected  to 
live,  and  for  him  to  come  at  once.  I  told  him  it  was  at  Holdenville,  in 
the  Indian  Territory.  I  told  him  he  could  be  found  two  or  three  miles 
from  that  place.  The  agent  said  he  would  see  if  he  could  get  the  mes- 
sage through.  He  went  in  and  looked  around  and  tried  to  call  up 
somebody.  He  then  looked  through  his  books,  and  said  he  did  not 
know,  and  would  have  to  find  out  where  Holdenville  was  at,  and  whether 
it  was  a  telegraph  office.  He  got  some  books  or  papers  and  found  in 
the  books  that  Holdenville  had  a  railroad  there  and  was  a  telegraph 
office.  I  asked  him  what  it  would  cost,  and  he  said  fifty  cents.  I 
asked  him  about  delivering  the  message.  He  said  if  the  message  was 
sent  there  or  sent  out  there  through  the  mail  or  rural  route  it  would 
be  sent  at  my  risk.  He  asked  me  how  far  out  it  was  and  I  told  him 
three  miles,  and* he  said  it  would  cost  me  fifty  cents  per  mile  messenger 
fee.  I  paid  him  $2  in  all.  I  started  to  write  the  message,  but  I  was 
cold.  I  did  not  know  how  to  spell  Holdenville,  and  I  asked  the  agent 
if  he  would  write  it  for  me,  and  he  said  he  would.  He  wrote  it.  The 
agent  told  me  he  had  sent  the  message  off  and  then  I  left  for  home.'' 
The  appellant's  agent  at  the  time  at  Brashear  testified  in  this  respect 
as  follows :  that  he  received  and  filed  this  telegram  at  7 :30  a.  m.  *'The 
handwriting  of  the  telegram  is  mine.  When  the  party  came  into  the 
office  he  said  he  wanted  to  send  a  message,  and  I  handed  him  a  blank 
telegram.  He  started  to  write,  and  had  gotten  about  half  way  down, 
and  said  his  fingers  were  cold,  and  asked  me  to  finish  it.  I  took  it  and 
recopied  it,  and  finished  it  for  him.  He  told  me  what  words  to  put 
in  the  telegram.  After  I  wrote  the  telegram  he  remained  there  until 
I  got  it  oflf.  I  got  it  ofiE  by  nine  o'clock.  I  sent  it  to  the  Dallas  relay 
office.  The  Dallas  relay  office  communicated  with  me  about  this  mes- 
sage, and  said  the  message  could  not  be  accepted  because  there  was  no 
Holenville  in  the  Indian  Territory.  I  then  went  out  to  look  for  the 
party  who  filed  the  message,  and  could  not  find  him  in  town,  and  upon 
inquiry  learned  from  some  people  in  the  town  that  he  had  gone  back 
to  the  country."  This  witness  on  cross-examination  said  that  "Benton  . 
when  he  came  into  the  office  told  me  he  wanted  to  send  a  message 
about  J.  G.  Hankin's  wife  to  his  son.  He  told  me  where  he  wanted 
to  send  it,  and  asked  me  if  I  could  send  it.  I  did  not  know  at  the 
time  he  asked  me  whether  or  not  I  could  send  a  message  to  Holden- 
ville. To  find  out  I  took  a  railroad  guide  furnished  by  the  railroad 
company,  and  which  has  all  the  towns  in  the  United  States  operating 
railways,  and  I  thought  sure  if  on  a  railroad  it  would  be  a  Western 
Union,  or  Postal,  or  Southwestern,  or  some  of  those  commercial  tele* 


1908.]        Western  Union  Telegraph  Co.  v.  IIankins.  517 

graph  stations.  I  found  Holdenville,  or  Holenville,  or  something;  I 
don't  know  what  name  I  found.  I  know  I  would  not  have  written  or 
accepted  a  message  until  I  found  out  whether  I  could  send  it  or  not. 
I  took  the  message;  I  supposed  there  was  a  telegraph  station  there. 
He  told  me  the  message  was  to  be  delivered  three  miles  from  Holden- 
ville. I  wrote  this  telegram ;  I  wrote  Holenville.^'  In  rebuttal  the  wit- 
ness said:  ^T\rhen  I  wrote  the  telegram  out  at  the  request  of  Mr. 
Benton  he  did  not  request  me  to  spell  the  town  different  from  what 
it  is  spelled  in  the  telegram.  He  did  not  give  me  any  instructions 
to  change  the  word.  I  did  not  know  how  to  spell  if  It  was  proven 
that  Holdenville  was  a  telegraph  station  at  the  time  in  the  Indian  Ter- 
Titorr,  and  that  there  was  no  place  on  its  line  called  or  known  as  Hol- 
enville. The  message  was  not  delivered  to  appellee.  His  mother  died 
the  night  of  the  20th,  and  her  corpse  was  held  over  a  day  for  her  son 
to  be  at  the  funeral.  He  did  not  know  of  her  death  until  he  received 
a  letter  to  that  effect  the  following  week. 

Looking  to  the  evidence  surrounding  the  making  of  the  contract  of 
transmission  of  the  message,  it  sufficiently  appears  that  the  agent  of 
appellant  and  Benton,  acting  for  the  sender  of  the  message,  had  in' 
mind  an  intention  of  sending  the  message  to  Holdenville,  I.  T.,  and 
that  no  other  place  was  in  mind  or  contemplation  of  the  parties.  In 
reducing  to  writing  the  name  of  the  station  or  place  where  the  message 
was  designed  to  go,  the  name  of  the  terminal  station  or  place  was  mis- 
spelled by  omitting  the  letter  "d.''  We  think  the  jury  might  have 
found  from  the  evidence  that  the  contract  made  was  for  transmission 
of  the  message  to  Holdenville,  I.  T.  It  was  proven  that  there  was  no 
place  called  or  known  as  "Holenville"  on  appellant's  line  in  the  Indian 
Territory,  but  that  there  was  a  "Holdenville"  in  the  Indian  Territory 
on  its  line.  The  names  "Holenville"  and  "Holdenville"  are  so  similar 
as  to  give  notice  under  the  doctrine  of  idem  sonans,  and  to  be  sufficient 
to  sustain  a  finding  by  the  jury  that  Holenville  in  the  message  was 
the  same  town  as  Holdenville,  an  office  on  appellant's  line  and  the 
place  where  the  message  was  contracted  to  be  transmitted.  A  concord- 
ance in  name  alone  is  always  some  evidence  of  identity.  1  Greenleaf 
on  Ev.,  sec.  43a.  The  names  "Gibney"  and  "Gibony"  was  held  idem 
sonans,  and  sufficient  to  support  the  finding  that  Gibony  was  in  fact 
the  party  to  whom  the  lana  certificate  was  granted.  Fleming  v.  Gib- 
oney,  81  Texas,  422.  Where  the  name  of  the  addressee  of  a  telegram 
was  written  Codgell  instead  of  Cogdell,  as  it  should  have  been,  the 
question  whether  the  similarity  in  the  names  was  such  as  to  suggest 
to  the  company's  employes  at  the  terminal  office  the  identity  of  the 
addressee  was  properly  submitted  to  the  jury.  Cogdell  v.  Western  XJ. 
Tel.  Co.,  47  S.  B.,  490.  If  there  was  no  place  Holenville,  and  Holden- 
ville was  a  place  on  the  appellant's  line,  and  the  place  in  fact  contracted 
by  the  parties  to  have  the  message  transmitted,  and  the  difference  in 
the  spelling  of  the  name  of  the  place  was  not  reasonably  calculated  to 
mislead  the  appellant's  agents  as  to  the  address  of  appellee,  then  the 
findings  to  that  effect  would  impose  upon  the  appellant  the  legal  duty 
to  transmit  the  message  to  the  terminal  office  contracted  to  be  sent. 
In  this  view  we  think  the  testimony  abundantly  sufficient  to  warrant 
such  findings  by  the  jury.     There  was  also  evidence  on  the  part  of 
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Benton,  acting  in  the  sending  of  the  message,  that  the  agent  receiving 
the  message  himself  misspelled  the  name  of  the  terminal  office,  in  writ- 
ing the  message  for  Benton.  The  agent  admits  tlie  message  was  in 
his  handwriting,  though  he  claims  that  he  copied  what  Benton  in  that 
respect  had  written.  The  agent  admits  that  Holdenville,  I.  T.,  was 
the  place  where  Benton  told  him  he  wanted  the  message  sent,  and  in 
his  answers  further  says:  "I  wrote  Holenville;  when. I  wrote  out  the 
telegram  at  the  request  of  Mr.  Benton  he  did  not  request  me  to  spell 
the  town  different  from  what  it  is  spelled  in  the  telegram ;  he  did  not 
give  me  any  instructions  to  change  the  word;  I  did  not  know  how  to 
spell  it."  Benton  testified  that  he  told  the  agent  that  he  wanted  to 
send  the  message  to  Holdenville,  I.  T.,  and  said,  "The  agent  said  he 
would  see  if  he  could  get  the  message  through ;  he  got  some  books  or 
papers  and  found  in  the  books  that  Holdenville  was  a  telegraphic  office, 
I  started  to  write  the  message,  but  I  was  cold ;  I  didn't  know  how  to 
spell  Holdenville,  and  I  asked  the  agent  if  he  would  write  it  for  me, 
and  he  said  he  would ;  he  wrote  it."  In  this  connection  there  was  read 
in  evidence  a  rule  of  the  company  which  says:  "The  receiving  clerk 
should  give  any  aid  or  explanation  necessary  to  enable  the  sender  to 
prepare  his  message  so  that  errors  or  delays  may  be  avoided.  The  im- 
portance of  the  address  can  not  be  over-estimated.  When  the  address 
given  seems  insufficient  a  better  one  should  be  suggested."  There  was 
evidence  to  justify  a  finding  that  the  agent  was  responsible  for  mis- 
spelling the  name  of  the  terminal  office  in  the  message,  and  we  think 
on  such  finding  that  his  mistake  in  misspelling  the  name  of  the  ter- 
minal office  would  be  chargeable  to  the  appellant  company.  It  is  true 
that  in  the  writing  of  the  body  of  the  message  for  the  sender  the 
operator  is,  in  law,  in  that  respect  the  agent  of  the  sender.  But  the 
appellant  company  owes  the  public  duty  to  give  the  correct  name  of 
its  offices  on  its  line  when  a  sender  of  a  message  specifically  seeks  such 
information.  The  name  and  correct  spelling  of  the  name  of  its  own 
offices  is  a  fact  within  the  knowledge  and  keeping  of  the  telegraph 
company,  and  its  agent  should  use  ordinary  care  to  give  the  name 
correctly.  In  the  exercise  of  ordinary  care  the  agent  could  have  gotten 
the  name  correctly  from  the  guide  book  he  had  just  looked  at,  and 
should  have  done  so  if  he  "did  not  know  how  to  spell  it."  His  in- 
structions were  to  give  aid  to  avoid  errors  of  this  very  kind.  Benton, 
the  sender,  told  the  agent  he  "did  not  know  how  to  spell  it,  and  for 
him  to  write  it."  We  think  that  appellant  in  this  case  owed  to  appellee 
the  duty  of  writing  correctly  the  name  of  the  terminal  office,  or  of 
correcting  the  misspelled  name  of  the  terminal  office  if  Benton  had 
written  it  amiss,  the  agent  of  the  company  knowing  at  the  very  time 
of  writing  the  message  the  true  terminal  office  contracted  to  have  the 
message  transmitted.  In  this  respect  in  writing  the  name  of  appel- 
lant's terminal  office  in  the  message  the  agent  was  acting  within  the 
scope  of  his  authority  and  for  appellant  company.  "It  was  peculiarly 
within  the  apparent  scope  of  the  agency  of  the  compan/s  agent  at 
Jackson  to  know  what  places  messages  could  be  sent,  and  having  re- 
ceived the  message  to  be  sent  to  a  place  where  the  company  had  a 
wire  the  company  was  liable  for  the  failure  to  transmit  and  deliver 
according  to  the  contract  with  the  sender."     Western  Union  Tel.  Co. 


1908.]  City  op  Paris  v.  Sturgeon.  519 

V.  Jones,  30  Am.  St.,  579.  An  agent  of  appellant  accepted  a  message 
for  delivery  three  miles  from  Smithfield,  where  appellant  company 
had  no  office,  and  the  court  in  passing  on  the  liability  of  the  company, 
said:  ^^It  was  its  duty  to  know,  and  to  keep  its  agents  informed  of, 
the  places  where  it  had  offices,  and  its  agent  should  have  informed 
the  sender  that  it  had  no  office  at  the  place  addressed;  but  instead 
of  this  its  agent  misled  the  sender  by  accepting  the  message  and  agree- 
ing to  deliver  it,  and  then  failed  to  correct  the  mistake,  which  he 
could  have  done  in  ample  time  to  have  avoided  the  injury."  Western 
Union  Tel.  Co.  v.  Hargrove,  14  Texas  Civ.  App.,  79. 

Our  conclusion  is  that  there  was  evidence  sufficient  to  require  the 
submission  of  the  case  to  the  jury  under  appropriate  instructions,  and 
that  the  court  did  not  err  in  refusing  to  instruct  the  jury  peremptorily 
in  favor  of  the  appellant  for  the  reason  assigned. 

There  being  no  error,  the  case  is  ordered  affirmed. 

Affirmed. 


City  of  Paris  v.  B.  B.  Sturobok. 

Decided  April  30,  1908. 

1^ — ^iBjimetlon— Appeal. 

In  an  appeal  from  an  interlocutory  order  granting  an  injunction,  taken 
tinder  the  Act  of  April  16,  1907  (Laws,  30th  Leg.,  p.  206),  the  case  is  to  be 
determined  on  the  pleading  and  evidence  before  the  trial  court  when  the  in- 
junction was  granted,  and  answer  and  affidavits  filed  after  the  order  was  made 
can  not  be  considered;  the  Act  confers  only  appellate  jurisdiction. 

S. — ^Xttjuiietlon — ^Pleading. 

Pleading  in  support  of  an  injunction  is  to  be  taken  most  strongly  against 
the  petitioner  seeking  such  relief,  and  must  negative  every  reasonable  inference 
arising  from  the  facts  stated  which  might  defeat  the  right  claimed. 

S. — Same— City — Coatraet  to  Supply  Water — ^Non-resident. 

A  city  has  no  power,  under  the  general  incorporation  law,  to  contract  to 
furnish  water  to  one  residing  outside  the  city  limits  and  for  use  beyond  those 
limits.  Nor  did  the  city  of  Paris  possess  such  power  under  its  Special  Charter 
granted  by  the  Act  of  March  15,  1905  (Special  Laws,  29th  Leg.,  p.  31),  which 
prohibited  the  extension  of  such  rights  to  persons  living  beyond  its  limits. 


Stated. 

A  petition  seeking  to  enjoin  a  city  from  disconnecting  plaintiff  with  its 
water  system,  though  alleging  gener&lly  a  connection  made  at  petitioner's  ex- 
pense and  a  valid  contract  by  the  city  to  furnish  him  water,  was  insufficient 
to  support  the  right  to  injunction  where  it  showed  that  plaintiff's  premises  were 
situat^  partly  within  and  partly  without  the  city  limits,  and  that  the  meter 
was  placed  on  the  part  of  such  premises  within  them,  but  failed  to  allege  that 
the  plaintiff  resided  and  that  the  water  was  to  be  used  within  such  limits. 

Appeal  from  the  District  Conrt  of  Lamar  Comity.  Tried  below  be- 
fore Hon.  Ben.  H.  Denton. 

Edgar  Wright,  for  appellant. — Contract  of  a  municipality,  city  or 
town  to  furnish  use  of  its  public  utilities  to  a  person  living  without  its 
limits  is  ultra  vires  and  void^  unless  such  power  is  expressly  conferred 
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by  charter  or  general  law.  Wood  v.  City  of  Victoria,  18  Texas  Civ. 
App.,  573. 

There  being  no  allegation  in  the  bill  that  in  October,  1904,  the  city 
of  Paris  was  authorized  by  charter  to  contract  to  supply  plaintiff  with 
water,  and  also  no  allegation  that  plaintiff  was  living  within  the  cor- 
porate limits,  under  section  252  of  the  special  law  of  the  29th  Legisla- 
ture which  became  effective  on  5th  day  of  March,  1905,  and  which  pro- 
vided that  all  courts  should  take  judicial  notice  thereof,  plaintiff  was 
not  entitled  to  any  relief,  because  he  did  not  live  within  the  limits  of 
the  corporation.  Chapter  6,  pages  31  to  92,  inclusive,  of  special  laws 
of  29th  Legislature  of  State  of  Texas  incorporating  the  city  of  Paris, 
and  sections  273  and  252  thereof. 

Even  if  it  should  be  held  that  at  the  time  alleged  by  plaintiff,  the 
city  of  Paris  was  authorized  by  special  charter  provision  to  supply 
persons  living  without  its  limits  with  water,  and  contracted  to  so 
supply  plaintiff,  such  contract  conferred  no  vested  right  in  plaintiff, 
but  was  subject  to  the  reserved  power  of  the  State  to  abridge,  modrfy, 
change  or  abolish  the  same  by  subsequent  amendment  of  the  charter, 
and  same  was  abolished  by  the  passage  of  the  special  Act  of  the  29th 
Legislature  granting  a  new  charter  and  prohibiting  the  supplying  of 
water  to  those  living  without  the  corporate  limits.  Article  1,  section 
17,  of  the  Constitution  of  State  of  Texas;  Storrie  v.  Houston  City  St. 
By.  Co.,  92  Texas,  139 ;  Sioux  City  Street  Ry.  Co.  v.  Sioux  City,  138 
U.  S.,  98;  Spring  Valley  Water  Works  v.  Schottler,  110  TJ.  S.,  347. 

Dudley  <6  Dudley,  for  appellee. — After  alleging  a  contract  with  ap- 
pellant legal  and  binding,  the  petition  alleges:  *'That  in  pursuance  of 
said  contract  and  permit,  the  defendant  having  tapped  one  of  the  water 
mains  and  extended  its  connection"  up  to  and  on  to  the  property  of  this 
plaintiff,  as  above  described,  and  in  compliance  with  said  contract, 
plaintiff  went  to  great  cost  and  expense  in  connecting  and  completing 
the  connection  with  defendant's  public  water  system,  and  extending 
same  on  to  his  property,  in  laying  pipes,  putting  in  water  meter  and 
hydrants,  within  the  corporate  limits  of  said  defendant  and  on  the 
property  of  plaintiff.^*  Then  follows  the  allegation  of  paying  the  water 
bills  and  complying  with  all  the  regulations  of  the  city,  and  the  threat- 
ening and  preparation  of  the  city  to  cut  off  the  water  from  plaintiff's 
premises  and  deprive  him  of  the  use  of  the  same  and  remove  the  said 
water  connection  from  off  plaintiff's  property.  This  is  such  an  irrep- 
arable injury  as  entitled  him  to  an  injunction.  Cleburne  Water  Co. 
v.  City  of  Cleburne,  13  Texas  Civ.  App.,  141,  and  authorities  cited; 
Rio  Grande  R.  R.  v.  Brownsville,  45  Texas,  88  (see  specially  last 
paragraph  of  opinion  on  p.  96) ;  Indianola  v.  Gulf,  W.  T.  &  P.  Ry. 
Co.,  56  Texas,  594  (especially  the  second  paragraph  on  p.  603) ;  Mayor 
of  Houston  V.  Houston,  B.  &  M.  P.  Ry.  Co.,  84  Texas,  581;  McEntee 
V.  Kingston  Water  Co.,  165  N.  Y.,  27;  City  of  Burlington  v.  Burling- 
ton Street  Ry.  Co.,  49  Iowa,  144. 

WILLSON,  Chief  Justice. — This  is  an  appeal  prosecuted  as  per- 
mitted by  section  2  of  the  Act  approved  April  16,  1907  (General  Laws, 
p.  206),  against  an  order  made  by  the  district  judge  on  an  ex  parte 
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hearing  in  vacation,  granting  a  writ  of  injunction  as  prayed  for  by 
appellee.  It  was  alleged  in  the  petition  for  the  writ  that  appellant 
was  a  municipal  corporation  operating  under  a  special  Act  of  the  Leg- 
islature approved  March  — ,  1905 ;  that  it  owned  and  operated  for  hire 
a  system  of  water  works  by  means  of  which  it  supplied  its  citizens  and 
customers  with  water;  that  the  petitioner  owned  a  small  tract  of  land 
situated  partly  within  and  partly  without  the  corporate  limits  of  the 
city  of  Paris,  on  which  the  petitioner  with  his  family  resided;  that  on 
the  —  day  of  October,  1904,  the  petitioner  applied  to  and  contracted 
with  the  city  for  water  to  be  used  on  his  said  premises;  that  in  com- 
pliance with  his  contract  he  paid  to  the  city dollars,  and  went  to 

great  cost  and  expense  in  connecting  and  completing  a  connection  with 
the  city's  water  system  and  extending  same  on  to  his  property;  that 
the  meter  used  for  measuring  the  water  furnished  to  him  by  the  city 
was  placed  on  the  part  of  his  premises  within  the  corporate  limits; 
that  the  city  at  the  time  it  received  his  money  for  makihg  the  connec- 
tion with  its  water  system,  knew  his  purpose  was  to  obtain  its  water 
for  use  on  his  said  property;  that  he  had  complied  with  all  the  city's 
rules  and  regulations,  and  paid  the  city  for  its  water  as  it  had  re- 
quested; that  notwithstanding  he  had  "a  legal  and  binding  contract" 
with  it  to  furnish  him  water,  it  was  threatening  and  preparing  to  dis- 
connect and  take  up  and  remove  the  connection  of  its  water  system 
with  his  property  and  to  wholly  and  permanently  deprive  him  of  the 
use  of  ita  water;  and  that  if  it  was  permitted  to  carry  out  its  threat 
the  value  of  his  property  would  be  greatly  impaired  and  he  would  be 
greatly  inconvenienced  and  annoyed,  to  his  irreparable  damage.  The 
prayer  was  for  a  writ  of  injunction  restraining  the  city  and  its  agents 
from  ''molesting,  disconnecting  or  cutting  off  its  water  connection 
with  and  from'*  the  petitioner's  property,  and  "from  interfering  in  any 
manner  with  said  water  connection,  or  molesting  the  plaintiff  in  the 
use  and  benefit  of  same  in  any  way."  The  petition  with  the  judge's 
fiat  endorsed  thereupon  was  filed  with  the  clerk  March  30,  1908.  On 
the  same  day  the  writ  was  issued  as  prayed  for  and  service  thereof 
had  on  ofl&cials  of  the- city.  April  2,  1908,  the  city  filed  its  answer, 
and  on  the  same  day  gave  notice  of  an  appeal  to  this  court  from  the 
order  granting  the  writ.  The  transcript  was  filed  with  the  clerk  of 
this  court  on  April  4,  1908.  April  7,  1908,  appellee  filed  his  motion 
to  strike  appellant's  answer  from  the  record,  on  the  ground  that,  hav- 
ing been  filed  with  the  clerk  of  the  lower  court  after  the  order  granting 
the  writ  had  been  made,  it  was  not  before  nor  considered  by  the  judge 
at  the  time  the  writ  was  granted.  Because  of  the  provision  in  section 
3  of  said  Act  approved  April  16,  1907,  that  such  a  case  should  be  heard 
in  an  Appellate  Court  "on  the  bill  and  answer,  and  such  aflBdavits  and 
evidence  as  may  have  been  admitted  by  the  judge  granting  or  dissolv- 
ing such  injunction,"  by  an  order  made  April  9,  1908,  we  overruled 
the  motion  and  refused  to  strike  out  appellant's  answer.  As  the  result 
of  further  consideration  of  the  question  urged  by  the  motion,  we  have 
concluded  that  we  erred  in  overniling  it.  If  tlie  Act  referred  to  were 
capable  of  no  other  construction  than  one  requiring  an  Appellate  Court, 
in  passing  upon  the  appeal  provided  for,  to  consider  as  a  part  of  the 
case  pleading  and  evidence  not  before  the  judge  at  the  time  he  made 
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the  order  grauting  such  a  writ^  to  that  extent  we  would  doubt  its 
validity.  It  perhaps  is  true  that  the  Legislature  has  the  power  to 
confer  other  than  appellate  jurisdiction  upon  Courts  of  Civil  Appeals. 
But  if  it  has  such  power,  a  clear  intent  to  exercise  it  should  appear 
before  such  courts  should  assume  other  than  the  jurisdiction  to  review 
proceedings  in  trial  courts  given  by  the  Constitution.  The  Act  in 
question,  we  think,  does  not  evidence  such  an  intent.  If  the  language 
used  should  be  construed  as  indicating  such  an  intent  it  would  ha?e 
to  be  construed  as  evidencing  as  strongly  an  intent  to  also  confer  upon 
the  Supreme  Court  other  than  a  revisory  jurisdiction.  The  language 
is :  ^^And  the  case  may  be  heard  in  the  said  courts/'  that  is,  the  Courts 
of  Civil  Appeals  and  the  Supreme  Court,  ^^on  the  bill  and  answers,  and 
such  affidavits  and  evidence  as  may  have  been  admitted  by  the  judge 
granting  or  dissolving  such  injunction."  We  think  the  Act  should 
be  construed  as  authorizing  this  court  and  the  Supreme  Court  to  con- 
sider the  answer  and  affidavits  and  evidence  only  when  same  constituted 
a  part  of  the  case  before  the  judge  at  the  time  he  made  the  order  ap- 
pealed from.  Where  the  order  is  made  after  notice  and  on  a  hearing 
of  both  sides,  the  pleadings  and  evidence  heard  by  the  judge  should  be 
considered  here.  But  where  the  hearing  by  the  judge  is  ex  parte  and 
the  order  is  made  on  the  allegations  in  the  petition  alone,  as  in  this 
instance,  we  think  this  court  in  reviewing  the  action  of  the  judge 
should  consider  the  petition  alone.  To  do  otherwise  would  not  be  to 
review  the  action  of  the  court  on  the  case  before  him,  but  in  effect 
would  be  to  exercise  here  an  original  jurisdiction  possessed  by  the 
District  Court  alone,  and  try  the  case  anew  on  other  pleadings  and 
evidence.  This,  we  are  sure,  we  should  not  do.  Therefore  in  dispos- 
ing of  this  appeal  we  will  look  to  the  petition  alone  in  determining 
whether  the  action  of  the  judge  in  granting  the  writ  was  erroneous 
or  not. 

Appellant  insists  that  the  petition  was  insufficient  because  it  did  not 
appear  from  its  allegations  that  appellee's  premises  were  situated  within 
the  city  limits,  nor  that  he  was  an  inhabitant  of  the  city,  and  because 
it  did  not  appear  from  said  allegations  that  the  city  was  authoriz^ed 
to  furnish  to  persons  not  inhabitants  thereof  water  for  use  outside  of 
its  limits. 

'The  rule  of  pleading,*'  said  the  court  in  Harrison  v.  Crumb,  1  A. 
C.  C,  sec.  992,  ''that  the  statements  of  a  party  are  to  be  taken  most 
strongly  against  him,  is  reenforced  in  injunction  suits  by  the  further 
requirement  that  the  material  and  essential  elements  which  entitle  him 
to  relief  shall  be  sufficiently  certain  to  negative  every  reasonable  in- 
ference arising  upon  the  facts  so  stated,  from  which  it  might  be  deduced 
that  he  might  not,  under  other  supposable  facts  connected  with  the 
subject,  thus  be  entitled  to  relief.'*  And  see  Gillis  v.  Rosenheimer,  64 
Texas,  246,  where  the  rule  as  stated  is  approved;  Cotulla  v.  Burswell, 
54  S.  W.,  615;  Martin  v.  Sykes,  25  Texas  Sup.,  198;  10  Ency.  Plead. 
&  Prac,  pp.  923  to  927.  Measuring  the  allegations  by  this  rule,  we 
think  it  should  be  said  that  the  petition  shows  (1)  that  the  tract  of 
land  on  which  appellee  resided  was  partly  within  and  partly  without 
the  city  limits,  and  (2)  that  by  an  arrangement  had  with  the  city  in 
October,  1904,  its  water  was  piped  to  his  premises,  and  a  hydrant  and 


1908.]  City  of  Paris  v.  Sturgeon.  523 

meter  placed  on  that  portion  of  his  premises  situated  within  the  cor- 
porate limits;  and  also  that  it  must  be  said  that  the  petition  fails  to 
show  (1)  that  at  the  time  he  arranged  for  the  water,  or  at  any  other 
time^  appellee  was  an  inhabitant  of  the  city;  (2)  that  that  portion 
of  the  premises  on  which  he  actually  resided  was  within  the  city  limits; 

(3)  that  any  use  requiring  the  city's  water  service  was  being  made  by  ap- 
pellee of  that  portion  of  his  land  situated  within  the  city  limits;  and 

(4)  that  the  city  had  any  power  to  bind  itself  by  a  contract  to  supply 
water  to  one  not  an  inhabitant,  for  use  beyond  its  limits. 

The  arrangement  by  appellee  for  the  city  water  was  alleged  to  have 
been  made  in  October,  1904.  There  is  no  allegation  that  the  city  then 
had  authority  to  contract  to  furnish  water  to  persons  living  beyond 
its  limits  for  use  beyond  its  limits.  I£  we  can  say  as  matter  of  law 
that  the  city  had  such  authority,  the  failure  to  allege  its  existence 
would  be  immaterial,  and  would  not  operate  to  defeat  the  relief  prayed 
for.  But  if  we  can  not  so  say,  then  it  would  follow,  we  think,  that 
we  should  hold  that  the  writ  was  improvidently  granted.  For  the 
relief  prayed  for  could  not  be  predicated  on  the  fact  that  appellee  was 
an  inhabitant  of  the  city,  in  the  absence  of  an  allegation  that  he  was 
such  an  inhabitant.  Nor  could  it  be  predicated  on  the  allegation  that 
a  portion  of  his  premises  were  within  the  city  limits,  in  the  absence 
of  further  allegations  showing  that  such  portion  was  being  used  for 
a  purpose  entitling  him  to  the  use  of  the  city  water.  The  facts  which 
entitled  him  to  the  relief  prayed  for  must  have  aflSrmatively  appeared 
from  the  allegations  in  his  petition. 

We  are  not  advised  by  any  averment  in  the  petition  whether  the 
city  at  the  time  appellee  alleges  it  contracted  to  furnish  him  water 
was  operating  under  the  general  incorporation  Act  or  under  the  pro- 
visions of  a  special  charter.  Indeed,  it  is  only  by  inference  from  alle- 
gations of  a  general  nature  that  it  can  be  said  the  petition  shows  that 
the  city  was  then  incorporated  at  all.  In  this  condition  of  the  record, 
if  we  should  assume  that  the  city  was  then  incorporated,  we  think  we 
would  have  further  to  assume  that  it  was  operating  under  the  general 
incorporation  law,  and  look  to  it  for  evidence  justifying  us  in  conclud- 
ing as  matter  of  law  that  the  city  had  the  authority  so  to  contract. 
City  of  Paris  v.  Tucker,  101  Texas,  99;  Wright  v.  San  Antonio,  50 
S.  W.,  406;  Hailes  v.  State,  9  Texas  Cr.  App.,  170;  Ex  parte  Bowen, 
34  Texas  Cr.  Rep.,  109.  For  it  is  clear  that  in  the  absence  of  authority 
conferred  upon  it  by  the  charter  under  which  it  acted,  or  by  other 
legislative  act,  it  had  no  power  so  to  contract.  A  municipal  corpora- 
tion can  exercise  only  such  powers  as  are  expressly  or  impliedly  con- 
ferred upon  it  by  its  charter  or  other  legislative  act,  when  strictly  con- 
strued. And  as  a  general  rule,  it  may  be  said  that  a  person  dealing 
with  such  a  corporation  and  assuming  that  it  has  a  power  it  does  not 
possess^  will  not  be  protected  because  he  may  have  performed  his  part 
of  the  undertaking.  He  is  bound  to  know  the  extent  of  its  powers, 
and  if  it  fails  to  comply  with  an  engagement  to  him  which  it  had  no 
power  to  make,  he  can  not  complain.  Coolev's  Const.  Lim.,  pp.  191 
to  196,  213;  8  Abbott's  Mun.  Corp.,  sees.  890,  971;  4  id.,  sec.  971; 
1  id.,  sec.  249;  Vye  v.  Peterson,  45  Texas,  314;  Davis  v.  Bumey,  58 
Texas,  367;  Cleburne  v.  Gulf,  C.  &  S.   F.  Ry.  Co.,  66  Texas,  461; 
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Waterbury  v.  Laredo,  60  Texas,  519.  Looking,  then,  to  the  general 
incorporation  Act,  we  find  that  the  power  conferred  upon  the  city 
was  "to  provide,  or  cause  to  be  provided,  the  city  with  water,  to  make, 
regulate  and  establish  public  wells,  pumps  and  cisterns,  hydrants  and 
reservoirs,  in  the  streets  or  elsewhere,  within  said  city,  or  beyond  the 
limits  thereof,  for  the  extinguishment  of  fires  and  the  convenience  of 
the  inhabitants,  and  to  prevent  the  unnecessary  waste  of  water." 
Sayles'  Stat.,  art.  418.  It  will  be  observed  that  the  power  conferred 
is  to  provide  the  city  with  water  and  to  establish  hydrants,  etc.,  for 
the  convenience  of  its  inhabitants.  No  power  is  conferred  to  provide 
any  other  territory  than  that  embraced  within  the  city  with  water, 
nor  is  any  power  to  establish  hydrants,  etc.,  for  the  convenience  of  other 
persons  than  its  inhabitants  conferred  upon  it.  This  being  true,  we 
think  it  must  be  said  that  the  city  was  not  authorized  to  contract  to 
furnish  to  one  not  an  inhabitant  of  its  territory  water  for  use  outside 
of  its  territory.  It  follows,  we  think,  that  the  petition — in  failing  to 
show  that  appellee  was  an  inhabitant  of  the  city,  or  that  he  required 
the  water  for  use  within  its  limits — failed  to  state  a  case  authorizing 
the  relief  prayed  for.  We  have  been  referred  to  and  have  found  no 
authority  directly  in  point  on  the  question  involved.  In  Wood  v. 
City  of  Victoria,  46  S.  W.,  287,  the  plaintiff  sought  to  enjoin  the  city 
from  supplying  water  to  a  gin  company  operating  outside  of  the  city 
limits,  on  the  ground  that  the  city  had  no  power  to  furnish  water  to 
one  not  an  inhabitant  of  its  territory,  nor  at  a  place  beyond  its  limits. 
The  city  was  incorporated  under  the  general  law.  In  disposing  of  the 
appeal  the  court  did  not  find  it  necessary  to  decide  the  point,  but  re- 
ferring to  it  said:  "We  are  inclined  to  concur  with  the  court  below 
that  the  contract  with  the  city  of  Victoria  and  the  gin  company  is 
one  not  authorized  by  law,  and  is  ultra  vires/^  If  it  should  be  con- 
ceded that  the  power  to  own  and  operate  such  utilities  for  the  use  of 
persons  or  property  living  or  situated  beyond  its  limits  could  be  con- 
ferred upon  a  municipal  corporation,  that  such  power  has  been  con- 
ferred we  think  should  be  conceded  only  when  a  clear  intent  to  confer 
it  is  evidenced  by  the  legislative  act.  An  exercise  of  such  power  goes 
beyond  the  purposes  for  which  such  incorporations  exist,  and  strong 
reasons  might  be  urged  why  it  should  not  be  conferred. 

Appellee  insists  that  he  was  entitled  to  the  relief  granted,  because 
it  affirmatively  appeared  from  the  allegations  in  his  petition  that  a 
part  of  the  premises  on  wliich  he  resided  was  situated  within  the  city 
limits.  In  support  of  his  contention  appellee  argues  that  the  nile 
applied  in  homestead  cases  should  be  applied  here,  and  for  a  state- 
ment of  that  rule  refers  us  to  Wilder  &  Co.  v.  McConnell,  91  Texas, 
600.  Tliere  a  rural  homestead  had  been  included  in  an  extension 
made  of  city  limits.  A  portion  of  the  four  acre  block  claimed  as  the 
homestead  was  levied  upon  by  virtue  of  an  execution  against  the  owner. 
The  ruling  was  that  on  the  facts  shown  by  the  record,  it  could  not  be 
said  as  matter  of  law  that  the  portion  of  the  four  acres  levied  upon 
was  not  a  part  of  the  homestead.  In  its  discussion  of  the  question  the 
court  said  that  property  might  be  situated  within  the  .corporate  limits 
of  a  town  and  yet  be  a  rural  homestead  within  the  meaning  of  the 
Constitution,  and  that  a  rural  homestead  within  a  city  might  be  changed 
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by  act  of  the  owner,  or,  within  the  terms  of  the  law,  by  the  act  of  the 
city,  without  his  consent,  into  an  urban  homestead.  The  effect  of  the 
decision  merely  was  to  hold  that  whether  a  rural  homestead  after  being 
included  within  the  boundaries  of  a  city  had  become  an  urban  home- 
stead within  the  meaning  of  the  Constitution  or  not,  was  a  question 
which  could  not  be  answered  without  reference  to  the.  facts  of  the 
particular  case.  We  do  not  think  the  ruling  there  made  can  be  held 
to  have  any  application  to  the  question  in  this  case.  The  right  of  a 
city  to  exercise  its  corporate  powers  beyond  its  limits  is  a  question 
purely  and  simply  of  law  which  can  be  answered  without  reference 
to  the  facts  of  the  particular  case.  It  is  a  question  of  power.  If  the 
power  exists,  it  exists  in  all  cases.  If  it  does  not  exist,  it  does  not 
exist  in  any  case.  If  the  power  exists,  the  city  could  as  well  furnish 
water  for  use  ten  miles  beyond  its  boundaries  as  it  could  for  use  ten 
feet  beyond  its  boundaries.  If  the  power  does  not  exist,  the  right 
to  furnish  water  for  use  ten  feet  beyond  its  boundaries  is  as.  wholly 
lacking  in  the  city  as  would  be  the  right  to  furnish  it  for  use  ten 
miles  beyond  its  boundaries. 

We  have  not  overlooked  the  allegation  in  appellee's  petition  that  at 
the  time  his  suit  was  filed  he  had  a  "legal  and  binding  contract'*  with 
appellant  to  furnish  him  water.  If  he  then  had  such  a  contract  it 
could  not  have  been  the  result  of  any  transaction  with  appellant  after 
it  began  operation  in  1905,  under  the  charter  granted  to  it  by  the 
Act  of  March  15,  1905  (Special  Laws,  p.  31),  because  that  Act  ex- 
pressly declared  that  appellant  should  "not  have  the  right  or  power  to 
grant,  extend  or  sell  the  use,  enjoyment  and  benefit  of  any  public 
utilities  established,  owned  or  operated'*  by  it  to  any  person  living 
beyond  its  limits.  Section  252,  p.  87,  Special  Laws,  1905.  We  have 
already  determined  that  under  the  general  incorporation  Act  he  could 
have  acquired  no  such  contract. 

The  order  of  the  judge  granting  the  writ  will  be  vacated,  and  the 
injunction  wiH  be  dissolved.  The  cause  will  be  remanded  to  the  court 
below  for  a  trial  upon  its  merits,  or  such  further  other  proceedings  as 
may  be  had  therein. 

Injunction  vacated  and  cause  remanded  for  trial  on  merits. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

W.  M.  Groseclose. 

Decided  April  30,  1908. 

1.    False  Prosecution — ^Probable  Canse — ^Advice  of  Counsel. 

Advice  of  private  counsel,  though  made  on  full  disclosure  of  the  facts 
ascertainable,  is  not  a  complete  defense,  as  showing  probable  cause,  against 
an  action  for  falsely  prosecuting  one  for  crime;  but  it  is  otherwise  as  to 
action  taken  on  advice  of  the  public  prosecuting  officer  of  the  State;  his  advicp, 
if  given  on  a  fair  statement  to  him  of  the  facts  known,  is  a  defense  against  an 
action  for  damages. 

8. — Same — ^Duty  to  Asoertain  Facts. 

One  making  to  the  prosecuting  officer  of  the  State  a  fair  and  full  dis- 
closure of  the  facts  within  his  knowledge  is  protected  hj  his  advice  that  they 
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showed  probable  cause  for  prosecuting,  and  was  not  under  the  duty  of  making 
inquiry  as  to  other  matters  not  within  his  knowledge. 

8. — Same — Case  Distinguiilied. 

The  ruling  in  Kleinsmith  v.  Hamlin,  60  S.  W.,  994,  distinguished  as  involv- 
ing a  failure  to  truthfully  and  fully  disclose  to  the  prosecuting  officer  the  facU 
known. 

4. — ^Falie  Proieoution — Falsity  of  Cliarge. 

The  burden  is  on  plaintiff,  in  an  action  for  false  prosecution,  to  show,  not 
only  that  it  was  instituted  without  probable  cause,  but  that  the  charge  was 
false  in  fact;  presumption  of  his  innocence  and  the  fact  of  his  acquittal  does 
not  relieve  him  from  this  necessity. 

6. — Same — Charge— Caiei  Plicnsied. 

An  instruction  that  the  prosecution,  to  be  actionable,  must  have  been  in- 
stituted without  probable  cause  is  not  equivalent  to  the  charge  that  it  must  be 
also  false  in  fact;  and  failure  to  require  the  latter  element  as  a  condition  for 
recovery  was  error  in  the  charge  and  not  mere  omission.  Hurlbut  v.  Boaz. 
4  Texas  Civ.  App.,  371,  followed,  and  Porter  v.  Martyn,  32  8.  W.,  733,  disap 
proved. 

6. — Damagei— False  Imprisonment — ^Pleading. 

Pleading  alleging  that  as  a  result  of  false  prosecution  plaintiff,  a  railroad 
agent,  would  be  unable  in  the  future  to  secure  railroad  employment  held  not 
sutiicient  to  support  a  submission,  as  an  element  of  damages,  of  his  loss  of 
time  in  the  future. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock,  for  appellant. — The 
charge  of  the  court  is  erroneous  and  more  favorable  to  the  appellee 
than  is  authorized  by  the  law,  wherein  it  directed  a  verdict  for  the 
appellee  if  the  assistant  county  attorney  was  induced  to  advise  the 
prosecution  of  the  appellee  or  was  caused  to  have  the  same  instituted 
by  the  failure  of  the  special  agents,  Penn  and  Warden,  to  lay  before 
said  officer  a  statement  of  all  the  facts  relating  to  the  alleged  robbery 
and  the  alleged  crime  of  embezzlement  which  could  have  been  known 
to  such  special  agents  by  reasonable  inquiry.  Sebastian  v.  Cheney,  86 
Texas,  497;  Lenoir  v.  Marlin,  10  Texas  Civ.  App.,  376;  Johnson  v. 
Miller  (la.),  29  N.  W.,  743;  Kansas  &  T.  Coal  Co.  v.  Galloway  (Ark.), 
74  S.  W.,  521;  Adams  v.  Bicknill  (Ind.),  25  N.  E.,  804. 

One  of  the  essential  elements  in  a  cause  of  action  for  malicious  prose- 
cution, and  which  must  be  proved  by  the  plaintiff  by  a  preponderance 
of  the  evidence,  is  the  falsity  in  fact  of  the  charge  upon  which  thft 
plaintiff  has  been  prosecuted  and  arrested.  The  charge  is  erroneous* 
in  that  it  did  not  require  a  finding  by  the  jury,  in  addition  to  the 
lack  of  probable  cause  for  his  prosecution  and  arrest  and  the  existenre 
of  malice,  that  the  charge  of  embezzlement  for  which  he  was  prosecuted 
and  arrested  was  in  fact  false  and  unfounded.  Hurlburt  v.  Boaz,  4 
Texas  Civ.  App.,  371 ;  Bekkeland  v.  Lyons,  96  Texas,  255 ;  March  v. 
Walker,  48  Texas,  372;  Webb's  Pollock  on  Torts,  392. 

The  charge,  insofar  as  it  authorized  a  recovery  of  damages  on  ac- 
count of  loss  of  time  of  the  appellee  in  the  future  is  erroneous,  because 
there  were  neither  pleadings  nor  evidence  authorizing  the  same.    Qulf, 
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C.  &  S.  F.  By.  Co.  v.  Sparger,  11  Texas  Civ.  App.,  82,  and  authorities 
there  cited. 

B.  Q,  Evans  and  C.  L.  Elder,  for  appellee. — ^Where  the  known  facts 
are  of  a  nature  to  put  a  reasonable  and  cautious  man  upon  inquiry, 
the  person  instituting  a  criminal  prosecution  or  civil  suit  will  be  held 
to  have  knowledge  of  such  facts  as  inquiry  would  have  disclosed,  and 
only  such  inquiry  is  required  as  reasonable  care  and  prudence  under 
all  the  circumstances  would  have  suggested.  Kliensmith  v.  Hamlin, 
60  S.  W.,  994 ;  Mancy  v.  Finn,  23  Nebr.,  511 ;  Motes  v.  Bates,  80  Ala., 
382 ;  Jardin  v.  Railway  Co.,  81  Ala.,  220 ;  Anderson  v.  Friend,  71  111., 
475;  Wicks  v.  Hotchkiss,  62  111.,  107;  Pippens  v.  Hance,  15  Mo. 
App.,  373;  Sappington  v.  Watson,  50  Mo.,  83;  Cooper  v.  IJtterback, 
37  Mich.,  282;  14  Am.  Ency.  of  Law.,  pp.  55,  56,  also  page  53;  19 
id.  (2d  ed.),  661;  Jessup  v.  Whitehead,  29  Colo.  App.,  29,  916;  Watt 
V.  Corey,  76  Me.,  87;  Hyde  v.  Crench,  62  Md.,  577;  Moaks  Underbill 
on  Torts,  p.  169,  bottom  of  page  and  on  page  170. 

If  there  was  any  error  in  the  charge,  which  we  deny,  it  was  the  duty 
of  appellant  to  have  asked  for  a  special  charge,  correcting  the  same, 
and  having  failed  to  do  so,  is  not  in  a  position  to  complain  of  the 
error,  it  being  one  of  omission,  if  error  at  all.  Landa  v.  Obert,  46 
Texas,  639. 

WILLSON,  Chief  Justice. — On  December  16,  1905,  appellee  was, 
and  for  several  months  before  that  time  had  been,  appellant's  station 
agent  at  Farmersville,  in  Collin  County.  As  such  agent  he  had  in 
his  possession  on  the  day  mentioned  between  $700  and  $800  belonging 
to  appellant.  The  money  was  kept  in  a  safe  in  appellant's  office  in 
its  depot  building  at  Farmersville.  Appellee  claimed  that  about  7:20 
o'clock  on  the  evening  of  the  date  mentioned  he  was  robbed  of  the 
money  by  two  men,  who,  at  the  point  of  a  pistol,  compelled  him  to 
take  the  money  from  the  safe  and  deliver  same  to  them.  Afterwards, 
to  wit,  on  December  19,"  1905,  on  a  complaint  made  by  one  C.  T. 
Warden,  who  seems  at  the  time  to  have  been  a  "deputy  constable  of 
Precinct  No.  1,  Collin  County,'*  charging  appellee  with  having  em- 
bezzled the  money,  the  latter  was  arrested.  Waiving  an  examining 
trial,  his  bond  was  fixed  at  $750,  and,  having  furnished  the  bond  re- 
quired, on  the  day  after  he  was  arrested  appellee  was  released  from 
the  custody  of  the  officers  having  him  in  charge.  The  grand  jury  after 
an  investigation  having  failed  to  indict  him,  appellee  brought  suit 
against  appellant  and  J.  F.  Penn  and  P.  M.  Warden,  employes  of 
appellant,  alleging  that  the  prosecution  against  him  was  a  malicious 
one  instigated  by  them,  and  that  as  a  result  thereof  he  had  suffered 
the  injuries  on  account  of  which  he  sought  a  recovery  of  damages. 
The  suit  as  to  Penn  and  F.  M.  Warden  afterwards  was  dismissed. 
A  trial  had  on  the  issues  between  appellant  and  appellee  resulted  in 
a  verdict  and  judgment  in  favor  of  the  latter  against  the  former  for 
the  sum  of  $4500.    This  appeal  is  prosecuted  from  that  judgment. 

After  instructing  the  jury  to  find  for  appellee  if  they  believed  from 
the  evidence  that  Penn  and  F.  M.  Warden  with  malice  and  without 
probable  cause  for  so  doing,  and  acting  within  the  scope  of  their  au- 
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tliority  as  appellant's  agents,  caused  or  procured  the  prosecution  against 
appellee,  the  court  further  instructed  the  jury  also  to  find  for  appellee 
if  they  believed  that  the  assistant  county  attorney  advised  or  caused 
the  prosecution,  yet  also  believed  that  he  viras  induced  to  do  so  by 
the  failure  of  appellant's  agents,  Penn  and  F.  M.  Warden,  acting 
within  the  scope  of  their  authority  as  such,  "to  lay  before  him  a  fair 
statement  of  all  the  facts  known  to  them  or  that  could  have  been  known 
to  them  by  reasonable  inquiry,*^  and  further  believed  tliat  the  prose- 
cution was  instituted  without  probable  cause  and  with  malice. 

The  correctness  of  that  portion  of  the  instructions  which  authorized 
a  finding  against  it,  notwithstanding  its  agents  may  have  made  to  the 
assistant  county  attorney  a  fair  statement  of  all  facts  known  to  them, 
if  the  jury  believed  that  such  statement  did  not  include  all  facts  that 
could  have  been  known  to  them  by  reasonable  inquiry,  is  challenged 
by  appellant's  first  assignment  of  error. 

Where  the  advice  of  counsel  chosen  by  the  defendant  is  relied  upon 
as  a  defense  against  an  action  for  malicious  prosecution,  it  is  held  in 
some  jurisdictions  that  it  must  be  shown  not  only  that  a  full  disclosure 
of  all  the  material  facts  known  to  the  defendant  was  made  to  the 
counsel,  but  that  it  also  must  be  shown  that  other  material  facts  could 
not  have  been  discovered  and  disclosed  by  reasonable  diligence  in 
making  inquiry.  Ahrens  &  0.  Mfg.  Co.  v.  Hoeher,  51  S.  W.,  195; 
Wicker  v.  Hotchkiss,  14  Am.  Rep.,  77;  1  A.  &  E.  Enc.  Law,  2d  ed., 
p.  902,  and  authorities  there  cited.  In  other  jurisdictions  it  is  held 
that  where  the  facts  known  to  the  defendant  are  disclosed,  it  is  not 
necessary  to  make  complete  the  defense  that  diligence  in  making  in- 
quiry should  be  shown.  HoUiday  v.  Holliday,  53  Pac,  43;  Boss  v. 
Hixon,  26  Am.  St.  Bep.,  147,  notes;  19  A.  &  E.  Enc.  Law,  2d  ed.,  p. 
688,  and  authorities  *  there  cited.  Without  reference  to  whether  the 
disclosure  to  counsel  was  of  all  that  the  defendant  knew,  or  as  well 
of  all  he  might  have  known  by  reasonable  diligence  in  making  inquiry, 
we  think  it  may  be  said  that  in  this  State  the  rule  is,  that  advice  of 
private  counsel  is  not  complete  defense,  but  a  fact  to  be  considered 
by  the  jury  on  the  issue  of  malice  and  probable  cause.  Bamsey  v. 
Arrott,  64  Texas,  324;  Glasgow  v.  Owen,  69  Texas,  170;  Shannon  v. 
Jones,  76  Texas,  148.  In  other  words,  it  can  not  be  said  as  matter  of 
law  that  in  this  State  advice  of  private  counsel  first  obtained  consti- 
tutes probable  cause  for  the  prosecution.  But  where  the  prosecution 
is  upon  the  advice  of  the  prosecuting  officer  of  the  State  the  rule 
seems  to  be  otherwise.  The  question  was  squarely  presented  in  Sebas- 
tian v.  Cheney,  86  Texas,  502,  and  we  understand  the  Supreme  Court 
tliere  to  have  held  that  the  citizen  can  not  be  held  responsible  in  dam- 
ages to  the  injured  person,  if  he  in  good  faith  had  fairly  and  honestly 
disclosed  to  the  prosecuting  attorney  all  of  the  facts  known  to  him, 
because  the  officer  in  advising  him  may  have  made  a  mistake  in  deter- 
mining whether  or  not  the  statement  showed  the  existence  of  probable 
cause  for  the  prosecution.  In  that  case  the  court  asks:  ''If  the  lawyer 
of  the  State  makes  a  mistake,  is  the  citizen  to  be  held  to  answer  for 
it?"  and  then  adds:  ''We  have  carefully  examined  the  authorities 
upon  this  question,  and  find  quite  a  conflict  as  to  the  effect  that  advice 
of  private  counsel  shall  have  in  defense  of  such  actions.    Some  States 
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hold  with  oui'8,  and  others  hold  that  advice  of  any  lawyer  of  good 
standing,  whether  State's  counsel  or  not,  when  honestly  sought  and 
a  fair  statement  of  the  facts  is  made,  shall  be  an  absolute  defense. 
We  have  found  no  case  where  it  is  held  that  a  citizen,  who  in  good  faith 
makes  a  fair  statement  of  the  facts  as  known  to  him  to  the  prosecuting 
officer,  will  be  held  responsible  in  damages  for  the  prosecution  inaugu- 
ranted  by  such  officer.     The  contrary  doctrine  is  established  by  courts 
of  eminent  ability.''    In  Johnson  v.  Miller,  29  N.  W.,  750,  the  Supreme 
Court  of  Iowa  with  reference  to  the  rule  that  advice  of  counsel  honestly 
obtained  is  a  complete  defense,  said:     "But  there  are  .more  cogent 
reasons  for  applying  it  where  the  communication  is  made  to  the  public 
prosecutor.    In  criminal  cases  that  officer  is  the  representative  of  the 
State.     He  is  required  not  only  to  prosecute  indictments  which  are 
found,  but  it  is  his  duty  to  assist  in  the  investigation  of  charges 
against  individuals  which  are  brought  to  the  attention  of  the  grand 
jury.     He  is  by  law  made  the  legal  adviser  of  the  grand  jury.    When 
complaint  is  made  to  him  that  a  public  offense  has  been  committed,  it 
is  his  duty  to  investigate  the  charge,  and  if  he  deem  it  a  matter  of 
sufficient  importance,  to  demand  the  attention  of  the  grand  jury.     It 
is  also  his  duty  to  have  witnesses  subpoened  and  brought  before  that 
body,  and  he  has  the  right  to  appear  also,  and  assist  in  their  examina- 
tion.     Neither  he  nor  the  grand  jury  are  confined  to  the  witnesses 
named  by  the  complainant,  but  they  have  the  power  to  send  for  and 
examine  any  witness  whom  they  have  reason  to  believe  can  give  any 
material  evidence  bearing  on  the  question  of  the  guilt  of  the  accused. 
.     .     .     It  would,  however,  be  a  very  harsh  rule,  and  one  calculated 
to  discourage  entirely  the  making  of  complaints  by  private  individuals, 
to  hold  that  one  who  has  acted  on  the  advice  of  the  district  attorney, 
given  upon  a  full  and  fair  statement  of  the  material  facts  which  he 
knew,   or  which  he  had  reasonable  ground  to  believe  existed  at  tlie 
time,  was  not  protected  by  the  advice  of  tlie  attorney,  simply  because 
he  did  not,  before  making  the  complaint,  learn  of  other  material  facts, 
of  the  existence  of  which  he  might  have  learned  by  reasonable  inquiry." 
Quoting  the  foregoing  portion  of  the  opinion  of  the  Iowa  court,  our 
Supreme  Court  in  the  Sebastian-Cheney  case  said: 

"All  that  is  here  said,  and  more,  may  be  said  of  the  case  at  bar. 
The  laws  of  this  State  empower  the  county  attorney  to  hear  complaints 
and  to  determine  whether  or  not  the  facts  stated  constitute  an  offense; 
and  also  make  it  his  duty,  in  the  event  that  he  decides  that  an  offense 
against  the  law  has  been  committed,  to  take  charge  of  the  case  and 
prosecute  in  the  name  of  the  State.  It  is  to  be  presumed  that  the 
county  attorney  would  not  be  influenced  by  any  private  spite  or  in- 
terest of  the  complainant,  and  that  no  citizen  would  be  prosecuted 
by  the  public  prosecutor  except  upon  what  the  officer  believed  to  be 
reasonable  ground  for  such  proceeding.  It  is  therefore  evident  that 
if  the  State  has  selected  a  proper  officer  to  represent  it,  no  malice  of 
the  informant  can  influence  the  prosecution,  unless  it  be  to  suppress 
a  part  of  the  facts  or  to  state  that  which  was  not  true,  in  which  event, 
if  knowingly  done,  he  would  not  be  protected  from  punishment  by 
having  secured  the  advice  of  the  prosecuting  attorney.  If  the  public 
Vol.  L.  Civil— 34. 
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prosecutor  should  be  incompetent,  the  citizen  who  relies  upon  his  ad- 
vice should  not  be  held  liable  for  such  incompetence." 

And  in  reversing  the  judgment  of  the  Court  of  Civil  Appeals  affirm- 
ing the  judgment  of  the  trial  court  against  the  defendant  Sebastion, 
the  Supreme  Court  stated  that  it  did  so  "because  the  advice  of  the 
county  attorney,  if  given  upon  a  fair  statement,  is  a  defense  against 
the  action  for  damages."  We  understand  the  effect  of  the  ruling  to  be 
to  establish  in  this  ^tate  as  matter  of  law  that  the  advice  of  tiie  State's 
attorney,  given  as  such  and  in  the  discharge  of  his  official  duty,  upon 
a  fair  statement  of  the  facts,  is  probable  cause  which  will  justify  the 
institution  of  a  prosecution.  Whether  this  "fair  statement"  must  in- 
clude not  only  the  facts  known  to  the  defendant,  but  also  the  facts 
which  might  have  been  known  to  him  as  the  result  of  such  inquir)' 
as  a  reasonable  prudent  person  would  have  made,  is  not  so  clear.  A 
determination  of  the  question  on  the  facts  of  the  case  as  made  by  the 
record  then  before  the  court  does  not  appear  to  have  been  necessaiy. 
But  the  question  was  directly  before  the  court  in  the  Iowa  case,  and 
the  observations  made  there  were  approved  by  our  Supreme  Court. 
The  question  also  was  directly  before  the  Supreme  Court  of  California 
in  Dunlap  v.  New  Zealand,  P.  &  M.  Ins.  Co.,  109  Cal.,  368,  where  the 
conclusion  reached  in  the  Johnson-Miller  case  was  approved.  Practi- 
cally the  same  conclusion  seems  to  have  been  reached  by  the  Supreme 
Court  of  Oregon  in  Hess  v.  Oregon  6.  Baking  Co.,  49  Pac,  803. 
And  see  Schippel  v.  Norton,  16  Pac,  804;  1  Cooley  on  Torts,  320  et 
seq. ;  4  Suth.  Dam.,  sec.  1240.  The  reasoning  of  the  court  in  the 
Sebastian-Cheney  case  we  think  is  sound,  and  suggests  as  the  wise 
and  just  rule  in  such  cases  that  advice  of  the  State's  counsel  is  a  com- 
plete defense  when  it  appears  that  the  defendant  before  obtaining  and 
acting  upon  such  advice  made  a  full  and  fair  disclosure  to  such  attor- 
ney of  all  the  facts  within  his  knowledge.  If  he  makes  such  a  disclosure, 
and  the  facts  disclosed  do  not  furnish  probable  cause  for  instituting 
a  prosecution,  he  is  entitled  to  be  so  advised  by  such  attorney;  and 
the  duty,  it  seems  to  us,  of  making  further  inquiry  then  properly 
would  rest  on  the  State's  attorney  and  its  other  officers  charged  with 
the  enforcement  of  the  criminal  laws.  If  such  an  attorney,  through 
ignorance,  or  carelessness,  or  other  cause,  on  facts  disclosed  to  him 
which  do  not  justify  the  institution  of  a  prosecution,  and  without 
inquiry  as  to  other  facts  which  such  disclosure  might  suggest  as  proper 
to  be  made,  nevertheless  advises  the  citizen  to  institute  the  prosecution, 
the  latter  should  not  be  held  liable  in  damages  to  the  injured  person. 
In  an  effort  to  protect  the  individual  citizen,  the  rights  of  the  public 
should  not  be  lost  sight  of.  If  competent  and  faithful  public  officers 
are  secured  to  represent  the  public,  the  individual  will  be  fairly  se- 
cured in  his  right  of  freedom  from  unjust  and  malicious  prosecutions 
by  the  rule  which  makes  liable  to  him  in  damages  the  person  who  by 
a  false,  incomplete  or  unfair  statement  of  the  facts  within  his  knowl- 
edge to  the  State's  attorney  induces  the  latter  to  commence  a  prose- 
cution against  him.  To  go  further  in  an  effort  to  protect  the  indi- 
vidual, and  hold  liable  for  damages  to  him  the  person  who  makes  a 
full,  fair  and  complete  statement  of  all  he  knows,  but  who  fails  before 
doing  so  to  exhaust  all  lines  of  inquiry  which  might  be  suggested  to 
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a  reasonably  prudent  person,  would  be  in  effect  to  relieve  the  Staters 
officer  of  and  impose  on  the  citizen  a  duty  properly  resting  on  the 
officer.  Will.  C.  C.  P.,  arts.  32  to  36;  Sayles'  Stat,  art.  284;  and 
would  tend  strongly  to  discourage  the  performance  by  the  citizen  of 
the  duty  he  owes  to  report  violations  of  the  criminal  laws.  We  do  not 
believe  that  the  greater  protection  which  might  be  afforded  to  the  indi- 
vidual by  holding  the  complaining  citizen  to  such  an  inquiry  should 
be  held  to  outweigh  the  injury  to  the  public  which  reasonably  could 
be  expected  to  follow  as  the  result  of  placing  on  such  citizen  a  burden 
and  a  responsibility  which  properly  belongs  alone  to  the  public  prose- 
cutor. 

The  conclusion  reached  by  us  that  the  -charge  in  the  particular  com- 
plained of  was  erroneous,  is  not  opposed  to  the  holding  of. the  Court 
of  Civil  Appeals  in  Kleinsmith  v.  Hamlin,  60  S.  W.,  994,  cited  by 
appellee.  We  do  not  think  and  do  not  hold  that  the  advice  of  the 
assistant  county  attorney  would  be  an  answer  to  appellee's  suit,  if  such 
advice  was  based  on  a  statement  made  by  appellant's  agents  known 
by  them  to  be  false  in  material  parts  thereof,  or  if  it  failed  to  include 
all  material  facts  known  to  them.  We  go  no  farther  than  to  hold  that 
if  it  should  be  shown  that  the  statement  was  a  full  and  fair  one  of 
all  the  material  facts  known  to  them,  the  advice  of  the  assistant  county 
attorney  would  be  probable  cause  for  the  prosecution  commenced,  not- 
withstanding it  might  also  be  shown  that  by  the  exercise  of  reasonable 
diligence  in  making  inquiry  other  material  facts  might  have  been  as- 
certained by  appellant's  agents. 

By  its  second  assignment  of  error  appellant  urges  that  the  charge 
of  the  court  was  erroneous  in  that  it  failed  to  instruct  the  jury  that 
they  must  find  that  the  charge  of  embezzlement  made  against  appellee 
was  in  fact  false  before  they  could  find  for  appellee.  In  support  of 
this  contention  appellant  cites  Hurlbut  v.  Boaz,  4  Texas  Civ.  App., 
371.  There  the  trial  court  had  failed  to  so  instruct  the  jury,  and  had 
refused  a  charge  requested  so  instructing  them.  In  disposing  of  the 
assignment  based  on  such  failure  and  refusal  of  the  trial  court,  the 
Court  of  Civil  Appeals  said :  **If  the  plaintiff  was  guilty  of  the  crime 
charged,  although  acquitted,  he  could  not  recover,  even  though  there 
did  not  exist  at  the  time  of  the  prosecution  a  knowledge  of  facts  within 
the  possession  of  the  defendants  that  would  warrant  a  probable  cause 
for  the  prosecution.  The  plaintiff  may  be  guilty,  although  probable 
cause  for  the  prosecution  did  not  exist  at  the  time  of  its  inception. 
There  is  no  presumption  in  favor  of  the  innocence  of  the  plaintiff; 
and  as  said  in  the  case  of  Wheeler  v.  Nesbitt,  24  How.,  549,  'because 
the  evidence  is  negative  in  character  does  not  relieve  the  plaintiff  from 
the  burden  of  its  proof.'  We  believe  the  issue  presented  in  the  special 
charge  should  have  been  given  to  the  jury,  along  with  those  covered 
by  the  general  charge."  In  the  case  cited  by  the  Court  of  Civil  Ap- 
peals (Wheeler  v.  Nesbitt,  24  How.,  549),  the  Supreme  Court  of  the 
United  States  said :  "To  support  an  action  for  a  malicious  prosecu- 
tion, the  plaintiff  must  prove,  in  the  first  place,  the  fact  of  prosecution 
and  that  the  defendant  was  himself  the  prosecutor,  or  that  he  instigated 
its  commencement,  and  that  it  finally  terminated  in  his  acquittal.  He 
must  prove  that  the  charge  preferred  against  him  was  unfounded,  and 
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that  it  was  made  without  reasonable  or  probable  cause,  and  that  the 
defendant  in  making  or  instigating  it  was  actuated  by  malice.  Proof 
of  these  several  facts  is  indispensable  to  support  the  declaration,  and 
clearly  the  burden  of  proof,  in  the  first  instance,  is  upon  the  plaintiff 
to  make  out  his  case,  and  if  he  fails  to  do  so  in  any  one  of  tliese  par- 
ticulars, the  defendant  has  no  occasion  to  offer  any  evidence  in  his 
defense.*'  We  would  have  no  difficulty  in  holding  on  these  authoritieB 
that  the  charge  was  subject  to  the  objection  urged  to  it,  but  for  the 
seemingly  conflicting  view  taken  by  another  Court  of  Civil  Appeals 
in  Porter  v.  Martyn,  32  S.  W.,  733,  relied  upon  by  appellee.  There 
the  court  held  that  a  charge  which  required  that  the  prosecution  should 
have  been  without  probable  cause,  necessarily  required  that  it  should 
liave  been  false.  We  are  inclined  to  the  belief  that  the  ruling  in  the 
Hurlbut-Boaz  case  is  correct,  however,  and  that  the  conclusion  in  the 
Porter-Martyn  case  that  a  charge  which  required  that  the  prosecution 
should  have  been  without  probable  cause  necessarily  included  a  finding 
that  the  charge  against  the  plaintiff  was  false,  is  erroneous.  It  might 
very  well  happen  that  the  plaintiff  in  fact  was  guilty  of  the  offense 
charged,  and  yet  be  true  that  the  defendant  at  the  time  he  commenced 
the  prosecution  had  not  probable  cause  to  believe  him  to  be  guilty.  If,  as 
said  in  the  Wheeler-Nesbitt  case,  proof  that  the  charge  was  without 
foundation  is  indispensable  to  support  the  action,  appellee's  contention 
that  the  error  in  the  charge,  if  any,  was  one  of  omission  which  could 
not  be  availed  of  in  the  absence  of  a  requested  charge  covering  the 
omission,  can  not  be  sustained.  If  proof  that  the  charge  was  without 
foundation  was  indispensable,  instructions  omitting  it  as  an  element 
entering  into  plaintiff's  right  to  recover  would  be  fundamentally  erro- 
neous, and  the  rule  invoked  by  appellee  would  not  apply.  On  an- 
other trial  we  think  the  court  should  require  the  jury  to  find  before 
returning  a  verdict  for  appellee  that  the  charge  against  him  was  with- 
out foundation  in  fact. 

On  the  measure  of  damages  the  court  instructed  the  jury  as  follows: 
"If  you  find  for  the  plaintiff,  you  will  allow  him  such  sum  as  will 
now  reasonably  compensate  him  in  cash  for  the  injuries,  if  any,  he 
has  sustained,  taking  into  consideration  the  loss  of  time,  if  any,  he  has 
sustained  since  the  19th  day  of  December,  1905,  as  the  direct  and 
proximate  result  of  said  prosecution  and  the  loss  of  time,  if  any,  which 
he  may  sustain  in  the  future  as  the  direct  and  proximate  result  of  said 
prosecution,  and  the  injury  to  his  feelings,  name,  fame  and  reputation, 
if  any,  he  has  sustained  as  the  direct  and  proximate  result  of  said 
prosecution." 

The  objection  urged  to  the  charge  is  that  it  authorized  a  recovery  of 
damages  on  account  of  loss  of  time  of  appellee  in  the  future,  in  the 
absence  of  either  pleadings  or  evidence  to  support  such  a  recovery.  In 
his  petition  appellee  alleged  that  at  the  time  the  prosecution  was  com- 
menced against  him  he  was  earning  as  a  ticket  agent  $90  per  month; 
that  he  was  in  line  of  promotion  with  a  reasonable  prospect  of  earning 
in  the  near  future  $150  per  month,  and  that  as  a  res\ilt  of  the  prosecu- 
tion against  him  he  had  since  been  unable  to  procure  employment,  and 
would  "never  be  able  to  procure  employment  from  any  railway  com- 
pany in  the  future."     There  was  evidence  tending  to  support  these 
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allegations,  and  it  may  be  that  on  the  grounds  urged  the  portion  of  the 
charge  complained  of  is  not  objectionable ;  but  on  other  grounds  we 
are  inclined  to  think  it  is.  If  in  such  cases  damages  for  loss  of  time 
in  the  future  are  recoverable  at  all,  we  think  they  would  not  be  recov- 
erable on  an  allegation  and  proof  merely  that  the  plaintiff  would  not 
be  able  to  procure  in  the  future  employment  of  a  particular  kind.  He 
might  not,  and  yet  be  able  to  procure  employment  of  another  kind  for 
which  he  was  fitted,  whereby  he  could  earn  as  much  or  more  than  he 
could  earn  in  the  particular  employment.  In  such  an  event  he  would 
suffer  no  damage  as  a  result  of  a  loss  of  time. 

The  fourth  assignment — complaining  of  the  action  of  the  court  in 
refusing  a  special  charge  requested— is  sufficiently  disposed  of  by  what 
we  have  said  in  disposing  of  the  first  assignment.  The  fifth  attacks 
the  sufficiency  of  the  evidence  to  support  the  verdict  and  judgment. 
As  the  cause  will  be  remanded  for  a  new  trial,  we  content  ourselves 
by  saying  that  we  think  the  case  on  the  evidence  in  the  record  properly 
was  one  for  the  jury  to  pass  upon. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


MAT,  1908. 


Henke  &  PiLLOT  V.  Theodore  Keller  bt  al. 

Decided  May  1,  1908. 

l.^Assigrnments  of  Claim — Priority. 

The  rule  as  to  the  priority  of  the  lights  of  several  assignees  of  a  fund 
is  that  the  priority  of  the  assignment,  and  not  that  of  notice  to  the  fund  holder, 
controls. 

8. — Same— €aie  Stated. 

An  employee  of  a  railroad  company  gave  to  a  creditor  an  order  on  the 
company  for  money  to  become  due  in  the  future  to  the  employee;  the  order 
was  signed  by  the  employee,  but  the  amount  to  be  paid  was  left  blank  and  the 
creditor  was  authorized  to  fill  in  the  blank  with  the  amoimt  which  might  be 
due  at  the  end  of  the  month,  this  the  creditor  did  at  the  proper  time;  subse- 
quently to  the  giving  of  this  order  the  employee  gave  an  order  to  another 
creditor  on  the  company;  this  last  order  was  presented  to  the  company  first. 
Held,  that  the  fund  had  been  assigned  when  the  second  order  was  given,  and 
the  holder  of  the  first  order  was  entitled  to  payment. 

8.— Assignment. 

A  mere  promise  to  give  an  order,  based  upon  a  past  consideration,  is  not  an 
assignment  of  the  fund. 

4.— Bridenee — ^Ex  Parte  Affldavit. 

An  ex  parte  afSdavit  Is  not  competent  evidence  of  the  fact  sworn  to. 

Appeal  from  the  County  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  A.  E.  Amerman. 
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E.  P.  i6  Otis  K.  Hamblen,  for  appellant. 
Hunt,  Myer  £  Townes,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
Keller  against  W.  F.  Crane  and  the  Houston  &  Texas  Central  Railroad 
Company  upon  a  verified  account  for  $312.54  due  by  Crane,  and  upon 
certain  orders  given  by  Crane  upon  the  railroad  company,  directing  it 
to  pay  to  Keller  on  said  account  any  money  that  might  be  due  Crane 
by  said  company  for  boarding  employes  of  the  railroad  at  Heame,  and 
for  wages  due  him  for  the  month  of  November,  1905,  which  orders  it 
is  alleged  were  accepted  by  the  railroad  company.  Appellant  inter- 
vened in  the  suit  and  sought  to  recover  upon  an  account  against  Crane 
for  $245.67,  and  upon  orders  given  it  by  Crane  from  the  railroad 
company  for  money  due  him  by  said  railroad  for  board  of  employes 
at  Hearne  and  for  wages  for  the  month  of  November,  1905. 

The  defendant  Crane  filed  no  answer.  The  railroad  company  an- 
swered that  it  owed  Crane  the  sum  of  $111.40  for  board  of  its  em- 
ployes and  for  wages  for  the  month  of  November,  1905,  and  offered 
to  pay  the  money  to  the  plaintiff  or  the  intervener  aa  the  court  should 
adjudge. 

A  trial  by  jury  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  and  intervener  against  Crane  for  the  amount 
of  their  respective  claims,  and  in  favor  of  plaintiff  against  the  railroad 
company  and  intervener  for  the  $111.40  due  Crane  by  said  company. 

We  shall  not  discuss  the  several  assignments  of  error  in  detail.  The 
first  and  fonrth  assignments  raise  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  and  we  think  said  assignments  should 
be  sustained.  The  rule  as  to  the  priority  of  the  rights  of  several  as- 
signees of  a  fund  is  thai  the  priority  of  the  assignment,  and  not  that 
of  its  notice  to  the  fund  holder,  controls.  Brander  v.  Young,  12  Texas, 
332;  Harris  County  v.  Campbell,  68  Texas,  29. 

It  is  conceded  in  this  case  that  plaintiff  notified  the  railroad  com- 
pany of  the  fact  that  he  held  Crane's  orders  for  the  fimd  in  controversy 
before  intervener  gave  notice  of  its  orders,  but  the  evidence  all  shows 
that  the  orders  upon  which  the  intervener  claims  the  fund,  were  given 
before  those  upon  which  plaintiff  claims. 

During  the  month  of  November,  1905,  and  for  some  months  prior 
thereto.  Crane  was  engaged  in  running  a  boarding-house  at  Hearne 
and  the  railroad  company  boarded  a  number  of  its  employes  with  him 
and  also  employed  him  to  perform  services  for  it  for  which  it  paid 
him  wages.  For  several  months  prior  to  September,  1905,  Crane  had 
purchased  his  supplies  from  plaintiff  and  had  been  paying  his  account 
by  giving  monthly  orders  on  the  railroad  company  for  money  due  him 
on  his  board  and  wage  contract.  These  orders  were  usually  given  in 
advance  and  were  signed  by  Crane  with  the  amount  left  to  be  filled  in 
by  the  assignee.  In  September,  1905,  Crane  was  indebted  to  plaintiff 
in  the  sum  of  $312.54  for  goods  previously  furnished  him,  and  at  that 
time  promised  plaintiff's  agent,  Alexander,  who  had  charge  of  the 
matter,  that  he  would  give  hira  orders  on  the  railroad  company  each 
month  until  his  indebtedness  was  liquidated.    He  did  not,  at  that  time, 
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however,  give  the  orders  upon  which  plaintiff  claims  the  fund  in  con- 
troversy. Alexander  testified  that  the  orders  in  question  were  given 
him  by  Crane  the  latter  part  of  October  or  the  first  of  November,  1905. 

In  September,  1905,  Crane  commenced  to  buy  supplies  from  the 
intervener,  and  at  that  time  left  with  Adair,  the  intervener's  agent, 
who  had  charge  of  the  business,  two  signed  orders  on  the  railroad  com- 
pany, to  be  filled  out  by  Adair  for  the  amounts  purchased  by  Crane 
during  the  months  of  October  and  November,  1905.  The  October 
order  was  presented  by  Adair  and  paid  by  the  railroad  company.  The 
November  order  is  the  one  upon  which  intervener  claims  the  fund  in 
controversy  in  this  suit. 

From  this  evidence  it  appears  that  the  fund  in  controversy  had  been 
assigned  to  intervener  before  plaintiff  received  hia  order  therefor  from 
Crane. 

Appellee  insists  that  the  judgment  should  be  affirmed  on  the  ground 
that  the  verbal  promise  of  Crane  to  give  orders  on  the  railroad  com- 
pany each  month  until  his  account  was  paid,  was  an  assignment  of  the 
fund,  and  being  prior  in  time  to  the  assignment  to  intervener  gives 
plaintiff  a  prior  right  to  such  fund.  We  do  not  think  this  contention 
is  sound.  A  mere  promise  to  give  the  order  based  upon  a  past  consid- 
eration can  not  be  held  to  be  an  assignment  of  the  fund. 

We  do  not  think  the  issue  of  estoppel  was  raised  by  the  evidence 
and  the  trial  court  did  not  err  in  refusing  to  submit  that  issue  to  the 
jury. 

There  was  no  error  in  refusing  to  allow  the  intervener  to  introduce 
in  evidence  the  affidavit  of  Crane  to  the  effect  that  he  had  not  given 
the  order  to  plaintiff  upon  which  the  suit  is  brought.  We  know  of  no 
rule  of  evidence  under  which  the  affidavit  was  admissible. 

The  evidence  being  insufficient  to  sustain  the  verdict,  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded,  and  it  has  been 
so  ordered. 

Reversed  and  remanded. 


State  op  Texas  v.  L.  W.  Teague  et  al. 

Decided  May  2,  1908. 

1. — ^UquoT  Dealer's  Bond — Blgrnatnre  of  Principal. 

The  collection  of  penalties  for  violation  of  a  liquor  dealer's  bond  in  local 
option  territory,  can  not  be  enforced  when  the  bond  is  not  signed  by  the  prin- 
cipal; and  this,  though  the  bond  was  delivered  by  the  principal  in  person  to 
the  county  judge,  and  his  approval  secured. 

2. — Same— Statutory  Bonds — Construction. 

In  a  suit  for  a  penalty  upon  a  statutory  bond  neither  the  principle  of 
estoppel,  nor  the  rule  of  equity,  which  regards  that  as  done  which  ought  to 
have  been  done,  has  any  application. 

Appeal  from  the  District  Court  of  Gregg  County.    Tried  below  be- 
fore Hon.  B*  B.  Levy. 

J.  H.  McHaney,  County  Attorney;  Edwin  Lacy  and  E.  M,  Bram- 
leite,  for  appellant. — In  order  to  bind  a  party  to  a  written  contract 
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or  agreement  it  is  not  necessary  that  his  signature  should  appear  at 
the  end  of  it,  so  far  as  his  liability  is  concerned.  If  he  writes  his  name 
in  any  part  of  the  agreement,  or  if  written  by  another  and  he  adopt* 
it  as  written,  it  may  be  taken  as  his  signature  if  it  was  done  for  the 
purpose  of  giving  authenticity  to  the  instrument  and  thus  operating 
as  a  signature.  Batts'  Civil  Stat.,  art.  5060j,  1132;  Fulshear  v.  Ran- 
don,  18  Texas,  277;  Newton  v.  Emerson,  66  Texas,  142;  Crawford  v. 
State,  31  Texas  Crim.  App.,  51;  Lawson  v.  Dawson,  21  Texas  Civ. 
App.,  361;  Taylor  v.  State,  16  Texas  App.,  514;  McHowell  v.  State, 
53  S.  W.,  630 ;  State  v.  Hill,  66  N.  W.,  548 ;  McLeod  v.  State,  69  Miss., 
221,  13  So.,  268;  Hall  v.  Lafayette  Co.,  69  Miss.,  529,  13  So.,  268; 
Bartlett  v.  Drake,  100  Mass.,  175;  Clough  v.  Clough,  73  Me.,  488; 
Nye  V.  Lowry,  82  Ind.,  320 ;  Willis  v.  Lewis,  28  Texas,  185. 

A  liquor  dealer's  bond  is  statutory,  and  a  substantial  compliance 
with  the  statute  is  all  that  is  necessary;  but  it  will  be  construed  so  as 
to  earry  into  effect  the  intention  of  the  parties  if  fairly  ascertainable 
from  the  terms  of  the  obligation.  Batts'  Civil  Stat.,  art  5060j,  1132; 
Johnson  v.  Erskine,  9  Texas,  1,  and  authorities  there  cited;  Meador 
V.  Adams,  33  Texas  Civ.  App.,  167;  State  v.  Harper  &  Crow,  86  S. 
W.,  920,  85  S.  W.,  294  (dissenting  opinion) ;  Howse  v.  Maxwell,  157 
Mass.,  333,  32  N.  E.,  152;  Leonard  v.  Speidel,  104  Mass.,  356;  Starr 
v.  Blatner,  76  Iowa,  356,  41  N.  W.,  41;  Dowiat  v.  People  (111.),  61 
N.  E.,  1059. 

Where,  in  a  bond,  the  name  of  a  principal  is  recited  in  the  body  of 
it,  but  he  neither  signs  nor  seals  it,  his  sureties  who  do  execute  it  are 
liable.  State  of  Ohio  v.  Bowman,  10  Ohio,  445;  Bollman,  SherifiE,  ?. 
Pasewalk,  36  N.  W.,  134;  St.  Louis  Brewing  Association  v.  Hayes,  97 
Fed.  Rep.,  861;  Williams  v.  Marshall,  42  Barb.,  524;  Parker  v.  Brad- 
ley, 2  Hill,  584 ;  Scott  v.  Whipple,  5  Greenl.,  336 ;  Keyser  v.  Keen,  17 
Pa.  St.,  327;  Johnson  v.  Weatherwax,  9  Kan.,  75;  State  v.  Peck,  53 
Me.,  284 ;  Tillson  v.  State,  29  Kan.,  452 ;  State  v.  Peyton,  32  Mo.  App., 
522. 

M.  L.  Cunningham  and  Young  £  Stinchcomh,  for  appellees. — The 
defendant,  L.  W.  Teague,  the  principal  named  in  the  bond,  did  not 
execute  it  by  signing  it  at  the  end  thereof;  he  did  not  sign  his  name 
in  any  part  of  the  same ;  he  did  not  request  or  authorize  anyone  else  to 
write  his  name  therein ;  he  did  not  adopt  it  as  written,  or  do  any  act 
for  the  purpose  of  giving  authenticity  to  the  instrument  as  his  act; 
therefore  the  bond  was  not  a  valid  obligation  against  either  of  the 
defendants,  and  tlie  court  committed  no  error  in  excluding  it  from 
the  jury.  Price  v.  State,  12  Texas  Crim.  App.,  237;  Wallen  v.  State, 
18  Texas  Crim.  App.,  414;  Hillman  v.  Mayher,  85  S.  W.,  818;  Board 
of  Education  v.  Sweeney,  36  Am.  St.  Rep.,  767;  Johnston  v.  Kimball 
Township,  33  Am.  Rep.,  372;  People  v.  Hartley,  82  Am.  Dec,  758; 
Bunn  V.  Jetmore,  35  Am.  Rep.,  425 ;  Gay  v.  Murphy,  56  Am.  St.  Sep., 
496 ;  Cutler  v.  Roberts,  29  Am.  Rep.,  371. 

The  suit  being  upon  a  statutory  bond  for  penalties  provided  by  the 
statute,  there  should  be  a  strict  construction  of  the  statute  on  which 
the  suit  is  based,  and  the  testimony  introduced  by  the  appellant  failing 
to  show  that  the  bond  was  executed  by  the  principal  as  required  by  the 
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statute,  the  court  committed  no  error  in  excluding  the  bond  from  the 
jury.  Hillman  v.  Mayher,  85  S.  W.,  818;  Johnson  v.  Erskine,  9 
Texas,  1. 

Before  the  terms  of  the  bond  can  be  considered  and  liberality  ex- 
tended toward  tlie  construction  of  the  bond,  or  to  the  statutes  relating 
thereto,  it  must  be  proved  that  the  bond  was  executed  by  the  principal, 
which  was  not  done  in  this  case.    People  v.  Hartley,  82  Am.. Dec,  758. 

The  statute  upon  which  this  suit  is  based  required  the  plaintiff  to 
enter  into  a  bond  with  sureties,  therefore  before  any  liability  could 
attach,  based  on  the  bond,  the  principal  had  to  actually  execute  the 
bond  with  his  sureties.  Sayles^  Civil  Statutes,  article  5060j;  3  Words 
&  Phrases,  2408;  Doutliit  v.  Mohr,  18  N.  E.,  449;  Board  of  Education 
V.  Sweeney,  36  Am.  St.  Bep.,  769. 

PLEASANTS,  Chief  Justice. — This  is  a  suit  in  the  name  of  the 
State  of  Texas  for  the  use  and  benefit  of  Gregg  County  brought  by 
J.  H.  McHaney,  county  attorney  of  said  county,  against  L.  W.  Teague, 
as  principal,  and  H.  S.  Knight,  J.  W.  Watt,  H.  L.  Smith  and  A.  A. 
Batson,  as  sureties,  upon  a  bond  given  by  Teague  as  a  liquor  dealer 
in  a  county  in  which  the  sale  of  liquor,  except  for  medicinal  purposes, 
was  proliibited  under  the  law. 

The  petition  alleges  ten  breaches  of  the  bond  by  Teague  in  making 
sales  of  liquor  upon  illegal  prescriptions  and  prays  for  the  recovery 
of  penalties  amounting  to  $2500.  The  sufficiency  of  the  petition  is 
not  questioned. 

The  defendants  answered  by  general  denial  and  the  following  special 
pleas : 

'^Specially  answering  the  defendants  say  that  a  substantial  compli- 
ance has  been  made  with  all  the  conditions  and  requirements  in  said 
bond. 

"That  if  the  said  bond  referred  to  in  plaintiff's  petition  was  deliv- 
ered or  presented  to  the  County  Judge  of  Gregg  County  on  October 
17,  1905,  or  thereabout,  the  said  bond  was  an  unfinished  document 
and  invalid  as  an  obligation  against  any  of  these  defendants^  in  that 
it  was  not  signed  by  the  principal,  and  that  there  was  no  agreement 
between  the  defendant,  L.  W.  Teague,  and  the  other  defendants,  that 
the  said  bond  should  be  delivered  to  the  County  Judge  without  first 
being  executed  by  the  said  L.  W.  Teague;  and  that  there  was  no  agree- 
ment between  the  County  Judge  and  the  said  defendants  that  it  should 
be  delivered  without  being  first  signed  by  the  said  L.  W.  Teague.  And 
that  the  bond  showed  upon  its  face  that  it  was  an  unfinished  instru- 
ment of  writing  and  not  valid  at  the  time  it  was  delivered.  And  that 
if  it  was  ever  signed  by  the  said  L.  W.  Teague,  it  was  not  until  about 
the  5th  day  of  July,  1906,  and  was  then  executed  by  him  without  the 
knowledge  of  the  said  sureties,  and  without  any  agreement  on  the 
part  of  the  said  defendants  that  it  should  be  a  valid  obligation  against 
them  for  any  breach  thereof  occurring  prior  to  the  date  that  the  sig- 
nature of  the  principal  was  affixed  thereto. 

"Further  specially  answering  the  defendants  say  that  at  no  time 
prior  to  July  5,  1906,  were  they  obligors  on  the  bond  set  out  in  plain- 
tiff's petition,  and  that  the  transactions  upon  which  this  suit  is  brought 


538  Texas  Civil  Appeals  Reports,  Vol.  50.  [May, 

are  alleged  to  have  occurred  prior  to  that  date  and  did  occur  prior  to 
that  date/' 

After  hearing  the  evidence  upon  the  issue  of  the  execution  of  the 
bond  by  the  principal  Teague  and  the  date  upon  which  he  signed  same, 
the  court  sustained  objections  of  the  defendants  to  the  introduction 
of  the  bond  in  evidence  and  instructed  the  jury  to  return  a  verdict 
in  favor  of  defendants,  and  upon  the  return  of  such  verdict  rendered 
judgment  in  accordance  therewith. 

The  evidence  shows  that  on  October  17,  1905,  Teague  filed  with 
the  county  clerk  of  Gregg  County  an  application  for  a  license  to  engage 
in  the  sale  of  intoxicating  liquors  in  the  town  of  Longview,  in  said 
county.  This  application  was  prepared  in  conformity  with  the  statute 
on  such  subject,  and  was  sworn  to  by  Teague.  The  application  recited 
that  Teague  intended  to  commence  the  business  of  liquor  dealer  on 
October  20,  1905.  On  the  day  last  named  Teague  presented  to  the  clerk 
his  tax  receipts  and  bond  and  procured  his  license.  This  bond  had 
been  approved  by  the  County  Judge,  but  had  not  been  signed  by 
Teague.  The  fact  that  the  bond  was  not  signed  by  Teague  was  not 
discovered  until  July  3,  1906,  when  the  clerk  took  it  from  his  files 
for  the  purpose  of  recording  it.  As  soon  as  the  discovery  was  made  the 
clerk  took  the  bond  to  the  County  Judge  and  called  his  attention  to 
the  fact  that  it  was  not  signed  by  Teague.  Thereupon  the  County 
Judge  took  the  bond  to  Teague  and  requested  him  to  sign  it,  which 
he  did,  stating  that  he  thought  he  had  signed  it.  None  of  the  sure- 
ties upon  the  bond  knew  that  it  was  not  signed  by  Teague  when  it  was 
approved  by  the  County  Judge  and  filed  with  the  clerk,  and  none  of 
them  knew  that  Teague  signed  it  on  July  3,  1906,  or  agreed  that  he 
might  execute  it  on  that  day  as  of  the  day  of  its  approval.  All  of  the 
breaches  of  the  bond  for  which  penalties  are  sought  to  be  recovered 
in  this  suit  occurred  prior  to  the  3d  day  of  July,  1906.  The  testimony 
as  to  the  delivery  of  the  bond  and  its  approval  by  the  County  Judge 
and  the  subsequent  signing  of  same  by  Teague  is  as  follows: 

Edwin  Lacy  testified  as  follows:  "On,  and  prior  to,  October  17, 
1905, 1  was  County  Judge  of  Gregg  County,  Texas,  and  have  been  such 
from  that  time  up  to  the  present.  On  or  about  October  17,  1905,  Mr. 
L.  W.  Teague  came  to  me  with  a  liquor  dealer's  bond  for  my  approval. 
When  he  first  presented  me  with  this  bond  he  had  for  his  sureties 
H.  S.  Knight,  J.  W.  Watt  and  H.  L.  Smith.  I  told  him  I  would  not 
approve  it  because  his  sureties  were  not  sufiicient,  and  I  told  him  that 
he  would  have  to  obtain  another  surety.  He  then  asked  me  if  I  would 
approve  it  with  A.  A.  Batson  as  surety  on  it,  and  I  told  him  I  would. 
In  one  or  two  days  thereafter  he  again  came  to  the  courthouse  and 
presented  to  me  the  bond  which  is  sued  on  herein  and  I  looked  at  it 
and  saw  A.  A.  Batson's  name  additionally  thereto  as  a  surety.  I 
thereupon  approved  same.  On  or  about  July  3,  1906,  I  discovered 
that  L.  W.  Teague  had  never  signed  this  bdnd  at  the  bottom,  where- 
upon I  took  the  bond  and  went  to  his  place  of  business  and  told  him 
that  his  name  was  not  signed  thereto,  and  that  I  wanted  him  to  sign 
it,  as  his  failure  to  do  so  might  get  him  and  me  into  trouble.  He 
said  to  me  that  he  thought  he  had  signed  it,  and  thereupon  signed 
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his  name  and  gave  it  back  to  me,  stating  that  he  did  not  want  to  get 
either  of  ns  into  any  trouble/' 

L.  W.  Teague  testified  as  follows:  "I  am  one  of  the  defendants  in 
this  case.  When  I  first  saw  this  bond  here  presented  to  me  was  when 
I  received  it  from  the  hands  of  either  J.  W.  Watts  or  H.  S.  Knight, 
I  can't  remember  which.  I  did  not  read  it,  and  did  not  know  what 
it  contained.  I  did  not  know  who  wrote  it  out.  I  did  not  write  it 
out,  nor  did  not  tell  anyone  to  write  it  out  for  me.  I  did  not  write 
my  name  in  the  middle  of  the  bond,  nor  authorize  anyone  to  write  it 
for  me.  I  did  not  know  that  it  was  written  there.  I  do  not  know  wlio 
wrote  it  there.  I  did  not  get  the  sureties  to  sign  tliis  bond.  When  I 
received  this  bond  from  either  J.  W.  Watts  or  H.  S.  Knight  I  carried 
it  to  the  County  Judge.  This  was  several  days  before  October  17, 
1905.  I  handed  the  County  Judge  the  bond,  and  he  looked  it  over 
and  said  to  me  that  it  would  not  do,  and  that  he  could  not  approve  it 
because  the  sureties  were  not  sufficient.  I  asked  him  if  A.  A.  Batson 
signed  it  would  he  be  satisfied?  On  the  17th  day  of  October,  1905, 
afterwards  I  again  handed  this  bond  to  the  County  Judge  and  asked 
him  if  it  would  do,  and  the  County  Judge  then  took  it  and  marked  it 
and  said  I  could  go  aliead  and  get  my  license,  and  that  he  approved 
it.  I  then  went  to  D.  Shaw,  the  county  clerk,  and  made  application 
for  license  and  showed  him  the  bond  and  he  wrote  out  an  application 
and  I  signed  and  swore  to  it  before  him.  I  saw  the  clerk  write  out 
the  application  and  I  signed  it,  but  I  did  not  understand  it  and  paid 
no  attention  to  what  was  in  it.  The  clerk  issued  to  me  a  license  to 
sell  whisky.  I  began  selling  whisky  on  prescription  as  soon  as  I  got 
this  license,  which  was  on  October  20,  1905.  About  July  3,  1906,  or 
thereabouts,  the  County  Judge  brought  this  bond  to  me  at  my  place  of 
business  and  told  me  that  he  had  discovered  that  I  had  not  signed  the 
bond,  and  that  he  wanted  me  to  sign  it,  and  to  say  nothing  about  it 
as  it  might  get  both  him  and  me  in  trouble.  I  told  him  I  thought  I 
had  signed  it  and  would  not  say  anything  about  it  if  he  would  not, 
and  thereupon  I  signed  it  and  handed  it  back  to  him.  I  filed  with  the 
district  clerk  all  the  prescriptions  that  were  filled  by  me  or  turned 
over  to  me  at  my  place  of  business.  Each  time  I  filed  these  prescrip- 
tions I  made  an  affidavit  and  filed  with  them.  These  were  marked 
'cancelled*  by  me.*  Sometimes  I  cancelled  prescriptions  that  I  did 
not  fill.  I  do  not  recollect  selling  liquor  on  any  of  the  prescriptions 
shown  me,  and  do  not  recollect  that  any  liquor  was  sold  on  them  or 
not.  I  had  several  persons  at  times  working  for  me  during  the  times. 
This  is  the  only  bond  I  ever  handed  the  County  Judge,  and  is  the  only 
bond  about  this  case.  I  don't  know  what  my  intentions  were  in  pre- 
senting this  bond  to  the  County  Judge,  except  that  I  just  wanted  to 
satisfy  the  County  Judge,  and  I  supposed  he  was.  I  do  not  know 
whether  I  intended  to  give  such  a  bond  as  was  required  by  law  or  not. 
I  was  satisfied  with  the  bond  as  prepared  and  made  no  objections  to 
same,  and  wanted  to  do  what  was  necessary  to  get  into  business.  I 
did  not  know  the  requirements  of  executing  a  bond,  and  did  not  under- 
stand the  manner  o£  making  application  and  bond  to  sell  liquor.  I  did 
not  read  any  of  these  papers,  and  I  did  not  know  what  was  contained 
in  any  of  these  papers,  and  have  never  seen  the  face  of  this  bond  and 
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(lid  not  know  my  name  was  written  in  the  bond^  except  that  I  have 
been  told  so.  I  asked  the  County  Judge  if  I  could  sell  less  than  a 
quart  on  prescription,  but  do  not  know  from  whom  I  learned  I  had 
to  file  these  prescriptions  with  the  district  clerk.  I  have  paid  State, 
county  and  occupation  tax.  I  never  said  anything  to  either  of  the 
other  defendants  about  this  bond  not  being  signed  by  me  until  July 
3,  1906,  until  after  this  suit  was  filed.  They  did  not  agree  for  me  to 
sign  it  at  the  time  it  was  signed,  nohe  of  them  were  present  and  neither 
of  them  knew  anything  about  it.  Neither  of  the  other  defendants 
approved  my  actions  in  signing  the  bond  when  it  was  signed,  and 
neither  of  them  agreed  to  it.  Neither  of  them  knew  anything  about 
it  until  after  the  suit  was  brought.'* 

The  sale  of  intoxicating  liquor,  except  upon  the  prescription  of  a 
physician,  was  prohibited  in  Gregg  County  as  a  result  of  an  election 
held  under  the  local  option  laws  of  this  State,  and  the  bond  in  ques- 
tion was  authorized  under  the  law. 

The  only  question  presented  by  this  appeal  is,  whether  the  trial 
court  erred  in  holding  that  the  bond  sued  on,  not  having  been  signed 
by  the  principal  at  the  time  the  acts  complained  of  by  appellant  were 
committed,  the  appellant  was  not  entitled  to  recover  penalties  fixed 
by  statute  for  a  breach  of  the  conditions  of  said  bond. 

We  think  the  authorities  support  the  holding  of  the  trial  court. 
The  evident  intention  of  Teague  and  his  sureties  having  been  that  the 
former  should  do  whatever  was  necessary  to  obtain  a  license  to  sell 
intoxicating  liquor  in  Gregg  County,  if  any  common  law  liability 
would  arise  from  a  breach  of  the  bond,  a  suit  for  damages  for  such 
breach  might  be  maintained,  but  the  cause  of  action  asserted  is  not 
one  that  arises  from  a  common  law  liability.  It  is  a  suit  to  enforce 
a  penalty  for  the  violation  of  the  conditions  of  a  statutory  bond  and 
in  such  cases  the  cause  of  action  does  not  exist  unless  the  bond  is 
in  conformity  with  the  provisions  of  the  statute  requiring  its  execu- 
tion. The  statute,  article  5060j,  Eev.  Stats.,  requires  that  a  bond  of 
this  character  shall  be  entered  into  by  the  principal,  and  this  require- 
ment is  only  met  when  the  bond  is  signed  by  the  principal  or  by.  some 
one  authorized  by  him  to  sign  his  name  thereto.  In  a  suit  for  a 
penalty  upon  a  statutory  bond  of  this  kind  neither  the  principle  of 
estoppel  nor  the  rule  of  equity,  which  regards  that  as  done  which  ought 
to  have  been  done,  has  any  application.  Unless  the  bond  sued  on  has 
been  executed  in  substantial  compliance  with  requirements  of  the  stat- 
ute it  is  invalid  and  no  action  can  be  maintained  thereon,  it  matters 
not  what  may  have  been  the  intention  of  the  makers  in  delivering  it 
to  tlie  obligee.  We  think  the  following  authorities  support  these  con- 
clusions: Johnson  v.  Erskine,  9  Texas,  1;  Price  v.  State,  12  Texas 
Crim.  App.,  237;  Wallen  v.  State,  18  Texas  Crim.  App.,  414;  Hillman 
v.  Mayher,  85  S.  W.,  818;  Board  of  Education  v.  Sweeney,  36  Am. 
St.  Rep.,  767;  Johnston  v.  Kimball,  33  Am.  Rep.,  372. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  has  been  so  ordered. 

Writ  of  error  refused. 
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£T  AL. 

Decided  May  2,  1908. 

1. — Kaiter  and  Berraat — ^Injury  of  Servant  While  In  Ditoharge  of  Duty^ 
Pleading. 

In  a  suit  against  an  employer  for  damages  for  the  death  of  an  employe, 
petition  considered,  and  held  not  subject  to  demurrer  on  the  ground  that  it  did 
not  appear  that  the  employee  was  acting  in  the  line  of  his  duty  in  the  service 
of  defendant  or  within  the  scope  of  his  employment  at  the  time  wlien,  and  the 
place  where,  the  injuries  were  sustained.  It  did  appear  that  the  deceased 
was  on  the  ground  subject  to  the  commands  of  his  foreman  and  ready  to  dis- 
charge any  duty  that  might  be  necessary  in  the  line  of  his  employment,  and 
this  was  sufficient. 

2. — Same — ^Vegllgenoe — ^Eyldence— Switchman. 

In  a  suit  for  damages  for  the  death  of  a  switchman  while  engaged  in  the 
performance  of  his  duties,  evidence  considered,  and  held  to  justify  the  court 
in  refusing  a  peremptory  instruction  for  the  defendant,  and  to  require  the 
submission  to  the  jury  of  the  issue  of  negligence  on  the  part  of  the  defendant 
in  moving  a  train  of  cars,  about  which  deceased  was  engaged,  contrary  to 
established  signals. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock,  for  appellant. — To 
entitle  the  servant  to  recover  of  the  master  damages  for  personal  in- 
juries sustained,  it  must  be  alleged  and  proved  that  the  injuries  were 
sustained  as  the  proximate  result  of  the  breach  of  some  duty  owed 
by  the  master  to  the  servant  while  the  latter  was  engaged  in  the  course 
of  his  employment  in  the  proper  discharge  of  some  duty  incident  to 
his  service.  The  petition  is  fatally  defective,  and  the  court  erred  in 
overruling  the  general  demurrer  thereto,  because  it  is  not  therein  al- 
leged that  at  the  time  when  and  place  where  the  injuries  resulting  in  the 
death  of  Pennewell  were  sustained,  the  deceased  was  acting  in  the  line 
of  his  duty  in  the  service  of  defendant,  or  within  the  scope  of  his  em- 
ployment in  the  discharge  of  any  duty  in  connection  with  or  incident 
to  his  service  as  a  switchman.  East  Line  &  R.  R.  Co.  v.  Scott,  71 
T«xas,  703;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gorman,  6  Texas  Civ.  App., 
230;  Olson  v.  M.  &  St.  P.  Ry.  Co.,  76  Minn.,  149  (48  L.  R.  A.,  796) ; 
Baker  v.  L.  &  E.  Ry."  Co.  (Ky.),  89  S.  W.,  149;  Mitchell  Tranter  Co.  v. 
Ehmett,  65  S.  W.,  835  (55  L.  R.  A.,  710) ;  Jarvis  v.  Hitch  (Ind. 
App.),  65  N.  E.,  608;  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Martin 
(Ind.  App.),  41  N.  E.,  1051;  Ellsworth  v.  Metheney,  104  Fed.  Rep., 
119  (51  L.  R.  A.,  389) ;  Atlanta  &  C.  R.  R.  Co.  v.  Ray  (Ga.),  22  Am. 
&  Eng.  R.  R.  Cases,  284;  Wabash  Ry.  Co.  v.  Erb  (Ind.  App.),  73  N. 
E.,  939;  Stagg  v.  Edward  Western  Tea  Co.,  169  Mo.,  489  (s.  c.  69 
S.  W.,  391);  Wright  v.  Rawson,  52  la.,  329  (35  Am.  Rep.,  275); 
Wheeler  v.  Berry,  95  Mich.,  250  (54  Am.  Rep.,  876) ;  Thompson  on 
Negligence,  sees.  7524-7525;  Shearman  &  Redfield  on  Negligence,  sees. 
5,  8  and  25;  Elliott  on  Railroads,  sees.  1267,  1303;  Labatt  Master  and 
Servant,  sec.  623,  et  seq. 
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J.  P.  Yates  and  H.  L.  Carpenter,  for  appellees. — It  is  not  necessary 
for  the  petition  to  allege  or  the  facts  to  show  that  at  the  time  the  de- 
ceased was  killed  he  was  actively  in  the  performance  of  any  duty  for 
the  appellant.  If  it  appear  from  the  petition  that  he  was  at  the  place 
of  duty  ready  to  perform  a  service  when  called,  he  was  acting  in  the 
scope  of  his  employment,  and  the  appellant  was  required  to  exercise 
ordinary  care  to  keep  such  place  reasonably  safe.  East  Line  &  R.  B. 
Ry.  Co.  V.  Scott,  71  Texas,  703 ;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Welch, 
72  Texas,  302;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  McHale,  105  S.  W., 
1149;  Texas  &  Pac.  Ry.  Co.  v.  Johnson,  106  S.  W.,  773. 

RAINEY,  Chief  Justice. — This  is  an  action  for  damages  for  in- 
juries resulting  in  the  death  of  H.  L.  Pennewell,  brought  by  his  sur- 
viving wife  and  father  and  mother.  The  defendant  answered  by  gen- 
eral demurrer,  general  denial  and  contributory  negligence.  A  trial 
resulted  in  favor  of  plaintiffs,  and  defendant  appeals. 

Complaint  is  made  of  the  action  of  the  court  in  overruling  the  gen- 
eral demurrer  to  plaintiffs'  second  amended  original  petition.  The 
proposition  is,  that  the  defect  in  the  petition  consists  in  not  alleging 
"that  at  the  time  when  and  place  where  the  injuries  resulting  in  the 
death  of  Pennewell  were  sustained,  the  deceased  was  acting  in  the  line 
of  his  duty  in  the  service  of  defendant,  or  within  the  scope  of  his  em- 
ployment in  the  discharge  of  any  duty  in  connection  with  or  incident 
to  his  service  as  a  switchman.'  The  petition,  in  substance,  alleges 
that  deceased  was  in  the  employment  of  defendant  as  a  switchman  in 
defendant's  yards  at  Greenville,  and  while  so  engaged  with  the  switch- 
ing crew  was  under  the  direction  and  control  of  a  foreman.  That  said 
crew  was  switching  cars,  using  an  engine  operated  by  an  engineer  and 
fireman ;  that  said  engine  was  attached  to  several  cars,  which  had  come 
to  a  standstill.  Deceased  was  standing  beside  the  track  and  near  the 
foreman  when  said  foreman  and  one  of  the  switching  crew  signaled 
the  engineer  to  move  forward  and  at  that  instant  deceased  stepped  on 
the  track  in  the  rear  of  the  cars  to  which  the  engine  was  attached,  but 
instead  of  going  forward,  the  engineer  instantly  moved  backward  and 
struck  deceased,  pinning  him  between  two  cars  and  causing  his  imme- 
diate death.  While  these  allegations  do  not  show  that  deceased,  at  the 
very  moment  he  was  killed,  was  engaged  in  the  performance  of  any 
specific  act  of  duty,  it  does  show  that  he  was  on  the  ground  subject 
to  the  commands  of  his  foreman  and  ready  to  discharge  any  duty  that 
might  be  necessary  as  switchman.  The  act  of  deceased  in  stepping  in 
the  rear  of  the  cars  did  not  sever  the  relation  of  master  and  servant 
for  the  time  and  the  defendant  was  not  relieved  of  the  duty  of  that 
care  that  was  due  to  its  employes.  The  petition  was  not  subject  to 
the  general  demurrer  and  the  court  did  not  err  in  overruling  it.  East 
Line  &  R.  R.  Ry.  Co.  v.  Scott,  71  Texas,  703 ;  St.  Louis,  A.  &  T.  Rv. 
Co.  V.  Welch,  72  Texas,  298 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  McHale, 
105  S.  W.,  1149. 

Appellant's  second  assignment  of  error  is  as  follows:  ''The  court 
erred  in  refusing  to  give  to  the  jury  defendant's  special  charge  No.  1, 
as  follows :  'The  evidence  fails  to  show  that  the  deceased  had  any  duty 
to  perform  between  the  car  which  had  been  cut  off  and  the  fourth 
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car  from  the  engine,  and  it  fails  to  show  that  he  was  engaged  at  the 
time  of  the  accident  in  the  performance  of  any  duty  within  the  scope 
of  his  employment.  You  are,  therefore,  instructed  to  find  for  the  de- 
fendant, because  (1)  the  evidence  wholly  failed  to  show  that  the  de- 
ceased, at  the  time  of  the  accident  resulting  in  his  death,  was  engaged 
in  the  performance  of  any  duty  incident  to  or  connected  with  his  em- 
ployment as  a  switchman;  but,  on  the  contrary,  the  evidence  showed 
that  there  was  no  cause  or  necessity  in  connection  with  his  duty  as 
switchman  for  him  to  be  between  the  cars  at  the  time  the  accident  oc- 
curred, and  the  evidence  wholly  failed  to  show  that  the  engineer  knew 
or  had  any  reason  to  believe  that  the  deceased  or  any  other  switchman 
was  between  the  cars;  (2)  the  evidence  wholly  failed  to  show  that  the 
engineer  moved  the  engine  and  cars  backward ;  but,  if  it  be  a  reasonable 
inference  from  the  evidence  that  he  did  move  the  engine  and  cars  back- 
ward instead  of  forward  and  that  he  was  negligent  in  so  doing,  then 
the  evidence  wholly  failed  to  show  that  such  negligence  was  the  prox- 
imate cause  of  the  accident,  in  this :  the  evidence  wholly  failed  to  show 
that  under  the  circumstances  and  surroundings  of  the  situation,  even 
if  the  engineer  did  move  the  engine  and  cars  backward,  that  he  ought, 
as  a  reasonably  prudent  man,  to  have  anticipated  or  foreseen  such  an 
injury  as  resulted,  or  any  other  injury  to  one  of  the  switchmen.'" 

The  evidence  shows  that  the  deceased  was  in  the  employment  of 
defendant  as  a  switchman.  At  the  time  of  his  injuries  he  was  engaged 
with  the  switching  crew  assisting  in  switching  cars  in  defendant's  yards 
at  Greenville,  under  the  direction  and  control  of  a  foreman.  In  switch- 
ing, the  cars  were  moved  by  an  engine  operated  by  an  engineer  who 
had  the  management  and  control  thereof,  and  its  movements  were 
directed  by  signals  from  the  switching  crew,  which  were  given  by  hand 
and  by  speaking  when  in  speaking  distance.  When  the  engine  was 
standing  there  was  one  signal  to  go  ahead  and  another  to  move  back- 
ward. It  was  the  duty  of  the  engineer  not  to  move  until  he  received 
a  signal,  and  then  move  according  to  signal.  There  were  various 
switching  tracks  in  the  yard,  and  deceased  had  been  on  the  main  line 
assisting  in  lining  up  for  a  passenger  train.  He  came  back  to  the 
switching  crew  about  the  time  the  engine  went  in  on  what  is  called 
the  "material  track,''  where  the  engine  coupled  on  to  five  cars,  moved 
them  west  over  No.  10  switch,  pulling  them  over  the  point  of  the 
switch,  cut  off  the  rear  car  and  threw  the  switch  to  go  over  to  take  the 
other  car  down  on  No.  5  track.  When  they  pulled  out  of  the  material 
track,  the  deceased  caught  on  the  ladder  of  the  second  car  and  stepped 
oflE  when  they  got  to  No.  10.  At  this  point  Welch,  the  foreman,  de- 
tached the  rear  or  fifth  car.  The  engine  had  come  to  a  stop  and  a 
space  of  six  or  eight  feet  intervened  between  the  detached  car  and  the 
ears  to  which  was  attached  the  engine.  The  go-ahead  signal  was  given 
the  engineer  by  one  of  the  switching  crew,  which  was  seen  by  deceased, 
who  stepped  on  the  track  in  tlie  rear  of  the  cars  to  which  the  engine 
was  coupled.  The  engineer  instead  of  obeying  the  go-ahead  signal  at 
once  begun  backing  the  train,  and  deceased  was  caught  between  the 
cars  and  killed.  When  deceased  went  behind  the  rear  car  on  the  track 
foreman'  Welch  was  standing  with  his  hand  on  the  rear  end  of  said 
oar  and  deceased  passed  within  a  few  feet  of  him. 


544  Texas  Civil  Appeals  Reports,  Vol.  50.  [May, 

The  evidence  does  not  show  for  what  purpose  the  deceased  went  on 
the  track  in  rear  of  said  car,  but  does  show  he  had  no  reason  to  antici- 
pate danger  from  the  backing  of  the  train,  as  it  was  the  duty  of  the 
engineer  to  obey  the  go-ahead  signal,  and  on  his  doing  this  the  deceased 
had  a  right  to  rely.  The  engineer  knew  the  switching  crew  were  about 
the  train,  and  it  was  negligence  on  his  part  in  not  anticipating  such 
a  result.  It  can  not  be  said,  under  the  evidence,  that  tlie  deceased  at 
the  time  of  the  injury  was  not  acting  within  the  line  of  his  duty  as 
an  employe.  He  was  there  actively  engaged  in  assisting  in  switching. 
He  was  there  in  the  presence  of  his  foreman  ready  to  obey  commands, 
and  the  stepping  on  the  track  when  the  backing  of  the  engine  was  not 
to  be  anticipated,  but  expected,  in  obedience  to  signal,  to  go  the  other 
way,  should  not  be  considered  as  an  act  relieving  the  defendant  of 
liability  for  the  negligence  of  its  servants.  Special  charge  Xo.  1  waa 
properly  refused. 

The  appellant  submits  the  following  proposition:  "There  can  be 
no  recovery  against  the  master  for  injuries  to.  his  servant  unless  it  be 
shown  that  the  injuries  were  sustained  by  the  servant  in  the  line  of 
his  duty  in  the  service  or  employment,  as  the  proximate  result  of  the 
master's  negligence,  and  the  burden  of  proof  is  upon  the  servant  to 
show  that  the  injuries  were  so  sustained.^*  A  charge  covering  the 
points  stated  was  asked  by  counsel  and  refused,  on  which  an  assignment 
of  error  is  predicated.  The  court  sufficiently  covered  by  his  general 
charge  the  phase  of  the  case  here  presented.  Insofar  as  the  charge 
relates  to  deceased  not  being  engaged  in  the  duty  for  which  he  was 
employed,  we  think  it  was  not  called  for  as  the  uncontradicted  evi- 
dence shows  that  deceased  was  so  engaged. 

We  do  not  think  there  is  any  merit  in  the  assignment  urged  against 
the  main  charge  of  the  court.  We  believe,  with  the  special  charges 
given,  the  jury  were  fully  and  fairly  instructed. 

The  evidence  fully  supports  the  verdict  and  judgment,  and  the  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  New  Orleans  Railroad  Company  v.  James  Barwick. 

Decided  May  4,  1908. 


1. — ^Pertonal   Injurlei — ^Hegligence— Probable   Consequences — ^Assumed   Risk— 

PeUow  Servant. 

In  a  suit  by  a  car  repairer  for  damages  for  personal  injuries  caused  by  a 
lot  of  car  doors  falling  upon  him,  evidence  ciinsidered,  and  held  sufficient  to 
support  finding  of  the  jury  that  the  plaintiff  did  not  assume  the  risk  and 
danger  of  said  injury,  that  his  co-employees,  through  whose  negligence  he  was 
injured,  were  not  his  fellow  servants;  and  that  said  co-employees  should  Tea- 
sonably  have  foreseen  that  injury  was  likely  to  result  from  their  act. 

2. — ^Aunmed  Risk — Charge — ^Harmless  Error. 

Upon  an  issue  of  assumed  risk  the  court  charged  the  jury  that  the  plaintifT, 
an  employee,  assumed  such  risks  as  he  knew  of,  or  "must  necessarily  have 
known  in*  the  ordinary  discharge  of  bis  duties."    Held,  harmless  error  in  view 
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of  other  portions  of  the  charge  wherein  the  court  correctly  stated  the  law,  and 
because  the  evidence  did  not  in  fact,  raise  the  issue  of  assumed  risk. 

3. — Same — ^Aet  of  1905. 

A  special  charge  upon  the  issue  of  assumed  risk  which  omits  the  legislative 
qualifications  of  such  defense  (Gen.  Laws,  1905,  page  386),  and  which  is  cal- 
culated to  mislead  the  jury  into  imposing  upon  plaintiff  an  affirmative  duty  of 
care  to  discover  the  danger,  is  erroneous  and  therefore  properly  refused. 

4. — Same — Same — ^Act  Constmed. 

The  Act  of  1905  concerning  the  defense  of  assumed  risk  (Gen.  Laws,  1905, 
page  386)  is  not  subject  to  the  constitutional  objection  that  it  encroaches  upon 
the  law  of  contributory  negligence  without  that  subject  being  expressed  in  the 
caption.  Said  Act,  while  leaving  contributory  negligence  intact,  practically 
abolishes  the  defense  of  assumed  risk  by  making  the  question  one  of  contribu- 
tory negligence  in  every  case. 

5. — He^rlifiTcnce — ^UnaToidable  Aooldent — Coniequences. 

In  a  suit  for  damages  for  personal  injuries,  upon  the  issue  of  unavoidable 
accident,  the  court  charged  the  jury  that  unless  the  employees  in  doing  the  act 
which  caused  the  injury  might  reasonably  have  foreseen,  in  the  exercise  of 
ordinary  care,  injury  to  the  plaintiff  or  some  like  injury  as  a  natural  and 
probable  consequence  of  their  act,  then  the  injury  was  an  unavoidable  accident, 
but  that  it  was  not  necessary  that  they  should  have  been  able  to  foresee,  by 
the  use  of  ordinary  care,  the  very  injury  which  plaintiff^  in  fact  received.  Held, 
correct,  and  a  special  charge  which  limited  the  consequence  to  that  which  ac- 
tually occurred,  was  properly  refused. 

6. — ^Hew  Trial — ^Xiscoudnot  of  Jury — ^Newspaper  Comments. 

Newspaper  comments  read  by  a  jury  pending  the  trial  qI  a  case,  consid- 
ered, and  held  not  sufficient,  in  the  light  of  the  evidence  and  the  verdict  ren- 
dered, to  require  that  the  verdict  be  set  aside  and  a  new  trial  be  granted. 

7. — ^Personal  Injuries — ^Verdict  not  Excessive. 

Where,  in  a  suit  for  damages  for  personal  injuries,  it  was  shown  that 
plaintiff's  back  was  broken,  the  spinal  cord  injured,  the  lower  limbs  permanently 
paralyzed,  control  of  the  bladder  and  bowels  had  been  lost,  capacity  to  labor 
and  earn  money  had  been  destroyed,  that  the  services  of  an  attendant  would 
be  constantly  needed,  and  that  great  pain  had  been  and  would  continue  to  be 
suffered,  a  verdict  for  $25,000  was  not  so  excessive  as  to  require  that  the  same 
be  set  aside. 

Appeal  from  the  55th  Judicial  District,  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Baker,  Bolts,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  &  Wol- 
ters,  for  appellant. — When  the  act  of  alleged  negligence,  being  harm- 
less in  itself,  puts  in  motion  an  independent  agency,  and  through  this 
means  causes  the  injury  complained  of,  there  is  no  actionable  negli- 
gence, unless  those  responsible  for  the  original  act  would  reasonably 
have  foreseen  such  injury  as  likely  to  ensue.  Texas  &  Pac.  Ry.  Co. 
V.  Bigham,  90  Texas,  225;  Texas  &  Pac.  Ry.  Co.  v.  Reed,  88  Texas, 
448 ;  Scale  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  65  Texas,  279 ;  16  Am.  &  Eng. 
Enc.  of  Law,  pp.  436  et  seq.  (1st  ed.). 

An  employe  who  enters  and  remains  in  the  service  of  an  employer, 
to  perform  a  given  line  of  work,  is  presumed  to  undertake  such  work 
according  to  the  usual  and  established  methods  and  means  of  the  em- 
ployment, and  to  so  understand ;  and  in  the  event  of  injury  received 
as  result  of  performing  the  work  according  to  such  methods  and  means. 
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or  from  conditions  and  dangers  of  which  he  knew,  or  would  have  known 
by  the  use  of  such  care  as  a  person  of  ordinary  prudence  would  have 
exercised  in  connection  with  the  performance  of  such  service,  he  will 
be  held  in  law  to  have  assumed  the  risk  and  danger  of  such  injury,  and 
can  not  recover  therefor.  Texas  &  Pac.  Ry.  Co.  v.  French,  86  Texas, 
98;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas,  22;  Missouri 
Pac.  Ry.  Co.  v.  Somers,  71  Texas,  702 ;  Green  v.  Cross,  79  Texas,  131 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Williams,  72  Texas,  164;  Texas  &  Paxi. 
Ry.  Co.  V.  Bradford,  66  Texas,  736;  Houston  &  T.  C.  Ry.  Co.  v. 
Conrad,  62  Texas,  628 ;  Wood  on  Master  and  Servant,  sec.  326 ;  Bailey 
on  Master^s  Liability  for  Injury  to  Servants,  pp.  158  et  seq. 

Paragraph  2,  of  section  1,  chapter  163,  of  the  General  Laws  of  the 
Twenty-ninth  Legislature  of  Texas,  page  386,  encroaches  on,  and  has 
the  eflFect  of  modifying  the  law  of  contributory  negligence,  a  subject 
which  is  not  expressed  in  the  caption;  and  in  this  respect  the  act  vio- 
lates section  35,  article  3,  of  the  Constitution  of  the  State  of  Texas. 
Article  3,  section  35,  Constitution  of  the  State  of  Texas,  1876 ;  chapter 
163,  General  Laws  Twenty-ninth  Legislature  of  the  State  of  Texas, 
p.  386. 

While  it  is  true  that  the  ordinary  risks  of  the  service  assimied  by 
the  servant  do  not  include  those  dangers  resulting  from  the  master's 
negligence,  and  the  servant  owes  no  duty  to  inspect  the  machinery  or 
premises  furnished  for  his  work,  yet  he  is  required  to  use  that  care 
for  his  safety  against  such  dangers  which  a  person  of  ordinary  pru- 
dence engaged  in  performing  such  service  would  exercise  under  the 
same  or  similar  circumstances ;  and  a  charge  that  fails  to  so  indicate, 
and  which  informs  the  jury  that  he  "must  necessarily  have  known  of 
the  dangers  in  the  ordinary  discharge  of  his  duty,"  is  misleading  and 
virtually  neutralizes  the  defense  of  contributory  negligence.  Peck  v. 
Peck,  99  Texas,  10;  Texas  &  Pac.  Ry.  Co.  v.  Eberheart,  91  Texas,  322; 
El  Paso  &  S.  W.  Ry.  Co.  v.  Vizard,  39  Texas  Civ.  App.,  534;  Galvra- 
ton,  H.  &  S.  A.  Ry.  Co.  v.  Stoy,  99  S.  W.,  135 ;  Missouri  Pac.  Ry.  Co. 
V.  Crenshaw,  71  Texas,  345 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe, 
69  Texas,  19;  Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  350. 

A  party  has  the  absolute  right,  at  the  tim'te  of  impaneling  a  jury, 
to  six  peremptory  challenges,  besides  challenges  for  cause,  and  in  order 
to  intelligently  exercise  this  right  he  is  entitled,  through  his  counsel, 
to  thoroughly  interrogate  the  jurors  constituting  the  ^rray,  for  the 
purpose  of  developing  and  revealing  their  information  and  sentiments, 
if  any,  with  reference  to  the  matters  involved  (Houston  &  T.  C.  E. 
R.  Co.  V.  Terrell,  69  Texas,  650) ;  and  after  the  jury  has  been  selected 
and  impaneled  tlie  party  is  entitled  to  have  them  protected  from  the 
influence  of  extraneous  communications  in  regard  to  the  facts  of  the 
case,  except  such  as  reach  them  in  the  way  of  evidence  and  legitimate 
argument,  and  instructions  in  the  charge  of  the  court.  (Art.  1306, 
Rev.   Stats.) 

It  has  been  held  reversible  error  to  permit  counsel  to  read  to  the 
jurv  portions  of  opinions  of  the  Supreme  Court  affirming  judgments 
for" large  verdicts  (Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wesch,  85  Texas, 
600;  Belo  v.  Fuller,  84  Texas,  450) ;  and  to  read  to  the  jury  the  dec- 
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laratioDfi  of  the  Appellate  Courts  affirming  judgments  in  other  cases, 
for  the  purpose  of  instituting  a  comparison  between  the  facts  of  those 
cases  and  the  case  at  bar.  (Western  Union  Telegraph  Company  v. 
Teague,  8  Texas  Civ.  App.,  444,  and  Matthews  v.  Thatcher,  33  Texas 
Civ.  App.,  133.)  So  we  contend  that  if,  as  in  this  case,  after  the  jury 
have  been  impaneled,  and  during  the  progress  of  the  trial,  newspaper 
articles  purporting  to  state  the  facts  of  the  case,  recite  matters  that 
are  untrue  or  exaggerated,  and  make  comparisons  between  the  case 
on  trial  and  some  other  case,  asserting  that  in  some  other  case,  said  to 
be  similar  in  its  facts  and  in  its  extent  of  injuries,  a  jury  returned 
a  verdict  for  a  large  amount  (naming  it),  and  that  said  verdict  and 
the  judgment  thereon  was  affirmed  by  the  Supreme  Court  of  the  State, 
such  articles  should  not  be  permitted  to  reach  the  jury,  and  when  it 
is  brought  to  the  attention  of  the  court  promptly  and  before  the  end 
of  the  trial,  that  such  articles  and  comments  have  reached  the  jury, 
and  were  calculated  to  mislead  them,  to  the  prejudice  of  the  complain- 
ing party,  the  court  should  arrest  the  trial,  interrogate  and  test  the 
jurors,  with  reference  to  such  improper  communications,  and  should 
take  effective  steps  to  eradicate  the  vice. 

Swing  &  Ring,  for  appellee. — ^That  the  causal  relation  between  the 
injury  and  the  act  complained  of  as  negligent  was  abundantly  suffi- 
cient to  authorize  the  jury,  if  hot  to  require  them,  to  find  that  Capps 
and  Young  might  reasonably  have  anticipatcid  the  injury  to  plaintiff, 
or  some  like  injury,  from  their  conduct,  see  Trinity  Lumber  Co.  v. 
Denham,  85  Texas,  60;  El  Paso  &  N.  W.  Ry.  v.  McComas,  36 
Texas  Civ.  App.,  170;  Texas  &  Pac.  Ry.  v.  Bigham,  90  Texas,  223; 
Mnrphy  v.  Galveston,  H.  &  IS.  Ry.,  100  Texas,  490;  Pullman  Palace 
Car  Co.  V.  Laack,  143  HI.,  ^42,  s.  c.  14  Am.  Neg.  Cas.,  291,  303. 

That  as  matter  of  law  the  evidence  raised  no  issue  of  assumed  risk, 
see  Texas  &  New  Orleans  R.  R.  Co.  v.  Davidson,  decided  by  this  court 
January  30,  1908,  20  Texas  Ct.  Rep.,  643;  2  Labatt's  Master  &  Ser- 
vant, sec.  650b,  p.  1901,  and  cases  cited;  Galveston,  H.  &  S.  A.  Ry. 
V.  Stoy  (Texas  Civ.  App.),  99  S.  W.,  135;  Ry.  v.  Kelley,  98  Texas, 
123,  136 ;  and  hence  no  error  in  that  regard  could  avail  the  defendant. 
League  v.  Davis,  53  Texas,  10, 14;  Burns  v.  True,  5  Texas  Civ.  App.,  78. 

That  as  matter  of  law  much  more  as  a  warranted  finding  of  the  jury, 
Capps  and  Young  were  not  fellow  servants  with  plaintiff,  see  Sayles' 
Texas  Civ.  Stats.,  art.  4560h;  Long  v.  Chicago,  R.  I.  &  T.  Ry.,  94 
Texas,  63,  reaffirmed,  while  distinguished,  in  International  &  G.  N. 
Ry.  V.  Still  (Texas  Sup.),  101  S.  W.,  442,  445. 

That  the  evidence  did  not  raise  the  issue  of  assumed  risk,  and  hence 
no  error  on  that  issue  could  be  harmful  to  the  defendant,  see  Texas 
&  New  Orleans  Railroad  Co.  v.  Davidson,  ubi  supra;  2  Labatt'a  Mas- 
ter &  Servant,  sec.  650b,  p.  1901,  and  cases  cited ;  Galveston,  H.  &  S. 
A.  Ry.  v.  Stoy  (Texas  Civ.  App.),  99  S.  W.,  135;  Ry.  v.  Kelly,  98 
Texas,  123,  136;  League  v.  Davis,  53  Texas,  10,  14;  Burns  v.  True,  5 
Texas  Civ.  App.,  78. 

That  the  general  declaration  of  the  law  of  assumed  risk,  as  given  in 
the  seventh  paragraph  of  the  charge,  at  the  least  was  not  affirmative 
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error,  see  Texas  &  New  Orleans  Eailroad  Company  v.  Davidson,  ubi 
supra;  El  Paso  S.  \V.  Ry.  v.  Vizard,  39  Texas  Civ.  App.,  634;  Galves- 
ton, H.  &  S.  A.  Ry.  V.  Stoy  (Texas  Civ.  App.),  99  S.  W.,  135;  Mis- 
souri, K.  &  T.  Ry.  V.  Hannig,  91  Texas,  347,  approved  and  followed 
not  only  in  above  cases  but  in  San  Antonio  &  A.  P.  Ry.  v.  Englehorn, 
24  Texas  Civ.  App.,  324;  Texas  &  Pac.  Ry.  v.  McClane,  24  Texas  Civ. 
App.,  321;  San  Antonio  &  A.  P.  Ry.  v.  Waller,  27  Texas  Civ.  App., 
44 ;  St.  Louis  S.  W.  Ey.  v.  Mayfield,  25  Texas  Civ.  App.,  207 ;  Book- 
rum  V.  Galveston,  H.  &  S.  A.  Ry.  (Texas  Civ.  App.),  57  S.  W.,  920; 
and  hence,  as  the  only  amplification  allowable  (see  Peck  v.  Peck,  99 
Texas,  10),  was  actually  made  in  the  submission  of  the  issue  to  the 
jury,  the  charge  was  perfect.  Texas  &  N.  0.  Ry.  v.  Davidson,  ubi 
supra;  El  Paso  S.  W.  Ry.  v.  Vizard,  39  Texas  Civ.  App.,  634;  Gal- 
veston, n.  &  S.  A.  Ry.  V.  Stoy  (Texas  Civ.  App.),  99  S.  W.,  135.    ' 

That  the  legislative  enactment  in  question  was  constitutional  as 
against  the  objection  that  it  infringes  on  the  defense  of  contributory 
negligence,  without  a  caption  therefor,  see  Texas  &  N".  Or  Ry.  v. 
Single,  9  Texas  Civ.  App.,  322,  325,  approved  91  Texas,  287,  and 
Texas  &  Pac.  Ry.  v.  Bryant,  8  Texas  Civ.  App.,  134,  both  distinguish- 
ing the  defenses  of  assumed  risk  and  contributory  negligence;  and 
see  also  El  Paso  &  S.  W.  Ry.  v.  Foth,  45  Texas  Civ.  App.,  275,  holding 
the  act  constitutional  against  other  grounds  of  attack.  St.  Louis  & 
S.  F.  Ry.  V.  Mathis  (Texas  Sup.),  20  Texas  Ct.  Rep.,  481,  487,  and 
Texas  &  Pac.  Ry.  v.  Johnson  (Texas  Civ.  App.),  20  id.,  410. 

That  the  special  charge  was  properly  refused — (a)  Because  it  was 
not  only  incorrect  in  omitting  the  legislative  qualification  in  question, 
but  was  calculated  to  mislead  the  jury  into  imposing  upon  plaintiff 
an  aflBrmative  duty  of  care  to  discover  the  danger,  see  Missouri,  K.  & 
T.  Ry.  V.  Hannig,  91  Texas,  346-347;  Missouri  Pac.  Ry.  v.  Lehmberg, 
75  Texas,  62,  66-67;  Peck  v.  Peck,  99  Texas,  10,  and"^ Texas  &  N.  0. 
Ry.  V.  Davidson,  ubi  supra,  (b)  Because  a  charge  not  correct  in  the 
very  terms  in  which  asked,  may  rightly  be  denied,  see  11  Ency.  of 
PI.  &  Pr.,  237,  and  cases  cited;  San  Antonio  &  A.  P.  Ry.  v.  Long, 
19  Texas  Civ.  App.,  649,  error  refused;  Ry.  v.  Shieder,  88  Texas,  153. 
(c)  Because  the  substance  of  the  charge,  as  far  as  correct,  was  con- 
tained in  the  court's  charge,  see  McCown  v.  Schrimpf,  21  Texas,  27, 
28;  St.  Louis  S.  W.  Ry.  v.  Freedman,  18  Texas  Civ.  App.,  653,  error 
refused. 

That  the  court's  charge  was  strictly  correct,  making  proper  no  fur- 
ther charge,  see  Texas  &  Pac.  Ry.  Co.  v.  Bingham,  90  Texas,  223,  227; 
Trinity  Lumber  Co.  v.  Denham,  85  Texas,  60,  the  court  saying: 

''It  is  not  the  law  that  there  would  be  no  liability  if  the  very  occur- 
rence itself  complained  of  could  not  have  been  foreseen  by  the  use 
of  ordinary  care,  but  if  no  danger  could  be  supposed  to  exist  from  the 
defects  under  any  circumstances  after  the  exercise  of  such  care.  Cool, 
on  Torts,  2d  ed.,  92;  Sjogren  v.  Hall,  53  Mich.,  274;  Leame  v.  Bray, 
3  East.,  593,  53  Mich.,  212." 

That  the  verdict,  in  analogy  to  cases  less  serious,  was  not  only  not 
excessive,  but  might  have  been  much  larger,  see  Texas  &  N.  0.  R.  R. 
Co.  V.  Kelly,  98  Texas,  123,  verdict  approved  for  $30,000;  Gulf,  C. 
&  S.  F.  Ry.*  Co.  V.  Shelton,  30  Texas  Civ.  App.,  72,  affirmed  96  Texas, 
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301,  verdict  approved  for  $35*,000;  Waters-Pierce  Oil  Co.  v.  Snell 
(Texas  Civ.  App.),  20  Texas  Ct.  Eep.,  190,  194,  error  refused,  verdict 
for  $30,000  approved;  International  &  G.  N.  Ry.  v.  Vanlandingham, 
38  Texas  Civ.  App.,  206,  error  refused,  verdict  approved  for  $25,000. 

That  the  publications,  in  the  absence  of  fault  as  to  them  chargeable 
to  plaintiff,  were  not  of  such  a  nature  as  to  justify  the  Appellate 
Court,  in  the  absence  of  any  showing  of  injury,  to  convict  the  trial 
court  of  error  in  respect  to  them,  see  Cowles  v.  Merchants,  140  Mass., 
377;  Harrison  v.  Price,  22  Ind.,  165;  Clement  v.*  Spear,  56  Vt.,  401; 
Lee  V.  McLeod,  15  Nev.,  158;  Richardson  v.  Jones,  1  Nev.,  408,  hold- 
ing that  verdict  can  not  be  set  aside  for  misconduct  of  jurors,  "unless 
the  party  complaining  shows,  at  least  by  reasonable  presumption,  that 
he  has  been  injured  thereby;"  Moore  v.  State,  36  Texas  Crim.  Rep., 
88,  90,  the  court  saying: 

"Before  iiiis  court  can  feel  authorized  to  disturb  the  verdict  on  ac- 
count of  the  jury  receiving  such  evidence  (newspaper  accounts  in  the 
juryroom),  it  must  be  made  to  appear  that  it  operated  to  the  prejudice 
of  the  appellant.*' 

McMEANS,  Associate  Justice. — This  was  a  suit  by  James  Bar- 
wick  against  the  Texas  &  New  Orleans  Railroad  Company  for  damages 
for  personal  injuries  sustained  by  him  while  engaged  in  the  service 
of  the  railroad  company  in  the  capacity  of  car  repairer,  caused  by 
the  falling  upon  him  of  a  lot  of  car  doors  which  had  been  leaning 
against  a  shed  post  near  the  place  at  which  he  was  working  when  hurt. 
He  alleged,  in  substance,  that  his  injuries  resulted  from  the  negli- 
gence of  the  railroad  company  in  leaning  the  said  doors  against  the 
post  in  such  manner  as  that  their  bottoms  were  too  close  to  the  post, 
and  were  in  dangerous  juxtaposition  to  other  doors  leaning  against 
the  opposite  side  of  the  post  with  defective  and  loose  slats  therein; 
and  that  the  railroad  company's  negligence  consisted  further  in  the 
fact  that  its  servants  caused  or  permitted  said  doors,  so  placed,  to  be 
hit  or  struck  by  some  heavy  object,  whereby  the  doors  were  caused  to 
fall  upon  him. 

The  appellant  answered  by,  first,  general  denial;  second,  contribu- 
tory negligence  on  the  part  of  appellee  in  voluntarily  assuming  a 
position  which,  by  the  use  of  ordinary  care,  he  would  have  known 
involved  the  danger;  third,  assumed  risk,  in  that  the  injuries  resulted 
from  risks  and  dangers  that  were  ordinarily  incident  to  the  service, 
and  from  conditions  and  dangers  known  to  appellee,  or  which  he  would 
have  known  by  ordinary  care  in  the  performance  of  his  duties ;  -fourth, 
that  if  any  servants  of  defendant  were  negligent  in  causing  a  heavy 
object  to  be  placed  or  to  fall  against  the  doors,  thus  causing  them  to 
fall'  over  and  injure  plaintiff,  such  servants,  in  so  doing,  were,  in  law 
and  fact,  the  fellow  servants  of  the  plaintiff,  for  whose  conduct  in 
that  regard  the  defendant  was  not  liable;  and  fifth,  that  the  injury 
to  plaintiff  was  unforeseen  by  the  defendant,  and  was  remote  in  rela- 
tion to  the  alleged  negligent  acts,  and  that  there  was  no  actionable 
negligence  on  the  part  of  defendant;  and  insofar  as  defendant  was 
concerned  plaintiff's  injury  was  the  result  of  an  unavoidable  accident. 

By  supplemental  petition  the  plaintiff  denied  generally  the  allega- 
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tions  in  defendant's  answer,  and  specially  pleaded  that  if  plaintiff 
knew  or  was  chargeable  with  knowledge  of  the  defects  and  dangers 
complained  of  in  his  petition,  nevertheless  a  person  of  ordinary  care, 
in  his  situation,  would  have  continued  in  the  service  with  the  knowl- 
edge of  such  defects  and  dangers. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  for  $25,000,  from  which  this  appeal  is  prosecuted. 

The  evidence  warrants  the  following  findings  of  fact :  On  April  29, 
1906,  the  appellee  was,  and  had  been  for  five  years  in  the  employment 
of  appellant  in  the  capacity  of  car  repairer.  He  was,  on  the  day  in 
question,  engaged  at  work  on  one  of  its  repair  tracks  in  the  city  of 
Houston,  being  the  track  known  as  "rip  track,'*  or  "track  No.  2,"  and 
while  he  was  so  engaged,  sitting  on  a  tool  box  working  under  a  car, 
seven  freight  doors,  which  were  stacked  against  a  post  near  him,  fell 
upon  him,  inflicting  the  injuries  for  which  he  sued. 

Appellant  now  has,  and  for  many  years  has  maintained  in  the  city 
of  Houston  what  is  known  as  a  rip,  or  repair,  track,  used  for  the  pur- 
pose of  holding  defective  cars  during  the  time  they  are  undergoing 
repairs.  Alongside  of  this  track,  at  a  distance  of  seven  or  eight  feet 
and  extending  with  it  the  distance  of  about  250  feet,  is  a  shed  known 
as  the  carpenter's  shed.  This  shed  is  supported  on  the  side  next  to 
the  rip  track  by  several  upright  posts.  When  defective  doors  were 
taken  off  of  cars,  or  when  doors  were  taken  off  defective  cars  they 
were  customarily  placed  on  the  inside  of  the  shed  with  their  tops  lean- 
ing against  a  post,  and  when  a  supply  of  new  doors  was  brought  to 
the  rip  track  to  be  placed  on  repaired  cars  the  practice  was  to  place 
them  on  the  outside  of  the  shed  next  to  the  rip  track  so  that  their  tops 
would  also  lean  against  a  post.  At  the  time  of  appellee's  injury  there 
were  thus  situated  on  the  outside  of  the  shed  seven  new  doors,  and  on 
the  inside  of  the  shed  there  were  leaning  against  the  same  post  a 
stock  car  door,  and  against  this  door  there  was  leaning  another  door. 
The  cross  piece  at  the  top  of  the  stock  car  door  was  off,  and  the  slats, 
of  which  the  door  was  constructed,  were  not  fastened  to  each  other  at 
the  top  where  tlie  door  came  in  contact  with  the  post.  At  the  time 
appellee  was  hurt  he  was  at  one  end  of  the  car  upon  which  he  had 
been  at  work  all  that  day,  and  which  was  a  proper  place  for  him  to 
be,  and  was  engaged  on  a  bolt  at  the  bottom  of  the  car,  his  object 
being  to  take  the  oil  box  off  the  journal  and  put  a  wheel  on  the  truck. 
He  was  sitting  on  his  tool  box,  facing  the  car,  with  his  back  toward 
tlie  stack  of  new  doors,  when  they  fell  upon  him. 

Capps  and  Young  were  carpenters  in  the  employment  of  appellant 
and  engaged  at  work  for  it  on  the  day  in  question.  Capps  was  work- 
ing on  a  car  on  track  No.  5,  being  the  third  track  from  the  rip  track, 
and  Young  was  working  on  an  ice  box  under  the  carpenter  shed,  about 
twenty  feet  from  where  plaintiff  was  seated  when  hurt.  Capps  went 
to  where  Young  was  working  to  get  his  trestles  which  Young  had  bor- 
rowed from  him.  At  that  time  a  jigger  was  resting  on  the  trestles. 
This  jigger  was  made  of  oak  and  faced  with  iron.  It  consisted  of  tvo 
parallel  oak  slabs,  about  twelve  to  fifteen  feet  long  and  four  feet  apart, 
and  connected  with  cross  pieces.  Its  weight  was  about  450  pounds. 
It  was  designed  for  use  in  removing  car  trucks  from  the  track  or  in 
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replacing  tliem.  In  order  that  Capps  might  have  his  trestles,  he  and 
Young  undertook,  by  themselves,  to  remove  the  jigger;  so  the  two 
men  slid  ,it  off  the  trestles,  until  its  edge  rested  on  the  ground  and 
then  turned  it  loose  so  that  it  fell  over  away  from  the  trestles  and 
against  the  doors,  leaning  against  the  post  from  the  inside  of  the  shed, 
with  £uch  force  that  such  of  the  slats  of  the  stock  car  door  as  did  not 
rest  against  the  post  were  forced  by  the  post  and  against  the  new  doors 
leaning  against  the  post  from  the  outside,  thus  overbalancing  the  latter 
and  causing  them  to  fall  on  appellee.  Appellee  did  not  know  that 
Capps  and  Young  were  removing  the  jigger  from  the  trestles,  and 
the  first  intimation  he  had  that  they  had  thrown  it  over  against  the 
doors  was  when  one  of  them  called  out,  "Look  out,  Jim;"  and  it 
was  then  too  late  for  him  to  escape  the  falling  doors  or  avoid  the 
injniy. 

Young  had  talked  to  appellee  that  morning  and  knew  he  was  work- 
ing there.  In  removing  the  jigger  Capps  and  Young  stood  about  six 
or  eight  feet  apart  and  within  a  few  feet  of  where  appellee  was  at 
work,  and  there  was  nothing  to  obstruct  their  vision  and  prevent  their 
seeing  him  except  the  doors,  which  were  only  about  five  and  one-half 
feet  wide,  and  the  evidence  justifies  the  conclusion  that  both  saw  him. 
Employes  of  appellant  were  liable  to  be  working  or  passing  along  the 
track  in  front  of  the  post  at  any  time. 

Capps  and  Young  were  not  working  with  appellee  at  the  same  place, 
nor  were  they  employed  at  the  same  character  of  work,  nor  at  the  same 
piece  of  work,  and  were  not  his  fellow  servants  in  contemplation  of 
article  4560h,  Bevised  Statutes. 

Appellee  was  not  guilty  of  any  negligence  which  caused  his  injury 
or  contributed  to  bring  it  about,  nor  did  he  assume  the  risk  of  danger 
from  the  doors  falling  upon  him  caused  by  the  acts  of  Capps  and 
Young  above  detailed.  Capps  and  Young  could  reasonably  have  fore- 
seen that  the  falling  of  the  jigger  against  the  doors  under  the  circum- 
stances would  cause  the  doors  on  the  opposite  side  of  the  post  to  fall 
and  the  injury  to  plaintiflE,  or  some  like  injury,  to  result  therefrom. 

Appellee's  back  was  broken,  his  lower  limbs  paralyzed,  and  his  in- 
juries are  permanent.  He  suffered,  and  will  continue  to  suffer  great 
physical  and  mental  pain,  and  was  damaged  in  the  amount  found  by 
the  verdict  of  the  jury. 

Appellant's  first  four  assignments  of  eror,  in  different  forms,  claim 
that  the  appellee  is  precluded  of  recovery  as  a  matter  of  law,  first, 
because  those  responsible  for  the  act  of  alleged  negligence  would  not 
reasonably  have  foreseen  the  alleged  injury  as  likely  to  ensue;  second, 
because  appellee  must  be  held  to  have  assumed  the  risk  and  danger  of 
his  injury;  and,  third,  because  the  employes  charged  with  the  negli- 
gent act  toward  him  were  his  fellow  servants. 

Our  findings  of  fact  dispose  of  these  claims  adversely  to  appellant's 
contention.  The  evidence  clearly  warranted  the  finding  by  the  jury 
that  the  employes,  in  using  the  jigger  as  they  did,  might  reasonably 
have  anticipated  injury  to  plaintiff,  or  some  like  injury,  as  a  natural 
and  probable  consequence  of  their  act.  Trinity  Lumber  Co.  v.  Den- 
ham,  85  Texas,  60;  El  Paso  &  N.  W.  Ry.  v.  McComas,  36  Texas  Civ, 
App.,  170;  Texas  &  Pac.  By.  v.  Bigham,  90  Texas,  223, 
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The  evidence  was  furtlier  clearly  sufficient  to  warrant  the  jury  in 
finding  that  plaintiff  did  not  assume  the  risk  of  the  negligence  of 
such  other  employes,  and,  indeed,  did  not  even  raise  against  him  that 
issue.  Texas  &  N.  0.  Ry.  Co.  v.  Davidson,  20  Texas  Ct.  Rep.,  643; 
Galveston,  H.  &  S.  A.  Ry.  v.  Stoy,  99  S.  W.,  135;  Texas  &  N.  0.  Ry. 
v.  Kelly,  98  Texas,  136;  2  Labatt,  Master  and  Servant,  sec.  650. 

The  evidence  further  not  only  warranted  the  jury  in  finding  that 
said  employes  were  not  fellow  servants  of  appellee,  but  was  such  as  to 
compel  that  finding.  Sayles^  Texas  Civ.  Stats.,  art.  4560h;  Long  v. 
Chicago,  R.  I.  &  T.  Ry.,  94  Texas,  53;  International  &  G.  N.  Ry.  v. 
Still,  101  S.  W.,  445.    The  assignments  are  overruled. 

Assignments  numbered  from  five  to  eight,  both  inclusive,  relate  to 
the  issue  of  assumed  risk,  the  appellant  claiming,  first,  that  the  court 
erred  in  the  seventh  paragraph  of  its  general  charge  in  declaring  that 
the  employe  assumed,  in  addition  to  the  risks  ordinarily  incident  to 
the  service,  such  risks  as  he  knows  of,  or  '^must  necessarily  have  known 
in  the  ordinary  discharge  of  his  duties;''  second,  that  there  was  error 
in  the  eighteenth  paragraph  of  the  court's  general  instructions,  in  charg- 
ing the  qualification  prescribed  by  Act  of  the  Twenty-ninth  Legisla- 
ture, viz.,  that  plaintiff  would  not  be  deemed  to  have  assumed  the  risk 
from  knowledge  of  it  if  a  person  of  ordinary  care  in  his  situation  would 
nevertheless  have  continued  in  the  service;  and,  third,  that  there  waa 
error  in  refusing  defendant's  special  charge  No.  2  on  the  issue  of  as- 
sumed risk,  which  in  substance  was  that  the  plaintiff  assumed  the  risks 
and  dangers  of  such  injuries  as  were  ordinarily  incident  to  the  service, 
and  also  such  as  were  known  to  him  or  would  have  been  known  to  him 
by  the  exercise  of  ordinary  care  in  the  performance  of  his  duties,  and 
that  if  the  jury  should  find  that  plaintiff's  injuries  resulted  from  con- 
ditions which  were  ordinarily  incident  to  the  line  of  service  in  which 
he  was  employed,  or  of  those  which  he  knew  or  would  have  known 
by  the  exercise  of  ordinary  care  in  the  performance  of  his  duties,  to 
return  a  verdict  for  the  defendant. 

There  is  no  merit  in  the  points  relating  to  assumed  risks,  because 
the  evidence  raises  no  such  issue,  hence  no  error  in  that  line  could 
avail  defendant.  The  declaration  in  the  general  charge  that  the  risks 
assumed  were  such  as  were  incident  to  the  service  and  such  risks  as 
were  known  by  appellee  or  which  he  must  necessarily  have  known  of 
in  the  discharge  of  his  duties,  was  at  least  not  affirmative  error,  and 
the  issue  was  afterwards  amplified  in  its  submission  to  the  jury  wherein 
the  court  in  submitting  it  held  the  plaintiff  to  have  assumed  the  risks, 
(1)  as  were  ordinarily  incident  to  the  service,  (2)  such  as  he  knew 
of,  and  (3)  such  as  he,  by  the  exercise  of  ordinary  care  in  the  discharge 
of  his  own  duties,  would  have  known  of.  The  court  gave  these  instruc- 
tions as  to  assumption  of  knOwn  risks,  with  the  qualifications  pre- 
scribed by  the  Act  of  the  Legislature  in  question,  that  such  would  apply 
^'unless  a  person  of  ordinary  care  in  his  situation  would  nevertheless 
have  continued  in  the  service." 

The  special  charge  made  the  subject  of  the  eighth  assignment  of 
error,  duplicated  in  substance  the  general  charge— omitting,  however, 
the  legislative  qualifications  referred  to — ^unless  its  transposed  lan- 
guage was  different  insofar  as  it  imputed  to   plaintiff  knowledge  of 
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the  dangers  of  which  he  "would  have  known  by  the  exercise  of  ordinary 
care  in  the  performance  of  his  duties  as  an  employe/'  The  substance 
of  the  special  charge  as  far  as  correct  was  contained  in  the  general 
charge  of  the  court  and  it  was  properly  refused  for  that  reason,  and 
for  the  further  reason  that  it  omitted  the  legislative  qualification  in 
question  and  was  calculated  to  mislead  the  jury  into  imposing  upon 
plaintiff  an  aflBrmative  duty  of  care  to  discover  the  danger.  Missouri, 
K.  &  T.  Ry.  V.  Hanig,  91  Texas,  347;  Missouri  Pac.  Ry.  v.  Lehm- 
berg,  75  Texas,  66 ;  Peck  v.  Peck,  99  Texas,  10 ;  Texas  &  N.  0.  Ry.  v. 
Davidson,  supra. 

There  is  no  merit  in  the  contention  that  the  Act  of  the  Twenty-ninth 
Legislature  before  referred  to  encroaches  on  the  law  of  contributory 
negligence  without  that  subject  being  expressed  in  the  caption.  The 
defense  of  assumed  risk  and  contributory  negligence  are  distinct  and 
independent  of  each  other.  Texas  &  Pac.  Ry.  v.  Bryant,  8  Texas  Civ. 
App.,  134.  Besides,  the  Act  by  its  terms,  in  the  only  phase  of  it  that 
could  impinge  on  contributory  negligence,  preserves  the  defense  of  as- 
sumed risk  unless  a  person  of  ordinary  care  would  nevertheless  have 
continued  in  the  service.  The  Act,  while  leaving  contributory  negli- 
gence perfectly  intact,  practically  abolished  the  defense  of  assumed 
risk  by  making  the  question  one  of  contributory  negligence  in  every 
ease.     St.  Louis  &  S.  F.  Ry.  v.  Mathis,  20  Texas  Ct.  Rep.,  481,  487. 

The  point  is  also  made  that  the  Act  does  not  apply  "to  such  tempo- 
rary or  transitory  conditions  and  dangers  as  might  suddenly  arise 
from  the  stacking  of  doors  or  other  supplies  and  material,  or  from  an 
unforeseen  act  of  a  servant  in  connection  with  his  work.''  It  is  a  suffi- 
cient answer  to  this  contention  to  say  that  if  the  stacking  of  the  doors 
was  a  temporary  or  transitory  condition  and  danger,  and  not  within 
the  Act,  it  is  immaterial,  since  that  ground  of  negligence  was  not  sub- 
mitted, and  as  to  the  negligent  conduct  of  the  servants  in  throwing 
over  the  jigger,  such  negligence  was  imputable  to  the  appellant,  and 
it  is  therefore  unimportant  whether  appellant  could  have  foreseen  their 
negligent  act  or  not.  It  appears  that  the  intent  of  the  Act,  as  shown 
by  both  its  caption  and  its  language,  was  to  destroy  the  defense  of 
assumed  risk,  except  as  expressly  preserved  by  the  Act,  which  was  to 
reduce  the  inquiry  to  one  of  contributory  negligence.  The  assignments 
are  overruled. 

By  its  ninth  assignment  appellant  complains  that  the  court,  in  sub- 
mitting the  issue  of  unavoidable  accident,  erred  in  not  requiring  the 
negligent  employes  to  be  able  to  foresee,  by  the  use  of  ordinary  care, 
the  very  occurrence  itself  of  plaintiff's  injury;  and  by  its  tenth  assign- 
ment complains  that  the  court  erred  in  refusing  its  sixth  special  charge 
instructing  the  jury  that  unless  the  injury  to  plaintiff  could  have  been 
so  foreseen  then  such  injury  was  an  unavoidable  accident  for  which 
plaintiff  could  not  recover.  The  court  instructed  the  jury  that  unless 
the  employes  "in  moving  or  placing  the  jigger  might  reasonably  have 
foreseen  in  the  exercise  of  ordinary  care,  injury  to  plaintiff,  or  some 
like  injury,  as  a  natural  and  probable  consequence  of  their  act,  then 
the  injury  was  an  unavoidable  accident,"  but  that  it  was  not  neces- 
sary, under  this  direction,  that  the  employes  "should  have  been  able 
to  foresee,  by  the  use  of  ordinary  care,  the  very  occurrence  itself  of 
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plaintiff's  injnry.*'  As  we  understand  the  law  to  be,  the  eonrf  s  chai^ 
was  correct.  Texas  &  Pac.  Ry.  v.  Bigham,  90  Texas,  227;  Trinity 
Lumber  Co.  v.  Denham,  85  Texas,  60.    The  assignments  are  overruled. 

After  the  jury  had  been  impaneled  the  court  permitted  its  members 
to  separate  at  night  and  during  the  noon  recess,  with  the  admonition 
to  not  discuss  the  facts  of  the  case  among  themselves  nor  to  permit 
any  person  to  discuss  the  facts  with  them.  During  the  progress  of 
the  trial  the  Houston  Post  and  Houston  Chronicle,  two  daily  news- 
papers published  in  the  city  of  Houston,  as  an  item  of  news  printed 
certain  articles  relating  to  the  fact  that  the  case  was  on  trial,  its  na- 
ture, the  fact  that  the  plaintiff  was  paralyzed,  and  the  article  in  the 
Post  stated  that  the  suit  was  ^^similar  in  many  respects  to  the  famous 
Barney  Kelly  case,  in  which  a  $30,000  verdict  was  secured,*'  etc.  The 
Chronicle  article  contained  the  statement  that  'T«awyers  say  that  the 
case  bears  some  resemblance  to  the  celebrated  Murphy  case,  which 
was  taken  up  to  the  Supreme  Court  twice  and  there  affirmed  for  the 
full  amount  of  the  $30,000  verdict  rendered  in  the  lower  courts."  When 
court  convened  on  the  morning  that  these  publications  appeared,  counsel 
for  appellant  presented  to  the  court  a  motion,  setting  forth  the  articles 
in  question,  and  praying  that  the  jury  be  polled  with  a  view  of  de- 
termining whether  any  of  its  members  had  read  the  articles,  and  if 
so,  that  such  jurymen  be  discharged  and  a  mistrial  be  entered,  which 
motion  being  overruled,  appellant  duly  excepted,  and  this  action  of  the 
court  is  made  the  basis  of  the  eleventh  assignment  of  error.  The  pub- 
lications were  without  the  knowledge,  consent  or  authority  of  plaintiff 
or  his  attorneys,  and  the  first  that  he  or  they  knew  of  them  was  when 
they  were  seen  in  the  papers.  The  articles  were  neither  inflammatory 
or  sympathetic,  but  merely  purported  to  be  of  news.  They  touched 
upon  no  fact  relating  to  liability,  but  only  as  to  the  nature  of  the 
injury.  They  stated  no  fact  that  was  not  open  to  the  vision  of  the 
jury,  or  was  not  either  before  the  jury  by  the  pleadings  and  evidence 
or  necessarily  inferable  to  them  therefrom,  except  the  statement  as  to 
similarity  to  other  cases  in  which  a  verdict  for  $30,000  had  been  ren- 
dered and  sustained,  and  on  motion  for  new  trial  it  was  shown  that 
three  of  the  jurymen  had  read  one  or  the  other  of  said  articles,  one 
had  read  the  headlines  in  one  paper  while  another  had  heard  one  of 
the  articles  read.  It  may  be  the  court,  on  allowing  the  jury  to  sep- 
arate, should  have  added  to  his  admonition  a  warning  against  reading 
newspaper  articles  relating  to  the  case,  but  in  view  of  all  the  facts  of 
this  case  in  relation  to  liability  of  appellant,  the  extent  of  appellee's 
injury,  the  fact  that  the  verdict  in  this  ease  was  less  by  $5,000  than  in 
the  cases  referred  to  by  the  articles,  we  can  not  say  that  the  jury  were 
influenced  by  the  articles  in  reaching  a  conclusion  as  to  the  liability 
of  appellant  or  as  to  the  amount  awarded  appellee  by  their  verdict. 
Cowles  V.  Merchant,  140  Mass.,  377;  Lee  v.  McLeod,  15  Nev.,  158; 
Richardson  v.  Jones,  1  Nev.,  408;  Moore  v.  State,  36  Texas  Crim. 
Rep.,  90.  In  the  case  last  cited  it  is  said:  "Before  this  court  can 
feel  authorized  to  disturb  the  verdict  on  account  of  the  jury  receiving 
such  evidence  (newspaper  accounts  in  the  juryroom)  it  must  be  made 
to  appear  that  it  operated  to  the  prejudice  of  the  appellant.*'  The 
assignment  is  overruled. 
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There  is  no  merit  in  the  twelfth  assignment  which  complains  of  the 
refusal  of  the  court  to  grant  a  new  trial  because  of  the  appearance  of 
the  newspaper  articles.  The  fact  that  the  court  permitted  appellee  to 
present^  in  opposition  to  this  ground  of  the  motion,  the.  affidavits  of 
certain  of  the  jurymen  showing  that  the  jury  had  not  been  in  that 
way  influenced,  and  that  the  articles  had  not  been  discussed  or  referred 
to  in  the  juryroom,  was  not  such  an  irregularity  or  improper  proceed- 
ing as  to  require  a  reversal  of  the  case. 

By  its  thirteenth  assignment  appellant  complains  of  the  action  of 
the  court  in  overruling  its  amended  motion  for  new  trial  based  on 
the  nineteenth  ground  thereof  to  the  effect  that  the  verdict  was  grossly 
excessive,  and  the  result  of  prejudice,  passion  or  other  improper  mo- 
tives on  the  part  of  the  juiy,  it  having  been  influenced  by  the  improper 
charge  of  the  court  on  the  measure  of  damages  and  by  the  newspaper 
articles  above  referred  to.  No  assignment  based  on  the  court^s  charge 
on  the  measure  of  damages  has  been  presented  by  appellant,  and  we 
have  already  discussed  and  disposed  of  the  bearing  oi  the  newspaper 
articles  upon  the  size  of  the  verdict. 

The  verdict  is  large,  it  is  true,  but  we  can  not  say,  from  the  evi- 
dence, that  it  was  excessive.  Appellee's  back  was  broken  at  the  junc- 
tion of  the  dorsal  and  lumbar  vertebrae,  the  spinal  cord  was  either 
severed  or  so  destroyed  by  pressure  as  to  cause  instant  loss  of  sensation 
and  control  of  his  functions,  his  lower  limbs  are  completely  and  per- 
manently paralyzed,  he  can  not  control  his  bladder  or  bowels,  his  suf- 
ferings have  been  great  and  will  continue,  he  will  be  in  constant  need 
of  the  services  of  an  attendant,  and  his  capacity  to  labor  and  earn 
money  has  been  destroyed.  Texas  &  N.  0.  By.  v.  Kelly,  98  Texas, 
123;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Sheltori,  96  Texas,  301;  Waters-Pierce 
Oil  Co.  v.  Snell,  20  Texas  Ct.  Bep.,  194;  International  &  G.  N.  By. 
V.  Vanlandingham,  38  Texas  Civ.  App.,  206. 

There  having  been  no  error  committed  in  the  trial,  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


James  H.  Ebay  v.  Mutual  Beserve  Life  Insurance  Compant. 

Decided  May  4,  1008. 

1. — ^Appeal — ^Absence  of  Findings  by  the  Conrt — ^Praoitoe. 

When  a  case  is  tried  without  a  jury  and  the  trial  judge  does  not  file  con- 
clusions of  law  and  fact  the  appellate  court  will  assume,  in  support  of  the 
judgment,  that  every  material  fact  necessary  to  sustain  the  judgment  under  the 
pleadings  and  evidence  was  found  by  the  trial  judge. 

2. — ^Life  Inniranee — ^Failure  to  Pay  Due*— Forfeiture. 

Where,  by  the  terms  of  a  contract  of  life  insurance,  the  insured  was  re- 
quired to  pay  premiums  bi-monthly  as  a  condition  of  the  continued  existence  of 
the  policy,  and  the  giving  of  notice  of  the  due  dates  of  such  premiums  was  ex- 
pressly waived,  a  failure  to  pay  such  premiums  within  the  time  stipulated  will 
work  a  forfeiture  of  the  policy,  and  the  failure  on  the  part  of  the  company  to 
give  such  notice  will  be  no  excuse  9ven  though  it  had  been  the  Qustom  of  the 
companjr  to  do  9Qt 
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Where  a  contract  of  life  insurance  stipulated  for  the  payment  of  special 
assessments  upon  the  policy  as  well  as  regular  periodical  assessments,  a  belief 
on  the  part  of  a  policy  holder  that  certain  special  assessments  which  he  had 
paid  were  unauthorized,  will  not  justify  a  refusal  to  pay  the  regular  assessments. 
Contract  of  insurance  considered,  and  held  to  authorize  special  as  well  as  regu- 
lar assessments. 

4. — Same. 

In  a  suit  upon  a  policy  of  life  insurance,  evidence  considered,  and  held  to 
show  an  intention  on  the  part  of  the  insured  to  let  the  policy  lapse. 

Appeal  from  the  District  Court  of  Fayette  County,  Tried  below 
before  Hon.  L.  W.  Moore. 

John  T.  Duncan  and  L,  C.  McBride,  for  appellant. — ^An  insurance 
company  claiming  a  forfeiture  of  a  policy  for  nonpayment  of  an  assess- 
ment has  the  burden  of  showing  a  necessity  for  and  the  validity  of  the 
assessment,  and  it  must  show  the  existence  of  the  precise  conditions 
which,  by  the  terms  of  the  contract,  caused  the  assessment  to  become 
due.  Miles  v.  Mutual  Reserve,  etc.  (Wis.),  84  N.  W.,  161;  Stewart 
V.  Grand  Lodge,  46  S.  W.,  579 ;  Hartford  Insurance  Company  v.  Hyde 
(Tenn.),  48  S.  W.,  968;  Mutual  Reserve  v.  Hamlin,  139  TJ.  S.,  298. 

A  beneficiary  suing  upon  a  life  insurance  policy  payable  to  him 
upon  death  of  the  insured,  makes  out  a  prima  facie  case  by  proof  of 
the  execution  and  issuance  of  the  policy  and  the  death  of  the  insured, 
and  it  is  not  incumbent  upon  him  to  prove  compliance  with  the  condi- 
tions subsequent,  noncompliance  with  which  will  work  a  forfeiture  of 
the  policy.  East  Texas  Fire  Insurance  Company  v.  Dyches,  56  Texas, 
569-70;  Merchants  Insurance  Company  v.  Arnold,  32  S.  W.,  579; 
Burlington  v.  Rivers,  9  Texas  Civ.  App.,  177;  Phoenix  v.  Coflfman, 
10  Texas  Civ.  App.,  631;  Allemania  v.  Fred,  11  Texas  Civ.  App.,  311; 
2d  Cooley  Briefs,  1505. 

West,  Chapman  &  West  and  Theodore  Mack,  for  appellee. — The  un- 
disputed facts  showing  that  James  H.  Kray,  the  creditor  of  Blum,  the 
insured,  upon  whom  devolved  the  obligation  of  paying  the  premiums, 
calls,  and  assessments  on  the  policy  in  suit,  voluntarily  abandoned  the 
contract  of  insurance,  the  judgment  of  the  trial  court  is  in  any  event 
correct,  and  should  not  be  disturbed  on  appeal.  Mutual  Life  Ins.  Co. 
V.  Allen,  178  U.  S.,  351,  44  L.  ed.,  1098;  Mutual  Life  Ins.  Co.  v. 
Phinney,  178  U.  S.,  327,  44  L.  ed.,  1088;  Mutual  Life  Ins.  Co.  v. 
Sears,  178  U.  S.,  345,  44  L.  ed.,  1096;  Mutual  Life  Ins.  Co.  v.  Hill, 
178  U.  S.,  347,  44  L.  ed.,  1097. 

REESE,  Associate  Justice.— In  this  case  James  H.  Kray  sues 
the  Mutual  Reserve  Life  Insurance  Company  to  recover  $3000,  the 
amount  of  an  insurance  policy  upon  the  life  of  Leon  Blum,  who  died 
April  28,  1906.  The  policy  was  in  favor  of  Kray  as  creditor  of  Blum, 
his  debt  being  in  excess  of  the  amount  of  the  policy.  Defendant,  in 
addition  to  general  denial,  pleaded  forfeiture  and  abandonment  of  the 
policy.  The  cause  was  tried  without  a  jury,  and  judgment  was  for 
defendant,  from  which  plaintiif  appeals. 
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No  conclusions  of  law  and  fact  were  filed.  In  support  of  the  judg- 
ment we  must  assume  that  every  material  fact  necessary  to  sustain 
the  judgment,  under  the  pleadings,  was  found  by  the  court  in  favor 
of  appellee,  if  there  is  sufficient  evidence  to  authorize  such  finding. 

The  following  we  find  to  be  the  facts:  The  policy  in  question  was 
issued  by  the  appellee  June  22,  1896,  and  provided  for  the  payment  to 
appellant  of  $3000  upon  the  death  of  Leon  Blum.  Appellant  was  a 
creditor  of  Blum  in  an  amount  in  excess  of  the  amount  of  the  policy. 
Blum  died  April  28,  1906,  and  upon  demand  of  payment  of  the  policy 
by  appellant,  payment  was  refused  on  the  ground  that  the  policy  had 
lapsed  for  nonpayment  of  assessment  call  No.  137,  due  December  1, 
1904.     The  policy  contained  the  following  provisions: 

"In  consideration  of  the  application  for  this  policy  of  insurance, 
which  is  hereby  made  a  part  of  this  contract,  and  of  a  first  payment 
of  twenty-four  dollars,  to  be  actually  made  in  cash  on  or  before  the 
delivery  thereof,  and  the  further  pajrment  of  nine  dollars,  payable  to 
the  Association  within  sixty  (60)  days  from  the  date  of  this  policy, 
for  the  General  Expense  Fund  of  the  Association  the  Mutual  Reserve 
Fund  Life  Association  does  hereby  receive  Leon  Blum,  of  Galveston, 
county  of  Galveston,  State  of  Texas,  as  a  member  of  said  Association ; 
and  upon  the  condition  of  the  payment  of  twenty-one  dollars  and 
eighty-four  cents,  on  account  of  Mortuary  Premiums  or  Dues,  within 
thirty  days  from  the  first  weekday  of  the  months  of  October,  Decem- 
ber, February,  April,  June  and  August  next  ensuing,  and  of  the  pay- 
ment as  hereinafter  provided,  within  thirty  days  from  the  first  week- 
day of  said  months,  in  every  year  during  the  continuance  of  this  policy, 
of  the  subsequent  Mortuary  Premiums  and  Dues  there  shall  be  payable 
to  James  H.  Kray  (Creditor),  as  his  interest  may  appear,  of  La 
Grange,  County  of  Fayette,  State  of  Texas,  if  living  at  the  time  of  the 
death  of  said  member,  otherwise  to  the  executors  or  administrators  of 
said  beneficiarv,  the  sum  of  three  thousand  dollars.'* 

Endorsed  upon  and  as  a  part  of  said  policy  were  certain  "Benefits 
and  Provisions,"  the  material  ones  of  which  are  as  follows: 

'benefits  and  Provisions  of  Policy. 

"Clause  1.  The  foundation  principle  of  the  system  presented  by 
the  Mutual  Reserve  Fund  Life  Association  is  to  collect  from  the  mem- 
bers the  sum  required  for  the  payment  of  its  current  death  claims  and 
legitimate  expenses;  the  same  equitably  apportioned  among  the  mem- 
bers according^ to  the  age  of  the  member,  and  the  amount  of  insurance 
held  by  each. 

"The  Reserve  or  Emergency  Fund  is  admitted  to  be  an  excess  over 
the  current  cost,  and,  therefore,  it  is  held,  first,  for  the  payment  of 
excessive  death  claims,  its  object  being  to  prevent  excessive  payments 
from  the  members  in  any  year;  second,  if  not  so  required,  to  be  re- 
turned to  the  members  by  credit  on  their  future  premiums,  or  in  cash, 
at  stated  periods,  as  their  contracts  provide.** 

"Clause  V.  Within  thirty  days  from  the  first  weekday  of  the  months 
of  February,  April,  June,  August,  October  and  December  of  each 
year,  after  the  first  payment  on  account  of  Mortuary  Premiums  here- 
under shall  become  due  there  shall  be  due  to  the  Association  for  the 
payment  of  Death  Claims  such  an  amount  as  its  Executive  Committee 
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may  assess  (inclnding  the  amount  required  for  Beserve  or  Emergency 
Fund)^  which  amount,  together  with  the  Dues  for  expenses  at  the 
rate  established  by  the  Board  of  Directors,  shall  be  apportioned  among 
the  members  in  ratio  as  per  table  endorsed  hereon;  and  shall  at  least 
as  often  as  once  in  ten  years  be  reapportioned  in  accordance  with  the 
rate  for  attained  age.  Bates  for  ages  not  included  in  said  table  shall 
be  based  upon  the  American  Experience  Table  of  Mortality.  There 
sliall  be  deducted  from  the  payments  made  on  account  of  Mortaarj 
Premiums  and  Dues,  at  the  respective  succeeding  bi-monthly  dat^ 
above  mentioned,  such  payments  as  are  then  respectively  due.  Upon 
the  maturity  of  this  contract  there  shall  be  deducted  from  the  sum 
payable  hereunder  any  indebtedness  of  the  member  or  beneficiar?  to 
the  Association,  including  the  balance,  if  any,  of  mortuary  premiums 
and  dues  for  the  then  policy  year." 

''Clause  VII.  After  providing  for  the  Death  Fund,  the  remainder 
of  the  net  receipts  from  Mortuary  Premiums  paid  under  this  policy, 
not  exceeding  twenty-five  percent,  shall  be  added  to  the  Beserve  of 
Emergency  Fund,  for  the  exclusive  benefit  of  the  members;  and  the 
net  interest  on  the  same,  as  it  accrues,  shall  be  placed  to  the  credit 
of  the  Death  Fund,  to  be  used  in  providing  for  current  death  claims. 
The  Beserve  or  Emergency  Fund  above  $100,000  may  be  applied  to 
the  payment  of  claims  in  excess  of  the  American  Experience  Table  of 
Mortality,  or  to  making  up  any  deficiency  that  may  exist  in  the  Death 
Fund.  The  total  assets  of  the  Association,  including  its  Beserve  or 
Emergency  Fund  and  accretions  thereon,  and  also  the  amount  held 
or  deposited  in  the  Death  Fund  account,  and  the  proceeds  from  the 
next  Mortuary  Call,  are  hereby  made  liable  for  the  payment  of  all 
benefits  payable  under  this  policy,  and  the  insurance  hereunder  is 
conditional  thereupon." 

"Clause  VI.  All  notices  addressed  to  a  member,  or  other  person 
designated  by  said  member,  at  the  last  postoffice  address  appearing 
upon  the  books  of  the  Association,  shall  be  deemed  a  sufficient  notice, 
and  affidavit  of  addressing  and  mailing  the  same  according  to  the 
usual  course  of  business  of  said  Association,  shall  be  held  to  be  con- 
clusive proof  of  due  notice  to  every  person  acquiring  any  interest  here- 
under. And  in  the  event  of  the  nonreceipt  of  a  notice,  it  shall  be 
nevertheless  a  condition  precedent  to  the  continuance  of  this  policy, 
that  a  sum  equal  at  least  to  the  amount  of  the  last  preceding  payment 
on  account  of  Mortuary  Premiums  and  Dues  shall  be  paid  said  Associa- 
tion at  tlie  next  ensuing  date  specified  on  the  first  page  hereof,  and 
any  deficiency  in  said  amount  shall  be  paid  upon  the  demand  of  the 
Association.  Notice  that  a  Mortuary  Premium  and  Dues  are  payable 
to  said  Association  at  the  dates  written  on  the  first  page  of  this  policy 
in  every  year,  is  hereby  given  and  accepted  for  all  purposes,  and  any 
further  or  other  notice  is  expressly  waived.'* 

"Clause  XV.  If  this  policy  of  insurance  shall  have  been  in  con- 
tinuous force  for  three  years  from  its  date,  it  shall  thereafter  be  incon- 
testible  except  for  fraud,  nonpayment  of  stipulated  payments  at  the 
times  and  in  the  manner  herein  provided,  or  for  misstatement  of  the 
age  of  the  member  in  the  application  therefor,  subject  to  the  provisions 
hereunder." 


190S,]  Kray  v.  Mutual  Reserve  Life  Ins,  Co.  559 

Endorsed  upon  the  policy  and  expressly  made  a  part  of  it  was  a 
table  of  rates  regulated  according  to  age,  showing  the  rate  for  a  person 
pixty  years  of  age  on  a  $3000  policy  to  be  $21.84,  bi-monthly,  with 
the  statement,  "Should  the  mortality  of  the  Association  in  any  year 
require  an  amount  in  excess  of  the  sum  provided  for  by  these  rates, 
together  with  the  amount  in  the  Death  Fund  and  interest  derived 
from  the  reserve  or  emergency  fund,  such  excess  shall  be  paid  from 
the  reserve  or  emergency  fund/^ 

The  application  signed  by  Blum  and  appellant  contained  the  fol- 
lowing: "It  i&  hereby  agreed  that  .  .  .  the  constitution  or  by- 
laws of  the  Association  with  the  amendments  thereto  as  modified  by 
the  Board  of  Directors  in  adopting  other  plans  and  systems  as  author- 
ized by  said  constitution  or  by-laws,  together  with  this  application, 
are  hereby  made  a  part  of  any  policy  that  may  be  issued  hereon/'  The 
constitution  or  by-laws  contained  the  following  provisions  expressly 
made  a  part  of  the  policy: 

"On  the  first  weekday  of  the  months  of  February,  April,  June,  Au- 
gust, .October  and  December  of  each  year,  and  at  such  other  or  addi- 
tional dates  as  the  Board  of  Directors  may,  from  time  to  time,  deter- 
mine, an  assessment  or  call  shall  be  made  by  the  Board  of  Directors 
upon  that  part  of  the  membership  holding  certificates  or  policies  under 
which  the  cost  of  the  insurance  is  provided  for  the  assessment,  in  force 
at  the  date  of  the  last  death  of  the  audited  death  claims  prior  thereto, 
for  such  a  sum  as  the  Executive  Committee  may  deem  sufficient  to 
meet  their  proportionate  share  of  the  existing  policy  claims,  the  same 
to  be  apportioned  among  the  members  of  the  several  classes  holding 
certificates  or  policies  under  which  the  cost  of  the  insurance  is  pro- 
vided for  by  assessment,  either  at  age  of  entry,  or  attained  age,  or  both, 
as  the  Board  of  Directors  may  determine,  the  said  apportionment  to 
be  made  upon  the  same  basis  among  the  members  of  any  one  class. 

"A  failure  to  pay  the  assessment  or  call  within  thirty  days  from  the 
first  weekday  of  February,  April,  June,  August,  October  and  Decem- 
ber, or  within  thirty  days  from  the  day  of  the  date  of  such  other  or 
additional  periods  as  may  be  named  by  the  Directors,  or  to  pay  a 
premium  within  the  time  named  in  the  policy,  shall  forfeit  member- 
ship in  the  company,  with  all  rights  thereunder,  and  the  certificate  or 
policy  of  insurance  shall  be  null  and  Void.'* 

Appellant  paid,  through  Robert  I.  Cohen,  at  Galveston,  to  whom 
notices  were  to  be  sent,  the  regular  bi-monthly  assessments,  due  on  the 
first  weekdays  of  February,  April,  June,  August,  October  and  Decem- 
ber, and  required  to  be  paid  within  thirty  days  thereafter,  of  $21.8-t 
each,  up  to  and  including  the  one  due  October  1,  1904.  There  were 
also  demanded  of  him,  which  he  paid,  the  following  special  assessments 
(or  mortuarv  calls),  July,  1901,  $21.84;  September,  1901,  $21.84; 
November,  1901,  $21.84;  November,  1903,  $47.25;  September,  1904, 
$55.98,  making  the  total  assessments  paid,  $1237.91.  These  special 
assessments  were  paid  upon  notices  containing  the  statement  that  unless 
paid  the  policy  would  be  forfeited.  In  November,  1904,  a  notice  was 
received  on  printed  form,  dated  November  1,  1904,  to  the  effect  that 
a  "mortuary  calP  for  $55.98  was  made  upon  the  policy  "pursuant  to 
the  order  of  the  Board  of  Directors  and  Executive  Committee  and  in 
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accordance  with  your  contract  with  the  company,"  which  appellant  was 
required  to  pay  within  thirty  days  upon  penalty  of  forfeiture  of  the 
policy.  The  other  special  assessments,  in  addition  to  the  regular  bi- 
monthly assessments  provided,  for  in  the  face  of  the  policy,  were  paid 
upon  similar  notices.  Appellant  did  not  pay  this  last  special  assess- 
ment in  November  and  did  not  pay  any  further  assessments  regular 
or  special. 

The  policy  was  forfeited  for  failure  to  pay  a  regular  bi-monthly 
assessment  for  $81.84  due  December  1,  1904,  and  required  to  be  paid 
within  thirty  days  thereafter,  being  assessment  No.  317. 

The  life  of  the  policy  was  conditioned  upon  the  continued  payments 
of  the  assessments  provided,  and  it  was  conditioned  that  failure  to 
pay  should,  ipso  facto,  forfeit  the  policy,  and  all  amounts  paid  thereon. 
It  was  shown  that  no  notice  was  received  of  the  call  for  the  bi-monthly 
assessment  No.  317,  called  December,  1904,  nor  was  it  shown  by  ap- 
pellees that  any  such  notice  was  ever  sent.  There  is  no  express  pro- 
vision in  the  policy  requiring  notices  of  bi-monthly  assessments  to  be 
sent,  but  it  seems  from  its  general  provisions  that  such  notices  were 
contemplated  and  such  had  been  the  course,  as  to  all  assessments  pre- 
vious to  that  of  December,  1904,  upon  which  the  forfeiture  rests. 

When  the  call  for  the  special  assessment  of  $55.98,  November,  1904, 
was  received  by  Cohen,  he  advised  appellant  not  to  pay  it  or  any  other 
special  assessments,  and  appellant  directed  Cohen  not  to  pay  this  No- 
vember assessment. 

It  is  contended  by  appellant,  and  the  question  is  presented  by  the 
first  two  assignments  of  error,  that  the  uncontradicted  evidence  estab- 
lished his  right  to  recover  the  amount  of  the  policy,  and  that  the  policy 
had  not  lapsed  or  been  voluntarily  abandoned.  Twenty-one  proposi- 
tions are  submitted  under  these  assignments.  We  will  not  undertake 
to  discuss  or  pass  upon  these  propositions  separately.  It  is  unneces- 
sary to  the  proper  decision  of  this  appeal  to  do  so.  Three  general 
propositions  may  be  stated  as  embracing  appellant's  contentions: 

First.  The  forfeiture  of  the  policy  for  failure  to  pay  the  regular  bi- 
monthly assessment  No.  317  of  December,  1904,  was  unauthorized 
because  no  notice  had  been  received  or  sent  of  such  call. 

Second.  Appellant  was  not  required  to  pay  this  assessment  because 
of  the  notice  in  the  call  for  special  assessment  of  $55.98  of  November, 
1904,  that  if  that  assessment  was  not  paid  the  policy  would  be  for- 
feited, such  forfeiture  not  being  authorized,  appellee  having  no  right 
under  the  contract  to  make  this  assessment. 

Third.  Because  the  amounts  paid  on  the  special  assessments  paid 
by  him,  aggregating  $168.75,  with  interest  thfereon,  was  more  than 
sufficient  to  pay  all  regular  bi-monthly  assessments  properly  chargeable 
to  him,  and  not  paid,  and  due  and  unpaid  up  to  the  date  of  Mr.  Blum's 
death,  and  that  he  was  entitled  to  have  had  the  amounts  so  wrongfully 
extorted  from  him,  under  threat  of  a  forfeiture  of  the  policy,  applied 
to  such  regular  bi-monthly  assessments,  which  would  nave  kept  the 
policy  alive  up  to  Blum's  death. 

As  to  the  want  of  notice  of  assessment  No.  317:  Conceding  that  no 
notice  was  either  received  or  sent,  appellant  has  overlooked  certain 
provisions  of  the  policy  with  regard  to  notice,  which  to  us  appear  to  be 


1908.]  Kray  v.  Mutual  Reserve  Life  Ins.  Co.  561 

decisive.  Clause  6  of  the  policy  contains  the  following:  "And  in 
the  event  of  nonreceipt  of  a  notice,  it  shall  nevertheless  be  a  condition 
precedent  to  the  continuance  of  this  policy  that  a  sum  equal  at  least 
to  the  amount  of  the  last  preceding  payment  on  account  of  Mortuary 
Premiums  and  Dues  shall  be  paid  said  Association  at  the  next  ensu- 
ing date  specified  on  the  first  page  hereof,  and  any  deficiency  in  said 
amount  shall  be  paid  upon  demand  of  the  Association.  Notice  that 
a  Mortuary  Premium  and  Dues  are  payable  to  said  Association  at  the 
dates  written  on  the  first  page  of  this  policy  in  every  year,  is  hereby 
given  and  accepted  for  all  purposes,  and  any  further  or  other  notice 
is  expressly  waived/'  By  the  terms  of  the  contract  appellant  was  re- 
quired, without  notice,  to  pay  within  thirty  days  from  the  first  week- 
day in  December,  1904,  a  Mortuary  Premium  and  Dues.  The  amount 
of  this  premium  was  to  be  fixed  by  the  notice,  if  one  was  received,  and 
if  no  notice  was  received  the  amount  was  to  be  the  same  as  the  last 
preceding  premium  paid.  This  was  expressly  intended  to  provide  for 
the  contingency  which  appellant  claimed  to  have  occurred  in  this  case. 
Without  the  receipt  of  any  notice  appellant  was  required  by  the  terms 
of  the  contract  to  continue  to  pay  premiums  bi-monthly  as  a  condition 
of  the  continued  existence  of  the  policy. 

As  to  the  second  proposition:  It  can  not  be  conceded  that  the  spe- 
cial assessments,  or  mortuary  calls,  were  not  authorized  by  the  con- 
tract. The  constitution  or  by-laws  of  the  association  are  expressly  made 
a  part  of  the  contract  of  insurance  by  the  application.  By  article  7, 
section  6,  of  the  by-laws,  it  is  provided  assessment  calls  may  be  made 
by  the  Board  of  Directors,  in  addition  to  those  made  payable  on  the 
first  weekday  in  February,  April,  June,  August,  October  and  Decem- 
ber of  each  year,  payable  at  other  and  additional  dates  for  such  sums 
as  the  Executive  Committee  may  deem  suflBcient  to  meet  their  propor- 
tionate share  of  the  existing  policy  claims,  as  the  Board  of  Directors 
may  determine.  It  is  further  provided  that  a  failure  to  pay  the  assess- 
ment or  call  within  thirty  days  from  the  first  weekdays  of  the  months 
named  or  within  thirty  days  from  the  day  of  the  date  of  such  other  or 
additional  periods  as  may  be  named  by  the  directors,  or  to  pay  a 
premium  within  the  time  named  in  the  policy,  shall  forfeit  member- 
ship in  the  company  and  the  policy  shall  be  void.  The  secretary  of  the 
Association  testified  that  all  of  the  special  mortuary  calls  were  regu- 
larly made  by  the  Board  of  Directors  and  Executive  Committee. 

It  does  not  appear  that  appellant  ceased  to  pay  premiums  because  of 
the  notice  that  if  he  did  not  pay  the  November  call  for  $55.98  the 
policy  would  be  forfeited.  On  the  contrary,  our  conclusion  from  the 
evidence  is  that  on  account  of  these  extra  calls  for  such  large  amounts, 
which  he  did  not  understand,  or  which  he  did  not  consider  in  accord- 
ance with  his  contract,  he  elected  to  drop  the  policy  and  let  it  lapse. 
Whether  these  special  assessments  were  authorized  or  not,  they  did  not 
excuse  him  for  the  failure,  without  complaint  or  demand  of  explana- 
tion from  the  company,  to  pay  the  regular  bi-monthly  assessments  as 
called  for  in  the  face  of  the  policy,  from  December,  1904,  up  to  the 
date  of  Blum's  death  in  April,  1906.     The  only  explanation  of  this 
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failure  is  that  he  became  tired  of  paying  and  voluntarily  ceased^  intend- 
ing to  abandon  the  policy. 

In  view  of  the  large  discretion  expressly  given  by  the  by-laws,  made 
part  of  the  policy,  to  the  board  of  directors  in  the  matter  of  making 
special  mortuary  calls,  we  can  not  say  that  they  were  not  authorized 
to  make  those  demanded  of  appellant.  The  matter  was  left  entirely  to 
their  discretion.  This  is  the  contract  made  by  appellant  and  he  must 
abide  by  it. 

The  third  proposition  is  answered,  substantially,  by  what  has  been 
said.  If,  however,  the  special  assessments  were  unauthorized,  if  ap- 
pellant desired  to  have  the  money  so  demanded  of  him  and  received  by 
the  company .  applied  to  the  payment  of  future  regular  bi-monthly 
mortuary  calls,  he  should  have  made  such  demand  of  the  company  at 
the  time.  By  his  silence  until  after  Blum's  death,  he  has  waived  the 
irregularity,  if  any,  in  the  special  calls.  His  silence  in  this  matter,  and 
his  failure,  without  a  word  of  complaint  to  the  company,  to  pay  any 
further  assessments,  evidence  to  our  minds  conclusively  an  intention 
to  abandon  the  policy.  There  can  be  no  excuse  for  his  failure  to  pay 
the  eight  bi-monthly  assessments  due  between  the  date  of  his  last  pay- 
ment and  Blum^s  death.  Such  failure,  when  we  consider  all  the  pro- 
visions of  the  policy,  is  entirely  inconsistent  with  any  intention  to 
keep  it  alive. 

Our  conclusion  is  that  the  evidence  is  sufficient  to  support  the  finding 
that  the  policy  lapsed  by  its  terms,  upon  the  failure  to  pay  the  Decem- 
ber call  No.  317,  and  further,  that  by  his  failure  to  pay  any  further 
premiums,  appellant  elected  voluntarily  to  abandon  the  policy. 

This  is  decisive  of  the  case.  We  have  considered  all  of  the  assign- 
ments of  error  and  the  various  propositions  thereunder  and  are  of  the 
opinion  that  none  of  them  present  any  grounds  for  reversing  the  judg- 
ment, and  they  are  all  overruled,  no  further  discussion  of  them  being 
necessary.    The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  Clevenger  et  al.  v.  J.  W.  Cabikeb. 

Decided  May  4,  1908. 

1. — ^Dismitial — ^Plea  In.  Beeonvention. 

In  a  suit  for  injunction,  upon  the  announcement  by  the  court  of  itg  de 
cision  sustaining  a  motion  to  dissolve  the  temporary  injunction  theretofore 
issued,  the  plaintiffs  then  and  there  dismissed  their  petition,  excepted  to  the 
ruling  of  the  court  in  dissolving  the  temporary  injunction,  and  gave  notice  of 
appeal;  thereafter  the  defendant  filed  a  plea  in  reconvention  for  damages  for 
the  suing  out  of  the  injunction;  plaintiffs  objected  to  the  court's  entertaining 
the  plea  because  their  suit  had  been  dismissed;  the  court  overruled  the  objec- 
tion and  heard  the  plea.  Held,  error.  Defendant  had  the  right  to  institute  an 
independent  suit,  but  could .  not  reconvene  after  the  dismissal  of  the  original 
suit. 

2. — Same — Application  for  Continuance — ^Effect. 

After  plaintiff  has  exhausted  all  proper  efforts  to  resist  the  filing  and 
hearing  of  a  plea  in  reconvention  on  the  ground  that  the  original  suit  had  been 
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dismissed  before  such  plea  was  filed,  he  can  not  be  held  to  have  waived  his 
contention  by  fi.Ung  an  application  for  continuance  as  to  the  said  plea 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried 
below  before  Hon.  James  I.  Perkins. 

King  &  King  and  Z>.  M.  Short  &  Sons,  for  appellant, 
Blount  &  Garrison,  for  appellee. 

REESE,  Associate  Justice. — It  is  only  necessary  to  state  so  mucli 
of  the  facts  of  this  case  as  pertain  to  the  one  assignment  which,  in 
the  view  we  take  of  it,  is  decisive  of  the  appeal. 

On  June  11,  1906,  J.  P.  Clevenger  and  others  instituted  this  suit 
in  the  District  Court  of  Nacogdoches  County  against  J.  W.  Cariker 
praying  for  an  injunction  to  restrain  the  said  Cariker  from  erecting 
any  sawmill  machinery  and  from  cutting  down  any  of  the  pine  timber 
upon  a  certain  tract  of  1033  acres  of  land  in  said  county,  and  from 
selling,  drawing  away  or  interfering  with  such  timber  or  from  dispos- 
ing of  any  of  such  timber  in  any  way.  It  was  alleged  that  plaintiffs 
were  the  owners  of  an  undivided  ten-twelfths  interest  in  said  tract  of 
land ;  that  there  was  a  suit  pending  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas  involving  the  title  and  right 
to  the  possession  of  a  certain  five  leagues  of  land,  of  which  the  said 
tract  of  1033  acres  is  a  part,  said  suit  being  styled  Wade  Allen  et  al., 
plaintiffs,  v.  Samuel  Dexter  et  al.,  defendants,  in  which  plaintiffs  in 
this  suit  had,  by  petition  in  intervention,  interposed  their  claim,  to 
which  suit  the  said  Cariker  was  not  a  party.  It  was  further  averred 
that  defendant,  under  a  pretended  claim  of  title  which  had  no  founda- 
tion in  law,  was  preparing  to  set  up  a  sawmill  upon  said  land  for  tlie 
purpose  of  cutting  up  the  standing  timber  into  lumber  and  disposing 
of  the  same.  A  temporary  injunction  to  restrain  him  was  prayed'  for, 
with  prayer,  on  final  hearing  for  perpetual  injunction.  Damages  are 
also  prayed  for,  but  the  only  allegation  as  to  such  damages  is  that 
**said  defendant  has  informed  plaintiff  that  he  intends  to  do  the 
things  without  delay  above  alleged  to  their  damage  ten  thousand  dol- 
lars.*'    A  temporary  injunction  was  granted  on  June  9. 

To  this  suit  defendant  answered  by-  general  demurrer  and  special 
exceptions,  setting  out  the  pendency  of  the  suit  in  the  United  States 
Circuit  Court  as  alleged  in  the  petition,  by  reason  of  which  that  court 
had  acquired  jurisdiction  of  the  subject  matter,  and  the  want  of  au- 
thoriiy  of  the  District  Court  of  the  State  to  issue  the  injunction.  It 
was  further  excepted  that  the  petition  showed  that  defendant  was  in 
possession  of  the  land  and  therefore  injunction  did  not  lie.  Defendant 
also  made  general  denial,  denied  specially  the  title  of  plaintifiEs,  and 
pleaded  specially  his  own  title,  and  also  pleaded  to  the  jurisdiction  on 
account  of  the  pending  suit  in  the  Federal  Court.  This  answer  was 
followed  by  a  motion  to  dissolve  the  temporary  injunction  on  the 
grounds  set  up  in  the  answer. 

On  September  19,  being  the  first  day  of  the  next  ensuing  term  of 
the  court,  the  court  heard  the  motion  to  dissolve  the  temporary  in- 
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junction  and  sustained  the  same,  and  here  the  trouble  begins.  Plain- 
tiffs contend  that  when  the  court  announced  that  the  motion  was  sus- 
tained they  at  once  dismissed  their  suit  and  gave  notice  of  appeal 
from  the  order  dissolving  the  injunction^  which  appeal  was  perfected 
and  is  now  pending  in  the  Court  of  Civil  Appeals  of  the  Sixth  Dis- 
trict. No  judgment  was  entered  and  no  entry  made  on  the  docket  of 
this  dismissal.  On  October  2  thereafter  defendant  filed  a  plea  in  re- 
convention or  a  cross-action  claiming  damages  for  the  wrongful  suing 
out  of  the  injunction,  which  was  afterwards  tried,  resulting  in  a  judg- 
ment against  plaintiffs  for  $2280.  From  this  judgment  this  appeal  is 
prosecuted. 

Appropriate  assignments  of  error  question  the  action  of  the  court  in 
entertaining  defendant's  plea  in  reconvention  filed  after  they  had  dis- 
missed their  suit.  It  appears  from  a  bill  of  exceptions  approved  and 
signed  by  the  court,  that  when  the  court  made  its  order  sustaining  ap- 
pellee's motion  to  dissolve  the  temporary  injunction,  plaintiffs  (appel- 
lants) in  open  court  stated  that  they  dismissed  their  original  bill  for 
injunction  and  asked  the  court  to  fix  the  amount  of  the  supersedeas 
bond  to  be  given  upon  their  appeal.  Thereafter  there  arose  a  difference 
between  counsel  as  to  the  character  of  judgment  to  be  rendered,  counsel 
for  appellants  contending  that  the  judgment  should  recite  that  the 
original  bill  for  injunction  had  been  dismissed  by  them  upon  the  an- 
nouncement of  the  judgment  dissolving  the  injunction.  Counsel  fail- 
ing to  agree  the  court  had  entered  a  judgment  simply  dissolving  the 
injunction,  from  which  plaintiffs  gave  notice  of  appeal,  and  fixing  the 
amount  of  the  appeal  bonds.  Afterwards  appellants  moved  the  court 
to  correct  the  judgment  so  as  to  make  it  show  their  dismissal  of  their 
suit,  and  offered  evidence  to  show  that  they  had  done  so,  which  the 
court  refused  to  hear,  and  refused  to  correct  the  judgment,  to  which 
appellants  excepted.  The  main  significance  of  the  bill  of  exceptions 
is  the  unqualified  statement  approved  by  the  court,  that  upon  the  dis- 
solution of  tlie  injunction  appellants  dismissed  their  suit.  Again,  when 
the  case  came  on  for  trial  upon  appellee's  plea  in  reconvention,  appel- 
lant protested  that  the  court  had  no  jurisdiction  and  presented  a  plea 
to  that  effect  on  the  ground  that  the  suit  had  been  dismissed,  which 
plea  was  overruled,  to  which  appellants  excepted  and  their  bill  of  ex- 
ceptions approved  by  the  court  contains  the  unqualified  statement  that 
"upon  the  19th  of  September,  1906,  upon  a  hearing  of  a  motion  filed 
by  the  defendant  to  dissolve  said  writ  of  injunction  the  court  sustained 
said  motion  and  entered  its  judgment  dissolving  said  original  writ 
of  injunction,  at  which  time  counsel  for  plaintiffs  stated  to  the  court 
tliat  in  view  of  its  holding  upon  the  motion  to  dissolve,  they  dismissed 
their  original  petition  for  injunction  and  gave  notice  of  appeal."  It 
is  further  admitted  in  appellee's  brief  that  "after  the  court  sustained 
exceptions  and  dissolved  the  writ  heretofore  granted  by  W.  H.  Pope, 
plaintiffs'  counsel  in  open  court  stated  that  they  would  dismiss  their 
cause  then  pending  in  the  District  Court  and  gave  notice  of  appeal." 
In  this  connection  it  is  stated  in  appellee's  brief  that  no  action  was 
taken  by  the  court  on  the  dismissal  and  no  notation  made  on  the 
docket  with  regard  therett),  which  we  take  it  is  a  fact.  It  must  then 
be  taken  as  established  by  the  record  that  appellants  did  in  fact,  upon 
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the  dissolution  of  the  injunction,  dismiss  their  suit  in  open  court,  and 
that  this  was  done  before  any  plea  in  reconvention  or  cross-action  was 
filed  by  appellees. 

Article  1301,  Revised  Statutes,  provides:  "At  any  time  before  the 
jury  have  retired  the  plaintiff  may  take  a  nonsuit,  but  he  shall  not 
thereby  prejudice  the  right  of  an  adverse  party  to  be  heard  on  his 
claim  for  affirmative  relief;  when  the  case  is  tried  by  the  judge  such 
nonsuit  may  be  tajcen  at  any  time  before  the  decision  is  announced/^ 

It  was  clearly  the  right  of  appellants  to  take  a  nonsuit,  or  in  other 
words,  dismiss  their  suit  at  the  time  they  elected  to  do  so  (Hoodless 
V.  Winter,  80  Texas,  638),  and  the  court  erred  in  not  entering  judg- 
ment in  accordance  therewith.  The  court  could  not,  by  the  failure 
and  refusal  to  enter  the  judgment  of  dismissal,  keep  the  case  on  the 
docket  so  as  to  authorize  a  hearing  upon  appellee^s  plea  in  reconvention 
filed  after  such  dismissal.  Appellants  were  not  in  default  in  their 
efforts  to  have  the  proper  judgment  entered,  upon  the  acknowledged 
fact  of  such  dismissal.  What  effect  this  voluntary  dismissal  would  have 
upon  their  appeal  from  the  order  dissolving  the  injunction  does  not 
concern  the  question  before  us. 

Appellee  had  the  right  to  institute  an  independent  action  for  damages 
for  the  wrongful  suing  out  of  the  injunction.  Indeed,  it  is  stated  in 
appellants'  brief  and  not  denied  by  appellee  that  he  had  done  so.  Ap- 
pellants can  not  be  held  to  have  waived  their  right  to  insist  upon  a 
dismissal  of  the  suit  by  afterwards  applying  for  a  continuance  of  the 
cause  as  to  the  plea  in  intervention,  after  they  had  exhausted  their 
efforts  to  resist  a  hearing  of  the  same  in  this  cause.  They  had  a  right 
to  have  that  matter  presented  in  an  independent  action,  and  not  by 
way  of  reconvention  in  their  suit  which  they  had  dismissed.  This 
renders  it  unnecessary  to  pass  upon  the  other  assignments  of  error 
which  present  errors  committed  in  the  trial  of  the  issue  upon  the  plea 
in  reconvention. 

For  the  error  indicated  the  judgment  of  the  trial  court  is  reversed 
and  judgment  here  rendered  dismissing  the  original  suit  and  the  ap- 
pellee's plea  in  reconvention,  without  prejudice  to  his  right  to  prose- 
cute an  independent  action  for  damages. 

Reversed  and  rendered. 


J.  S.  Palmer  v.  J.  W.  Spandenberg. 

Decided  May  6,  1908. 

1.^ — ^Amendment — Hew  Cause  of  Action — ^Default. 

Upon  an  amendment  setting  up  a  new  cause  of  action  judgment  by  default 
can  not  be  taken  without  service  of  citation  upon  defendant  to  answer  the  new 
cause  of  action. 

2. — Judgment  Over — Pleading. 

In  an  action  against  the  defendant  alleged  to  have  contracted  the  debt  and 
another  alleged  to  have  assumed  its  payment,  judgment  over  in  favor  of  the 
latter,  on  payment  of  the  judgment  by  him,  against  his  co-defendant,  could  not 
be  rendered  in  the  absence  of  pleading  by  him  seeking  such  relief. 
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8. — VoTation — ^Discharge — PleadiBff. 

Pleading  alleging  the  assumption  by  one  defendant  of  the  debt  due  to  plain- 
tiff  from  his  co-defendant,  held  to  show  also  a  discharge  by  the  plaintiff  of  the 
original  debtor  and  to  be  insufficient  to  support  a  judgment  against  him. 

Error  from  the  County  Court  of  Brown  County.  Tried  below  before 
Hon.  A.  M.  Brumfield. 

Arch  Orinnan,  for  plaintiff  in  error. 

RICE,  Associate  Justice. — Defendant  in  error,  plaintiff  below,  by 
petition  duly  filed  in  the  County  Court  of  Brown  County  on  the  15th 
of  June,  1906,  brought  this  suit  against  plaintiff  in  error,  defendant 
below,  to  recover  of  him  the  aggregate  sum  of  $225,  with  interest 
thereon,  alleged  to  be  due  him  from  defendant  for  the  rental  of  a 
certain  building  and  premises,  alleged  to  be  the  property  of  plaintiff, 
situated  in  the  city  of  Brownwood,  Texas,  for  a  period  of  nine  months 

at  $18  per  month,  commencing  on  the day  of y  1905,  and 

ending  on  March  1,  1906;  and  for  certain  water  rents  and  for  damages 
to  said  premises,  and  for  the  value  of  certain  lumber  alleged  to  have 
been  converted  by  defendant  during  his  occupancy  of  said  premises, 
and  praying  for  judgment  therefor.  Citation  was  duly  issued  upon 
said  petition  and  served  upon  defendant. 

On  November  22,  1906,  plaintiff,  as  agent  for  his  wife,  Delia  C. 
Spandenberg,  filed  his  first  amended  original  petition,  substantially 
reiterating  the  allegations  of  his  original  petition,  with  the  exception 
that  he  alleged  that  the  premises  so  rented  to  said  Palmer  was  the  sep- 
arate property  of  his  wife,  Delia  C.  Spandenberg,  and  that  the  same 
was  rented  to  said  Palmer  by  him  as  her  agent,  for  the  purposes  of  a 
laundry,  which  he  thereafter  conducted  therein,  alleging  a  different 
period  of  time,  to  wit,  from  July  1,  1904,  to  the  first  of  March,  1905; 
and  in  said  amended  petition  it  was  further  alleged  that  the  said  Pal- 
mer, on  or  about  the  first  of  April,  1905,  and  while  he  was  still  in- 
debted to  plaintiff  for  rent  and  damages,  as  aforesaid,  sold  his  said 
laundry  machinery,  fixtures  and  appliances  to  one  S.  P.  Hale,  who  it 
is  alleged,  for  the  purpose  of  obtaining  possession  thereof,  and  removing 
same  from  said  premises,  agreed  and  promised  to  pay  the  indebtedness 
of  said  Palmer  to  plaintiff,  provided  the  same  did  not  exceed  $250,  upon 
condition  that  plaintiff  would  wait  upon  him  for  the  money  until  a 
certain  note  for  $250  which  had  been  executed  by  said  Hale  to  Palmer 
should  become  due  and  payable  at  a  certain  bank,  it  being  alleged 
that  said  Hale  would  arrange  with  Palmer  to  place  said  note  at  said 
bank  to  secure  him  in  said  payment  of  said  $250  to  plaintiff.  It  was 
further  alleged  in  said  amended  petition  that  said  Hale,  by  reason 
of  said  assumption  of  said  indebtedness,  secured  possession  of  said 
laundry  machinery,  fixtures,  etc.,  and  removed  the  same  from  said 
building,  and  that  said  note  had  become  due  and  payable,  and  that  no 
part  thereof  had  been  paid,  to  plaintiff's  damage,  etc.;  praying  that 
said  Hale  be  made  party  defendant,  and  served  with  citation  therein, 
and  for  judgment  against  said  Hale  and  said  Palmer  for  said  $250. 

On  the  2d  of  April,  1907,  said  case  being  regularly  called  for  trial, 
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judgment  by  default  was  rendered  in  favor  of  J.  W.  Spandenberg,  as 
agent  of  his  said  wife,  against  said  Palmer  for  the  sum  of  $250,  with 
interest  and  cost  of  suit.  It  was  further  ordered,  adjudged  and  de- 
creed therein  that  defendant  Hale  should  pay  to  said  Spandenberg  for 
said  Palmer  said  sum  of  $250,  with  interest  and  costs;  and  it  was  fur- 
ther ordered  and  decreed  that  when  said  Hale  had  paid  said  Spanden- 
berg said  sum  of  $250  on  account  of  the  judgment  rendered  therein 
against  said  Palmer  in  favor  of  Spandenberg,  then  he,  the  said  Hale, 
should  have  judgment  over  against  said  Palmer  for  said  sum  of  $250, 
with  interest  and  costs  from  date  of  said  judgment,  and  awarding 
execution  thereon.  Said  judgment  recited  that  the  same  was  taken 
by  default,  and  said  Hale  is  shown  by  the  recitations  thereof  to  have 
accepted  service  of  plaintiff^s  amended  petition  and  waived  the  issu- 
ance of  citation  thereon,  but  no  service  was  had  upon  Palmer  of  said 
amended  petition. 

Plaintiff  in  error,  by  his  first,  second,  third  and  fourth  assignments, 
insists  that  the  judgment  should  be  reversed,  because  the  amended 
original  petition  upon  which  judgment  by  default  was  obtained,  sets 
up  a  new  cause  of  action  from  that  alleged  in  the  original  petition, 
and  that  plaintiff  in  error  was  not  served  with  citation  or  notice  of 
said  amendment,  and  did  not  appear  or  answer  in  said  suit.  We  think 
the  record  shows  that  the  amended  petition  sets  up  a  new  cause  of 
action  from  that  pleaded  in  the  original  petition,  and  it  also  shows 
that  the  judgment  was  by  default,  and  it  appears  that  no  service  was 
had  of  said  amendment  upon  plaintiff  in  error,  and  that  he  did  not 
appear  and  answer  thei^ein;  and,  therefore,  said  assignments  are  well 
taken.  It  is  well  settled  that  a  default  judgment  can  not  be  rendered 
upon  an  amended  petition  setting  up  a  new  cause  of  action,  of  which 
defendant  has  had  no  notice  and  has  not  been  served  with  citation. 
(Morrison  v.  Walker,  22  Texas,  19;  Pena  v.  Pena,  43  S.  W.,  1027; 
McRee  v.  Brown,  45  Texas,  607;  DeWalt  v.  Snow,  25  Texas,  320; 
Book  2,  Base's  Noterf,  pp.  118  and  244.) 

Plaintiff  in  error  by  his  fifth  assignment  urges  that  there  is  no 
pleading  authorizing  the  judgment  in  favor  of  S.  P.  Hale  against 
him.  Palmer,  for  the  sum  of  $250  or  for  any  amount.  It  appears 
that  judgment  by  default  was  rendered  against  Palmer  for  $250,  and 
that  Hale,  upon  the  payment  of  said  judgment  against  Palmer,  should 
have  judgment  over  against  him  for  said  sum,  with  legal  interest 
thereon  and  all  costs  of  suit.  The  judgment  was  by  default,  and  there 
was  no  pleading  on  the  part  of  Hale  asking  for  any  judgment  over 
against  Palmer.  It  is  well  settled  that  judgment  can  not  be  rendered 
in  the  absence  of  pleading  to  support  the  same.  (Hall  v.  Jackson,  3 
Texas,  305;  Dean  v.  Lyons,  47  Texas,  21;  Carpenter  v.  Knapp,  1 
App.  C.  C.  (White  &  W.),  sec.  1111.) 

Plaintiff  in  error  by  his  sixth  assignment  urges  that  the  facts  alleged 
in  said  amended  original  petition  were  insufficient  to  authorize  judg- 
ment against  him,  insisting  that  it  appeared  therefrom  that  the  said 
Hale  had  assumed  the  indebtedness  owing  by  him  to  plaintiff,  whereby 
he  waa  released  from  the  payment  thereof.  The  facts  as  alleged  in 
said  petition  show  that  Palmer,  plaintiff  in  error  herein,  sold  his 
laundry  machinery,  fixtures,  etc.,  to  defendant  Hale,  and  that  Hale, 
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with  plaintiff's  acquiescence  and  consent,  had  assumed  the  indebted- 
ness owing  by  defendant  Palmer  to  plaintiff,  obligating  himself  to  pay 
the  same,  and  that  said  property  was  removed  from  said  premises  by 
reason  of  the  assumption  of  said  debt,  and  plaintiff  in  error  was  re- 
leased therefrom.  We  think  this  contention  is  sound  and  that  plain- 
tiff was  not  entitled  to  judgment  as  against  him  for  any  amount,  because 
he  had  been  expressly  released  therefrom  by  reason  of  the  facts  pleaded. 
This  being  true,  it  was  fundamental  error  to  have  rendered  any  judg- 
ment against  plaintiff  in  error. 

On  account  of  the  errors  assigned,  all  of  which  we  think  are  well 
taken,  the  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Intbbnational  ft  Oreat  Northern  Bailroad  Coicpakt  v.  H.  B. 

Seiders. 

Decided  May  6,  1906. 

1. — ^Bailway — ^Killing  Btoek — ^Fences — Station. 

At  a  small  station  a  railway  company  fenced  in  the  depot  grounds  and  the 
right  of  way  beyond,  but  constructed  no  stock  gap  between.  The  public  had 
access  to  the  depot  grounds  and  a  part  of  same  was  leased  for  business  purposes. 
Held,  that  its  track  was  not  fenced  at  this  point  within  the  meaning  of  the 
statute,  and  it  was  liable,  irrespective  of  negligence,  for  the  value  of  mules 
lawfully  on  the  depot  grounds  and  passing  thence  onto  the  right  of  way, 
where  they  were  killed  by  a  train. 

8. — Same — ^Fenced  Track — ^Bnrden  of  Pleading  and  Proof. 

It  was  not  necessary  for  plaintiff  to  plead  that  the  track  was  unfenced  in 
order  to  recover  for  stock  alleged  to  be  killed  by  defendant's  train,  the  burden 
was  on  defendant  to  plead  and  prove  the  fencing,  in  order  to  avail  itself  of  the 
defense  given  by  the  statute.  • 

3. — Stock  Unlawfully  at  Large. 

Animals  lawfully  on  the  enclosed  depot  grounds,  tied  to  the  fence,  get- 
ting loose  during  the  night  and  escaping  onto  the  right  of  way,  were  not 
unlawfully  at  large,  though  the  stock  law  was  in  force  in  that  locality. 

4. — Depot  Oronndi — ^Lease— Indemnity. 

A  clause  in  a  lease  of  a  portion  of  the  depot  grounds  of  a  railway  for  a 
cotton  seed  house  by  which  the  lessee  assumed  responsibility  for  any  damage 
to  the  railway  company  "by  reason  of  the  making  of  said  lease  or  the  oocn- 
pancy  of  said  premises  by  the  lessee"  did  not  give  the  company  a  right  to  be 
indemnified  for  damages  from  the  killing  on  the  premises  of  mules  belonging 
to  an  employee  of  the  lessee. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  Chas.  A.  Wilcox. 

S.  R.  Fisher,  J,  H.  Tallichet  and  S.  W.  Fisher,  for  appellant- 
There  was  neither  allegation  nor  claim  that  the  right  of  way  was  not 
properly  fenced,  but  the  contrary  affirmatively  appeared.  Houston  4 
T.  C.  B.  Co.  V.  Red  Cross  Stock  Farm,  22  Texas  Civ.  App.,  114; 
Farmers'  Bank  v.  Chicago  &  A.  Ry.  Co.,  83  S.  W.,  76;  Missouri  P, 
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Ry.  Co.  V.  Hennessey,  76  Texas,  155;  Texas  &  P.  By.  Co.  v.  French, 
86  Texas,  97. 

Defendant's  right  of  way  and  premises  at  and  about  the  place  where 
plaintiff's  mules  were  killed  were  fenced  as  required  by  law,  and  there 
was  no  evidence  showing  or  tending  to  show  that  said  defendant  was 
guilty  of  negligence  in  the  killing  of  said  mules.  Mahler  v.  Missouri, 
K.  &  T.  Ry.  Co.,  90  S.  W.,  206;  Kansas  City  S.  Ry.  Co.  v.  Lewis,  97 
S.  W.,  56;  Texas  &  N.  0.  Ry.  Co.  v.  Langham,  15  Texas  Rep.,  567; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Anson,  82  S.  W.,  785 ;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Baker,  99  Texas,  452;  Henry  v.  Missouri,  K.  &  T.  Ry.  Co., 
65  S.  W.,  644;  Texas  Central  R.  R.  Co.  v.  Harbison,  88  S.  W.,  414; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Webb,  97  S.  W.,  1010;  St.  Louis  &  S. 
P.  Ry.  Co.  V.  Zackary,  53  S.  W.,  327;  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Landers,  65  S.  W.,  940;  Texas  &  Pac.  Ry.  Co.  v.  Smith,  41  S. 
W.,  83. 

At  the  time  and  place  of  the  killing  of  plaintiff's  mules  they  were 
unlawfully  running  at  large  in  violation  of  the  stock  law  which  was 
then  and  there  in  force.  International  &  G.  N.  R.  R.  Co.  v.  Cocke, 
64  Texas,  151 ;  Red  River,  T.  &  S.  Ry.  Co.  v.  Dooley,  80  S.  W.,  566. 

0.  E.  Roberts,  for  appellee. — ^It  was  not  the  business  of  the  appellee 
to  anticipate  the  railroad  company's  defense  or  to  combat  it  in  ad- 
vance. Rev.  Stats.,  art.  4528,  Acts  1905,  p.  226;  Texas  C.  Ry.  Co. 
V.  Childress,  64  Texas,  346-349 ;  Texas  &  P.  Ry.  Co.  v.  Miller,  1  App. 
C.  C.   (White  &  W.),  sec.  263. 

A  fence  around  the  enclosure  through  which  the  railway  track  passes 
does  not  constitute  a  fencing  of  the  track  as  contemplated  by  the  stat- 
ute. San  Antonio  &  A.  P.  Ry.  Co.  v.  Peterson,  8  Texas  Civ.  App., 
368;  International  &  G.  N.  Ry.  Co.  v.  Richmond,  67  S.  W.,  1029; 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Roberts,  29  Texas  Civ.  App.,  566. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  to  recover  of 
the  Railway  Company  $450  damages,  the  value  of  two  mules,  which 
were  alleged  to  have  been  negligently  and  wilfully  killed  by  one  of 
appellant's  trains  on  its  line  of  road  about  five  miles  east  of  the  town 
of  Taylor.  The  case  was  tried  before  the  court  without  a  jury,  and 
judgment  rendered  in  appellee's  favor  for  $350.  The  trial  judge 
found  conclusions  of  fact  and  law,  which  are  as  follows: 

"Conclusions  of  Fact — That  on  the  26th  day  of  September,  1906, 
the  defendant  was  operating  a  line  of  railroad  through  the  town  of 
Thrall,  in  Williamson  County,  Texas;  that  said  station  of  Thrall  was 
a  flag  station  for  passengers,  with  a  platform  for  passengers  and  the 
loading  and'  unloading  of  freight;  that  at  said  station  tlie  company 
owned  right  of  way  and  grounds  about  250  feet  wide  and  about  1000 
feet  long,  lying  east  and  west  of  defendant's  railroad  track,  and  a 
side  track  or  switch  running  east  and  west  through  said  land  near 
the  center  of  same;  that  a  public  road  ran  along  the  north  boundary 
of  said  company's  premises;  that,  extending  from  each  end  of  said 
wide  strip  belonging  to  the  company,  the  right  of  way  of  the  com- 
pany was  reduced  to  100  feet  in  width;  that  the  outer  boundaries  of 
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the  right  of  way  and  the  wide  strip  belonging  to  defendant  were  en- 
closed by  a  fence,  there  being  an  offset  in  the  fence  at  each  end  of  the 
wide  strip,  so  as  to  reduce  the  extension  of  the  right  of  way  to  100 
feet.  That  at  the  point  where  the  track  passed  through  the  east 
boundary  of  the  wide  strip,  there  was  a  cattle  guard,  but  where  the 
track  passed  through  the  west  boundary  of  the  wide  strip  there  was 
no  cattle  guard  or  obstruction  of  any  kind,  the  right  of  way  opening 
into  said  wide  strip.  Defendant's  passenger  and  freight  platform 
was  situated  along  the  track  about  100  yards  from  the  east  boundary 
of  the  wide  strip.  That  the  defendants  Evans  and  Burke  had  leased 
from  defendant  railroad  a  strip  of  ground  70  by  170  feet  on  the  north 
boundarj'  of  said  wide  strip,  about  100  yards  from  the  east  boundary 
of  same,  upon  which-  they  had  erected  a  cottonseed  house.  That  near 
the  east  boundary  of  said  leased  plot  of  land  there  was  a  gate  in  the 
north  line  of  defendant's  fence.  That  said  gate  was  used  by  said 
Evans  and  Burke,  and  by  the  public  generally,  it  being  the  place  of 
entrance  to  and  exit  from  defendant's  passenger  and  freight  platform, 
and  was  used  by  persons  having  business  with  the  defendant^  either 
as  passengers  or  in  the  shipping  or  receiving  of  freight.  That  said 
gate  had  remained  open  practically  all  the  time  for  several  years.  That 
the  plaintiff  Seiders  was  employed  by  said  Evans  and  Burke  to  haul 
cotton  seed  to  said  seed  house,  said  Evans  and  Burke  had  given  plain- 
tiff permission  to  camp  in  said  seed  house,  but  had  made  no  statement 
to  him  with  reference  to  where  he  should  keep  his  team.  That  at 
said  time,  other  persons  employed  by  said  Evans  and  Burke  were  in 
the  habit  of  tying  their  teams  on  the  wide  strip  belonging  to  defendant 
railroad.  That  on  the  evening  of  September  26,  1906,  the  plaintiff 
tied  his  two  mules  to  the  north  fence  on  said  wide  strip  of  defendant, 
about  seventy  feet  east  of  said  gate  in  defendant's  fence,  and  about 
the  same  distance  east  of  the  Evans  and  Burke  lease.  That  during 
the  night  said  mules  broke  loose  and  wandered  up  said  wide  strip  and 
into  defendant's  right  of  way  about  one-Iialf  mile  beyond  the  west 
boundary  of  said  wide  strip  of  defendant  railroad,  and  were  struck 
by  an  engine  or  cars  of  defendant  company  and  killed.  That  said 
mules  at  said  time  and  place  were  of  the  market  value  of  $350. 

"I  find  that  a  portion  of  said  wide  strip,  to  the  west  of  said  Evans 
and  Burke  lease  was  leased  to  another  party  for  agricultural  purposes. 

"I  further  find  that  the  lease  contract  of  the  railroad  with  Evans 
and  Burke  provided  that  said  Evans  and  Burke  should  be  responsible 
for,  and  hold  the  railroad  harmless  from  any  damage  whatsoever  by 
reason  of  the  making  of  said  lease,  or  the  occupancy  of  said  premises 
by  the  lessee. 

"Reference  is  made  to  the  plat  introduced  in  evidence  for  a  better 
description  of  the  right  of  way  and  grounds  around  the  station  of 
Thrall. 

"Conclusions  of  Law, — 1st.  I  conclude  from  the  above  facts  that 
the  defendant  railroad's  right  of  way  at  the  station  of  Thrall,  and  at 
the  west  boundarv  of  said  station  grounds  was  not  fenced  as  contem- 
plated by  the  statutes  of  the  State,  and  that  said  defendant  is  liable 
for  the  value  of  said  mules. 
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''2d.  That  in  the  lease  contract  between  the  railroad  and  Evans 
and  Burke  it  was  not  contemplated  that  said  Evans  and  Burke  should 
be  responsible  for  damages  incurred  under  the  circumstances  shown 
by  the  facts  of  this  case,  and  that  no  recovery  should  be  had  by  the 
I.  &  G.  N.  R.  R.  Co.  against  said  Evans  and  Burke.'' 

Opinion. — There  is  evidence  which  sustains  the  findings  of  fact  and 
conclusions  of  law  and  the  judgment  of  the  court  below.  However, 
there  is  one  question  which  we  desire  to  notice.  It  is  contended  by 
appellant  that  there  is  no  pleading  upon  which  to  base  the  judgment 
rendered.  •  The  contention  is  that  as  there  was  no  evidence  of  negli- 
gence in  running  the  animals  down,  and  as  they  were  killed  on  the 
right  of  way,  the  plaintiff  was  only  entitled  to  recover  upon  an  aver- 
ment that  the  railway  company  had  failed  or  .neglected  to  fence  its 
right  of  way ;  or,  if  fenced,  it  was  not  kept  in  proper  condition,  or  was 
not  reasonably  sufficient  to  exclude  stock.  It  will  be  observed  from, 
the  findings  of  fact  that  the  railway  company  had  a  tract  of  land  larger 
than  the  usual  right  of  way  enclosed  at  the  place  where  the  mules 
were  tied  and  from  which  they  escaped  and  went  upon  the  right  of 
way  at  the  place  where  they  were  killed  and  at  a  point  where  the  en- 
closure was  of  the  usual  width.  There  was  no  stock  gap  cutting  off 
the  wide  enclosure  from  the  point  where  the  right  of  way  narrowed 
to  its  usual  width. 

It  is  apparent  from  the  facts  that  the  public  had,  to  some  extent, 
been  using  this  wide  enclosure,  and  a  part  of  it  was  in  cultivation  and 
the  plaintiff  was  rightfully  there,  and  that  he  was  not  a  trespasser.  It 
appears  that  the  trial  court  based  its  conclusion  of  liability  upon  the 
fact  that  the  wide  enclosure  could  not,  under  the  facts,  be  treated  as 
a  right  of  way  fence,  and  that  there  was  a  failure  to  erect  stock  gaps 
at  the  point  where  the  right  of  way  fence  connected  with  the  wide 
enclosure.  The  statute  provides  that  each  and  every  railway  company 
^  ^  ''shall  be  liable  to  the  owner  for  the  value  of  stock  killed  or  injured 
1^  1  by  the  locomotive  and  cars  of  such  railroad  company  in  running  over 
"*  their  respective  railways,  which  may  be  recovered  by  suit  before  any 
court  having  competent  jurisdiction  of  the  amount;  if  the  railroad 
company  fenced  in  their  road  they  shall  only  be  liable  in  cases  of  in- 
jury resulting  from  want  of  ordinary  care.''  There  is  nothing  appear- 
ing in  the  facts  to  show  that  the  railway  company  was  relieved  from 
the  duty  of  protecting  its  track  by  the  usual  right  of  way  fence  at 
Ithe  point  where  the  mules  escaped;  from  there  they  went  upon  the 
track  which  was  fenced  in  the  usual  way,  but  not  protected  by  a  stock 
i^ap.  As  said  before,  the  trial  court  correctly  concluded  that  this  was 
not  the  character  of  fencing  required  by  the  statute;  and  under  the 
terms  of  the  statute  as  quoted,  the  railway  company  would  become 
'liable  upon  proof  of  facts  showing  that  the  animals  were  struck  and 
killed  by  a  moving  train,  independent  of  the  question  whether  those 
operating  the  train  were  or  were  not  guilty  of  negligence.  As  we  con- 
i^true  this  statute,  there  was  no  necessity  for  a  distinct  averment  that 
the  railway  track  was  not  fenced;  all  that  was  necessary  to  be  alleged 
i.vas  the  fact  of  the  killing,  then,  in  order  to  obtain  the  benefit  of  this 
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statute,  the  burden  rested  upon  the  railway  company  to  establish  the 
fact  that  the  road  was  fenced  in  a  way  so  as  to  exclude  stock. 

It  was  also  pleaded  by  the  defendant  as  a  defense  to  the  plaintiffs 
cause  of  action  that  at  the  place  where  the  mules  were  killed  there  was 
in  operation  the  law  that  prohibited  animals  from  running  at  Idrge. 
This  law  could  have  no  application  to  the  facts  of  this  case.  The  mules 
were  not  running  at  large.  They  were  in  the  actual  custody  of  the 
owner,  and  were  tied  up  at  night  when  the  owner  ceased  working. 
They  broke  loose  during  the  night  and  escaped  and  went  upon  the 
right  of  way  and  were  killed.  Clearly  under  these  facts  they  were  not 
running  at  large  in  the  sense  of  the  law  mentioned. 

We  also  agree  with  the  conclusion  reached  by  the  trial  court  that  the 
appellant  was  entitled  to  no  recovery  over  against  Evans  and  Burke. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

Capital  Compress  Company. 

Decided  May  6,  1908. 

Carrier — ^Demurrage — Cotton  Compress — ^Privity  of  Contract. 

On  the  arrival  at  a  town  in  which  a  compress  was  situated  of  cotton 
consigned  to  various  dealers,  it  was  customary  for  the  railway  company  to 
notify  tlie  compress  company  thereof,  which,  in  turn,  when  ready  to  receive  it, 
notified  the  carrier  what  cars  were  to  be  switched  to  its  platforms  for  that  pur- 
pose. There  the  compress  company  unloaded  it  and  the  consignees  weighed, 
classified  and  marked  it;  it  was  then  compressed  and  the  compress  company, 
as  agent  of  the  owners,  reloaded  it  and  collected  from  the  carrier  the  charges 
for  compressing.  Held,  that  the  compress  company  stood  in  no  privity  to  the 
contract  of  shipment  with  the  carrier  and  was  not  liable  to  it  for  demurrage 
on  the  cars  while  they  waited  on  the  carrier's  side  tracks  between  the  time  the 
latter  notified  the  compress  of  their  arrival  and  it  notified  the  carrier  of  its 
readiness  to  receive  and  unload  them. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

Fiset  &  McClendon,  for  appellant. — The  evidence  showed  that  the 
compress,  under  a  general  custom  of  long  standing,  as  between  it  and 
the  railroad,  dealt  with  concentration  cotton  as  its  own  property;  that 
it  signed  for  it,  ordered  it  to  and  from  the  compress,  compressed  it, 
and  collected  from  the  railroad  the  compression  charges,  and  looked 
to  the  railroad  alone  for  such  charges.  These  facts  constituted  the 
compress,  as  between  it  and  the  railroad,  the  real  consignee  of  the  cot- 
ton; and  at  all  events  rendered  the  compress  liable  for  demurrage, 
caused  by  its  failure  to  order  the  cotton  into  the  compress  within  the 
"free  time'*  limit. 

The  custom  and  regulation  whereby  the  compress  signed  for  the 
cotton  and  assumed  the  duty  of  ordering  the  cotton  to  the  compress, 
and  of  determining  and  ordering  what  cotton  should  be  moved  and 
what  not,  was  an  arrangement,  voluntarily  entered  into  by  the  com- 
press for  its  own  benefit,  namely,  in  order  that  it  might  get  the  cotton 
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for  compression  and  collect  the  charges  for  compression  from  the 
railroad,  and  the  compress  thereby  itself  assumed  the  duty  and  obli- 
gated to  the  railroad  to  have  the  cotton  moved  and  the  cars  released 
within  the  '*free  time"  limit.  Any  failure  on  the  part  of  the  compress 
to  perform  this  duty,  either  by  reason  of  its  inadequate  facilities  for 
storing  the  cotton  or  otherwise,  rendered  the  compress  liable  to  the 
railroad  for  the  demurrage. 

Even  considering  the  compress  as  the  agent  of  the  consignee,  it  is 
a  well  established  rule  that  an  agent,  by  his  conduct,  may  show  an 
intention  to  bind  himself,  and  not  his  principal,  and  the  course  of 
dealing  here  shown  to  have  existed  evidenced  an  intention  on  the  part 
of  all  the  parties  that  the  compress  was  assuming  for  itself  the  duty 
of  looking  after  the  cotton  when  it  had  accepted  notice  of  its  arrival. 
For  failure  to  perform  which  duty  it  became  liable  to  the  railroad. 

D.  W.  Dc^om  and  D.  H,  Doom,  for  appellee. — The  District  Court 
correctly  decided  in  its  conclusion  of  law  No.  1  that  no  contractual 
relation  existed  between  plaintiff  and  defendant  with  reference  to  the 
shipment  of  said  cotton,  and  that  the  plaintiff  did  not  owe  the  de- 
murrage which  accrued  in  defendant's  favor  on  said  cotton  under  the 
contract  for  its  transportation,  if  any  such  demurrage  accrued.  Rev. 
Stats.  1895,  art.  4562,  subd.  10 ;  Houston  E.  &  W.  T.  Ry.  Co.  v.  Camp- 
bell, 91  Texas,  551 ;  Hunt  v.  Missouri,  K.  &  T.  Ry.  Co.,  31  S.  W.,  523. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit,  as 
well  as  the  reasons  for  that  result,  will  be  found  in  the  trial  judge's 
conclusrons  of  fact  and  law,  which  are  as  follows: 

"In  this  case  the  plaintiff,  Capitol  Compress  Company,  sued  the 
defendant,  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  to 
recover  of  it  the  contract  price  for  compressing  certain  cotton.  The 
defendant  admits  that  it  owed  to  the  plaintiff  the  amount  sued  for, 
but  pleads  in  offset  that  the  plaintiff  is  due  it  a  certain  sum  as  demur- 
rage for  holding  overtime  the  freight  cars  in  which  the  cotton  to  be 
compressed  was  delivered  to  plaintiff;  and  pleads  further  that  it  has 
paid  to  plaintiff,  since  the  institution  of  this  suit,  the  difference  be- 
tween the  sum  claimed  to  be  due  to  it  as  such  demurrage  and  the  sum 
due  by  it  as  such  contract  price  for  compressing  said  cotton.  Tlie 
plaintiff  by  supplemental  pleadings  admits  the  making  of  this  pay- 
ment. After  a  trial  on  the  facts  without  a  jury  judgment  was  ren- 
dered disallowing  the  offset  pleaded  by  defendant  and  awarding  to 
plaintiff  a  recovery  for  the  amount  originally  sued  for  by  it  less  said 
payment.  At  the  request  of  the  parties  I  have  prepared  and  caused 
to  be  filed  the  following  findings  of  fact  and  conclusions  of  law,  on 
which  said  judgment  is  predicated,  viz.: 

"Findings  of  Fact. — ^The  sole  issue  between  the  parties  is  whether 
or  not  the  plaintiff  owes  to  the  defendant  the  demurrage  which  the 
latter  claims  in  its  answer,  and  the  findings  will  be  confined  to  what 
are  thought  to  be  the  material  facts  bearing  on  that  issue. 

"1.  The  plaintiff  is  a  private  corporation  organized  for  the  purpose 
of  compressing  cotton.  It  owns  and  operates  and  owned  and  operated 
during  the  months  of  October  and  November,  1906,  adjacent  to  the 
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defendant's  freight  depot  and  yards  in  the  city  of  Austin,  Texas,  a 
compress  known  as  the  East  Avenue  Compress.  This  compress  con- 
sists of  a  house  with  the  necessary  assemblage  of  machinery  for  com- 
pressing cotton,  a  large  platform  used  for  the  purpose  of  temporarily 
storing  unloaded  cotton,  and  two  side  or  spur  railway  tracks  extend- 
ing along  two  sides  of  said  platform  and  communicating  with  the 
tracks  and  switches  in  the  yards  of  defendant  in  said  city. 

"2.  The  defendant  is  a  common  carrier  of  freight  for  hire,  and 
was  such  common  carrier  during  said  two  months  of  the  year  1906. 

"3.  During  the  months  of  October  and  November,  1906,  there  came 
into  the  city  of  Austin,  Texas,  over  the  defendant's  line  of  railroad 
as  freight,  certain  cotton,  the  demurrage  on  which  is  the  subject  matter 
of  this  litigation.  The  cotton  was,  under  the  rules  and  regulations 
of  the  Railroad  Commission  of  Texas  and  the  custom  obtaining  with 
reference  thereto,  known  as  'concentration  cotton.*  It  was  carried  into 
Austin  under  local  bills  of  lading,  and  all  thereof,  except  one  ship- 
ment, was  consigned  by  the  shippers  to  various  individuals  residing 
in  said  city  and  pursuing  the  occupation  of  cotton  buyers.  The  par- 
ticular shipment  excepted  from  the  last  statement  was  consigned  to 
plaintiff  by  mistake — the  shipper  really  intending  to  consign  it  to  a 
firm  of  cotton  buyers  in  Austin  under  the  firm  name  of  D.  T.  Iglehart 
&  Company.  The  plaintiff  never  authorized  the  shippers  of  said  cotton 
to  consign  same  or  any  part  thereof  to  it,  and  never  accepted  any  part 
of  same  as  the  consignee  thereof.  Thefie  shipments  of  cotton  are  cor- 
rectly described  and  identified  in  the  tabulated  statement  attached 
as  an  exhibit  to  defendant's  first  original  answer,  and  said  exhibit  is 
by  this  reference  made  a  part  of  these  findings. 

"4.  Upon  the  arrival  in  defendant's  yards  in  the  city  of  Austin 
of  each  of  said  consignments  of  cotton,  the  cars  containing  same 
were  placed  on  defendant's  side  tracks  and  plaintiff  was  notified  in 
writing  by  defendant  of  the  arrival  of  such  shipment.  According  to 
a  course  of  dealing  and  custom  obtaining  with  reference  to  such  ship- 
ments of  concentration  cotton  between  plaintiff,  defendant,  and  the 
various  consignees  thereof,  the  cars  containing  each  of  said  shipments 
were  transferred  by  defendant's  yardmaster  from  defendant's  tracks 
to  the  switches  or  sidings  adjacent  to  plaintiffs  compress  and  platform. 
The  cotton  was  after  said  transfer  unloaded  by  plaintiflF's  agents  upon 
plaintiff's  platform.  After  the  unloading  of  said  cotton,  and  while  it 
was  still  uncompressed  and  upon  said  platform,  the  various  consignees 
thereof  weighed,  classified  and  marked  same.  After  the  weighinfr, 
classifying  and  marking  of  said  cotton  by  its  consignees,  the  plaintiff 
compressed  same  by  authority  of  said  consignees  and  loaded  it  into 
other  cars  situated  on  said  sidings  adjacent  to  its  compress.  Plaintiff 
had  no  authority  from  the  consignees  of  said  cotton  to  compress  same, 
or  to  in  any  manner  load  same  for  shipment  out  of  Austin,  until  said 
consignees  had  weighed,  marked,  and  classified  it,  and  informed  plain- 
tiff of  the  point  of  its  ultimate  destination. 

"5.  It  was  the  duty  of  defendant's  yardmaster  under  said  custom 
to  remove  all  empty  cars  from  the  sidings  adjacent  to  plaintiff's  com- 
press and  to  remove  therefrom  all  cars  loaded  with  compressed  cotton 
consigned  to  points  out  of  Austin. 
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"6.  During  the  months  of  October  and  November,  1906,  the  move- 
ment of  cotton  upon  all  railroads  in  Texas  was  unusually  heavy,  and 
a  freight  blockade  was  in  part  created  thereby  in  defendant's  yards 
in  Austin.  Said  blockade  was  caused  by  said  unusual  movement  of 
cotton  into  said  yards  and  the  delay  in  moving  it  out  after  its  arrival. 
The  delay  in  moving  the  cotton  out  was  caused  by  lack  of  cars  in  which 
to  reahip  it,  by  lack  of  switching  facilities  in  said  yards,  and  by  the 
action  of  the  consignees  of  said  cotton  in  refusing  to  authorize  plain- 
tiff to  compress  it  and  load  it  for  reshipment  out  of  Austin  until  they 
had  done  the  necessary  weighing,  classifying  and  marking. 

"7.  Plaintiff  directed  defendant's  yardmaster  to.  place  the  respec- 
tive cars  containing  said  cotton  on  the  sidings  adjacent  to  its  compress 
as  soon  after  it  received  notice  of  the  arrival  of  said  cars  in  defendant's 
yards  as  practicable.  Whatever  delay  intervened  between  the  receipt 
of  said  notice  by  plaintiff  and  the  ordering  in  by  it  of  said  cars  upon 
said  sidings  was  occasioned  (a)  by  the  time  necessarily  consumed  in 
unloading  upon  said  compress  platform  prior  shipments   of  cotton; 

(b)  by  the  time  consumed  by  the  consignees  of  such  prior  shipments 
in  weighing,  classifying  and  marking  the  cotton  composing  same,  and 

(c)  by  the  time  necessarily  consumed  in  reloading  the  cotton  compos- 
ing such  prior  shipments  after  it  was  compressed  and  ready  for  re- 
shipment. 

*'8.  During  said  months  no  car  containing  any  of  said  cotton  stood 
unloaded  on  the  sidings  adjacent  to  plaintiffs  compress  for  a  longer 
period  than  five  or  six  hours. 

*'9.  The  various  rules  and  regulations  of  the  Railroad  Commission 
of  Texas  and  the  constructions  thereof  pleaded  by  the  respective  par- 
ties were  introduced  in  evidence  and  will  be  found  in  the  statement  of 
facts.  The  writer  has  not  access  to  this  evidence  while  these  findings 
are  being  written,  and  respectfully  refers  to  same  as  they  appear  in 
the  statement  of  facts  in  preference  to  attempting  to  state  same  from 
memory. 

"10.  If  ^free  time'  began  to  run  against  said  shipments  of  cotton 
from  their  respective  arrivals  in  defendant's  yards  and  the  giving  of 
notice  of  such  arrival  to  plaintiff,  the  demurrage  claimed  by  defendant 
is  due  it  by  someone.  But  if  such  *free  time'  only  began  to  run  from 
the  placing  of  the  cars  containing  said  cotton  on  the  sidings  adjacent 
to  plaintiff's  compress,  neither  the  plaintiff  nor  anyone  else  owes  said 
demurrage. 

^^Conclusions  of  Law. — 1.  No  contractual  relations  existed  between 
plaintiff  and  defendant  with  reference  to  the  shipment  of  said  cotton 
and  the  plaintiff  does  not  owe  the  demurrage  which  accrued  in  de- 
fendant's favor  on  said  cotton  under  the  contract  for  its  transportation, 
if  any  such  demurrage  accrued. 

**2.  Under  the  facts  no  such  demurrage  accrued  in  defendant's 
favor. 

'HT.  L.  Brooks 
''Judge  26th  Judicial  District  of  Texas.'' 

Opinion. — ^The  railway  company  has   appealed  and  presented   the 
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case  in  this  court  upon  Beveral  assignments  of  error,  which  we  deem  it 
unnecessary  to  state  in  detail  and  consider  separately.  The  assign- 
ments do  not  assail  the  trial  court's  findings  of  fact;  and  the  conten- 
tion is  that,  under  the  facts  found,  appellant  was  entitled  to  demurrage 
and  appellee  was  liable  therefor.  The  trial  court  ruled,  against  both 
of  these  contentions,  and  if  either  ruling  was  correct  the  judgment 
must  stand. 

We  sustain  the  holding  that  appellee  was  not  liable  to  appellant  for 
the  demurrage  sought  to  be  recovered.  The  findings  of  fact  fail  to 
show  any  contractual  relation  between  them  in  reference  to  the  ship- 
ment of  the  cotton,  and  for  that  reason  appellee  was  not  liable  for  the 
demurrage  sought  to  be  recovered.  Appellee  was  engaged  in  the  busi- 
ness of  compressing  cotton.  The  cotton  in  question  did  not  belong, 
and  was  not  consigned,  to  it,  but  to  other  persons.  Appellee  com- 
pressed the  cotton,  and,  acting  as  agent  for  the  owners,  delivered  it 
to  appellant  for  transportation  and  collected  from  it  the  charges  for 
compression.  We  think  the  trial  court  ruled  correctly  when  it  held, 
on  the  facts  referred  to,  that  appellee  was  not  liable  for  demurrage, 
if  any  had  accrued.  This  ruling  results  in  an  affirmance,  and  ren- 
ders it  unnecessary  to  pass  ifpon  the  other  question  decided  by  the 
trial  court. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


John  Atler  v.  J.  M.  Erskine. 

Decided  May  6,  1908. 

1. — Deed — Coyenant  of  Warranty. 

Ordinarily  a  covenant  of  warranty  of  title  to  land  is  only  broken  by  an 
eviction  or  something  equivalent  thereto.  The  eviction  may  be  constructive,  as 
\vlien  the  purchaser  is  unable  to  obtain  possession  by  reason  of  the  paramount 
title  being  in  a  third  person,  and  in  a  suit  for  breach  of  the  covenant  it  must 
be  alleged  and  shown  that  such  title  existed  before  or  at  the  time  the  grantor 
made  the  covenant. 


2. — Same — Breach  by  Warrantor — Qniet  Enjoyment. 

The  principle  which  requires  the  eviction  of  the  vendee  to  be  by  one  claim- 
ing under  a  superior  title,  to  constitute  a  breach  of  the  covenant  for  quiet  en- 
joyment, is  subject  to  the  exception,  among  others,  that  the  covenant  extends 
to  all  acts  of  the  warrantor  himself,  whether  tortious  or  otherwise;  therefore 
any  act  of  the  warrantor  whereby  the  free  and  peaceable  enjoyment  by  the  gran- 
tee of  the  thing  granted  is  prevented,  is  a  breach  of  the  covenant. 

3. — ^Same — Case  Stated. 

A.  conveyed  a  tract  of  land  to  E.  by  deed  with  covenant  of  special  warranty; 
after  the  deed  was  delivered  E.  brought  suit  to  rescind  the  contract  on  the 
ground  that  the  deed  contained  only  a  special  instead  of  a  general  warran^; 
this  suit  was  decided  against  E.;  pending  the  suit  E.  refused  to  take  possession 
for  fear  it  would  prejudice  his  case,  and  A.  remained  in  possession  by  his 
tenant;  after  the  suit  was  decided  E.  demanded  of  A.  possession  of  the  premises, 
which  A.  refused  to  give.  Held,  that  the  act  of  A.  in  refusing  to  yield  pos- 
session to  E.  was  a  breach  of  his  covenant  of  warranty,  and  entitled  E.  to  re- 
cover the  purchase  money  with  interest  from  the  date  of  demand  for  possession. 
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Appeal  from  the  4l8t  Judicial  District.  El  Paso  County.  Tried 
below  before  Hon.  J.  M.  Goggin. 

W,  M,  Stanton,  for  appellant 

F.  0.  Morris,  for  appellee. 

NEILL,  Associate  Justice. — TKis  is  a  suit  by  appellee  against 
appellant  for  rescission  of  contract,  or  in  the  alternative  to  recover  on 
an  alleged  breach  of  warranty  the  sum  of  $2,500,  the  estimated  value 
of  the  half  block  of  land  conveyed  by  the  latter  by  special  warranty 
deed. 

The  defendant  filed  various  exceptions  to  plaintifPs  first  amended 
original  petition  upon  which  the  case  was  tried,  a  general  denial,  special 
pleas  setting  up  damages  in  offset,  and  a  plea  in  the  nature  of  a  cross- 
bill for  damages. 

By  supplemental  petition  plaintiff  excepted  to  the  various  special 
pleas  of  defendant,  and  such  exceptions  were  sustained;  and  defend- 
ant's exceptions  to  plaintiff's  petition  were  overruled. 

The  case  was  then  tried  before  a  jury  and  the  court  peremptorily 
instructed  it  to  find  against  plaintiff  on  the  count  for  rescission,  and 
for  him  on  the  count  for  a  breach  of  warranty;  and  it  is  from  a  ver- 
dict and  judgment  against  defendant,  on  such  instruction,  for  $2623 
that  he  prosecutes  this  appeal. 

The  assignments  of  error  are  too  numerous  to  be  considered  sep- 
arately. They  will,  however,  be  grouped  so  as  to  enable  us  to  consider 
the  essential  questions  presented,  which  may  be  thus  stated:  (1) 
Whether  plaintiiFs  petition  was  good  against  the  exceptions  urged;  (2) 
Whether  there  was  error  in  the  admission  or  exclusion  of  evidence; 
(3)  Whether  the  court  erred  in  sustaining  the  exceptions  to  defend- 
ant's answer  and  in  striking  out  his  cross-bill;  (4)  Whether  the  evi- 
dence warranted  the  peremptory  instruction. 

The  assignments  from  eighteen  to  twenty-seven  relate  to  the  first 
question. 

That  part  of  the  petition  which  declares  upon  a  breach  of  warranty 
contains  appropriate  allegations  of  the  following  facts,  which  were 
proved  by  the  undisputed  evidence:  On  June  11,  1906,  the  defendant 
executed  to  plaintiff  his  deed  conveying  him  the  west  half  of  block 
54,  Campbell  Addition  of  the  city  of  El  Paso.  The  consideration  for 
the  deed  was  $1000  cash,  and  a  tract  of  land  in  California  conveyed 
by  plaintiff  to  defendant,  which  was  estimated  in  the  trade  to  be 
worth  $1500.  The  clause  of  warranty  in  the  deed  from  defendant 
to  plaintiff  is  as  follows:  "And  he"  (the  grantor)  "does  hereby  bind 
himself,  his  heirs,  executors  and  administrators,  to  warrant  and  for- 
ever defend  all  and  singular  the  said  premises  unto  the  said  J.  M. 
Erskine,  his  heirs  and  assigns  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same,  or  any  part  thereof,  under  me 
or  my  title."  This  is  the  warranty  declared  on  and  alleged  to  have 
been  breached  by  defendant.  After  the  deed  was  delivered  plaintiff 
sued  defendant  to  rescind  the  contract  upon  the  ground  that  the  deed 
Vol.  L.  Civil— 37. 
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contained  only  a  special  instead  of  a  general  warranty.  Pending  the 
suit  plaintiflE  declined  to  take  possession  of  the  land  because  he  feared 
it  would  prejudice  him.  Consequently  the  defendant,  through  a  ten- 
ant, remained  in  possession.  Upon  that  suit  terminating  adversely  to 
him,  plaintiff,  on  February  27,  1907,  demanded  possession  of  the  prop- 
erty from  defendant,  and  upon  the  demand  being  refused  he  insti- 
tuted this  suit. 

Therefore  the  question  to  be  determined  may  be  stated  thus:  Did 
defendant's  refusal  to  deliver  possession  upon  the  demand  of  plaintiff 
constitute  a  breach  of  his  warranty  such  as  to  authorize  plaintiff  to 
recover  from  him  the  value  of  the  consideration  paid  with  interest 
from  the  date  of  the  demand  ?  The  contention  of  the  appellee  is  that 
the  warranty  is  for  quiet  enjoyment.  This  is  so  within  the  limits  of 
the  special  warranty,  that  is,  it  is  a  covenant  of  quiet  enjoyment  against 
defendant,  his  heirs  and  assignees  and  every  person  lawfully  claiming 
or  to  claim  the  premises  under  him  or  his  title,  but  it  extends  no 
further. 

Ordinarily  such  a  covenant  is  only  broken  by  an  eviction  or  some- 
thing equivalent  thereto.  There  is  a. breach  whenever  there  is  an  in- 
voluntary loss  of  possession  by  reason  of  the  hostile  assertion  of  an 
irresistible  title.  The  eviction  may  be  constructive,  as  when  the  pur- 
chaser is  unable  to  obtain  possession  by  reason  of  the  paramount  title 
being  in  a  third  person.  Flanagan  v.  Ward,  12  Texas,  209;  Peck  v. 
Hensley,  20  Texas,  674.  The  eviction  must  be  alleged  and  shown  to 
be  by  a  paramount  title  existing  before  or  at  the  time  the  defendant 
made  his  covenant;  for  the  covenant  of  warranty  relates  solely  to  the 
title  as  it  was  at  the  time  the  conveyance  was  made,  and  only  binds 
the  grantor  to  protect  the  grantee  and  his  assigns  against  a  better  title 
existing  before  or  at  the  date  of  the  grant.     Suth.  on  Dam.^  sec.  604. 

But  the  principle  which  requires  the  eviction  or  disturbance  to  be 
by  one  claiming  under  a  superior  title  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment,  is  subject  to  certain  well  settled  excep- 
tions, among  which  is  that  the  covenant  extends  to  all  acts  of  the 
covenantor  himself  whether  tortious  or  otherwise.  Rawls  on  Cove- 
nants, sec.  128;  Jones  on  Conveyances,  sec.  893;  Cassada  v.  Stabel,  90 
N.  Y.  Supp.,  633 ;  Dexter  v.  Manley,  4  Cush.,  14.  As  is  said  by  Chief 
Justice  Shaw  in  the  case  last  cited:  "Every  grant  of  any  right,  in- 
terest or  benefit  carries  with  it  an  implied  undertaking  on  the  part  of 
the  grantor  that  the  grant  is  intended  to  be  beneficial;  and  that  so 
far  as  he  is  concerned,  he  will  do  no  act  to  interrupt  the  free  and 
peaceable  enjoyment  of  the  thing  granted.**  The  interruption  of  plain- 
tiff's peaceable  enjoyment  by  the  defendants  keeping  him  out  of  pos- 
session of  the  land  he  sold  him,  is  just  what  defendant  has  done. 
This  act  of  his,  whether  tortious  or  not,  brings  the  case  within  the 
exception  stated  to  the  general  rule  and  renders  him  liable  for  his 
breach  of  warranty.  If  he  had  any  right  to  the  property  superior  to 
that  which  he  conveyed  plaintiff,  it  was  for  him  to  plead  and  prove 
it  as  a  defense.  And  his  failure  to  do  so  entitled  plaintiff  to  recover 
the  value  of  the  consideration  paid  for  the  land  with  interest  from  the 
date  of  his  demand  for  possession,  as  was  found  by  the  jury  under 
the  instruction  of  the  court. 


1908.]  El  Paso  &  S.  W.  R.  R.  Co.  v.  O'Keefe.  579 

We  hardly  need  remark  that  the  action  of  the  court  in  directing  the 
jury  to  find  against  the  plaintiff  on  the  count  in  his  petition  which 
sought  a  rescission  of  the  contract^  renders  the  question  as  to  its  action 
on  defendant's  exceptions  to  that  part  of  the  petition  of  no  import- 
ance. We,  therefore,  overrule  all  the  assignments  which  relate  to  the 
first  question  stated. 

We  have  considered  all  the  assignments  relating  to  the  other  ques- 
tions presented  and  find  that  none  is  well  taken. 

There  is  no  error  requiring  a  reversal  of  the  judgment  and  it  is 
afiSrmed. 

Affirmed. 
Writ  of  error  refused. 


El  Paso  &  Southwestern  Railroad  Company  v.  Patrick  O'Keefe. 

Decided  May  6,  1908. 

1. — ^Railroad — ^Defective  Step  on  Caboose— -Pergonal  Injury — Charge  Approved. 

In  a  suit  by  an  employe  against  a  railroad  company  for  damages  for  per- 
sonal injuries  caused  by  a  defective  step  or  stirrup  to  a  caboose,  charge  con- 
sidered, and  held  not  subject  to  the  objection  that  it  authorized  a  recovery  by 
plaintiff  if  the  step  or  stirrup  was  defective  and  dangerous  and  plaintiff  knew 
such  to  be  the  case,  even  though  defendant  was  not  guilty  of  negligence  in  the 
premises. 


2. — Same-— Inspection — ^Reasonable  Diligence — Charge. 

In  a  suit  by  an  employe  against  a  railroad  company  based  upon  the  negli- 
gence of  the  defendant  in  inspecting  its  cars,  a  charge  which  instructed  the  jury 
to  return  a  verdict  for  the  defendant  if  they  believed  from  the  evidence  that 
the  defendant  exercised  ordinary  care  to  see  that  the  equipment  of  the  car  in 
question  was  in  reasonably  safe  condition  ''and  was  not  guilty  of  negligence," 
was  not  subject  to  the  objection  that  the  words  quoted  added  something  to 
the  duty  of  defendant  beyond  the  exercise  oL  ordinary  care. 


8. — Same — ^Refusal  of  Special  Charge — Practice. 

The  refusal  of  a  requested  charge  which,  though  proper  in  itself,  is  already 
embraced  in  the  main  charge,  is  not  error. 

4. — Same — Charge  Approved. 

In  a  suit  for  personal  injuries,  the  following  charge,  to  wit:  "And  if 
the  permitting  of  the  nut  or  lag  screw  fastening  said  step  or  stirrup  to  the  sill 
of  said  car  to  become  so  loose  and  insecure  and  infirm  as  to  permit  said  step 
or  stirrup  to  move  out  of  place,  if  such  was  the  case,  was  under  the  facts  negli- 
gence, etc."  held,  not  subject  to  the  objection  that  it  assumed  certain  facts  and 
was  misleading. 

5. — Same— Contributory  Kegligence — Qnestion  of  Fact. 

The  refusal  of  the  trial  court  to  grant  a  new  trial  on  the  ground  that  the 
verdict  of  the  jury  against  the  defendant  was  contrary  to  the  following  charge, 
to  wit:  "You  are  charged  that  if  you  believe  from  the  evidence  that  plaintiff 
attempted  to  get  upon  a  moving  car,  and  that  in  so  doing  he  caught  hold  of  a 
lower  round  of  the  ladder  on  said  car  with  his  foot  in  the  stirrup,  and  placing 
himself  in  a  stooping  or  squatting  attitude,  and  that  such  attitude  was  a  dan- 
gerous one,  and  that  in  taking  such  position  plaintiff  was  guilty  of  negligence 
which  caused  or  contributed  to  his  injury,  then  you  will  find  a  verdict  for 
the  defendant,"  was  not  reversible  error.  The  facts  stated  did  not  constitute 
contributory  negligence  as  matter  of  law. 

6. — Same— Assumed  Bisk — Bnrden  of  Proof. 

In  a  suit  for  personal  injuries,  the  burden  is  upon  the  defendant  to  develop 
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and  Bustain  a  defense  of  assumed  risk,  and  in  the  absence  of  any  evidence  upon 
the  issue  it  will  not  be  presumed. 

7. — Same— Kaster  and  Berraat — Serrant  not  Beqvlred  to  Inspect. 

It  is  not  the  duty  of  a  railroad  employe  to  inspect  the  ears  which  he  is 
required  to  use.  He  has  the  right  to  rely  on  the  employer  having  exeretBed 
care  to  have  them  in  a  condition  safe  for  use. 

8. — Same— Xanner  of  Injniy— Improbability. 

Although  the  manner  in  which  a  personal  injury  occurs,  as  testified  to  by 
the  plaintiff  and  his  witnesses,  may  seem  improbable,  the  finding  of  the  jury 
should  not  be  disturbed  unless  it  appears  from  the  testimony  t£it  the  occur- 
rence was  a  physical  impossibility. 

8. — Same— Xeasnre  of  Damage— Charge  ApproTed. 

In  a  suit  for  personal  injuries,  charge  considered,  and  held  not  subject  to 
the  following  objections: 

( 1 )  That  it  authorized  double  damages,  and  was  confusing,  indefinite  and 
uncertain  as  to  the  damages  which  plaintiff  was  entitled  to  recover. 

(2)  That  it  authorized  a  recovery  for  loss  of  time  both  before  and  after 
the  trial,  when  the  pleadings  did  not  allege  such  damage. 

(3)  That  it  failed  to  instruct  the  jury  to  take  into  consideration  the  earn- 
ings of  plaintiff  in  other  employment  since  the  injury. 

(4)  That  it  was  erroneous  in  not  giving  the  jury  every  item  which  should 
be  considered  by  them  in  arriving  at  the  amount  of  the  damages. 

Error  from  the  District  Court  of  EI  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Patterson,  SMckler  &  Woodson,  for  plaintiff  in  error. 

Patterson  c6  Wallace,  for  defendant  in  error. 

JAMESy  Chief  Justice. — ^Appellee,  a  switchman  of  appellant^  sued 
for  damages  for  injury  to  his  foot,  caused  as  alleged  through  the  neg- 
ligence of  appellant  as  follows :  That  in  the  performance  of  his  duties 
plaintiff  had  occasion  to  climb  upon  a  caboose  and  to  use,  in  so  doing, 
a  sill  step  or  stirrup  which  had  been  allowed  to  become  defectively 
fastened  and  loose,  and  which  would  turn  when  used,  and  that  in 
using  it  on  this  occasion  it  caused  plaintiff  to  fall  and  his  foot  to  be 
run  over  by  the  caboose  wheels,  inflicting  upon  him  a  serious  and 
permanent  injury. 

Defendant  answered  by  a  general  denial,  pleas  of  contributory  n^- 
ligence  and  assumed  risk,  and  unavoidable  accident.  Plaintiff  ob- 
tained a  verdict  for  $3500,  which  was  reduced  by  remittitur  to  $2500. 

We  conclude  as  facts,  in  view  of  the  verdict  and  the  testimony,  that 
defendant  was  negligent  in  having  the  stirrup  in  the  loose  condition 
it  was  in;  that  plaintiff  received  his  injury  through  such  negligence, 
and  was  not  guilty  of  contributory  negligence,  and  the  risk  of  danger 
was  not  known  to  him  and  he  did  not  assume  it.  The  testimony  ad- 
duced by  plaintiff  was  not  consistent  in  all  particulars,  but  the  jnry 
could  have  found  from  it  as  a  whole  the  facts  involved  in  the  foregoing 
conclusions. 

The  second  assignment  of  error  complains  of  this'  clause  of  the 
charge:  "You  are  instructed  that  railway  companies  are  not  to  be 
regarded  as  insurers  of  the  safety  of  their  employes,  for  under  the 
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law  they  are  not  insurers,  and  one  who  enters  the  employment  of  a 
railway  company  assumes  all  risks  that  are  ordinarily  incident  to  the 
business,  but  he  may  assume  that  the  railway  company  and  its  other 
servants  and  employes  have  exercised  ordinary  care  to  do  their  duty, 
and  he  does  not  assume  the  risk  of  any  danger  that  may  be  brought 
about  by  the  negligence  of  the  railway  company,  or  its  other  servants 
or  employes,  unless  he  knows  of  such  negligence  and  the  attendant 
risk,  or  in  the  ordinary  discharge  of  his  duty  must  necessarily  have 
acquired  the  knowledge/' 

This  is  criticized  in  this,  that  defendant  was  not  required  to  show 
that  plaintiff  knew  of  the  negligence  that  caused  or  permitted  the  de- 
fect; that  the  paragraph  is  misleading  because  the  jury  may  have  be- 
lieved that  plaintiff  knew  of  the  defect  and  danger  but  did  not  know 
of  the  negligence,  because  the  jury  may  have  believed  that  plaintiff 
wd3  entitled  to  recover,  although  he  knew  of  the  defect  and  danger 
and  yet  defendant  may  not  have  been  negligent. 

We  think  the  charge  was  a  correct  statement  of  the  law.  It  is  in- 
conceivable how  the  servant  could  know  the  defect  and  danger,  and 
not  have  the  negligence  of  defendant  suggested  to  him  in  connection 
therewith.  So  far  as  the  last  of  the  criticisms  is  concerned,  viz. :  that 
the  defect  and  danger  may  have  been  known,  and  yet  these  may  not 
have  been  due  to  any  negligence  of  defendant,  we  see  no  harm  in  the 
charge  from  that  point  of  view,  when  before  the  jury  were  required 
to  consider  the  question  of  assumed  risk  or  any  other  defense  they 
must  have  found  that  the  defect  and  danger  were  the  result  of  de- 
fendant's negligence. 

Third  assignment  of  error:  This  complains  of  the  following  lan- 
guage that  occurs  in  one  of  the  charges:  "But  if  you  believe  that  the 
defendant  acting  through  its  inspectors  and  repairers  exercised  ordi- 
nary care  to  see  that  the  equipment  of  said  car  was  in  reasonably  safe 
condition  and  were  not  guilty  of  negligence,  then  and  in  that  event 
your  verdict  will  also  be  for  the  defendant  company,  for  unless  you 
believe  from  a  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  negligence,  your  verdict  must  be  for  the  defendant." 

The  use  of  the  words  "and  were  not  guilty  of  negligence*'  seems  to 
be  appellant's  grievance  in  regard  to  this  instruction.  It  contends 
that  these  words  added  something  to  its  duty  beyond  the  exercise  of 
ordinary  care.  We  think  no  average  body  of  men  would  be  misled 
into  such  an  idea,  where  the  court  so  clearly  defined  to  them  that 
negligence  consisted  of  the  failure  to  exercise  ordinary  care.  This 
disposes  also  of  what  is  contended  by  the  fourth  assignment. 

The  fifth  complains  of  the  refusal  of  this  charge:  "In  this  case 
the  plaintiff  alleges  that  he  was  injured  by  reason  of  the  step  or  stirrup 
on  defendant's  caboose  being  loose  and  by  his  attempting  to  get  on 
the  car  by  putting  his  foot  in  the  stirrup,  and  that  in  so  doing  the 
stirrup  moved  and  he  was  thrown  down  and  injured,  and  if  you  believe 
from  the  evidence  that  he  was  injured  in  any  other  manner  than  in 
the  manner  alleged  by  him,  then  you  will  find  a  verdict  in  favor  of 
the  defendant." 

The  propositions  are  that  there  was  testimony  that  plaintiff  fell 
from  the  car,  also  that  he  was  injured  by  reason  of  having  attempted 
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to  jump  on  a  moving  car  at  night  with  his  legs  crossed,  there  was  some 
improbability  in  plaintiff's  testimony,  hence  this  charge  should  have 
been  given.  The  seventh  paragraph  of  the  charge  permitted  a  re- 
covery by  plaintiff  only  upon  the  facts  and  theory  which  he  had  al- 
leged, and  instructed  that  unless  they  believed  the  facts  set  forth,  to 
find  for  defendants.  This  covered  the  matter  referred  to  in  the  re- 
quested instruction,  and  was  not  susceptible  of  being  misunderetood. 
It  virtually  told  them  that  plaintiff  could  not  recover  on  any  other 
state  of  facts. 

The  sixth  alignment  is  overruled  as  the  paragraph  of  the  charge 
it  refers  to  does  not  assume  any  fa(;t,  and  waa  not  misleading. 

The  seventh  and  eighth  are  also  overruled  as  the  testimony  did  not 
show  plaintiff's  contributory  negligence  as  a  matter  of  law. 

The  ninth  is  also  overruled.  It  is  based  upon  the  idea  that  as  there 
was  no  affirmative  proof  that  plaintiff  did  not  know  of  the  defective 
condition  of  the  stirrup,  the  presumption  was  that  he  knew  it,  and  if 
he  knew  it  he  assumed  the  risk  of  using  it;  and  furthermore  upon  the 
idea  that  the  defect  was  patent  and  obvious  and  no  reason  appeared 
why  he  did  not  discover  it  before  attempting  to  use  it.  It  seems  to 
ua  that  the  issue  of  assumed  risk  was  one  for  the  defendant  to  develop 
and  sustain,  and  in  the  absence  of  any  testimony  bearing  on  the  sub- 
ject it  would  not  be  established  by  presumption.  We  find  that  plain- 
tiff testified :  "This  was  the  first  move  I  made  after  supper ;  the  train 
was  moving  down  the  main  line;  I  went  down  to  the  main  line,  took 
hold  of  it.  I  did  not  examine  it."  The  same  testimony  is  sufficient 
to  dispose  of  the  tenth  assignment  of  error,  which  is  that  the  verdict 
should  have  been  for  defendant  for  the  reason  that  the  condition  was 
open  to  observation,  and  being  patent,  plaintiff  was  guilty  of  contribu- 
tory negligence  in  failing  to  make  use  of  his  senses.  The  proposition 
under  this  assignment  is  that  plaintiff  was  bound  to  use  ordinary  care 
to  discover  the  defect  in  the  step  before  using  it.  It  was  not  his  duty 
to  inspect,  and  furthermore,  he  could  rely  on  the  company  having  ex- 
ercised care  to  have  it  in  a  condition  safe  for  use. 

The  eleventh  and  twelfth  assignments  claim  that  the  verdict  was 
against  the  undisputed  evidence,  and  not  founded  upon  any  evidence: 
First,  in  that  the  testimony  of  plaintiff  was  that  his  foot  was  injured 
by  the  caboose  wheel  running  over  it,  when  it  is  a  matter  of  common 
knowledge  that  a  caboose  could  not  run  over  a  man's  foot  without 
cutting  it  off,  or  crushing  or  mangling  the  bones,  and  there  was  no 
evidence  that  a  single  bone  of  plaintiff's  foot  was  broken ;  and,  second, 
in  that  it  was  physically  impossible  for  that  portion  (front  part  of  the 
foot)  to  get  under  the  car  wheel,  and  plaintiff's  testimony  failed  to 
show  the  exact  manner  in  which  he  got  hurt,  or  how  it  was  possible 
for  the  front  part  of  his  foot  to  get  under  the  car  wheel  where  he  fell, 
on  his  back  with  his  toes  pointing  upward.  These  assignments  are 
submitted  upon  the  proposition  that  it  was  impossible  for  him  to  have 
fallen  on  his  back  or  on  his  right  side  with  his  toes  pointing  upward, 
and  the  wheel  to  have  run  over  the  front  part  of  his  foot.  The  tes- 
timony of  plaintiff  and  his  brother  was  certainly  sufiScient  to  warrant 
the  finding  that  plaintiff  was  using  the  stirrup  in  the  effort  to  get  up, 
tliat  it  was  bose  at  the  time  and  gave  way  with  him,  and  that  his  foot 
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went  under  the  straight  edge  of  the  car  wheel  which  passed  over  the 
front  part  of  it.  The  testimony  did  not  disclose  the  physical  impos- 
sibility of  that  happening  which  plaintiff  testified  did  happen.  The 
question  was  one  for  the  jury. 

Under  the  thirteenth  and  fourteenth  we  have  this  proposition :  ^^The 
evidence  showed  with  all  reasonable  certainty  that  this  car  had  been 
inspected  a  short  time  before  the  accident  and  the  step  found  to  be 
in  good  condition,  and  the  evidence  failing  to  show  that  there  was 
any  reasonable  probability  of  the  step  having  been  repaired  before  it 
was  again  examined  the  next  morning  and  found  to  be  in  a  good 
condition,  the  verdict  should  have  been  for  the  defendant." 

There  was  evidence  that  inspectors  had  been  at  work  with  this  train 
about  an  hour  before  the  injury.  There  was  evidence,  however,  from 
which  the  jury  could  have  concluded  that  the  inspection  made  was 
not  a  reasonably  careful  one.  There  was  also  evidence  that  the  stirrup 
was  examined  iust  after  the  injury  and  it  was  loose,  and  the  witness 
who  so  testified  went  with  plaintiff  to  the  hospital,  and  when  he  re- 
turned, soon  afterward,  he  examined  it  again  and  found  it  had  been 
tightened  and  placed  in  good  condition. 

The  fifteenth  claims  that  the  verdict  was  contrary  to  the  following 
instruction:  "You  are  charged  that  if  you  believe  from  the  evidence 
that  plaintiff,  in  attempting  to  get  on  the  caboose,  slipped  therefrom 
and  that  this  was  the  proximate  cause  of  his  injury,  or  that  he  was 
injured  by  reason  of  having  put  his  foot  upon  the  journal  box,  then 
you  will  find  for  the  defendant.^*  The  verdict  was  not  of  necessity  in 
the  face  of  this  charge.  The  jury  could  have  found  that  it  was  not  a 
case  of  slipping,  or  that  the  proximate  cause  was  iiot  the  placing  of 
his  foot  on  the  journal  box,  but  that  had  tlie  stirrup  been  in  order  he 
would  not  have  fallen  and  this  was  the  real  cause. 

The  sixteenth,  seventeenth  and  eighteenth  assignments  are  directed 
against  the  charge  on  the  measure  of  damages.    We  copy  it. 

"If  you  find  for  the  plaintiff  and  allow  him  damages,  you  will  allow 
him  such  sum,  if  paid  now,  as  you  believe  from  the  evidence  will  be  a 
fair  compensation  for  the  injuries  sustained  by  him;  and  in  estimating 
his  damages  you  will  take  into  consideration  the  mental  and  physical 
pain  suffered  by  him  in  consequence  of  his  injury;  and  if  you  believe 
from  the  evidence  that  in  consequence  of  his  injury  he  will  suffer  pain 
in  the  future  you  will  take  that  into  consideration  in  estimating  his 
damages;  and  if  you  believe  that  in  consequence  of  his  injury  he  has 
heretofore  been  prevented  from  laboring  and  earning  money,  and  has 
lost  time,  you  will  take  that  into  consideration  in  estimating  his  dam- 
ages, and  allow  him  the  reasonable  value  of  the  time  so  heretofore 
lost  by  him,  if  any,  in  consequence  of  his  injury;  and  if  you  believe 
from  the  evidence  that  in  consequence  of  his  injury  his  ability  to  labor 
and  earn  money  in  the  future  has  been  lessened  you  will  take  that 
also  into  consideration  in  estimating  his  damages,  and  allow  him  such 
sum,  if  paid  now,  as  you  believe  from  the  evidence  will  be  a  fair  com- 
pensation for  his  diminished  capacity,  if  any,  to  labor  and  earn  money 
in  the  future.*' 

The  points  made  are:  1st.  It  authorized  double  damages,  or  at 
any  rate  damages  other  than  what  would  be  a  fair  compensation  for 
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the  injury,  and  it  was  confusing,  indefinite  and  uncertain  as  to  the 
damages  which  plaintiff  was  entitled  to  recover. 

2d.  Plaintiff  could  not  recover  for  loss  of  time  up  to  the  time  of 
trial  nor  for  loss  of  time  in  the  future,  without  claiming  same  specifi- 
cally in  his  petition,  or  at  least  making  allegations  sufficiently  broad 
to  include  loss  of  time  in  the  past  as  well  as  in  the  future. 

3d.  The  petition  being  only  for  damages  for  decreased  ability  to 
earn  money  in  the  railroad  business,  and  there  being  evidence  that  he 
had  been  earning  money  in  the  saloon  business  since  the  accident,  the 
court  should  have  told  the  jury  that  in  estimating  the  damages  for 
lost  time  to  take  into  consideration  what  plaintiff  earned  in  the  other 
employment. 

4th.  The  court  having  undertaken  to  specify  all  that  the  jury  shoiild 
consider  in  estimating  plaintiff's  damages,  and  the  defendant  being 
entitled  to  have  the  jury  consider  what  the  plaintiff  had  earned  in  the 
saloon  business,  the  charge  was  erroneous  in  not  giving  the  jury  every- 
thing that  should  be  considered  by  them  in  arriving  at  the  amonnt 
plaintiff  was  entitled  to. 

There  is  nothing  in  the  charge  which  tends  to  allow  double  damages 
and  the  charge  was  plain  and  intelligible  in  all  respects. 

The  petition  alleged  the  permanency  of  the  injury;  that  by  reason 
of  it  he  has  suffered  and  will  continue  to  suffer  in  the  future  great 
bodily  pain  and  mental  anguish ;  that  at  the  time  of  his  injury  he  was 
29  years  of  age,  a  strong,  healthy,  able-bodied  man  earning  $125 
per  month,  which  earning  capacity  would  have  increased  with  his 
experience  and  ye^rs;  that  on  account  of  the  crippled  condition  of 
his  foot  he  is  unable  to  follow  his  business  of  railroading,  in  which 
he  is  skilled,  and  unable  to  stand  a  physical  examination,  and  for  this 
he  has  suffered  great  pecuniary  loss.  These  allegations  were  sufficient 
to  warrant  tlie  court  in  submitting  the  damages  sustained  by  him  np 
to  the  date  of  the  trial  and  those  in  the  future. 

The  charge  was  not  objectionable  in  respect  to  not  calling  specific 
attention  to  tlie  fact  that  plaintiff  had  some  earning  capacity  left 
The  charge  authorized  damages  in  respect  to  time  lost  and  earning 
capacity  as  plaintiff  had  sustained  such  losses,  and  no  further.  Any 
amplification  or  explanation  of  this  charge,  if  desired,  should  have 
been  asked. 

We  are  unable  to  hold  that  the  judgment  is  excessive  and  it  is 
affirmed. 

Affirmed, 
Writ  of  error  refused. 


Continental  Fruit  Express  v.  G.  C.  Leas. 

Decided  May  6,  1908. 

1. — Continuance — ^Discretion  of  Court. 

When  a  motion  to  postpone  a  trial  to  a  future  day  of  the  term  is  ad- 
dressed to  the  discretion  of  the  court,  the  action  of  the  court  wiH  not  be  revised 
on  appeal  unless  it  is  apparent  that  the  court  abused  its  discretion.  Motion 
to  postpone  a  trial  because  certain  depositions  had  not  been  received,  consid- 
ered and  held  insufficient  in  the  matter  of  diligence, 
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2. — Parties — Joint  Tort  Feasor — Eecovery  Over. 

A  company  which  rents  defective  refrigerator  cars  to  a  railroad  company 
and  is  jointly  interested  in  and  shares  with  the  railroad  company  the  profits 
of  operating  the  cars,  is  a  joint  tort  feasor  with  the  railroad  company,  and  each 
is  severally  liable  for  injuries  resulting  from  the  use  of  such  cars.  No  right 
of  recovery  over  exists  as  between  such  parties. 

S. — ^Vaster  and  Servant — ^Personal  Injuries — ^Liability  of  Third  Parties. 

One  who  furnishes  defective  cars  to  a  railroad  company  can  not  evade 
responsibility  for  injuries  thereby  resulting  to  an  employe  of  the  railroad  com- 
pany by  a  contract  with  the  company,  to  which  the  employe  was  not  a  party, 
that  the  company  alone  should  be  responsible. 

4. — Bailroads — ^Defective  Car — ^Liability. 

Ordinarily,  when  a  defective  car  has  been  received  by  a  connecting  railroad 
to  be  hauled  over  its  line,  the  owner's  responsibility  for  a  defect,  which  is  not 
secret,  ceases  after  the  connecting  road  has  had  full  control  over  it  and  an 
opportunity  to  inspect  it.  One  railroad  is  not  responsible  for  a  defect  in  a  car 
of  another  railroad  which  a  proper  inspection  would  not  discover.  A  proper 
inspection  is  the  whole  duty  of  a  connecting  line. 


i-contractnal  Liability. 

Whenever  one  person  is  by  circumstances  placed  in  such  a  position  with  re- 
gard to  another  that  every  person  of  ordinary  sense  will  at  once  recognize  that 
if  he  does  not  use  ordinary  care  and  skill  in  his  own  conduct  with  regard  to 
those  circumstances  he  would  cause  danger  of  injury  to  the  person  or  property 
of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid  such  danger. 

6. — ^Personal  Injnries — ^Defective  Handhold — Charge. 

In  a  suit  for  personal  injuries  caused  by  a  defective  handhold  upon  a  freight 
car^  charge  considered  and  approved. 

ON    HOnON    FOB   BEHEABING. 

7. — Joint  Tort  Feasors— Evidenoe. 

Evidence  considered  and  held  sufficient  to  sustain  a  finding  that  a  com- 
pany which  rented  refrigerator  cars  to  a  railroad  to  be  used  in  the  transporta- 
tion of  freight,  was  engaged  with  the  railroad  company  in  operating  the  car  and 
shared  in  the  profits  of  the  lousiness. 


8. — Kegligence— Handhold — Construction — ^Evidence. 

The  question  whether  or  not  the  fastening  of  a  handhold  upon  a  freight 
car  with  lag-screws  instead  of  with  bolt  and  nut,  was  negligence,  was  one  of 
fact  for  the  jury,  in  a  suit  for  damages  for  personal  injuries  resulting  from 
the  giving  away  of  a  handhold  fastened  with  lag-screws.  Evidence  considered 
and  held  sufficient  to  support  a  finding  that  the  use  of  lag-screws  for  such 
purpose  was  negligence,  the  approval  of  lag-screws  by  an  association  of  master 
car  builders  to  the  contrary  notwithstanding. 

Appeal  from  the  41st  Judicial  District,  El  Paso  County.  Tried 
below  before  Hon.  J.  M.  Goggin. 

Beall  &  Kemp,  for  appellant. — The  court  erred  in  refusing  to  give 
the  defendant's  special  charge,  as  follows:  "The  Continental  Fruit 
Express  is  the  only  defendant  on  trial  before  you,  and  as  the  evidence 
does  not  justify  you  in  finding  against  the  defendant,  you  are  instructed 
to  return  a  verdict  for  the  defendant.'*  Because  the  undisputed  evi- 
dence showed  that  the  Continental  Fruit  Express  was  not  a  common 
carrier,  but  merely  furnished  cars  to  railroad  companies ;  that  the  plain- 
tiff at  the  time  of  his  injury  was  in  the  employ  of  the  railroad  com- 
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pany  that  wad  hauling  said  car;  that  the  car  at  the  time  he  was  in- 
jured had  passed  entirely  from  the  control  of  this  defendant,  and  was 
in  the  hands  and  under  the  control  of  the  carrier  employing  the  plain- 
tiff; and  that  this  defendant  was  not  liable  to  the  plaintiff  for  dam- 
ages resulting  either  from  any  defect  existing  in  the  original  construc- 
tion of  the  car  with  respect  to  the  handhold,  or  from  a  want  of  care 
in  regard  to  the  inspection  or  keeping  said  handhold  in  a  reasonably 
safe  condition.  Galveston,  H.  &  S,  A.  Ry.  Co.  v.  Nass,  94  Texas,  255; 
East  Line  &  R.  R.  Ry.  Co.  v.  Culberson,  72  Texas,  375;  Cunningham 
V.  I.  &  G.  N.  Ry.  Co.,  61  Texas,  503;  Missouri,  K.  &  T.  v.  Chambers, 
17  Texas  Civ.  App.,  487;  Kennedy  v.  Embry,  72  Texas,  387;  Kahl 
v.  Love,  37  N.  J.  L.,  5;  Perez  v.  Rabaud,  76  Texas,  191;  Heindirk  v. 
Louisville  Elev.  Co.,  92  S.  W.,  608;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sliger, 
100  S.  W.,  957;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Parish,  93  S.  W., 
682;  Huset  v.  Case  Threshing  Machine  Co.,  61  L.  R.  A.,  305;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.,  27  L.  R.  A.,  583;  Bragdon  v. 
Perkins-Campbell  Co.,  87  Fed.,  109 ;  Loop  v.  Litchfield,  42  N.  Y.,  351 ; 
Losee  v.  Buchanan,  51  N.  Y.,  491 ;  Heizer  v.  Kingsland  Mfg.  Co.,  110 
Mo.,  605;  Burke  v.  DeCastro  Sugar  Ref.  Co.,  11  Hun,  354;  Barrett 
V.  Singer  Mfg.  Co.,  1  Sweeny,  545;  McCaffrey  v.  Mossberg  Mfg.  Co., 
23  R.  I.,  381;  Case  Plow  Works  v.  Niles  &  S.  Co.,  90  Wis.,  590;  Ed- 
wards V.  New  York  &  H.  Ry.  Co.,  50  Am.  Rep.,  659;  Freeman  v. 
Hunnewell,  39  N.  E.,  1012;  Texas  &  Pac.  Ry.  v.  Moore,  27  S.  W., 
962;  Glynn  v.  Cent.  R.  R.  Co.,  17  Am.  Eng.  (N.  S.)  R.  R.  Cases,  482; 
Sawyer  v.  Minneapolis  &  St.  L.  Ry.  Co.,  33  Am.  &  Eng.  Ry.  Cases,  394. 

The  owner  of  cars  furnished  a  railway  company  on  application  for 
the  transportation  of  freight  in  consideration  of  one  cent  a  mile  to  be 
paid  as  rental  while  said  car  is  in  use  by  said  railway  company,  is  not 
liable  to  the  employes  of  said  railway  company  operating  said  car  hav- 
ing the  control  and  power  of  inspection,  who  may  be  injured  on  ac- 
count of  defective  conditions  of  said  car  caused  by  its  use.  Same  au- 
thorities. 

It  was  the  duty  of  the  railway  company,  whose  servant  plaintiff  was 
at  the  time  he  received  his  injury,  to  exercise  ordinary  care  to  furnish 
him  with  reasonably  safe  appliances,  and  to  maintain  the  same,  and 
if  the  said  railroad  company  failed  in  this  duty,  the  master  was  liable 
to  its  servant  so  injured  through  its  negligence,  and  the  owner  of  the 
car  who  rented  the  same  to  the  railway  company  was  not  liable  to 
plaintiff,  because  said  owner  had  no  opportunity  of  inspecting  the  car 
while  under  the  control  and  in  the  possession  of  the  railroad  company 
operating  the  same.  The  duty  of  maintaining  said  car  with  reasonably 
safe  appliances  by  proper  inspection,  devolved  upon  the  railroad  com- 
pany which  received  and  operated  it  on  its  line  of  railroad.  East  Line 
Ry.  Co.  V.  Culberson,  72  Texas,  375;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Nass,  94  Texas,  255;  Cunningham  v.  I.  &  G.  N.  Ry.  Co.,  51  Texas, 
503;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chambers,  17  Texas  Civ.  App.,  487; 
International  &  G.  N.  Ry.  Co.  v.  Keman,  78  Texas,  297;  Jones  v. 
Shaw,  41  S.  W.,  693;  Glynn  v.  Cent.  R.  R.  of  N.  J.,  17  Am.  and  Eng. 
R.  R.  Cases  (new  series),  483;  Elmer  v.  Locke,  135  Mass.,  575;  cases 
cited,  Clifford  v.  Atlantic  Cotton  Mills,  146  Mass.,  47;  Sawyer  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  38  Minn.,  103. 
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W,  M.  Peiicolas  and  T.  A.  Falvey,  for  appellee. — A  car  company 
which  owns  large  numbers  of  patented  '^refrigerator  cars,"  which  it 
maintains  in  "parks''  at  various  points  in  the  United  States,  which 
is  engaged  (for  its  own  financial  profit)  in  the  business  of  compelling 
railroads  to  use  said  cars  on  payment  of  mileage  to  it  and  on  condi- 
tion that  it  will  be  allowed  to  make  a  profit  by  icing  tlie  cars;  which 
controls  the  transportation  of  said  cars  and  directs  when  and  how 
they  shall  be  carried;  which  employs  agents  to  report  the  arrival  and 
departure  of  said  cars,  which  employs  travelling  agents  to  "hustle  the 
cars  along,"  which  sends  men  with  the  cars;  which  knows  when  the  cars 
start  that  they  will  be  handled  by  railway  employes ;  which  knows  that 
the  cars  are  dangerous  instrumentalities,  is  charged  with  the  duty  of 
original  safe  construction  and  safe  maintenance  and  is  jointly  liable 
with  the  railroad  whose  employe  is  injured  either  by  unsafe  construc- 
tion or  by  unsafe  maintenance.  Leas  v.  Continental  Fruit  Express,  45 
Texas  Civ.  App.,  162;  Pennsylvania  Ry.  v.  Snyder,  55  Ohio  St.,  342; 
60  Am.  St.  700;  45  N.  E.,  559;  Schubert  v.  Clark,  51  N.  W.,  1103;  15 
L.  R.  A.,  818;  32  Am.  St.,  559;  Peters  v.  Rylands,  20  Pa.  St.,  497; 
Jackman  v.  Arlington  Mills,  137  Mass.,  283;  Wellington  v.  Downer, 
104  Mass.,  64. 

If  Continental  Fruit  Express  owes  a  duty  of  safe  construction  and 
maintenance  and  neglects  either  and  an  injury  occurs  as  in  this  case,  its 
negligence  would  have  contributed  to  the  injury  although  the  railroad 
might  also  be  negligent  in  not  discovering  and  remedying  the  defect. 
The  causal  connection  is  not  broken  if  the  intervening  event  is  one 
which  might,  in  the  natural  course  of  things,  be  anticipated  as  not  en- 
tirely improbable,  and  the  defendant's  negligence  is  an  essential  link 
in  the  chain  of  causation.  Markham  v.  Houston  Navigation  Co.,  73 
Texas,  247;  Gulf,  C.  &  S.  F.  Ry.  v.  McWhirter,  77  Texas,  356;  Gal- 
veston, H.  &  S.  A.  Ry.  v.  Croskell,  6  Texas  Civ.  App.,  160 ;  Elmer  v. 
Locke,  135  Mass.  575. 

NEILL,  Associate  Justice. — The  pleadings  and  the  nature  of  this 
case  are  fully  stated  in  the  opinion  of  this  court  delivered  on  a  former 
appeal,  which  is  reported  in  45  Texas  Civ.  App.,  162,  and  need  not  be 
repeated.  We  will  add  that  the  plaintiff  dismissed  as  to  the  railway 
companies  and  that  the  appellant  filed  its  plea  and  cross-action  against 
its  co-defendant,  the  El  Paso  &  Rock  Island  Railway  Company,  charg- 
ing said  company  with  a  failure  of  its  duty  to  properly  inspect  the  car 
from  which  the  plaintiff  fell  and  was  injured,  and  prayed,  in  event 
judgment  was  recovered  against  it,  that  it  have  judgment  over  against 
said  railway  company  for  the  amount  recovered.'  A  demurrer  of  the 
railway  company  was  sustained  to  appellant's  cross-action,  and  the  case 
was  tried  before  a  jury  and  resulted  in  a  judgment  in  favor  of  plain- 
tiff against  appellant  for  $3,000,  from  which  it  has  appealed,  as  well 
as  from  the  judgment  against  it  in  favor  of  its  codefendant,  the  El 
Paso  &  Rock  Island  Railway  Company,  dismissing  appellant's  cross- 
action. 

Conclusions  of  Fact — On  January  28,  1905,  the  plaintiff,  while  in 
the  employ  of  the  El  Paso  &  Northeastern  Railway  Company  as  a 
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brakeman  upon  one  of  its  freight  trains  and  discharging  the  duties  of 
his  employment  in  descending  a  ladder  on  one  of  the  cars,  the  handhold 
which  he  had  grasped  pulled  out  of  the  car  and  he  was  thrown  to  the 
ground  by  reason  thereof  and  his  hand  was  run  over,  and  mashed  and 
had  to  be  amputated  in  consequence.  The  car  from  which  he  fell  by 
reason  of  the  giving  way  of  the  handhold  belonged  to  and  was  being 
used  in  the  service  of  the  Continental  Fruit  Express,  a  corporation  en- 
gaged, with  the  railway  companies  who  were  joined  in  this  suit  as 
appellant's  codefendants,  in  carrying  fruit  and  perishable  goods  in  cars 
owned  and  furnished  by  it  to  the  railroads  for  carrying  on  the  busi- 
ness in  which  it  and  the  railroad  companies  were  engaged.  The  hand- 
hold which  pulled  out  was  fastened  to  the  side  of  the  car  with  a  lag- 
screw  instead  of  with  a  bolt  and  nut,  which  the  exercise  of  ordinary  care 
required.  The  fastening  with  lag-screws  instead  of  with  bolt  and  nut 
was  negligence  on  the  part  of  the  appellant,  the  wood  around  the  lag- 
screws  in  which  they  were  embedded  being  rotten,  rendering  the  fasten- 
ing thereby  of  the  handhold  defective  and  insecure  and  covered  with 
paint-  so  that  the  defect  was  concealed  and  could  not  be  discovered  by 
the  railway  companies  and  its  employes  operating  said  car.  Such  defect 
in  the  fastening  of  the  handhold  existed  when  the  appellant  delivered 
the  car  to  the  railway  companies  to  be  used  in  carrying  on  the  busi- 
ness in  which  it  and  said  railways  were  engaged,  and  appellant  knew 
or  was  charged  with  knowledge  thereof.  The  appellant  knew  that  the 
car  with  the  defective  handhold  would  be  operated,  and  intended  that 
it  should  be  so  operated,  by  the  employes  of  the  railway  companies  when 
it  delivered  it  for  their  use,  and  could  have  reasonably  anticipated  at 
the  time  that  an  employe  engaged  in  running  a  train  in  which  sucli 
car  was  placed  might  be  injured  in  the  way  plaintiff  was  by  reason  of 
the  defective  and  insecure  fastening  of  the  handhold;  that  the  appel- 
lant was  guilty  of  negligence  in  delivering  said  defective  car  to  said 
railway  companies,  and  in  using  it  in  the  business  it  was  engaged  in 
with  them  and  such  negligence  was  the  sole  and  proximate  cause  of 
plaintiff's  injuries  whereby  he  was  damaged  in  the  amount  found  by 
the  jury. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  insisted  upon, 
is  that  which  complains  of  the  action  of  the  court  in  overruling  appel- 
lant's motion  to  postpone  the  trial  for  the  purpose  of  enabling  it  to  pro- 
cure the  testimony  of  certain  witnesses  who  resided  in*  other  States,  to 
whom  it  had  propounded  interrogatories  and  caused  commissions  to 
be  issued  and  placed  in  the  hands  of  the  proper  officers  for  the  purpose 
of  having  their  depositions  taken  to  be  used  as  evidence  upon  the  trial. 
The  motion  was  such  as  invoked  the  exercise  of  the  discretion  of  the 
court,  and,  unless  it  is  apparent  that  its  action  upon  it  was  an  abuse  of 
such  discretion,  it  can  not  be  reviewed  on  appeal.  Neyland  v.  Texas, 
etc..  Lumber  Company,  26  Texas  Civ.  App.,  417.  Therefore  the  ques- 
tion to  be  determined  is,  was  there  a  manifest  abuse  of  this  discretion? 
It  does  not  appear  from  the  record  before  us  when  this  suit  was  filed, 
as  it  would  had  rule  13  of  the  District  Court  been  observed  by  plaintiff's 
counsel  when  he  filed  his  second  amended  original  petition,  upon  which 
the  case  was  tried.    But  such  amended  petition  was  filed  November  22, 
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1905,  and  charged  appellant  with  the  acts  of  negligence  upon  which 
plaintiflE  relied  for  a  recovery  in  this  action.  If  not  before,  appellant 
then  knew  what  allegations  the  plaintiflE  based  his  right  of  recovery 
upon  and  that  it  would  have  to  meet  and  defend  against  them:  for 
if  the  amended  petition  disclosed  a  cause  of  action,  appellant  can  not 
excuse  itself  from  its  failure  to  prepare  its  case  for  trial  upon  the 
issues  of  fact  by  saying:  "I  did  not  think  the  matters  alleged  con- 
stituted a  cause  of  action  against  me,  and  relied  upon  the  court's  sus- 
taining my  demurrer  to  the  petition,  and  consequently  made  no  prepara- 
tion for  trial  upon  the  issues  of  facts  until  my  demurrer  was  overruled 
and  it  was  judicially  determined  that  the  plaintiflE  had  alleged  a  cause 
of  action.**  If  this  were  an  excuse,  misapprehension  on  the  part  of 
defendant  of  the  law  as  to  what  it  takes  to  constitute  a  cause  of  action, 
would  always  prevent  a  cause  from  being  tried  upon  the  facts,  until 
he  became  enlightened  by  the  court's  overruling  his  demurrer  to  plain- 
tiff's petition.  The  presumption  that  everyone  knows  the  law,  though 
a  pure  fiction,  must  be  acted  upon  in  the  administration  of  justice  as 
though  it  were  absolutely  true.  The  defendant  not  only  knew  on 
November  2,  1905,  what  allegation  the  plaintiff  relied  upon  to  make 
out  its  case,  but  knew  then,  as  well  as  it  did  at  any  time  afterwards, 
what  facts  it  could  prove  in  defense,  and  the  names  and  residences  of 
the  witnesses  by  whom  it  could  prove  such  defensive  matters.  Yet,  it 
did  not  inform  its  counsel  at  El  Paso,  charged  with  the  conduct  and 
management  of  its  defense,  of  the  facts  it  could  prove,  nor  the  names 
and  residences  of  the  witnesses,  until  after  the  case  was  once  tried  and 
the  judgment  in  its  favor  reversed  on  appeal  and  the  cause  remanded 
to  the  District  Court  for  a  new  trial,  and  not  then,  until  four  months 
after  the  judgment  was  reversed  and  it  knew  the  case  would  again  be 
tried  in  the  District  Court.  In  view  of  these  matters,  it  seems  to  us 
there  was  such  a  lack  of  diligence  on  the  part  of  the  defendant  in 
preparing  its  case  for  trial,  that  it  can  not  be  said  the  trial  court  abused 
its  discretion  in  overruling  its  motion  to  postpone  the  trial.  Hicks  v. 
Porter,  85  S.  W.,  437;  Galveston,  H.  &  S.  A.  Ry.  v.  Walker,  16  g. 
W.,  228 ;  Ley  v.  Hahn,  81  S.  W.,  354 ;  McMahan  v.  Busby,  29  Texas, 
195;  Green  v.  Crow,  17  Texas,  182;  Hogan  v.  Burleson,  25  Texas 
Supp.  36 ;  Watson  v.  Blymer  Mfg.  Co.,  66  Texas,  658 ;  Stith  v.  Moore, 
95  S.  W.,  587;  Falls  Land  Co.  v.  Chisholm,  71  Texas,  523.  Though 
the  depositions  for  which  the  postponement  was  asked  were  returned 
and  filed  before  the  term  of  the  court  at  which  the  case  was  tried  had 
expired,  as  is  shown  probable  from  the  application  for  continuance, 
this  did  not  tend  to  disprove  the  statement  of  the  trial  judge,  made  in 
ruling  upon  the  motion,  that  to  grant  it  would  be  tantamount  to  a 
continuance  to  the  next  term ;  for  the  trial  of  other  cases  on  the  docket 
may  have  in  fact  required  all  the  time  remaining  of  the  term. 

2.  The  court  did  not  err,  as  is  complained  in  the  second  assign- 
ment of  error,  in  sustaining  the  demurrer  of  the  El  Paso  &  Rock 
Island  Railway  Company  to  appellant's  cross-action  to  recover  dam- 
ages over  against  said  company.  If  the  appellant  was  jointly  interested 
in  and  shared  with  the  railway  companies  the  profits  of  operating  the 
defective  car  which  caused  plaintiff's  injuries,  as  is  alleged  in  his  peti- 
tioUy  it  was  a  joint  tort  feasor  irith  its  codefendant  and  was  as  much. 
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if  not  more^  responsible  for  tlie  negligence  which  was  the  proximate 
cause  of  his  injury  as  the  railway  company  over  whose  track  the  car 
was  being  operated;  and  the  appellant  was  therefore  not  entitled  to 
recover  over  against  its  co-defendant  damages  recovered  against  it  for 
an  injury  caused  by  a  wrong  in  which  its  participation  concurred  in 
producing.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Nass,  94  Texas,  255; 
North  Texas  Traction  Co.  v.  Caldwell,  99  S.  W.,  869.  If,  however, 
there  was  error  in  the  court's  sustaining  the  exceptions  of  the  El  Paso 
&  Rock  Island  Ry.  Co.  to  appellant's  cross-action,  it  was  a  matter  be- 
tween appellant  and  its  codefendant,  and  can  not  affect  the  rights  of 
the  appellee.  City  of  San  Antonio  v.  Pizzini,  95  Texas,  1;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Croskell,  6  Texas  Civ.  App.,  160. 

3.  The  third  assignment  of  error  complains  that  the  court  erred  in 
refusing  an  instruction  requested  by  the  appellant  peremptorily  charg- 
ing the  jury  to  return  a  verdict  in  its  favor.  The  propositions  asserted 
under  this  assignment  beg  the  question  by  assuming,  as  undisputed 
facts,  that  the  appellant  was  not  a  common  carrier,  but  merely  rented 
its  cars  to  railroad  companies  to  be  operated  over  their  respective  lines 
of  railway  under  an  agreement  tliat  they  were  to  be  operated  under  the 
rules  established  by  the  Master  Car  Builders'  Association,  which  require 
each  railway  to  inspect  such  cars,  and  in  case  they  or  any  appliances 
thereof  are  found  defective  or  out  of  repair,  to  repair  the  same  so  they 
might  be  safely  used  and  handled  by  the  employes  of  the  railway  com- 
pany, and  in  the  event  any  of  the  cars  should  become  defective  or  out 
of  repair  in  its  appliances  through  the  negligence  of  the  railway  com- 
pany, and  one  of  its  employes  sustain  an  injury  in  consequence  thereof 
while  such  car  is  being  operated  on  its  line  of  railway,  the  liability  was 
fixed  upon  the  railway  company  so  negligently  failing  to  inspect  and 
repair  said  car,  and  the  owner  of  the  car  exonerated  from  any  liability 
for  damages  to  the  servant  or  employe  of  such  railway  company.  Upon 
these  assumptions,  contained  in  the  first  proposition,  is  predicated  the 
second,  which  asserts  that  if  it  was  the  duty  of  the  owner  of  the  car 
to  provide  for  its  inspection  and  repair  any  defect  in  its  appliances 
Arising  from  its  use  after  it  passed  from  its  control  into  the  hands  of 
the  railway  company,  still,  as  the  undisputed  evidence  shows  the  car 
was  inspected  before  it  was  received  by  the  railway  company  operating 
it,  by  competent  inspectors,  it  would  not  be  liable  to  plaintiff,  because 
the  negligence  of  the  servant  of  the  railway  company  in  failing  to 
make  a  proper  inspection,  was  the  proximate  cause  of  plaintiff's  in- 
jury. 

We  can  not  perceive  how  a  servant  of  one  of  the  railway  companies 
could  be  affected  by  the  agreement  or  understanding  between  the  rail- 
roads and  the  appellant  to  operated  the  latter's  cars  under  the  rules 
established  by  the  Master  Car  Builders*  Association,  or  by  the  failure 
of  either  to  comply  with  an  agreement  the  servant  was  not  a  party  to, 
had  no  interest  in  and  had  no  means  of  enforcing.  If  there  was  such 
an  agreement  it  affected  only  the  parties  to  it,  and  neither  its  observ- 
ance nor  violation  would  relieve  either  from  liability  to  such  servant 
for  an  injury  caused  by  its  negligence,  or  by  the  concurrent  negligence 
of  both.  So  we  will  take  no  further  notice  of  the  agreement  between 
the  appellant  and  the  railroads  in  operating  the  former's  cars  than  to 
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observe  that  it  appears,  from  the  fact  that  it  was  made,  that  it  was 
interested  in  the  operation  of  its  cars  by  the  railroad  companies,  and 
that  it  sought  to  prescribe  and  control  the  manner  of  their  operation 
by  contract,  prescribing  certain  rules  for  their  operation,  and  to  fasten 
the  liability  upon  the  railroad  company  for  an  injury  to  its  servant 
caused  by  its  negligent  failure  to  comply  urith  such  rules.  It  may  also 
be  remarked  that  the  agreement  only  seeks  to  fix  the  liability  of  the 
railroad  for  an  injury  to  its  servant  caused  when  the  car  was  being 
operated  over  its  line  of  railway  by  its  becoming  defective  or  out  of 
repair  in  its  appliances  through  the  negligence  of  such  railway  com- 
pany and  its  failure  to  inspect  and  repair  it,  and  does  not  undertake  to 
fix  the  liability  for  an  injury  to  a  servant  caused  by  defect  in  the  car 
or  its  appliances  which  existed  before  it  was  received  by  such  railway 
company  or  did  not  arise  from  its  negligence.  These,  however,  are 
matters  which  do  not  affect  the  plaintiff,  for  the  liability  of  the  re- 
spective parties  to  him  must  be  determined  by  the  law,  and  not  by  an 
agreement  between  other  parties. 

While  it  is  apparent  from  the  facts  in  this  case  that  the  relation 
of  master  and  servant  did  not  exist  between  the  appellant  and  the 
appellee,  and  that  the  former,  strictly  speaking,  owed  the  latter  no 
duty  arising  from  such  relation,  and  while  it  can  make  no  difference 
in  this  particular  case,  so  far  as  the  rights  of  the  parties  are  concerned, 
whether  the  appellant,  in  the  strict  sense  of  the  term,  be  regarded  as  a 
common  carrier  or  not,  still  it  does  not  follow  that  it  owed  no  duty  to 
the  appellee  as  a  servant  of  the  railway  company  while  operating  its 
cars.  A  liability  must  rest  on  some  one  for  damages  to  a  railway  em- 
ploye, who,  in  the  discharge  of  the  duties  of  his  employment,  is  re- 
quired to  work  on  a  car,  which  does  not  belong  to  his  employer,  but 
which  it  is  compelled  to  place  in  a  train  and  haul  over  its  line  of 
road  (if  the  defect  in  it  can  not  be  discovered  by  a  proper  inspection 
by  the  railroad)  and  who  is  injured  by  reason  of.  its  defect,  resulting 
from  the  negligence  of  the  owner  either  in  its  construction  or  from  its 
failure  to  exercise  ordinary  care  to  have  it  in  a  reasonably  safe  con- 
dition for  use  when  delivered  to  the  railway  company  to  be  carried  over 
its  line  of  road,  when  a  proper  inspection  by  the  railway  company  has 
failed  to  discover  such  defect.  This  liability  should  be  upon  that  one 
whose  breach  of  duty  to  the  railway's  employe  has  proximately  caused 
his  injury.  Ordinarily,  when  a  defective  car  has  been  received  by  a 
connecting  road  to  be  hauled  over  its  line,  after  the  connecting  road 
has  had  the  chance  to  inspect  it  and  has  full  control  over  it  the  owners* 
responsibility  for  a  defect  which  is  not  secret  ceases.  Missouri,  K.  & 
T.  Ry.  Co.  V.  Merrill,  59  L.  R.  A.  714.  For  the  consequences  of  a 
defect  which  can  not  be  discovered  by  the  connecting  road  by  proper 
inspection  when  it  receives  the  car  or  while  it  is  in  its  possession,  such 
connecting  road  is  not  ordinarily  liable;  for  in  making  such  inspec- 
tion, it  has  performed  its  whole  duty.  Such  an  inspection  was  made  of 
the  car,  the  defect  of  which  caused  plaintiff's  injuries,  when  it  was  re- 
ceived from  its  connecting  road  by  the  El  Paso  &  Northeastern  Rail- 
way Company,  in  whose  employ  plaintiff  was  when  injured  in  conse- 
quence of  such  defect,  and  the  inspection  failed  to  disclose  the  defect 
because,  as  the  evidence  shows,  it  was  concealed  by  a  covering  of  fresh 
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paint.  It  was  shown  that  a  like  inspection  was  made  by  the  company 
that  received  the  car  from  appellant  as  well  as  the  road  which  delivered 
it  to  the  one  plaintiff  was  working  for,  and  failed  to  reveal  the  defect 
which  caused  the  accident.  This  excludes  any  liability  on  the  part  of 
any  of  tlie  railway  companies;  and  if  the  negligence  which  caused  the 
accident  is  traced  to  the  owner  of  the  car  no  reason  can  be  perceived 
why  it  should  not  be  held  responsible  for  its  consequences.  In  the 
opinion  in  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  503,  52  L.  J.  Q.  B. 
N.  S.  703,  49  L.  T.  N.  S.  357,  47  J.  P.  709  per  Brett,  M.  R.,  after 
discussing  a  number  of  cases  for  the  purpose  of  deducing  the  principle 
upon  which  the  noncontractual  liability  for  negligence  rests,  it  is  said: 
"The  proposition  which  these  recognized  cases  suggest,  and  which  is, 
tlierefore,  to  be  deduced  from  them,  is  that  whenever  one  person  is  by 
circumstances  placed  in  such  a  position  with  regard  to  another  that 
everyone  of  ordinary  sense  who  thinks  will  at  once  recognize  that  if  he 
does  not  use  ordinary  care  and  skill  in  his  own  conduct  with  regard 
to  those  circumstances  he  would  cause  danger  of  injury  to  the  pereon 
or  property  of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill 
to  avoid  such  danger."  The  reports  in  which  the  opinion  appears  are 
not  accessible  to  us,  and  we  have  made  the  quotation  from  a  note  to  the 
case  of  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  46  L.  R.  A.  41.  It 
seems  to  us,  as  we  held  on  the  prior  appeal,  that  the  principle,  thus 
enunciated  by  one  of  the  most  learned  and  philosophical  jurists  of  his 
time,  is  directly  applicable  to  the  case  under  consideration.  The  ap- 
pellant had  practically  a  monopoly  of  cars  suitable  for  the  shipment  of 
fruit  or  perishable  goods,  in  which  it  was  protected  by  a  patent  right — 
a  monopoly  of  such  character  that  railroad  companies,  in  order  to  dis- 
charge their  duties  to  the  public  as  common  carriers,  were  forced  to 
accept  appellant's  own  terms  in  procuring  the  cars  for  the  transporta- 
tion of  the  kind  of  freight  for  which  they  were  designed  and  alone 
were  suitable  to  carry.  While  the  law  compels  railway  companies  to 
carry  such  freight,  it,  by  virtue  of  a  patent-right,  places  the  control  and 
ownership  of  the  only  kind  of  cars  in  which  it  can  be  transported  in 
the  appellant  and  companies  like  it,  and  without  attempting  to  rega- 
late  them,  as  it  does  the  railroads,  leaves  the  owners  of  such  cars  free 
to  prey  upon  the  public  by  prescribing  its  own  terms  and  conditions  to 
the  railway  companies  for  their  use — a  power  more  withering  and 
blighting  to  the  interest  of  the  fruitgrower  than  a  killing  frost  in  June. 
Under  the  guise  of  a  contract  for  hiring  its  cars  to  railway  companies, 
it  shares  with  them  in  the  freight  for  every  mile  it  is  carried  in  its 
cars  over  their  lines  of  railway ;  and  reserves  the  sole  right  of  icing  the 
cars  loaded  with  perisliable  goods  while  en  route  to  their  destination 
at  an  enormous  profit  to  itself,  the  railway  companies  being  used  as  its 
agent  to  collect  from  the  owner  of  the  goods  appellant's  pro  rata  share 
of  the  freight  and  its  charges  for  icing  the  cars.  Such  a  company 
exercises  all  the  functions  and  enjoys  all  the  privileges  of  a  common 
carrier,  while  it  seeks  by  contract  with  the  railroads  who  haul  the  care 
to  avoid  its  liabilities.  In  short,  by  circumstances  brought  about  by  its 
own  creation,  the  appellant  has  placed  itself  in  such  a  position  with  re- 
gard to  the  servants  of  railways  operating  their  trains  that  it  abso- 
lutely knows  that  if  it  does  not  use  ordinary  care  and  skill  in  regard 
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to  furnisliing  cars  reasonably  safe  to  be  operated,  it  will  cause  danger 
of  injury  to  the  servants  of  the  companies  operating  such  trains.  Hence, 
its  duty  to  use  ordinary  care  and  to  avoid  such  danger — a  duty  that 
the  law  charges  it  with,  and  which  it  can  not  avoid  by  contract  with  the 
railroad  companies.  It  is  enough  that  it  is  given  a  monopoly  in  the 
only  kind  of  cars  that  can  be  used  by  railroad  companies  in  transport- 
ing perishable  goods;  but  it  can  not  be  granted  immunity  from  negli- 
gently taking  the  lives  and  lopping  oft  the  limbs  of  railway  employes 
engaged  in  its  service  while  handling  its  cars -and  carrying  freight  in 
which  it  shares  the  profits.  The  operation  of  these  cars  was,  in  fact, 
as  sliown  by  the  evidence,  the  appellant's  business,  and  the  plaintiff, 
though  not  its  servant  by  contract,  was  engaged  in  furtherance  of  its 
business  when  he  was  injured,  and  the  duty  of  appellant  to  him  while 
in  its  service  was  as  that  of  a  master  to  his  servant  engaged  in  like 
employment.  Leas  v.  Continental  Express,  45  Texas  Civ.  App.,  162; 
Pennsylvania  R.  Co.  v.  Snvder,  55  Ohio  St.,  342,  60  Am.  St.,  700; 
Schubert  v.  Clark,  51  N.  W.  1103,  15  L.  R.  A.  818;  Philadelphia,  W. 
&  B.  Ry.  Co.  V.  Hahn,  12  Atl.,  479. 

4.  The  fourth  assignment  of  error  complains  of  the  sixth  paragraph 
of  the  court's  charge,  which  is  as  follows: 

"Now,  therefore,  if  you  believe  from  a  preponderance  of  the  evidence 
that  plaintiff,  while  engaged  in  the  discharge  of  his  duty  as  brakeman 
on  said  train,  grasped  a  handhold  or  grab-iron  on  a  car  belonging  to 
said  defendant,  the  Continental  Fruit  Express  Company,  as  alleged  by 
him,  and  that  as  alleged  the  said  handhold  or  grab-iron  gave  way  and 
he  was  tlirown  to  the  ground  and  injured  without  contributory  negli- 
gence on  his  part;  and  you  further  believe  from  a  preponderance  of 
the  evidence  that  the  defendant,  the  Continental  Fruit  Express,  did 
or  omitted  to  do  either  one  or  both  of  the  following  acts  or  things 
aa  charged  in  the  petition,  viz.:  That  it  fastened  said  grab-iron  or 
liandhold,  which  gave  way,  to  the  car  with  a  lag-screw  instead  of  with 
a  nut  and  bolt,  or  that  having  so  fastened  said  grab-iron  or  handhold 
to  the  side  of  the  car  with  a  lag-screw  instead  of  with  a  nut  and  bolt, 
it  failed  to  keep  the  same  in  a  reasonably  safe  state  of  repair,  but  per- 
mitted the  wood  in  which  the  lag-screw  was  embedded  to  become  rotten 
and  soft,  and  failed  to  repair  the  same  and  make  the  same  reasonably 
safe  for  use  by  brakemen,  and  if  you  further  believe  that  such  act  or 
omission,  that  you  find  to  have  been  so  done  or  omitted,  if  any,  was 
or  were  the  proximate  cause  of  said  handhold  giving  way  with  plain- 
tiff, if  it  did,  and  his  being  thrown  from  the  train,  and  his  hand  run 
over  and  crushed,  and  that  the  said  Continental  Fruit  Express,  by 
reason  of  such  act  or  failure  on  its  part,  or  both,  was  guilty  of  negli- 
gence, and  that  such  negligence,  if  any,  was  the  proximate  cause  of 
said  handhold  so  giving  way,  and  plaintiff's  injury,  tlien  and  in  that 
event  you  will  return  a  verdict  for  the  plaintiff,  but  unless  you  so 
l)elieve  you  will  return  a  verdict  for  the  defendant/' 

The  charge  presents  the  law  arising  from  the  pleadings  and  evidence 

as  enunciated  in  our  opinion  on  the  prior  appeal  (45  Texas  Civ.  App., 

162),  and  we  can  perceive  no  reason  for  not  adhering  to  it.     We  will 

add  in  disposing  of  the  fifth  assignment,  that  the  question  of  whether 

Vol.  L.  Civil— 38. 
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the  use  of  the  lag-screw  was  negligence  was  one  of  fact  for  the  juiy 
to  determine.  The  opinion  of  this  court  in  El  Paso  &  S.  W.  By.  Co. 
V.  Foth,  45  Texas  Civ.  App.,  275,  upon  the  question,  which  was 
approved  by  the  Supreme  Court  (101  Texas,  133),  is  authority  for  sub- 
mitting such  issue  to  the  jury.  This  also  disposes  of  the  seventh  assign- 
ment of  error. 

5.  The  sixth  assignment  of  error  is  also  directed  against  the  sixth 
paragraph  of  the  court's  charge.  Here  it  is  contended  that  it  was  the 
duty  of  the  railway  company,  whose  servant  plaintiff  was  when  he  was 
injured,  to  exercise  ordinary  care  to  furnish  him  with  reasonably  safe 
appliances  and  to  maintain  the  same,  and  if  it  failed  in  this  duty  it 
was  liable  to  its  servant  for  an  injury  caused  by  its  negligence,  and  the 
owner  of  the  car  who  rented  it  to  the  railway  company  was  not  liable, 
because  it  had  no  opportunity  of  inspecting  the  car  while  under  the 
control  and  in  possession  of  the  company  operating  the  same.  That 
this  contention  can  not  be  maintained  is,  we  think,  demonstrated  by 
what  we  have  said  in  disposing  of  the  third  assignment  of  error,  and 
we  deem  further  discussion  of  the  question  unnecessary. 

6.  As  the  evidence  in  this  case  shows  that  the  lag-screw  by  which 
the  handhold  was  fastened  pulled  out  on  account  of  the  wood  being 
rotten,  and  that  as  it  could  not  have  rotted  during  the  time  between 
when  the  car  was  delivered  to  the  defendant  railway  companies  and 
when  the  accident  occurred,  it  must  necessarily  have  been  in  such  de- 
fective condition  when  appellant  turned  it  over  to  the  railroads  for 
use,  and  the  rotten  wood  being  covered  with  paint  so  as  to  conceal  such 
defect,  the  evidence  was  not  such  as  the  special  charge,  the  refusal  of 
which  is  complained  of  by  the  eighth  assignment  of  error,  could  be 
predicated  upon.  Therefore  the  court  did  not  err  in  its  refusal.  It 
may  here  be  remarked  that  the  special  charge  concedes  that  it  was 
appellant's  duty  to  exercise  ordinary  care  to  furnish  the  car  with  rea- 
sonably safe  appliances. 

7.  Nor  was  there  error  in  the  court's  refusal  of  appellant's  third 
special  instruction;  for  if  the  defect  in  the  car  when  it  was  delivered 
to  the  railway  companies  was  such  as  could  not,  on  account  of  being 
covered  with  paint,  be  discovered  by  a  proper  inspection  by  the  rail- 
roads, the  failure  of  the  inspector  of  Galveston,  H.  &  S.  A.  Ry.  Co. 
and  of  the  El  Paso  &  N.  E.  Ry.  Co.  to  discover  such  concealed  defect 
would  not  exonerate  the  appellant  from  the  consequence  of  its  negli- 
gence in  furnishing  the  railroads  with  a  defective  car;  for  in  that 
event,  its  negligence  in  furnishing  such  a  car  would  be  aggravated, 
rather  than  disproved,  by  the  inability  of  the  railroads  to  discover  such 
defect  by  making  the  proper  inspection. 

8.  What  we  have  said  in  disposing  of  other  assignments  demon- 
strates that  appellant's  sixth  special  charge  does  not  enunciate  the  law 
applicable  to  this  case,  and  that  it  was  properly  refused. 

9.  The  testimony  of  the  witness  Schourup,  the  admission  of  which 
is  complained  of  by  the  eleventh  assignment,  was  admissible  as  the 
opinion  of  an  expert  upon  the  issue  as  to  whether  the  appellant  had 
exercised  ordinary  care  to  adopt  a  reasonably  safe  method  of  fastening 
the  handholds  upon  its  cars.     El  Paso  &  S.  W.  Ry.  v.  Foth,  supra. 

10.  The  twelfth  assignment  of  error  which  complains  of  the  court's 
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refusal  to  instruct  a  verdict  in  appellant's  favor  is  overruled,  because 
the  pleadings  and  evidence  made  a  case  for  the  jury  to  determine. 
There  is  no  error  in  the  judgment  and  it  is  affirmed. 

ON   MOTION   FOB   REHEARING. 

As  it  is  urged  in  this  motion  the  evidence  is  not  sufficient  to  sustain 
the  finding  that  appellant  was  engaged  with  the  railroad  companies  in 
operating  the  car  from  which  appellee  fell,  and  shared  in  the  profits 
of  the  business,  we  will  recite  more  at  length  the  facts  upon  which 
we  based  such  finding.  It  is  to  the  effect  that  appellant  has  numerous 
patented  cars,  which  it  "parks'*  in  different  cities.  These  are  refrigera- 
tor cars  and  it  maintains  repair  tracks  for  them  in  Los  Angeles,  Cali- 
fornia, and  elsewhere.  Bailroads  do  use  those-  cars,  but  can  only  do 
so  by  paying  mileage.  If  the  car  stands  still  no  mileage  is  paid,  and, 
therefore.  Continental  Fruit  Express  has  agents  at  icing  points  who 
notify  it  of  the  arrival  and  departure  of  cars,  and  it  also  employs  men 
who  travel  around  and  ^Tiustle'*  the  cars  along;  sometimes  it  sends 
men  with  the  cars.  The  railroads  pay  the  mileage,  and  the  mileage  on 
this  particular  car  was  paid  to  appellant.  Refrigerator  cars  must  be 
iced,  and  there  is  a  profit  in  this  icing;  it  maintains  icing  points,  em- 
ploys men  to  ice  the  cars  and  gets  the  profit  for  it.  Its  cars  are 
operated  all  over  the  United  States,  and  it  settles  claims  for  damages 
to  fruit  caused  by  insufficient  icing.  It  pays  for  repairs  on  the  cars; 
and,  according  to  one  witness,  the  cars  are  loaded  and  shipped  by  ap- 
pellant and  routed  by  their  own  agents. 

Again,  appellant  complains  of  our  finding  that  fastening  the  hand- 
hold with  a  lag-screw  instead  of  a  nut  and  bolt  was  negligence,  the 
wood  around  the  lag-screw  being  rotten,  rendering  the  fastening  there- 
by of  the  handhold  defective  and  insecure,  and  covered  with  paint,  so 
that  the  defect  was  concealed  and  could  not  be  discovered  by  the  rail- 
road company,  and  that  such  defect  existed  when  the  appellant  deliv- 
ered the  car  to  the  railroad  company  to  be  used  in  carrying  on  the 
business  in  which  it  and  the  railroad  companies  were  engaged,  and 
appellant  knew  or  was  charged  with  knowledge  thereof.  The  conten- 
tion is  that  the  jury  could  not  have  found,  under  the  charge,  from  the 
evidence  that  the  construction  with  a  lag-screw  was  negligence.  Let 
us  see.  Schouroup,  rip-track  foreman,  testifies:  "The  outside  layer 
of  a  box  car  is  composed  of  material  %  inch  thick — planking;  it  is 
nailed  to  the  belt  rails  and  side  sills,  side  pieces  and  braces,  what  you 
might  call  studding.  The  lining  of  a  box  car  is  composed  of  V2  by 
6-inch  material,  which  comes  up  3  or  4  feet  from  the  floor.  Hand- 
holds are  attached  with  lag-screws  and  with  nuts  and  bolts.  When  a 
bolt  and  nut  is  used  it  is  put  in  from  the  inside  of  the  car  through 
the  grab  iron,  and  then  the  nut  is  put  on ;  with  a  large  headed  bolt  they 
do  not  use  a  washer;  with  this  size  (exhibiting  it)  they  do.  The  pur- 
pose of  the  washer  is  to  keep  the  head  from  pulling  through  the  wood. 
The  bolt  and  nut  is  the  safer  method  of  attaching  handholds,  because 
there  is  more  wood  to  decay  before  this  will  pull  through  than  in  using 
the  lag-screw — ^the  lag-screw  will  pull  out  with  the  least  rottening. 
Bolts  go  through  the  siding  and  through  the  lining;  lag-screws  only 
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go  through  the  siding — Bometimes  a  small  board  is  put  inside  the  sid- 
ing to  hold  it  firm.  To  put  in  a  lag-screw,  you  bore  a  hole  1-16  of 
an  inch  smaller  than  the  screw,  then  drive  in  the  screw  two-thirds, 
then  screw  in  with  a  wrench;  lots  of  times  they  are  driven  clear  in.  In 
January,  1905,  railroads  were  using  about  half  and  half  of  screws  and 
bolts.  I  have  seen  cars  come  in  with  lag-screws  pulled  out,  but  in  sey- 
eral  years'  experience,  have  never  seen  one  come  in  with  nut  and 
bolt  pulled  out.'' 

Leas  testified :  "The  car  the  handhold  pulled  out  of  was  Continental 
Fruit  Express  Xo.  10216,  and  it  had  been  freshly  painted.  A  lag- 
screw  is  driven  in  the  car,  except  maybe  a  final  twist  or  two  with  a 
wrench.  A  nut  and  bolt  is  put  through,  tlie  nut  put  on  and  then  the 
threads  hammered  so  the  nut  won't  come  oflf.  The  washer  goes  on  the 
inside  the  car.  The  nut  and  bolt  is  the  safer.  If  the  wood  rotted  im- 
mediately around  the  threads  of  a  lag-screw,  it  would  pull  out;  with 
the  nut  and  bolt  it  would  have  to  rot  enough  to  let  the  washer  through." 

Kannary,  conductor,  testified:  "The  lag-screw  pulled  out  on  the 
east  side;  the  wood  must  have  been  rotten — ^it  was  rotten.  The  car 
was  a  bright  looking  car,  freshly  painted." 

Lynch,  yardmaster  at  Santa  Bosa,  testified:  "The  lag-screw  pulled 
out,  the  wood  around  it  was  rotten.  The  car  had  been  freshly  painted. 
In  January,  1905,  the  latest  construction  was  with  the  nut  and  bolt; 
that  is  the  safer — ^there  is  no  chance  for  it  to  pull  out.  I  think  they 
were  using  about  half  and  half  of  bolts  and  lag-screws."  R.  Willott 
testified :  "In  January,  1905,  the  latest  construction  was  with  nut  and 
bolt;  they  are  the  safer." 

The  issue  of  whether  the  use  of  the  lag-screws  was  negligence  was 
submitted  to  the  jury,  and  by  their  verdict  they  found  that  it  was. 

That  the  Master  Car  Builders'  Association  authorized  the  use  of 
lag-screws  in  construction  of  cars,  does  not  show  as  a  matter  of  law 
that  it  was  not  negligence  to  use  them  as  they  were  used  on  the  car 
from  which  appellee  fell.  Not  even  a  court  can  ordinarily  take  from  a 
jury  and  decide  a  question  of  negligence  when  there  is  any  evidence  rea- 
sonably tending  to  show  the  act  of  negligence  charged;  and  for  a 
stronger  reason  no  association  can  by  its  usage  or  authorization  pre- 
clude the  jury  from  determining  such  a  question.  Such  usage  or  au- 
thorization may  be,  and  often  is,  evidence  tending  to  negative  the  charge 
of  negligence;  but  the  jury  must  determine  from  it  in  connection  wiBi 
other  evidence  whether  tlie  act  charged  was  negligence. 

Again,  it  is  contended  that  there  was  no  evidence  that  the  car  was 
rotten  when  it  was  received  by  the  railroad.  No  other  conclusion  than 
that  the  part  of  the  car  from  which  the  lag-screw  pulled  out  was  rotten 
at  that  time,  can  be  deduced  from  the  evidence  . 

Other  questions  presented  by  the  motion  are  sufficiently  discussed  in 
the  original  opinion.     The  motion  is  overruled. 

Affirmed, 

Writ  of  error  refused. 
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W.  E.  Davis  et  al.  v.  Receivers  of  the  Houston  Oil  Company. 

Decided  May  7,  1908. 

1. — ^Limitation — ^Ten  Yean — ^Possession — ^ETidenoe. 

In  a  suit  of  trespass  to  try  title  to  160  acres  of  land,  the  plaintiff  claiming 
under  the  ten  years'  statute  of  limitation,  it  appeared  from  the  evidence  that 
the  land  in  controversy  was  a  quarter  of  a  640-acre  survey;  that  the  160  acres 
claimed  by  plaintiflf  had  never  been  actually  surveyed  or  in  any  manner  segre- 
gated from  the  remainder  of  the  survey;  the  plaintiff  made  his  improvements 
about  the  center  of  the  160-acre  tract,  his  enclosure  embracing  from  eight  to 
sixteen  acres,  and  his  possession  began  and  continued  with  the  intention  to 
acquire  160  acres  by  limitation.  Held,  the  trial  court  erred  in  limiting  plain- 
tiff's recovery  to  the  land  actually  enclosed. 

8. — ^Same — Cases  Distinguished. 

The  cases  of  Titel  v.  Garland,  90  Texas,  201;  Bracken  v.  Jones,  63  Texas, 
184;  Rice  v.  Goolsbee,  45  Texas  Civ.  App.,  254,  discussed  and  distinguished. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Joe  W.  Thomas,  for  appellants. — It  is  not  necessary  under  claim  of 
title  by  statute  of  ten  year  limitations,  that  the  land  so  claimed  be 
surveyed  and  designated  by  marked  lines  and  boundaries  for  ten  years 
prior  to  commencement  of  suit,  but  actual  possession  of  part  and  ad- 
verse claim  to  the  whole  160  acres  described  in  the  pleadings,  meets  the 
requirements  of  the  statute,  and  the  question  of  adverse  possession  is 
for  the  jury.  The  law  requires  a  claim  to  the  whole  which  embraces 
that  actually  held  and  occupied,  and  not  that  all  the  160  acres  be 
"held  by  them  by  specific  and  definite  boundaries  or  marked  lines." 
Eev.  Stats.,  arts.  3343,  3347,  3348,  3349  and  3350 ;  Word  v.  Drouthett, 
44  Texas,  369-371;  Thayer  v.  Clark,  19  Texas  Ct.  Rep.,  344;  Behring 
V.  Ashley,  30  S.  W.,  838;  Parker  v.  Cameron  &  Co.,  39  Texas  Civ. 
App.,  30;  Barrett  v.  McKinney,  15  Texas  Ct.  Rep.,  260. 

Denm^n,  Franklin  £  McGown,  Lanier  &  Martin  and  Taliaferro  & 
Noll,  for  appellees. — ^Where  there  is  no  disputed  material  fact,  it  is  not 
error  for  the  court  to  give  a  peremptory  charge  to  the  jury. 

Where  the  proof  shows,  in  any  case,  that  there  was  no  disputed  issue 
under  the  pleadings  and  evidence,  it  is  proper  for  the  court  to  per- 
emptorily charge  a  jury. 

It  is  necessary  under  a  claim  of  title  by  statute  of  ten  years  limitation 
by  naked  trespasser,  that  the  land  claimed  be  actually  occupied,  actually 
possessed,  and  that  the  limits  of  the  claim  be  designated  by  some  boun- 
dary visibly  defined,  and  the  proof  must  show  that  the  particular  land 
described  in  the  petition  has  been  in  possession  of  the  party  claiming 
and  has  been  claimed,  according  to  the  description  in  the  petition,  for 
the  full  period  of  ten  years  before  plaintiff  will  be  authorized  to  have  a 
judgment  for  160  acres  of  land.  It  must  be  claimed  by  the  metes 
and  bounds  as  defined  in  his  petition  or  he  could  only  recover  what 
the  proof  showed  he  actually  had  under  fence,  if  such  enclosure  was  oc- 
cupied for  the  full  period  of  ten  years.    Titel  v.  Garland,  99  Texas, 
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201;  Bracken  v.  Jones,  63  Texas,  184;  Bice  v.  Goolsbee,  45  Texas  Civ. 
App.,  254;  Giddings  v.  Fischer,  97  Texas,  184. 

BEESE,  Associate  Justice. — Suit  by  W.  E.  Davis  and  Joe  W. 
Thomas  against  the  receivers  of  the  Houston  Oil  Company  in  trespass 
to  try  title  to  recover  160  acres  of  land,  being  the  southeast  quarter  of 
survey  No.  50,  6.  &  B.  Navigation  Co.,  in  Tyler  County.  The  suit  was 
begun  November  3,  1906.  Plaintiffs  pleaded  title  under  the  ten-year 
statute  of  limitation  to  the  160  acres,  in  Davis.  The  case  was  tried 
with  a  jury.  The  court,  at  the  request  of  the  defendant,  charged  the 
jury  to  return  a  verdict  for  plaintiffs  for  the  land  actually  held  under 
enclosure  by  them,  and  verdict  was  rendered  accordingly.  From  the 
judgment,  their  motion  for  a  new  trial  having  been  overruled,  plaintiffs 
appeal. 

By  appropriate  assignments  of  error  appellants  complain  of  the  error 
of  the  trial  court  in  limiting  their  right  of  recovery  to  the  land  actually 
enclosed  by  them,  and  contend  that  under  the  evidence  they  were  en- 
titled to  recover  the  entire  160  acres. 

The  undisputed  evidence  established  the  following  facts:  W.  E. 
Davis  in  1893  settled  upon  the  southeast  quarter  of  the  section  referred 
to,  making  his  home  and  erecting  his  improvements  near  the  center  of 
the  160  acres.  He  built  a  house  and  kitchen  and  fenced  about  eight 
acres  of  land  and  planted  an  orchard.  Since,  he  has  added  to  his 
enclosure  until  now  he  has  about  16  acres  enclosed  and  in  cultivation. 
He  has  continuously  resided  on  the  land  with  his  family  of  a  wife  and 
six  children  since  he  first  settled  there  in  1893,  cultivating  a  small  farm 
in  the  usual  crops,  up  to  the  present  time,  with  the  exception  that  about 
five  or  six  years  before  the  trial  he  went  with  his  family  to  Louisiana, 
where  his  family  remained  for  about  two  years.  He  returned  in  five 
or  six  months.  While  he  was  absent  he  left  his  brother  in  charge  of 
the  place,  who  cultivated  the  field.  He  also  left  some  articles  of  house- 
hold furniture  in  the  house.  His  absence,  and  that  of  his  family,  was 
only  intended  to  be  temporary.  At  another  time,  for  two  or  three 
months,  he  lived  with  his  family  in  a  tent,  off  of  the  land  claimed,  while 
he  was  engaged  in  keeping  a  ferry,  still,  however,  cultivating  the  small 
farm. 

When  Davis  first  settled  on  the  land  he  did  so  with  the  intention  of 
acquiring  title  to  the  160  acres  embraced  in  the  quarter  section  in  con- 
troversy. He  did  not  have  this  160  acres  surveyed  off  until  about  a 
year  or  two  before  the  trial,  nor  did  he  mark  off  the  lines  of  his  claim. 
All  he  did  was  to  step  off  the  160  acres,  using  the  east  and  south  lines 
of  the  section  which  were  marked  and  identified.  From  these  lines,  at 
the  proper  distances  from  the  corner,  he  stepped  off  what  he  intended 
to  be,  and  what  was  substantially,  the  160  acres  in  controversy  and 
claimed  by  him,  including  his  improvements  about  the  center  of  the 
tract.  Davis's  possession  was  open  and  notorious  and  adverse  to  ap- 
pellees and  every  one  else.  He  settled  on  the  land  with  the  intention, 
from  the  beginning,  of  claiming  the  entire  160  acres  and  of  maturing 
his  occupancy  into  a  title  under  the  statute  of  limitations  of  ten  years. 
His  possession  was  peaceable  and  uninterrupted  by  suit  until  the  in- 
stitution of  the  present  action.    His  claim  to  the  land  was  known  to  his 
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neighbors^  but  it  does  not  appear  that  he  gave  notice  to  any  one,  or 
that  they  knew,  that  he  claimed  the  identical  160  acres  to  which  he 
now  sets  up  title.  Davis  at  first  probably  thought  it  was  public  land, 
but  there  is  no  evidence  that  that  fact  affected  his  intention  which  was 
to  settle  upon  it,  and  by  setting  up  claim  to  the  160  acres  perfect  his 
title  by  limitation  if  he  could.  Appellee  has  title  to  the  land  unless 
divested  by  appellant's  limitation  title. 

Appellees  contend  that  Davis  only  claimed  the  specific  160  acred 
sued  for  "in  his  mind,"  his  claim  being  a  mere  mental  process,  and 
that  there  was  no  outward  manifestation  of  such  inward  intention, 
further  than  was  afforded  by  his  actual  improvements  and  enclosure, 
such  as  would  give  notice  to  appellees  of  the  adverse  claim  to  the  specific 
160  acres,  and  relies  upon  the  decisions  of  the  Supreme  Court  in  Titel 
V.  Garland  (99  Texas,  201),  Bracken  v.  Jones  (63  Texas,  184),  and 
of  this  court  in  Rice  v.  Goolsbee  (45  Texas  Civ.  App.,  254),  in  sup- 
port of  such  contention  that  such  claim  is  insufficient  to  support  a 
title  to  land  outside  of  the  actual  enclosure,  under  the  ten  years  statute. 

Certain  expressions  in  the  opinions  in  those  cases  seem  to  sustain 
this  contention,  but  we  think  they  must  be  taken  in  connection  with  the 
facts  of  the  respective  cases.  In  Bracken  v.  Jones,  it  is  said  that  "the 
construction  of  the  statute  must  be  confined  to  the  facts  of  the  particular 
case.'^  (Mooring  v.  Campbell,  47  Texas,  41.)  In  each  of  the  cases 
cited  the  improvements  or  enclosure  of  the  person  invoking  the  aid  of 
the  statute  were  placed,  by  mistake,  over  the  line  of  adjoining  land 
owned  by  him.  In  Bracken  v.  Jones  the  settlement  was  made  upon 
public  land,  but  subsequently  a  survey  of  the  adjoining  tract  disclosed 
that  about  four  acres  of  the  field  was  on  this  adjoining  tract.  By 
virtue  of  this  possession  the  settler.  Bracken,  claimed  title  by  ten  years 
limitation  to  640  acres  of  the  adjoining  tract  upon  which  was  the  four 
acres.    The  court  says: 

"It  can  scarcely  be  said  that  in  such  a  case  as  the  present  the  pos- 
session is  notorious,  visible  and  distinct  so  as  to  fulfill  the  requirements 
of  the  ten  years  section  of  the  statute  of  limitation.  Whilst  the  true 
owner  is  chargeable  with  a  knowledge  of  the  boundaries  of  his  land,  he 
can  hardly  be  affected  with  notice  that  a  neighbor  who  has  encroached 
a  few  feet  upon  his  tract,  is  doing  so  for  the  purpose  of  acquiring  title 
to  six  hundred  and  forty  acres  of  it.  He  would  rather  impute  it  to  a 
mistake  on  the  part  of  the  apparent  trespasser  as  to  the  division  line 
between  them.  Whilst  this  might  not  excuse  the  party  trespassed  upon 
for  not  asserting  his  right  to  the  land  actually  occupied  by  the  trespasser, 
it  would  certainly  save  him  from  such  consequences  as  the  loss  of  a 
section  of  his  land.  The  party  encroaching  would  be  entitled  to  no 
more  than  the  land  actually  occupied  by  him." 

The  facts  in  Titel  v.  Garland  and  Rice  v.  Goolsbee  are  so  similar  to 
those  above  detailed,  as  the  basis  of  the  holding  in  Bracken  v.  Jones, 
as  to  render  a  more  specific  statement  unnecessary.  In  each  case  the 
enclosure  and  improvements  were  right  on  the  line  and  encroached 
to  the  extent  of  12  acres  in  the  Titel  case,  and  about  5  acres  in  the 
Goolsbee  case,  over  on  the  land  sought  to  be  acquired,  in  each  case  on 
account  of  mistake  as  to  the  line  between  the  land  already  owned  and 
that  sought  to  be  acquired  under  the  statute.    In  the  present  case  ap- 
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pellant's  improvements,  his  dwelling  house  and  small  farm  were  sub- 
stantially in  the  center  of  the  160  acres  claimed  and  certainly  afforded 
a  sufficient  notice  of  an  appropriation  of  some  of  the  land. 

Notwithstanding  the  want  of  notoriety  as  to  the  exact  limits  of  the 
land  so  claimed  and  intended  to  be  appropriated,  as  embracing  the  160 
acres,  we  are  of  the  opinion  that  Davis's  possession  was  sufficient  notice 
of  that  fact,  and  entitled  appellants  to  the  entire  160  acres  under  his 
limitation  title.  (Word  v.  Drouthett,  44  Texas,  369;  Giddings  v. 
Fischer,  97  Texas,  188;  Behring  v.  Ashley,  30  S.  W.,  838;  Parker  v. 
Cameron,  39  Texas  Civ.  App.,  30.) 

That  appellant's  possession  was  sufficient  under  the  statute  to  perfect 
his  title  to  some  of  the  land  was  substantially  admitted  by  appellees, 
as  shown  by  the  charge  given  at  their  request  to  find  for  appellant  for 
the  land  covered  by  his  actual  enclosure.  The  material  facts  are  un- 
disputed. The  trial  court  should  have  instructed  the  jury  to  return  a 
verdict  for  appellants  for  the  land  claimed  by  them.  The  judgment 
is  reversed  and  judgment  here  rendered  for  appellants  for  the  entire 
160  acres  as  described  in  the  petition. 

Reversed  and  rendered. 

Writ  of  error  refused. 


T.  L.  Railet  et  al.  v.  John  Hopkins. 

Decided  May  7,  1908. 

1. — ^Trover  and  Converiion — ^Keasnre  of  Damage. 

\\lhen  the  facts  of  a  case  show  that  just  compensation  for  the  unlawful  de- 
tention and  use  of  personal  property  is  more  than  the  rate  of  interest  on  the 
value,  the  proper  measure  of  damage  is  the  value  of  the  use  and  hire  of  the 
property.  This  rule  applied  in  a  suit  for  damages  for  the  seizure  by  execution 
of  exempt  personal  property.  In  such  case  the  damages  should  not  be  ascer- 
tained by  the  value  of  the  use  or  hire  by  the  day  or  month,  but  for  the  entire 
period  during  which  the  owner  was  deprived  of  the  use. 

8. — ^Execution  Sale— Indenmiton — ^liability. 

The  purchase  of  property  by  a  deputy  constable  at  a  constable's  sale  renders 
the  sale  void,  but  such  fact  would  not  discharge  the  sureties  on  an  indenmity 
bond  given  to  the  constable  to  induce  the  seizure  of  the  property. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below 
before  Hon.  A.  E.  Amerman. 

J.  V,  Meek  and  C.  E.  &  A.  E,  Heidingsf elder,  for  appellants. — In 
an  action  of  trover  for  the  value  of  property  converted,  in  the  absence 
of  malice  or  fraud,  the  true  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  conversion,  with  legal  interest  thereon,  and  it  is 
not  proper  in  such  a  case  to  allow  for  the  value  of  the  hire  or  use  of 
such  property.  Hudson  v.  Wilkinson,  45  Texas,  444;  Craddock  v. 
Goodwin,  54  Texas,  579;  Hull  v.  Davidson,  6  Texas  Civ.  App.,  588; 
Gillies  V.  Wofford,  26  Texas,  77;  Blum  v.  Thomas,  60  Texas,  158; 
Daugherty  v.  Lady,  73  S.  W.,  837 ;  Grimes  v.  Watkins,  59  Texas,  139. 

Where  an  officer  levies  an  execution  upon  property  claimed  as  exempt 
and  refuses  to  proceed  further,  or  demands  indemnity  in  the   first 
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instance,  and  the  plaintiff  in  execution  gives  him  an  indemnifying  bond, 
and  insists,  by  reason  thereof,  that  he  proceed  with  the  sale,  and  the 
principal  in  said  bond  appears  at  the  sale  and  demands  that  the  prop- 
erty be  sold,  and  he  receives  the  proceeds  from  said  sale,  the  fact  that 
the  officer's  deputy  bought  said  property  at  said  sale,  would  not  release 
tlie  principal  or  sureties  in  said  bond.  lilies  v.  Fitzgerald,  11  Texas, 
418. 

The  court  erred  in  not  granting  the  defendant  a  new  trial  on  account 
of  the  improper  argument  and  conduct  of  plaintiff's  counsel,  in  his  clos- 
ing speech  to  the  jury,  who  said  and  informed  the  jury,  "That  there  has 
been  four  continuances  of  this  cause,  and  that  the  defendant  himself 
(meaning  Eailey),  had  been  the  cause  of  said  delay,  and  that  he  run 
the  damages  up  and  could  not  complain.'^  Houston  &  T.  C.  B.  S.  Co. 
V.  Behm,  36  Texas  Civ.  App.,  553 ;  Willis  v.  McNeill,  57  Texas,  465 ; 
Prather  v.  McClelland,  26  S.  W.,  658 ;  Gulf,  C.  &  S.  F.  By.  v.  Green- 
lee, 70  Texas,  553. 

Love  &  Channell,  for  appellees,  Schwarz  and  Foley. — ^A  constable 
who,  in  violation  of  a  plainly  prescribed  statutory  duty,  sells  to  his 
deputy  the  property  levied  upon  under  execution,  will  not  be  permitted 
to  take  advantage  of  his  own  wrong  by  shifting  the  consequent  damage 
onto  innocent  indemnifiers.  Bev.  Stats.,  art.  2380;  lilies  v.  Fitzgerald, 
11  Texas,  417,  425 ;  22  Cyc.  83. 

Stanley  Thompson,  for  appellee,  Hopkins. — ^The  rule  of  recovery  in 
action  of  trover  for  the  value  of  property  converted  is  not  always  the 
value  of  the  property  at  the  time  of  conversion  with  legal  interest  there- 
on, but  each  case  stands  upon  its  own  facts,  the  rule  being  that  the 
party  wronged  shall  be  fully  compensated  for  all  the  damage  neces- 
sarily resulting  from  the  wrongful  act.  Moore,  McKinney  &  Co.  v. 
King,  4  Texas  Civ.  App.,  397;  Ladd  v.  Ney,  10  Texas  Ct.*  Bep.,  292; 
Craddock  v.  Goodwin,  54  Texas,  587,  588;  Pridgin  v.  Strickland,  8 
Texas,  434;  Haviland  v.  Parker,  11  Mich.,  104. 

McMEANS,  Associate  Justice. — This  was  a  suit  by  John  Hopkins, 
appellee,  against  T.  L.  Bailey,  constable  of  Harris  County,  and  his 
official  bondsmen,  L.  E.  Miller,  J.  J.  Sweeney  and  Fort  Smith.  He 
also  made  J.  J.  Foley  and  H.  A.  McFay,  trustee  in  bankruptcy  of 
J.  J.  Foley  and  C.  Schwartz  and  J.  K.  J.  Foley,  parties  defendant, 
the  two  last  named  being  sureties  on  an  indemnifying  bond  made  by 
J.  J.  Foley  to  Bailey,  the  constable.  The  action  was  for  the  conversion 
of  property  levied  upon  by  Bailey,  by  virtue  of  an  execution  in  favor 
of  J.  J.  Foley  issued  out  of  the  Justice  Court  of  Harris  County.  Bailey 
demanded  of  Foley  a  bond  of  indemnity,  which  was  given  with  Schwartz 
and  J.  K.  J.  Foley  as  sureties.  Bailey  then  levied  upon  a  horse,  a 
mare  and  two  miiles  as  the  property  of  Hopkins,  but  the  latter  dis- 
claimed ownership  of  the  mules  and  brought  this  suit  for  the  con- 
version of  the  horse  and  mare,  alleging  their  value  when  seized  at  $300, 
and  also  sued  for  the  value  of  their  use  and  hire  which  he  alleged 
to  be  $2.00  per  day.  Bailey  and  his  bondsmen  answered  by  general 
denial,  and  specially  pleaded  that  in  making  the  levy  Bailey  acted 
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without  malice.  They  prayed  for  judgment  over  against  the  maker 
and  sureties  of  the  indemnity  bond  in  the  event  judgment  should  be 
rendered  against  them.  The  case  was  submitted  to  a  jury  on  special 
issues^  and  upon  their  findings  a  judgment  was  rendered  against  Bailey 
and  his  bondsmen  for  $225^  as  the  value  of  the  two  animals,  and  for 
$375  as  the  value  of  their  use  from  the  time  of  seizure  to  the  date  of 
trial,  and  in  favor  of  Schwartz  and  J.  K.  J.  Foley,  the  sureties  on  the 
indemnity  bond;  from  which  judgment  appellants  prosecute  this  ap- 
peal. 

The  evidence  justifies  the  finding  that  the  animals  levied  upon,  the 
conversion  of  which  is  the  basis  of  this  suit,  were  exempt  to  Hopkins, 
a  married  man  and  the  head  of  a  family,  from  forced  sale,  and  that 
the  constable  was  informed  of  this  fact,  at  the  time  of  the  levy  and  of 
the  sale,  and  for  his  own  protection  demanded  and  was  furnished  the 
bond  of  indemnity. 

By  his  first,  second,  third,  fourth  and  fifth  assignments  of  error 
appellant  complains  of  the  admission  in  evidence  over  his  objection  of 
testimony  as  to  the  value  of  the  use  and  hire  of  the  animals  in  question ; 
of  the  fact  that  the  constable  knew  they  were  exempt  from  levy  and 
forced  sale  and  of  Hopkins'  inability  to  buy  another  team.  Under  these 
assignments  he  asserts  the  proposition  that  in  an  action  of  trover,  such  as 
this  was,  the  true  measure  of  damages,  in  the  absence  of  malice  or 
fraud,  is  the  value  of  the  property  at  the  time  of  its  conversion,  with 
legal  interest  thereon ;  and  that  it  is  not  proper  in  such  a  case  to  allow 
for  the  value  of  the  hire  or  use. 

With  this  contention  we  can  not  agree.  "The  principle  on  which  the 
courts  proceed  in  awarding  damages  in  actions  for  trover  is,  that  the 
plaintiff  is  entitled  to  full  indemnity  for  the  injury  sustained  by  reason 
of  the  wrongful  conversion  of  his  property ;  that  the  defendant  shall  not 
derive  any  benefit  from  his  wrongful  act.  The  very  fact  that  interest 
upon  the  value  is  allowed,  which  is  now  generally  admitted  by  all  the 
authorities,  is  upon  the  theory  that  it  is  equivalent  to  the  use  of  the 
property  detained.  When  the  facts  of  the  given  case  show  that  just 
compensation  for  detention  or  use  of  the  property  is  more  than  the 
rate  of  interest  allowed  by  the  general  rule,  why  should  not  the  reason 
for  an  application  of  the  general  rule  cease,  and  the  value  of  the  deten- 
tion and  use  of  the  property  be  ascertained  to  the  extent  that  compensates 
the  injured  party,  and  which  results  as  the  proximate  consequences  of 
the  trespasser's  wrongful  act?" 

The  very  facts  of  this  case  aptly  illustrate  the  propriety  in  some 
cases  of  extending  the  measure  of  damages  beyond  that  prescribed  by 
the  general  rule.  In  this  case  it  was  shown  that  plaintiff  was  a  fruit 
and  vegetable  vender,  and  that  in  the  pursuit  of  his  business  he  used 
a  wagon  drawn  by  the  animals  seized.  The  jury  found  the  value  of 
the  animals  to  be  $225  and  the  reasonable  value  of  their  use  during 
the  two  and  one-half  years  between  the  dates  of  conversion  and  the  triid 
to  be  $375.  Giving  the  plaintiff  the  value  of  the  animals  with  legal 
interest  on  that  amount  would  certainly  not  be  compensation  for  the 
loss  sustained  by  reason  of  the  wrong  committed.  The  use  that  he  was 
deprived  of  may  have  been  as  valuable  as  the  animals  themselves;  and 
that  value  of  the  use,  with  the  property  itself,  is  conferred  upon  the 
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wrongdoer  if  the  plaintiff  is  confined  in  his  recovery  to  the  value  and 
interest.  Such  a  rule,  in  a  case  like  this,  would  not  only  deprive  a 
plaintiff  of  his  property,  but  would  permit  a  trespasser  to  profit  by  his 
own  wrong,  and  would  afford  a  profitable  enterprise  to  such  wrongdoers 
in  obtaining  wrongful  possession  of  property  especially  valuable  for 
use.  Moore,  McKinney  &  Co.  v.  King,  4  Texas  Civ.  App.,  397;  Ladd 
V.  Xev,  36  Texas  Civ.  App.,  201;  Craddock  v.  Goodwin,  54  Texas,  579; 
Hudson  V.  Wilkinson,  45  Texas,  444;  Waller  v.  Hail,  46  S.  W.,  82. 

What  we  have  here  said  disposed  of  the  first,  second,  third,  fourth  and 
fifth  assignments  adversely  to  appellant's  contention,  as  well  as  the 
sixth  assignment  which  complains  of  the  charge  of  the  court  in  sub- 
mitting as  an  element  of  damage  the  value  of  the  use  and  hire  of  the 
animals  during  the  time  of  their  detention. 

When  the  property  was  sold  under  execution  Gus  Albers,  a  deputy 
under  constable  Railey,  purchased  the  property,  and  this  rendered  the 
sale  void ;  Revised  Statutes,  art.  2380 ;  and  the  trial  judge  so  instructed 
the  jury.  He  further  instructed  the  jury  that  because  the  sale  was 
void  the  sureties  on  the  indemnifying  bond  were  not  liable,  and  to 
return  a  verdict  for  them ;  and  the  giving  of  this  charge  is  complained 
of  in  appellant's  seventh  and  ninth  assignments  of  error. 

The  assignments  are  well  taken  and  must  be  sustained.  It  is  not 
pretended  that  the  act  which  the  officer  was  indemnified  to  perform 
was  unlawful.  That  act  was  to  take  and  detain  property  from  the  pos- 
session of  its  owner,  and  to  sell  it  under  a  writ  of  execution  in  satis- 
faction of  a  judgment.  The  indemnitors  admit  that  the  writ  was  valid 
and  the  proceedings  regular  at  the  time  the  bond  was  executed.  This 
being  true,  the  mere  fact  that  in  performing  the  act  protected  by,  if 
not  induced  by,  the  execution  of  the  bond  the  constable  sold  the  prop- 
erty to  someone  not  authorized  by  law  to  purchase  it,  would  in  no  wise 
affect  the  validity  of  the  bond  or  the  obligation  of  the  sureties.  The 
damages  to  appellee  were  occasioned  by  reason  of  the  seizure  and  deten- 
tion of  property  exempt  from  forced  sale,  for  which  the  officer  and  his 
bondsmen  were  directly  responsible  to  him,  and  these  damages  accrued 
to  him  regardless  of  whether  the  property  was  detained  by  the  officer 
without  a  valid  sale  of  it  or  by  any  one  to  whom  the  sale  might  have 
been  made.    lilies  v.  Fitzgerald,  11  Texas,  417. 

There  is  no  error  shown  in  the  eighth  assignment  which  complains 
of  certain  language  used  by  the  attorney  for  appellee  Hopkins  in  his 
closing  argument  to  the  jury. 

As  the  judgment  must  be  reversed  we  do  not  deem  it  proper  to  dis- 
cuss or  pass  upon  appellants'  tenth  assignment  which  complains  that 
the  verdict  is  excessive.  However,  in  view  of  another  trial  we  desire 
to  say  that  although  Hopkins,  under  the  peculiar  facts  of  this  case, 
is  entitled  to  recover  for  the  use  and  hire  of  the  animals,  it  is  not 
proper  to  estimate  the  value  of  such  use  and  hire  by  proof  of  the  value 
of  their  use  and  hire  by  the  day  or  by  the  month.  Hudson  v.  Wil- 
kinson, 45  Texas,  453;  Craddock  v.  Goodwin,  54  Texas,  579;  Hull 
V.  Davidson,  6  Texas  Civ.  App.,  588. 

As  said  by  Judge  Moore,  in  Hudson  v.  Wilkinson,  supra,  such  proof 
furnished  no  reasonable  criterion  for  an  estimate  for  the  length  of  time 
the  jury  were  called  upon  to  assess  the  defendants.    It  would  have  been 
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only  an  exaggeration  in  degree,  but  no  more  objectionable  in  principle, 
if  the  hire  by  the  hour  had  been  proved,  and  the  aggregate  amount  fixed, 
multiplying  this  amount  by  the  number  of  hours  the  animals  had  been 
detained. 

For  the  error  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


John  H.  Bboocks  v.  B;  I.  Leb  et  al. 

Decided  May  8,  1008. 

ExeoutloB — ^ZnJunotioiL— •Venue. 

A  writ  of  injunction  to  restrain  the  sale  of  specific  property  described  in  an 
order  of  sale,  must  be  returned  to  the  court  from  which  the  order  of  sale  issued 
when  the  effect  of  the  injunction  is  to  stay  or  suspend  the  process  and  ques- 
tion its  validity.  The  provisions  of  article  2996,  Revised  Statutes,  axe  manda- 
tory. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  beW 
Ijefore  Hon.  W.  B.  Powell. 

No  briefs  for  either  party. 

McMEANS,  Associate  Justice. — John  H.  Broocks  brought  this 
suit  in  the  District  Court  of  Orange  County,  Texas,  against  R.  I.  Lee 
and  E.  B.  Pickett,  clerk  of  the  District  Court,  and  Lee  Cherry,  sheriff 
of  Liberty  County,  and  G.  H.  Pendarvis,  attorney  for  R.  I.  Lee,  and  the 
First  National  Bank  of  Beaumont,  Texas,  to  enjoin  the  sale  of  certain 
lands  described  in  his  petition,  by  virtue  of  an  order  of  sale  issued  upon 
a  judgment  rendered  in  the  District  Court  of  said  Liberty  County, 
and  to  restrain  the  said  Lee  and  his  said  attorney,  Pendarvis,  from  su- 
ing out,  and  the  said  Pickett  as  clerk  from  issuing,  further  or  additional 
orders  of  sale  on  said  judgment. 

The  grounds  alleged,  and  upon  which  the  injunction  was  sought  and 
granted  were,  (1)  that  after  the  rendition  of  the  judgment  in  Liberty 
County  in  favor  of  IjCc  and  against  appellant,  and  also  in  favor  of  the 
First  National  Bank  of  Beaumont,  foreclosing  Lee's  vendor's  lien  on 
the  land  in  question,  and  also  foreclosing  a  second  lien  in  favor  of  the 
bank,  L.  L.  Featherstone  instituted  suit  against  him  in  the  District 
Court  of  Liberty  County  in  trespass  to  try  title  to  said  land,  which  suit 
he  alleged  was  then  pending.  That  after  the  filing  of  said  suit,  appel- 
lant sued  out  a  writ  of  injunction  in  the  District  Court  of  Liberty 
County  seeking  to  postpone  the  collection  of  said  judgment  to  await  the 
result  of  the  litigation  between  himself  and  Featherstone,  which  in- 
junction at  a  later  term  of  the  District  Court  of  Liberty  County  was 
dissolved,  and  from  the  judgment  dissolving  that  injunction  he  had 
appealed,  by  writ  of  error,  to  the  Court  of  Civil  Appeals,  and  that  said 
appeal  was  still  pending  and  that  he  was  entitled  to  a  decision  by  the 
Supreme  Court  of  Texas  in  the  event  the  judgment  of  the  Court  of 
Civil  Appeals  should  be  against  him.     (2)  That  because  of  the  pen- 
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dency  of  said  writ  of  error  and  suspension  of  said  judgment  a  sale  of  the 
land  under  an  order  of  sale  would  be  void,  prospective  purchasers  fright- 
ened away,  and  the  price  for  which  the  lands  might  otherwise  be  sold 
greatly  diminished.  (3)  He  alleged  the  pendency  in  the  District  Court 
of  Orange  County  of  a  suit  wherein  he,  the  said  John  H.  Broocks,  is 
plaintiff  and  the  said  R.  I.  Lee  and  First  National  Bank  of  Beaumont 
are  defendants,  wherein  plaintiff  alleges  the  payment  of  the  judgment 
rendered  against  him  in  the  District  Court  of  Liberty  County,  and  pray- 
ing for  damages.  (4)  That  he  does  not  owe  the  First  National  Bank 
of  Beaumont  anything,  and  that  he  believed  that  Lee  and  his  attorney 
are  attempting  to  make  the  lands  bring  as  small  a  price  as  possible  with 
the  view  of  purchasing  same,  to  his  injury.  (5)  That  owing  to  the 
existing  financial  conditions  the  sale  of  said  lands,  if  sold  under  said 
order  of  sale,  will  result  in  great  sacrifice  to  him.  He  prayed  for  a 
writ  of  injunction  restraining  the  sheriff.  Cherry,  and  his  deputies  from 
selling  the  land  under  said  order  of  sale,  and  commanding  him  to  forth- 
with return  the  same  to  the  clerk  by  whom  it  was  issued,  and  restrain- 
ing Lee  and  his  attorney,  Pendarvis,  and  Pickett,  the  clerk,  and  the 
First  National  Bank  of  Beaumont  from  issuing  or  causing  to  be  issued 
any  other  orders  of  sale  until  the  suit  in  the  District  Court  of  Orange 
County  shall  have  been  determined.  The  district  judge  in  chambers 
granted  the  injunction  and  ordered  the  issuance  of  the  writ  in  the  terms 
of  the  prayer. 

After  answering,  the  defendants  Lee,  Cherry,  Pickett  and  Pendarvis 
filed  their  motion  to  dissolve  the  injunction  upon  several  grounds,  only 
two  of  which  need  to  be  noticed,  viz.,  (1)  that  no  court  other  than  the 
District  Court  of  Liberty  County  had  jurisdiction  to  inquire  into  the 
regularity  and  validity  of  said  judgment,  and  that  no  court  other  than 
the  District  Court  of  Liberty  County  had  power  to  enjoin  the  execution 
of  said  judgment,  and  that  the  District  Court  of  Orange  County  was 
without  jurisdiction  in  the  premises;  (2)  that  the  judgment  of  the 
District  Court  of  Liberty  County  dissolving  the  injunction  granted  by 
that  court,  had  been  affirmed  by  the  Court  of  Civil  Appeals  and  a  writ 
of  error  refused  by  the  Supreme  Court. 

Upon  a  hearing  the  District  Court  of  Orange  County  sustained  the 
motion  to  dissolve,  and  appellant  Broocks,  having  duly  excepted,  brings 
the  case  before  us  on  appeal. 

Article  2996,  Bevised  Statutes,  provides:  ''Writs  of  injunction 
granted  to  stay  proceedings  in  a  suit,  or  execution  on  a  judgment,  shall 
be  returned  to  and  tried  in  the  court  where  such  suit  is  pending  or  such 
judgment  was  rendered    ,    .    .     " 

The  injunction  restrained  the  sale  of  the  particular  property  described 
in  the  order  of  sale.  This  order  of  sale  commanded  the  sheriff  to  sell 
the  specific  property,  hence  the  effect  of  the  injunction  was  to  suspend 
the  operation  of  the  process  until  such  time  as  the  questions  raised  by 
the  injunction  suit  might  be  determined.  The  proceeding  by  injunc-/^ 
tion  not  only  stayed  or  suspended  the  process,  but  also  questioned  its 
Validity  and  regularity.  "In  such  case  the  statute  is  imperative,  the 
writ  of  injunction  must  be  returned  to  the  court  from  which  the  order 
of  sale  was  issued.*'  Seligson  v.  Collins,  64  Texas,  314;  Leachman  v. 
Capps,  89  Texas,  590;  Bell  v.  York,  43  S.  W.,  68. 
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The  court  did  not  err  in  dissolving  the  injunction,  and  the  judgment 
of  the  court  below  must  be  affirmed. 

Affirmed, 
Writ  of  error  refused. 


LuLiNo  Oil  &  Manufacturing  Company  v.  William  Gohmert  et  al. 

Decided  May  8,  1908. 

1. — Teitimony — ^nnaaswered  Question. 

Where  a  witness  in  answer  to  a  question  w'hich  was  objected  to  simply 
stated  that  he  did  not  know,  an  assignment  of  error  based  upon  the  ruling  of 
the  court  in  permitting  the  question  to  be  asked,  is  without  merit. 

S. — ^Assignment  of  Error — Enle  81. 

An  assignment  of  error,  that  the  court  erred  in  overruling  appellant's  mo- 
tion  for  new  trial  for  each  and  every  ground  set  up  in  the  same,  followed  bv 
a  proposition  to  the  effect  that  it  is  the  duty  of  the  court  to  grant  a  new 
trial  when  errors  are  called  to  its  attention  which  are  sustained  by  the  record, 
and  by  a  statement  which  consists  of  a  copy  of  the  grounds  alleged  in  the  mo- 
tion for  new  trial,  is  not  in  compliance  with  rule  31  for  the  Courts  of  Civil 
Appeals,  and  will  not  be  considered. 

8. — Building  Contract — Changes — ^Discliarge  of  Surety. 

Changes  made  in  a  building  contract  by  the  owner  of  the  building  without 
the  consent  of  the  surety  on  the  contractor's  bond,  will  discharge  the  surety. 
Changes  in  such  contract  considered,  and  held  sufficient  to  discharge  the  surety. 

Appeal  from  the  District  Court  of  Dewitt  County.    Tried  below  before 
Hon.  James  C.  Wilson. 

A.  B,  Storey  and  P.  J.  Greenwood,  for  appellant. 

Davidson  <&  Bailey,  for  appellee  Stratton. 

REESE,  Associate  Justice. — This  is  a  suit  by  the  Luling  Oil  ft 
Manufacturing  Company  against  William  Gohmert  and  John  Strat- 
ton upon  a  builder's  contract,  and  a  bond  executed  by  Gohmert  as  prin- 
cipal and  Stratton  as  surety.  The  work  contracted  to  be  done  by 
Gohmert  was  the  erection  complete  of  an  oil  mill  in  the  town  of  Luling 
for  plaintiif.  To  secure  the  performance  of  the  work  in  accordance  with 
the  contract  Gohmert  entered  into  a  bond  with  Stratton  as  surety  in 
the  sum  of  $5000.  The  contract  price  of  the  mill  was  $54,850.  It  was 
alleged  that  the  mill  was  not  built  for  the  contract  price,  but  that  plain- 
tiff had  to  pay  out,  in  order  to  complete  the  mill  and  clear  off  debts  and 
liens  contracted  by  Gohmert,  the  sum  of  $5615.15,  in  addition  to  the 
contract  price.  It  was  further  alleged  that  the  contract  provided  for 
tlie  payment  of  $25  per  day  as  liquidated  damages  for  the  delay  if  the 
work  was  not  completed  by  a  day  named,  that  there  was  a  delay 
of  60  days  whereby  defendants  became  liable  for  the  additional  sura  of 
$1500.  Plaintiff  prayed  for  judgment  against  Gohmert  for  $7115.15, 
and  against  Stratton  for  $5000,  being  the  amount  of  his  bond. 

Stratton  pleaded  that,  without  his  knowledge  or  consent,  there  had 
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been  certain  changes  made  in  the  contract  by  plaintiff  and  Gohmert 
whereby  additional  and  more  expensive  work  was  required  by  plaintiff 
and  agreed  to  by  Gohmert's  agent,  Palmie,  such  changes  in  the  con- 
struction being  specifically  set  out.  It  was  also  pleaded  that  the  con- 
tract had  been  violated  in  the  time  and  manner  of  payments  made  to 
Gohmert  by  plaintiff,  and  that  these  deviations  from  the  contract  and 
changes  in  the  terms  thereof  released  Stratton,  the  surety,  from  obliga- 
tion upon  the  bond. 

Gohmert  also  answered,  but  as  he  is  not  a  party  to  this  appeal  it  is 
not  necessary  to  refer  further  to  his  answer. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered in  favor  of  Stratton,  the  court  finding  that  the  changes  in  the 
contract  released  him  from  liability.  From  this  judgment  plaintiff, 
the  Oil  'Company,  appeals.  There  was  judgment  against  Gohmert  for 
$5615.15,  from  which  no  appeal  was  taken. 

The  question  presented  is  the  correctness  of  the  judgment  releasing 
Stratton  as  surety  on  the  bond. 

The  first  and  second  assignments  of  error  are  addressed  to  the  ac- 
tion of  the  court  in  permitting  counsel  for  appellee  to  ask  certain  ques- 
tions of  witnesses.  In  each  case  the  witness  answered  that  he  did  not 
know.    The  assignments  are  without  merit. 

The  third  assignment  is  also  overruled  as  without  merit. 

The  fourth  assignment  is  as  follows:  *The  court  erred  in  over- 
ruling plaintiff's  amended  motion  for  new  trial  in  this  case  on  the 
2d  day  of  July,  1907,  for  each  and  every  ground  set  up  in  said  motion." 
The  assignment  is  followed  by  the  proposition  that  it  is  the  duty  of 
the  court  to  grant  a  new  trial  when  errors  are  called  to  its  attention, 
which  are  sustained  by  the  record.  For  statement  from  the  record  to 
sustain  this  assignment  and  proposition  there  is  copied  the  grounds  set 
up  in  the  motion  for  new  trial. 

Mindful  of  what  has  been  lately  said  by  the  Supreme  Court  in  Cobb 
V.  Johnson  (101  Texas,  440)  we  have  looked  to  the  argument  fol- 
lowing the  so-called  statement  and  can  not  get  out  of  it  anything 
that  would  pass  muster  as  such  "a  brief  statement,  in  substance,  of 
such  proceedings,  or  parts  thereof,  contained  in  the  record,  as  will  be 
necessary  and  sufficient  to  explain  and  support  the  proposition,  with  ref- 
erence to  the  pages  of  the  record"  as  is  required  by  rule  31.  A  proper 
consideration  of  the  assignment  would  require  that,  without  guide  or 
index  from  the  statement,  we  examine  the  entire  statement  of  facts. 
There  is  no  reference  in  either  statement,  or  argument,  to  any  evidence 
of  appellee,  and  neither  pretends  to  contain  even  a  reference  to  all  of 
the  evidence  material  to  the  assignment.  In  addition,  the  assignment 
is  multifarious  and  embraces  several  entirely  distinct  propositions,  and 
is  followed  by  the  single  very  general  proposition  above  stated.  For 
these  reasons  the  assignment  will  not  be  considered. 

For  the  same  reason  the  fifth  assignment  will  not  be  considered. 

The  sixth  assignment  of  error  is  overruled.  The  testimony  of  appel- 
lee's witnesses  shows  that  the  changes  in  the  work  were  directed  to  be 
made  by  Zedler,  one  of  the  building  committee,  who  was  shown  to  have 
had  entire  charge  of  the  supervision  of  the  work  as  the  representative 
of  the  Oil  Company.    This  testimony  further  tends  to  show  that  some 
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of  the  changes  were  made  by  Palmie,  Gohmert's  agent,  under  protest, 
and  only  after  strenuous  objection. 

The  seventh  assignment  assails  the  finding  of  fact  of  the  trial  court, 
that  there  had  been  changes  in  the  contract,  plans,  and  specifications 
thereunder  by  Gohmert  and  the  Oil  Company;  and  the  conclusion  of 
law  that  thereby  appellee  had  been  released  from  obligation  on  the  bond. 
The  statement  is  made  in  the  assignment  that  there  is  no  evidence  au- 
thorizing the  finding.  The  statement  thereunder  contains  no  reference 
to  the  testimony  in  the  record,  if  there  be  any,  in  support  of  the  finding 
of  the  court.  With  the  assistance  of  appellee's  brief  we  have  examined 
the  statement  of  facts,  with  the  result  that  we  find  that  there  is  BuflS- 
cient  evidence  to  show  that  during  the  progress  of  the  work  the  follow- 
ing changes  were  made  in  the  work,  upon  the  demand  of  appellant,  all 
of  which  were  distinct  deviations  from  the  plans  and  spocificalions,  as 
shown  by  the  testimony,  and  of  which  appellee  had  no  knowledge. 

By  agreement  between  the  building  committee  and  Palmie,  after  the 
boilers  had  been  put  in  to  burn  coal  or  wood,  they  were  changed  so  aa 
to  burn  oil.  This  required  considerable  work  taking  out  the  old  work 
and  putting  in  the  new.  One  witness  testified  that  the  delay  in  the 
completion  of  the  mill  on  this  account  amounted  to,  approximately, 
three  or  four  w^eeks.  The  extra  cost  of  the  installation  of  the  oil 
burning  apparatus  was  paid  for  by  appellant. 

The  original  plan  called  for  a  seed  house  60  x  250  feet  in  the  shape 
of  an  L,  that  is,  it  was  to  be  built  60  x  150  feet  with  an  addition  or  L, 
60  X  100  feet,  according  to  the  blue  prints,  as  testified  by  the  witness. 
After  the  first  part  was  finished  appellant  acquired  a  lot  which  thej 
did  not  have  before,  which  enabled  them  to  change  the  plan  of  the  seed 
house  and  build  it  straight,  60  x  2S0  feet.  It  was  found  that  the  ground 
for  the  foundation  of  this  extension,  on  the  lot  just  acquired,  was  in 
an  old  tank  filled  with  trash  of  various  kinds  and  this  required  a  good 
deal  of  extra  work  in  digging  for  the  foundation  of  the  building,  for 
which  they  had  to  go,  in  some  places,  nine  feet.  The  cost  of  this 
extra  work  was  about  $75  and  involved  a  delay  of  about  14  days  in  the 
completion  of  the  work.  The  floor  in  the  engine  room  was  changed  from 
pine  to  maple,  which  involved  an  additional  cost,  the  exact  amount 
of  which  is  not  stated,  further  than  that  the  pine  flooring  cost  $28  per 
thousand  and  the  maple  flooring  $70  per  thousand.  This  change 
caused  a  delay  of  about  a  week.  There  was  a  change  made  in  the  main 
shafting,  the  exact  nature  of  which  can  only  be  shown  by  giving  the 
testimony  of  the  witness,  as  follows :  'The  main  shafting  was  changed 
in  the  meal  room.  After  the  shafting  had  been  completed  Mr.  Zedler 
came  and  said  that  he  did  not  want  any  cross-belt  in  these  and  Mr. 
Palmie  told  him  that  was  all  the  contract  called  for;  Mr.  Zedler  said 
that  he  did  not  want  the  cross-belt  regardless  of  whether  it  was  in  the 
specifications  or  not,  and  we  had  to  change  it.  It  took  some  week  or 
eight  days  to  get  the  stuff  to  make  the  alterations.  There  was  a  week 
or  ten  days  of  delay  caused  by  the  change  in  the  main  shafting.  Mr. 
Zedler,  who  ordered  us  to  make  this  change  in  the  main  shafting,  was 
a  member  of  the  board  and  was  the  one  who  did  the  ordering  of  the 
machinery.    The  additional  expense  of  taking  out  the  shafting  and  put- 
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ting  it  the  way  Zedler  demanded,  as  to  labor  alone  amounted  to  about 
$50.    I  think  the  material  cost,  approximately,  $150.'' 

.Where  the  contract  called  for  4-inch  shafting  it  was  changed,  upon 
the  requirements  of  Zedler,  to  5-inch  shafting,  the  cost  of  which  was 
about  twice  as  much  as  the  4-inch  shafting.  This  caused  a  delay  in 
the  work  of  a  week  or  ten  days.  An  extra  hanger  or  truss  had  to  be 
put  in,  upon  the  demand  of  Zedler,  at  an  additional  cost  of  $125  to 
$150,  and  the  witness  stated  that  this  was  entirely  unnecessary. 

There  was  nothing  in  the  contract  to  authorize  any  of  these  changes, 
and  they  were  all  made  upon  the  demand  of  Zedler,  who  represented 
appellant  in  the  matter.  It  is  clear  that  they  added  materially  to  the 
cost  of  the  work  and  the  time  required  to  complete  the  mill.  The  evi- 
dence supports  the  conclusions  of  fact  of  the  trial  court  in  the  matter 
of  the  changes  in  the  contract,  and  the  legal  conclusion  drawn  by  him 
therefrom  is  correct.  (Lane  v.  Scott,  57  Texas,  369 ;  Evan  v.  Morton, 
65  Texas,  262;  Bandall  v.  Smith,  2  U.  C.  (Posey),  397;"  United  States 
V.  Freel,  92  Fed.  Rep.  306-309,  and  cases  cited.) 

In  the  clear  and  exliaustive  opinion  of  the  court  in  the  case  last 
cited,  it  is  said:  "In  any  case,  the  surety,  in  binding  himself  to  the 
first  contract,  limited  rigidly  his  liability  to  that  instrument,  and  its 
scope  measures  with  precision  his  undertaking.  If  he  consented  to 
vouch  unwisely,  he  is  entitled  to  suffer  to  the  full  measure  of  his  folly, 
without  a  favorable  revision  of  his  liability  by  the  principal.  And, 
on  the  other  hand,  it  is  his  right  to  fix  the  final  boundary  of  his  faith 
in  the  financial,  and,  in  the  case  of  a  building  contract,  the  architectural, 
capacity  of  his  principal,  and  mark  out  in  the  agreement  whatever 
method  shotild  attend  the  execution  of  the  work ;  and  the  main  contract- 
ing parties  may  not  add  ever  so  little  to  the  burden  which  the  con- 
tractor has  assumed,  or  deviate  from  the  methods  which  were  to  ac- 
company its  fulfillment.  It  results  from  this  that  he  who  would  charge 
a  surety  for  his  principal's  breach  of  contractual  duty  must  travel  with- 
out deviation  the  way  pointed  out  in  the  contract,  however  iron-bound 
it  may  be,  for  there  is  for  the  surety  in  the  enforcement  of  his  bond  no 
equity  or  latitude  beyond  its  strict  terms.  Such  is  the  nature  of  the 
implied  condition  upon  which  the  surety's  liability  depends." 

Upon  the  question  of  the  character  and  extent  of  changes  in  the  con- 
tract which  will  release  the  surety,  there  is  a  collection  of  the  authori- 
ties which  support  the  conclusion  that  the  changes  made  in  the  contract 
in  the  present  case  were  entirely  suflicient  to  discharge  and  release  ap- 
pellee from  the  obligations  of  the  bond.  A  collection  of  authorities  on 
the  point  will  also  1^  found  in  27  Am.  &  Eng.  Ency.  of  Law,  496. 

What  has  been  said  disposes  also  of  the  remaining  assignments  of 
error,  which  are  overruled.  There  is  no  merit  in  appellee's  cross-assign- 
ment. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


Vol.  L.  Civil— 39. 
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Kansas  City,  Mexico  &  Ohient  Railway  Company  of  Texas  v. 

Amos  Young. 

Decided  May  0,  1008. 

1.— Carrier — ^tiutngtt  leaving  Beat — Contributory  negligence — ^Pleading. 

The  mere  fact  of  leaving  his  seat  for  the  purpose  of  walking  upon  the 
platform  of  a  station  at  which  his  train  had  stopped  would  not  cause  a  pas- 
senger to  lose  his  status  as  a  passenger,  nor  could  it  be  said  as  matter  of  law 
that  he  was  guilty  of  contributory  negligence  in  doing  so  if  he  was  injured 
by  the  negligence  of  the  carrier  while  he  was  attempting  to  leave  the  train. 
A  plaintiff  is  not  required  to  negative  contributory  negligence  unless  the  facts 
which  he  pleads  raise  that  issue. 

S. — ^Evidenoe-^Eelevanoy. 

When  a  fact  offered  in  evidence  presents  a  reasonable  inference  in  support 
of  a  material  issue  in  the  case  it  is  relevant  and  should  be  admitted;  its  weight 
is  for  the  jury.  In  an  action  for  personal  injuries  caused  by  a  sudden  and 
violent  movement  of  a  railroad  train,  evidence  tending  to  prove  the  negligence 
of  tlfe  defendant,  considered,  and  held  admissible. 

8. — ^Paisenger — ^IntoxioatiOB. 

In  an  action  by  a  passenger  against  a  railroad  company  for  damages  for 
personal  injuries  caused  by  a  sudden  and  violent  movement  of  the  train,  evi- 
dence of  the  intoxication  of  the  plaintiff  on  prior  and  subsequent  occasions 
would  be  irrelevant  as  evidence  in  chief  of  intoxication  on  the  occasion  in  ques- 
tion. The  mere  fact  that  a  passenger  is  intoxicated  will  not  relieve  a  carrier 
from  the  consequences  of  its  own  negligence. 

4. — Appeal — ^Assignment  of  Error — ^XnsnAclency. 

When  a  motion  for  new  trial  contained  eight  special  grounds  why  it  should 
be  granted,  an  assignment  of  error  that  the  court  erred  in  overruling  appellant's 
motion  for  new  trial,  is  too  general  to  require  consideration. 

Appeal  from  the  District  Court  of  Fisher  County.  Tried  below  before 
Hon.  Cullen  C.  Higgins. 

H.  C.  Hord  and  L.  C.  Anderson,  for  appellant. 

McCrea  &  Kirk  and  ff .  C.  Hughes,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  in  Sep- 
tember, 1906,  alleging  in  substance  that  he  was  a  passenger  upon  one 
of  appellant's  passenger  trains  for  transportation  from  Sweetwater, 
Texas,  to  Rule,  Texas ;  that  when  the  train  arrived  at  Hamlin,  an  inter- 
mediate station,  it  stopped  and  that  appellee  arose  from  his  seat  and 
started  to  go  out  upon  the  platform  of  the  train ;  that  while  endeavoring 
to  do  so  he  was  by  a  negligent  and  violent  movement  of  the  train  thrown 
forward  toward  the  car  door;  that  in  his  effort  to  protect  himself  from 
falling  he  caught  the  facing  of  the  door  with  one  of  his  hands;  that 
the  movement  of  the  train  also  caused  the  car  door  to  shut  upon  the 
plaintiff's  hand  and  thereby  cut  off  the  end  of  his  thumb,  whereby  it 
was  alleged  he  was  damaged  in  the  sum  of  three  thousand  dollars.  It 
was  charged  that  appellant  was  guilty  of  negligence  in  making  the  vio- 
lent movement  of  the  train,  and  in  having  maintained  insufficient  and 
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defective  fastenings  to  the  door.  Appellant  pleaded  the  general  denial 
and  that  appellee^s  injury  was  due  to  his  own  negligence,  or  that  such 
negligence  contributed  thereto.  The  trial  resulted  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  five  hundred  dollars. 

Wliile  appellant's  first  assignment  of  error  is  objected  to  in  that  there- 
in complaint  is  made  of  the  court's  action  in  overruling  appellant's  gen- 
eral demurrer  a'nd  its  first  and  second  special- exceptions  to  the  original 
petition,  we  think  the  assignment  perhaps  sufficient  to  raise  the  question 
of  whether  the  petition  is  subject  to  a  general  demurrer,  it  being  the 
rule  that  each  special  exception  includes  a  general  demurrer.  We  think, 
however,  the  petition  is  undoubtedly  good  as  against  a  general  demurrer. 
It  is  attacked  by  a  proposition  and  argument  only  on  the  ground  that 
it  affirmatively  shows  that  appellee  was  guilty  of  contributory  neg- 
ligence in  that  no  excuse  is  offered  for  leaving  his  seat  and  endeavoring 
to  go  out  upon  the  platform  of  the  car.  A  petition  is  not  required  to 
negative  contributory  negligence  unless  facts  so  showing  appear  on  its 
face.  See  Texas  &  Pac.  By.  Co.  v.  Murphy,  46  Texas,  356 ;  Houston  & 
T.  C.  By.  Co.  V.  Cowser,  67  Texas,  293.  And  the  mere  failure  to  explain 
appellee's  purpose  does  not  show  negligence  as  a  matter  of  law.  A 
passenger  does  not  lose  his  status  as  such  merely  by  walking  around 
after  a  train  has  stopped  at  a  station,  if  for  recreation  or  other  purpose 
connected  with  his  journey  he  does  so.  The  circumstances  existing,  if 
any,  constituting  such  movement  negligence  must  be  made  to  affirma- 
tively appear.  Ordinarily,  at  least,  the  burden  rests  upon  the  party 
pleading  contributory  negligence  to  set  up  and  prove  such  circumstances. 
It  can  not  be  said  that  on  the  face  of  appellee's  petition  the  circum- 
stances so  appear,  and  the  first  assignment  is  accordingly  overruled. 
St.  Louis  &  S.  F.  By.  Co.  v.  Coulson,  54  Pac,  2 ;  Missouri,  K.  &  T. 
By.  Co.  V.  Overfield,  19  Texas  Civ.  App.,  440,  in  which  writ  of  error 
was  refused;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Cooper,  2  Texas  Civ. 
App.,  42 ;  By.  Co.  v.  Humphreys,  62  S.  W.,  791 ;  Gulf,  C.  &  S.  P.  By. 
Co.  V.  Bell,  93  Texas,  632. 

In  the  second  assignment  complaint  is  made  of  the  action  of  the 
court  in  permitting  the  witness  Bay  to  testify  that :  "Before  I  got  out 
of  the  coach  after  this  I  saw  two  gentlemen  picking  up  an  old  lady 
like  from  the  ground  just  outside  by  the  side  of  the  coach.  She  was 
down  a  little  piece  from  the  steps  at  the  time."  This  testimony  was 
objected  to  as  "irrelevant  and  immaterial"  and  as  too  "remote  and  not 
competent."  We  think  that  the  objections  must  be  overruled.  Among 
other  things  the  witness  Bay  had  testified  that  all  of  the  passengers  had 
left  the  car  save  himself  and  appellee  at  the  time  of  the  violent  move- 
ment of  the  train;  that  he  was  immediately  behind  appellee;  that  the 
movement  of  the  train  also  threw  him  from  his  standing  position  upon 
the  fioor  or  car  seats,  and  the  evidence  makes  it  reasonably  clear  that 
immediately  upon  rising  to  his  feet  he  looked  out  of  the  car  window  and 
saw  parties  picking  up  the  lady,  as  he  testifies.  While  no  one  had  tes- 
tified that  the  fall  of  the  woman  was  caused  by  the  sudden  movement  of 
the  train,  we  yet  think  the  evidence  complained  of  was  admissible  as  a 
circumstance  tending  to  raise  that  inference.  The  function  of  the 
judge  in  determining  the  relevancy  of  evidence  is  not  that  of  a  final 
arbiter.    If  the  evidentiary  fact  offered  presents  a  reasonable  inference 
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in  support  of  a  material  issue  in  the  case,  it  is  his  duty  to  admit  it  as 
relevant,  leaving  the  weight  thereof  to  be  determined  by  the  jury. 
Besides,  the  testimony  objected  to  appears  to  be  so  nearly  and  inti- 
mately connected  with  the  matter  out  of  which  the  action  arises  that 
it  can  hardly  be  said  to  be  inadmissible,  however  weak  in  probative 
force  it  may  be. 

The  evidence  to  the  exclusion  of  which  complaint  is  made  in  the 
third  assignment  is  to  the  effect  that  the  witness  Harry  Henly,  a  brake- 
man  upon  the  train,  several  times  shortly  prior  to  the  day  on  which 
appellee  was  hurt  had  seen  and  talked  with  him  while  intoxicated; 
that  several  times  after  appellee  was  hurt  he  boarded  defendant's  train 
in  an  intoxicated  condition,  and  that  at  said  times  the  witn^s  had 
observed  appellee's  actions  and  conduct  and  "that  from  witness's  knowl- 
edge of  said  plaintiff  and  from  his  observation  of  his  former  and  sub- 
sequent acts  with  the  acts  on  the  day  he  was  hurt,  that  in  his  judgment 
plaintiff  was  intoxicated  on  the  day  and  at  the  time  he  was  hurt.''  It  can 
not  be  contended  that  the  mere  fact  of  intoxication  would  relieve  appel- 
lant from  the  consequences  of  its  negligence,  and,  to  some  of  us  at  least, 
nothing  in  the  record  indicates  that  intoxication,  if  any,  contributed  in 
the  slightest  degree  to  appellee's  injury.  His  testimony  and  that  of  others 
in  his  behalf  undoubtedly  show  an  unusual  and  violent  movement  of 
the  train  backward  which  was  well  calculated  to,  and  which  in  fact  did, 
throw  violently  forward  all  those  who  were  in  the  car  at  the  time,  and 
there  was  no  effort  to  prove  that  appellee  was  intoxicated  to  such  a 
degree  as  to  render  him  unable  to  care  for  himself.  He  seems  to  have 
done  so  as  effectively  as  did  the  witness  Ray,  who  was  immediately  be- 
hind him,  and  as  to  whom  no  contention  of  intoxication  is  made.  But, 
however  this  may  be,  the  witness  was  permitted  to  testify  to  appellee's 
appearance  and  actions  together  with  two  other  parties  with  him.  He 
said:  "These  three  fellows,  including  this  plaintiff,  were  np  and  down 
on  that  train  all  of  the  time  that  day.  That  is  the  only  way  that  I 
taken  any  notice  of  them.  I  didn't  see  this  plaintiff  t^ke  any  drink 
of  intoxicant  on  that  day;  I  have  seen  drunk  men,  I  see  them  every 
day.  I  couldn't  say  that  this  plaintiff  was  drunk,  but  he  and  the  other 
two  fellows  acted  mighty  funny  to  me ;  these  three  fellows  were  talking 
loud  and  acted  like  they  wanted  to  run  it,  and  everything  you  said  to 
them  they  would  get  sore  about  it,  you  couldn't  tell  them  anything." 
The  record  as  a  whole,  therefore,  strongly  suggests  that  appellant's 
principal  desire  was  to  introduce  the  incompetent  fact  of  appellee's  in- 
toxication on  occasions  previous  and  subsequent  to  his  injury.  Such 
facts  are  clearly  inadmissible  as  evidence  in  chief.  They  could  only 
be  material,  if  at  all  (but  which  we  do  not  decide),  as  sustaining  the 
witness  if  attacked,  or  of  qualifying  him  to  give  an  opinion,  if  he  had 
one,  that  appellee  was  intoxicated  on  the  occasion  of  his  hurt.  Nothing 
in  the  evidence  suggests  that  it  was  necessary  for  the  witness  to  detail 
appellee's  actions  on  former  occasions  in  order  to  qualify  him  to  speak 
of  appellee's  condition  on  the  occasion  in  question.  The  witness  testi- 
fied, as  will  be  seen  from  the  quotation,  that  "I  have  seen  drunk  men, 
I  see  them  every  day.  I  couldn't  say  that  this  plaintiff  was  drunk." 
The  statement  of  facts  from  which  this  quotation  comes  is  agreed  to 
by  both  counsel  and  approved  by  the  trial  judge;  so  that  we  think 
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appellant  got  the  benefit  of  substantially  all  that  the  witness  could 
properly  say  on  the  subject  of  appellee's  intoxication. 

The  remaining  assignment  is  that:  "The  court  erred  in  overruling 
and  not  sustaining  defendant's  amended  motion  for  a  new  trial  herein 
and  in  not  granting  defendant  a  new  trial  in  said  cause  for  all  the 
reasons  and  grounds  set  up  in  said  motion.''  The  assignment  is 
certainly  subject  to  the  objection  of  being  too  general  when  considered 
in  the  light  of  the  fact  that  appellant's  amended  motion  for  a  new  trial 
sets  up  some  eight  special  grounds  why  it  should  be  granted,  each  ground 
presenting  a  separate  reason  therefor.  But  if  we  could  consider  it,  we 
think  it  should  be  overruled  inasmuch  as  the  evidence  in  our  judgment 
fully  sustains  the  verdict  of  the  jury  to  the  effect  that  appellant,  with- 
out contributory  negligence  on  his  part,  was  undoubtedly  guilty  of 
negligence  in  the  suddSi  movement  of  its  train  which  proximately  re- 
sulted in  appellee's  injury. 

We  conclude  that  the  judgment  should  be  affirmed. 

Affirmed. 


L.  D.  LouTHiAN  V.  Ft.  Worth  &  Denver  City  Railway  Company. 

Decided  May  9,  1908. 

1. — ^Hegligence  Predicated  upon  Duty. 

l^egligence  can  only  be  predicated  upon  a  failure  to  use  the  degree  of  care 
required  of  one  by  law  in  the  discharge  of  a  duty  imposed  thereby.  If  there  be 
no  duty  there  can  be  no  negligence. 

2. — Same — Case  Stated. 

PlaintifT,  having  business  with  the  freight  clerk  of  a  railroad  company, 
went  to  the  depot  to  see  him;  as  he  approached  the  depot  he  saw  the  clerk  enter 
one  of  several  freight  cars  standing  on  a  side  track;  he  followed  the  clerk  into 
the  car  and  while  talking  to  him  was  injured  by  a  sudden  moving  of  the  car 
by  a  switch  engine;  the  office  of  the  clerk  was  in  the  depot,  and  no  invitation, 
express  or  implied,  had  been  extended  to  the  plaintiff  to  enter  the  car.  Held, 
that  the  railway  company  was  not  liable  for  the  injuries  received  by  plaintiff. 

3. — Negligence— Dnty  to  Particular  Person. 

To  constitute  actionable  negligence  there  must  be  a  violation  of  duty  to 
the  very  person  complaining. 

Appeal  from  the  District  Court  of  Dallam  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

Reese  Tatum,  for  appellant. — If  a  person  enters  upon  premises  on 
business  to  be  transacted  with  the  owner  or  occupant  thereof  or  by 
the  procurement  of  the  owner  or  occupant;  and  being  himself  in  the 
exercise  of  due  care,  is  injured  by  reason  of  the  unsafe  condition  of  the 
premises  or  the  approaches  thereto,  such  unsafe  condition  being  known 
or  such  as  ought  to  have  been  known,  to  the  owner  or  occupant,  the 
latter  will  be  answerable  in  damages  for  such  injuries.  All  persons  hav- 
ing business  with  the  company,  such  as  shippers  and  consigners  of 
freight,  are  entitled  to  the  use  of  the  company's  premises  and  to  the 
same  protection  from  injury  as  passengers  while  thereon.  Biiswell  on 
Personal  Injuries   (2d  ed.),  sec.  66,  p.   100;  1   Thompson  on   Xegli- 
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gence,  p.  919,  sec.  1003;  3  Elliott  on  Railroads,  p.  1950,  sec.  1M9; 
Southern  Ry.  Co.  v.  Goddard,  89  S.  W.,  675;  Illinois  C.  B.  Co.  v. 
Proctor,  89  S.  W.,  714;  Shelby's  Admr.  v.  C.  N.  0.  &  T.  P.  Ry.  Co. 
(Ky.),  3  S.  W.,  159;  International  &  G.  N.  Ry.  Co.  v.  Ormond,  64 
Texas,  485 ;  Bennett  v.  L.  &  N.  R.  R.  Co.,  102  TT.  S.,  577,  26  L.  ed. 
235 ;  Cooley  on  Torts,  604,  607 ;  Texas  &  P.  Ry.  Co.  v.  Best,  66  Texas, 
116;  Hamilton  v.  T.  &  P.  Ry.  Co.,  64  Texas,  251. 

It  was  the  duty  of  the  appellee  to  give  to  the  appellant  notice  of  the 
dangerous  condition  of  the  premises  and  that  it  intended  to  back  its 
engine  upon  the  side  track  or  switch  against  the  cars  connected  to  the 
car  in  which  the  gang  plank  or  running  board  was  resting.  Buswell  on 
Personal  Injuries  (2d  ed.),  sec.  66,  p.  100;  1  Thompson  on  Negligence, 
p.  919,  sec.  1003;  3  Elliott  on  Bailroads,  p.  1950,  sec.  1249;  Bennett  v. 
L.  &  N.  B.  B.  Co.,  102  IT.  S.,  577,  26  L.  ed.,*  235 ;  Cooley  on  Torts, 
604,  607. 

Spoonts,  Thompson  &  Barwise,  D.  B,  HUl,  Hyde  &  Stalcup  and  J. 
M.  Chambers^  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  for  damages 
for  personal  injuries,  and  on  the  trial  the  court  gave  a  peremptory 
charge  to  the  jury  to  find  for  appellee.  The  verdict  and  judgment  was 
in  accordance  with  the  instruction  and  errors  are  assigned  requiring 
a  consideration  of  the  testimony. 

The  following  are  the  facts  briefly  stated.  Appellant  had  occasion 
in  the  prosecution  of  his  business  to  procure  a  car  in  which  to  ship 
certain  material  over  appellee's  railway,  and  for  that  purpose  went  to 
appellee's  freight  depot  in  the  town  of  Dalhart,  Texas.  As  he  ap- 
proached the  depot,  which  there  extends  north  and  south,  he  saw  the 
freight  clerk,  whose  duty  it  was  to  furnish  such  information  and  serv- 
ice as  appellant  was  seeking,  enter  one  of  several  freight  cars  standing 
on  a  switch  track  extending  along  the  west  side  of  the  depot.  Appellant 
passed  over  the  platform  and  thence  over  a  movable  gang  plank  that 
had  been  extended  from  the  platform  to  the  door  of  the  car  to  enable 
appellee's  employes  to  go  to  and  from  the  car  in  loading  freight.  The 
agent  had  preceded  appellant  but  a  very  short  time  and  was  engaged 
in  loading  some  iron  fish  bars  in  the  west  end  of  the  car  at  the  moment 
appellant  arrived  over  the  gang  plank  at  the  car  door.  Appellant  im- 
mediately inquired  of  the  agent  about  a  car  for  his  freight  and  was  told 
that  he  could  have  the  third  car  to  the  east.  Appellant  turned  to 
look  and  identify  the  car  designated,  standing  on  the  end  of  the  gang 
plank  resting  in  the  car  door,  when  an  engine  from  the  south,  .without 
warning,  and  with  considerable  force,  made  a  coupling  with  the  string 
of  cars  standing  on  the  switch  track,  thus  displacing  the  gang  plank 
and  throwing  appellant  to  the  ground  and  injuring  him  as  alleged. 

If  a  duty  of  care  on  appellee's  part  existed,  there  was  evidence 
tending  clearly  to  show  negligence  on  the  part  of  appellee's  servants 
in  making  the  coupling  as  was  done.  There  was  also  evidence  tending 
to  show  that  appellant  exercised  ordinary  care  to  ascertain  whether 
a  switch  train  was  approaching.  In  other  words,  we  think  the  evidence 
such  as  would  ordinarily  require  th?  issues  of  negligence  and  of  con- 
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tributory  negligence  to  be  submitted  to  the  jury.  But  for  the  purpose 
in  view  it  may  be  admitted  that  the  jury  might  have  determined  both 
issues  in  appellant's  favor  yet  it  does  not  follow  that  appellant  shows 
even  a  prima  facie  right  of  recovery. 

We  find  nothing  in  the  evidence  showing  that  the  freight  agent's  pres- 
ence in  the  car  was  other  than  temporary,  or  that  he  either  invited  or 
knew  of  appellant's  approach  before  being  addressed.  Nor  does  the 
evidence  show  that  it  was  customary  or  in  the  line  of  such  agent's  duty 
or  business  to  receive  inquirers,  or  perform  the  service  appellant  sought, 
in  a  freight  car.  On  the  contrary,  the  substance  of  the  evidence  on  the 
subject  is  that  the  agent  in  question  ^Tiad  two  oflBces,"  one  in  the 
wareroom  and  the  other  in  the  room  or  office  of  the  general  agent.  That 
'Tiis  duties  were  in  handling  freight"  and  to  act  as  "bill  clerk;"  that 
it  is  the  duty  of  the  bill  clerk  "to  bill  the  outgoing  freight  and  also  to 
superintend  the  loading  and  unloading  of  freight."  That  appellee  was 
not  using  any  car  as  an  office  and  that  both  offices  of  the  freight  agent 
were  inside,  the  depot.  That  bills  for  outgoing  freight  were  made  out 
by  the  freight  agent  in  the  general  office,  while  all  freight  was  checked 
and  the  baggage  business  done  in  the  office  in  the  warehouse.  It 
can  not  therefore,  we  think,  be  properly  said  that  any  express  or  im- 
plied invitation  on  appellee's  part  had  been  extended  to  appellant  to 
enter  upon  the  gang  plank  and  into  the  car  for  the  performance  of  his 
pending  business.  Can  it  be  said  that  merely  because  a  managing 
officer  or  agent  of  a  corporation  operating  complex  and  dangerous  ma- 
chinery goes  in  the  discharge  of  his  duty  temporarily  out  of  his  gen- 
eral place  of  business  to  and  among  such  machinery,  he  thereby  extends 
by  implication  an  invitation  to  persons  having  business  with  the  cor- 
poration to  follow  him  up  into  a  place  of  peril  not  intended  for  their 
presence  ?  We  think  not.  Appellee  had  provided  two  offices,  safe  from 
accidents  of  the  kind  in  question,  to  which  persons  wishing  to  transact 
business  with  its  agent  might  repair  and  within  which  business  could 
safely  be  performed.  Presumably  no  provision  had  been  made  to  safe- 
guard persons,  other  than  employes,  who  might  see  proper  to  enter 
upon  the  gang  plank,  and  appellee  can  not  be  held  to  have  contemplated 
appellant's  presence  there.  Appellee  therefore,  in  the  absence  of  knowl- 
edge of  appellant's  presence,  owed  him  no  duty  to  exercise  care  for  his 
safety  at  the  place  of  his  injury,  and  where  no  duty  to  the  person  com- 
plaining exists  no  liability  for  want  of  care  in  his  protection  arises.  As 
said  by  our  Supreme  Court  in  Dobbins  v.  Missouri,  K.  &  T.  Ey.  Co.  of 
Texas,  91  Texas,  60,  "if  there  be  no  duty  the  question  of  negligence 
is  not  reached,  for  negligence  can  in  law  only  be  predicated  upon  a 
failure  to  use  the  degree  of  care  required  of  one  by  law  in  the  discharge 
of  a  duty  imposed  thereby."  See,  also,  Houston,  E.  &  W.  T.  By.  Co.  v. 
Grubbs,  28  Texas  Civ.  App.,  367;  Davis  v.  Houston,  E.  &  W.  T.  Ry. 
Co.,  29  Texas  Civ.  App.,  42;  Batteree  v.  Galveston,  H.  &  S.  A.  Ey. 
Co.,  36  Texas  Civ.  App.,  197;  Texas  &  P.  By.  Co.  v.  Bell,  39  Texas 
Civ.  App.,  412. 

The  duty,  too,  for  the  violation  of  which  actionable  negligence  may 
arise,  must  be  a  duty  to  the  very  person  complaining.  Appellee  owed 
a  duty  of  care  to  its  employes  engaged  in  working  over  the  gang  plank 
and  in  the  car.     But  as  to  such  employes  it  had  the  right  to  exact 
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obedience  to  its  rules  designed  to  protect  tliem  from  unusual  couplings 
or  other  accidents.  Xot  so  as  to  appellant.  Appellee  also  could  con- 
template that  its  employes  might  be  engaged  in  the  very  work  they 
were  doing  when  appellant  sought  out  the  freight  agent.  As  to  ap- 
pellant, however,  it  could  hardly  have  been  contemplated  that  he  would 
decline  to  use  the  place  provided  for  him  and  others  and  go  into  a 
dangerous  situation  not  intended  for  the  transaction  of  the  business  he 
had  in  hand.  If  not,  the  negligence,  if  any,  of  the  switch  crew,  in 
making  the  coupling,  was  not  in  a  legal  sense  the  proximate  cause  of 
appellant's  injury,  and  hence  not  negligence  creating  liability  in  favor 
of  appellant.  See  Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas,  225; 
Brush  Light  &  Power  Co.  v.  Lefevre,  93  Texas,  604;  City  of  Greenville 
V.  Pitts,  102  Texas,  1. 

On  the  whole,  we  conclude  that  the  case  made  by  the  undisputed  evi- 
dence authorized  the  court^s  peremptory  instruction  and  that  the  judg- 
ment must  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


F.  M.  Watson  v.  Adam  Parkeb,  Admb. 

Decided  May  9,  1908. 

l.^Aooonnti — Settlement— ^Xlitake — ^Pleadinff. 

In  a  suit  upon  an  instrument  in  writing  evidencing  a  settlement  of  aooounts 
between  the  parties,  pleading  of  defendant  considered,  and  held  sufficient  to 
admit  proof  of  mistake  in  the  execution  of  said  instrument,  especially  in  the 
absence  of  special  exception  by  plaintiff  to  the  pleading. 

8. — Same — ^Unilateral  Mistake. 

Equity  will  not  grant  relief  against  a  unilateral  mistake. 

8. — Same— Application  of  Payment. 

In  the  absence  of  an  application  by  either  party  of  a  payment  upon  his 
account  by  a  debtor,  equity  will  apply  the  payment  to  the  extinguishment  of 
those  items  of  indebtedness  against  which  limitation  might  run. 

4. — Tmit — ^Limitation. 

To  set  the  statute  of  limitation  in  motion  in  favor  of  a  trustee,  there  must 
be  an  express  repudiation  of  the  trust  by  him. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

Oro88  &  Allen,  TT.  E.  McConnell  and  McCall  £  McCall,  for  appel- 
lant.— Even  though  the  instrument  sued  on  showed  a  full  settlement 
between  appellant  and  Pallie  Watson,  yet  the  appellant  having  plead 
that  there  were  mistakes  in  said  settlement  and  that  he  was  entitled  to 
credits  of  other  amounts  paid  for  her  before  the  date  of  the  settlement 
and  said  pleadings  not  having  been  excepted  to,  the  appellant  was  en- 
titled to  show  a  mistake  in  the  settlement  and  that  he  was  entitled  to 
other  credits  before  the  date  of  the  instrument  sued,  and  the  court 
erred  in  excluding  the  testimony.  Kelley  v.  Ward,  60  S.  W.  313; 
Farley  v.  Deslande,  6  S.  W.,  786 ;  Gammage  v.  Moore,  42  Texas,  171 ; 
Harrell  v.  DeNormandie,  26  Texas,  121 ;  Pom.  Eq.,  sec.  845 ;  Moorehouse 
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V.  Texas  Trunk  By.  Co.,  17  S.  W.,  1086;  Brown  v.  Sullivan,  10  S.  W., 
290. 

Where  an  agent  has  collected  money  and  no  demand  has  been  made 
by  the  principal  for  the  same  and  no  concealment  by  the  agent  that  he 
has  collected  same,  and  no  attempt  on  his  part  to  conceal  the  fact  that 
he  has  collected  it,  the  statute  of  limitation  begins  to  run  from  the 
date  of  the  collection,  or  at  least  within  a  reasonable  time  thereafter. 
Sanboum  v.  Plowman,  49  S.  W.,  639;  Bonner  v.  McCreary,  35  S.  W., 
197;  Munson  v.  Hallowell,  26  Texas,  475;  Cobb  v.  First  Nat.  Bank,  42 
S.  W.,  770 ;  Cook  v.  Eives,  63  Am.  Dec,  88 ;  Ehines,  Admr.,  v.  Evans, 
5  Am.  Bep.,  364. 

Even  though  the  defendant  received  moneys  of  Pallie  Watson  to  be 
by  him  loaned,  and  held  the  same  in  trust  for  Pallie  Watson,  yet 
limitation  would  begin  to  run  against  the  claim  of  Pallie  Watson  for 
same  from  the  time  aft^r  he  had  converted  the  same  to  his  own  use  and 
mingled  same  with  his  own  funds,  that  Pallie  Watson  learned  of  such 
conversion,  or  by  the  use  of  reasonable  diligence  on  her  part  could  have 
discovered  same.  Tinnen  v.  Mebane,  10  Texas,  246;  Turner  v.  Smith, 
11  Texas,  620;  Hudson  v.  Wheeler,  34  Texas,  368;  Grumbles  v.  Grum- 
bles, 17  Texas,  472;  Hightower  v.  Hester,  16  S.  W.,  415;  Philips  v. 
Harter,  64  Am.  Dec,  636;  Phillips  v.  Holman,  26  Texas.  280. 

Albert  Stevenson  and  F.  0.  McKinsey,  for  appellee. 

SPEEB,  Associate  Justice. — ^Adam  Parker,  as  administrator  of  the 
estate  of  Pallie  Watson,  deceased,  brought  suit  against  F.  M.  Watson 
on  the  following  instrument:  "Aledo,  Texas,  Oct.  24,  1890.  This  is 
to  certify  that  I  have  received  for  management  of  Pallie  Watson  the 
following  amounts  of  money  and  to  be  loaned  at  the  best  of  my  judg- 
ment: March  25,  1888,  to  cash  $800;  Aug.  20,  1888,  to  cash,  $746.25; 
April  16,  1889,  to  cash,  $1,478;  Jan.  1,  1890,  to  cash,  $2,147.44;  May 
1,  1890,  to  cash,  $1,131.80;  total  amount,  $6,303.49;  and  have  ad- 
vanced to  her  the  following  amounts:  July  1,  1888,  bill  of  grub  at 
old  farm,  $12.85;  July  9,  1889,  cash,  $566.50;  July  20,  1890,  cash, 
$2,939.25;  total  amount  advanced  to  Pallie  Watson,  $3,518.60.  This 
is  a  correct  account  except  the  interest  that  has  accumulated  on  the 
money  I  have.  P.  M.  Watson.^'  Plaintiff  also  sought  to  recover  certain 
other  moneys  alleged  to  be  due  the  estate  which  he  represented  as  the 
proceeds  of  notes  and  judgments  and  some  real  estate  belonging  to 
Pallie  Watson  in  her  lifetime,  and  which  proceeds  were  collected  by  de- 
fendant. The  plaintijBE  admitted  a  payment  by  defendant  of  the  sum 
of  two  thousand  dollars  April  4,  1893,  and  prayed  that  said  payment 
should  be  applied  to  the  amount  due  from  collections  and  sales  and 
not  as  a  credit  upon  the  written  instrument  sued  on  and  herein  above 
set  out.  The  defendant  pleaded  that  he  was  entitled  to  credits  for  eight 
hundred  dollars  at  one  time  and  twenty-six  hundred  dollars  at  another 
time  paid  to  Pallie  Watson,  which  items  should  have  been  shown  on  the 
instrument  sued  on,  and  further  pleaded  the  statute  of  limitations  of 
four  years.  The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $4,254.88,  less  a  remittitur  of  $76,  from  which  the  defend- 
ant has  appealed. 
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The  question  of  controlling  importance  and  one  which  requires,  in 
our  judgment,  the  reversal  of  the  case  arises  upon  the  court*s  action  in 
excluding  from  the  jury  the  deeds  for  what  is  known  as  the  Price  and 
Ketchum  lands  to  Pallie  Watson  in  support  of  appellant's  plea  of  mis- 
take in  the  account  sued  on.  These  deeds  were  excluded  on  the  grounds 
that  they  were  "dated  prior  to  the  receipt  upon  which  plaintiff's  cause 
of  action  is  hased,  that  the  writing  sued  on  is  dated  October  2i,  1890, 
and  evidenced  a  full  settlement  between  the  parties  to  that  time,  and 
tliat  defendant  was  bound  and  precluded  thereby  and  could  not  go 
behind  the  same  and  show  any  payments  or  advancements  made  prior 
to  that  date,  and  because  the  pleadings  of  the  defendant  did  not  allege 
fraud  or  mutual  mistake  and  were  not  sufficient  to  entitle  him  to  go 
behind  the  settlement  of  October  24,  1890,  and  show  any  payments  or 
advancements  made  prior  to  that  time,  and  because  said  evidence  and 
said  deed  was  immaterial  and  irrelevant  to  any  Issue  in  this  case." 

The  issue  of  mistake  was  pleaded  by  appellant  as  follows:  *'And 
further  answering  specially  herein  this  defendant  says,  in  addition  to 
the  credits  allowed  to  him  by  plaintiff  in  his  petition,  as  shown  by  that 
part  of  same  purporting  to  be  a  copy  of  an  agreement  executed  by  the 
defendant  in  favor  of  plaintiff,  defendant  has  paid  Pallie  Watson  at 
the  various  dates  the  various  sums  of  money  itemized   as  follows: 

;  cash  for  Price  land,  $800,  which  last  tract  of  land 

was  deeded  to  Pallie  Watson  May  1,  1890,  and  by  oversight  and  mis- 
take was  not  charged  to  her  in  the  credits  allowed  defendant  in  the 
obligation  sued  on  by  the  plaintiff  in  this  cause.  That  defendant  had 
paid  said  sum  for  said  land  out  of  money  that  had  come  into  his  hands 
which  belonged  to  the  said  Pallie  Watson  and  should  have  been  cred- 
ited to  the  defendant  in  the  memorandum  and  instrument  sued  on 

Amount  paid  to Ketchum  for  land  conveyed 

by  deed  to  Pallie  Watson  prior  to  the  execution  of  the  instrument  sued 
on  and  by  oversight  and  mistake  no  credit  was  allowed  to  defendant  in 
the  said  instrument  sued  on  by  plaintiff,  the  amount  of  which  is 
$2,600.  This  defendant  paid  said  amount  for  the  said  Ketchum  land 
out  of  the  money  in  his  hands  belonging  to  thfe  said  Pallie  Watson,  and 
should  have  entered  a  credit  in  his  favor  on  said  instrument  for  said 
item,  but  being  inexperienced  in  business  matters  of  such  character 
and  by  mistake  he  overlooked  making  such  credit  in  such  instrument." 
The  answer  further  alleged  that  Pallie  Watson  owned  no  property  other 
than  that  received  from  the  estate  of  her  deceased  husband,  Nathan 
Watson,  and  that  the  amount  invested  in  lands,  including  the  Price 
and  Ketchum  land,  together  with  the  cash  shown  to  have  been  paid 
to  her,  exceeded  in  amount  the  property  receive!  from  such  estate. 

We  are  inclined  to  hold  that  the  instrument  sued  on  evidences  a  set- 
tlement between  Pallie  Watson  and  F.  M.  Watson,  and  that  parole 
evidence  to  surcharge  or  falsify  it  was  inadmissible  except  upon  a  plea 
of  fraud,  mutual  mistake,  or  the  like.  There  is  no  allegation  tending 
to  show  fraud  in  the  settlement,  but  the  question  is  whether  or  not  the 
plea  above  set  forth  is  sufficient  under  the  well  settled  rules  of  equity 
pleading  to  show  such  mutual  mistake  between  the  parties  as  to  author- 
ize the  admission  of  evidence  showing  such  mistake.  While  the  ques- 
tion is  not  entirely  free  from  difficulty,  we  have  finally  concluded  that 
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the  plea  is  sufficient,  and  that  the  conrt  therefore  erred  in  excluding  the 
deeds,  which  show  on  their  face  that  the  lands  were  paid  for  out  of 
funds  belonging  to  Pallie  Watson,  and  along  with  which  appellant  of- 
fered oral  evidence  of  witnesses  other  than  himself  to  show  such  to  be 
the  fact,  and  that  Pallie  Watson  in  all  respects  authorized  and  ac- 
quiesced in  the  transaction.  While  it  is  true,  as  contended  by  appellee, 
that  a  unilateral  mistake  will  not  relieve  appellant  from  his  contract, 
it  is  equally  as  true  that  if  the  credits  contended  for  were  omitted  from 
the  settlement  between  appellant  and  Pallie  Watson  by  mutual  mistake 
and  he  has  pleaded  that  fact,  he  should  be  allowed  to  prove  it.  It  is 
worthy  of  consideration  that  appellee  interposed  no  exception  to  the 
plea  of  appellant  setting  up  mistake,  and  the  rule  therefore  is  that  every 
reasonable  intendment  will  be  indulged  in  favor  of  the  plea.  The  lan- 
guage of  the  plea,  especially  as  to  the  Price  land,  is  clearly  and  rea- 
sonably susceptible  of  the  interpretation  that  the  oversight  and  mistake 
by  which  the  credits  were  omitted  from  the  account  sued  on,  were 
Pallie  Watson's  as  well  as  appellant's. 

This  holding  is  not  necessarily  in  conflict  with  that  of  Horan  v. 
Long,  11  Texas,  230.  In  that  case  there  was  no  statement  of  facts  and, 
under  a  long  line  of  decisions,  the  case  could  not  have  been  reversed  for 
the  exclusion  of  evidence;  and,  besides,  the  exact  language  of  the  plea 
seeking  to  show  a  mistake  is  not  set  forth  in  the  opinion,  so  that  we 
may  judge  of  the  precise  holding  of  the  court.  However  that  may  be, 
we  are  content  to  rest  our  decision  on  the  proposition  that  the  language 
of  the  plea  above  set  forth,  in  the  absence  of  an  exception,  is  sufficient 
to  admit  proof  tending  to  show  a  mutual  mistake  between  the  parties 
such  as  would  authorize  a  court  in  its  equitable  powers  to  grant  relief 
in  favor  of  one  against  whom  such  mistake  has  been  made. 

The  court  did  not  err  in  refusing  the  special  charges  requested  upon 
the  issue  of  limitations.  Neither  party  having  made  an  application  of 
the  two  thousand  dollars  paid  on  April  4,  1893,  the  court  should  have 
directed  its  application  to  the  extinguishment  of  those  items  of  in- 
debtedness against  which  limitation  might  run.  And  finally,  as  to  the 
written  instrument  sued  on,  the  evidence  did  not  show  such  repudiation 
of  the  trust  between  appellant  and  Pallie  Watson  as  would  authorize 
the  interposition  of  the  statute. 

For  the  error  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


J.  G.  Browning  v.  Tarrant  County. 

Decided  May  0,  1008. 

1. — ^Implied  Contract — Charsre. 

In  an  action  against  a  county  upon  an  implied  contract  for  the  value  of 
services  rendered,  charge  considered,  and  held  not  subject  to  the  objection,  when 
construed  as  a  whole,  that  it  made  plaintiff's  ricrht  to  recover  depend  upon  the 
fact  that  it  was  contemplated  by  both  plaintiff  9n4  defendant  that  plainti^ 
should  be  paid  for  said  services. 
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2. — ^Implied  Contract — Compensation — Charge. 

In  an  action  against  a  county  upon  an  implied  contract  of  services  ren- 
dered, charge  requested  by  the  plaintiff,  considered,  and  held  improperly  re- 
fused in  view  of  the  issues  made  by  the  pleadings  and  the  evidence. 

8. — Same— 'Eyldence. 

To  an  action  for  the  value  of  services  rendered  a  county  by  an  assistant 
county  attorney,  the  county  replied  that  plaintiff  was  paid  for  the  services 
sued  for  out  of  the  fees  and  perquisites  of  his  office,  and  that  the  servicers 
rendered  were  a  part  of  the  duties  of  his  office.  Held,  that  evidence  tending 
to  show  the  amount  of  fees  resulting  to  the  plaintiff  from  the  extra  work  for 
which  he  was  claiming  compensation,  was  relevant  and  admissible. 

Error  from  the  District  Court  of  Tarrant  County.  Tried  below  before 
Hon.  Mike  E.  Smith. 

McCart,  Bowlin  &  McCart,  Emory  H,  Smith  and  J.  0.  Browning, 
for  plaintiff  in  error. — If  the  plaintiff  rendered  the  services  at  the  request 
of  the  county  and  it  was  not  contemplated  by  the  plaintiff  that  the  same 
should  be  a  gratuity,  then  the  plaintiff  would  be  entitled  to  recover,  al- 
tliough  the  county  through  its  Commissioners*  Court  may  not  have 
contemplated  paying  therefor.  Baldwin  v.  Travis  County,  40  Texas 
Civ.  App.,  1-19;  Taylor  v.  Deseve,  81  Texas,  251;  Harrell  v.  Zimple- 
man,  17  S.  W.,  478;  Henrick  v.  Ake,  12  S.  W.,  818;  Ector  v.  Wiggins, 
30  Texas,  56 ;  Fore  v.  Chandler,  24  Texas,  148. 

Max  K.  Mayer,  for  defendant  in  error. — ^There  can  be  no  recovery 
for  services  rendered  voluntarily  and  with  no  expectation  at  the  time 
of  rendition  that  they  will  be  compensated,  and  this  is  true  whetlier 
the  services  were  or  were  not  beneficial.  A  subsequent  change  of  in- 
tention by  the  party  performing  the  service  does  not  alter  the  rule. 
15  Am.  &  Eng.  Ency.  of  Law,  p.  1079. 

PRESLER,  Associate  Justice. — This  suit  was  instituted  bv  J.  G. 
Browning,  plaintiff  in  error  in  the  District  Court  of  the  seventeenth 
judicial  district  of  Tarrant  County,  Texas,  to  recover  of  the  defendant, 
Tarrant  County,  the  amount  of  ten  hundred  and  forty-five  dollars  as 
the  reasonable  value  of  services  performed  and  moneys  expended  by 
the  plaintiff  in  error  for  and  at  the  request  of  the  defendant  in  error, 
Tarrant  County,  in  connection  with  designing,  making  and  executing 
a  plan  and  two  contracts  entered  into  by  Tarrant  County  with  the 
Texas  Title  Company,  and  for  the  making  of  new  assessment  plat 
records  and  maps  and,  now  delinquent  tax  records,  which  were  to  be 
used  and  in  fact  are  used  by  the  assessor  and  collector  of  taxes  for 
Tarrant  County,  Texas.  Plaintiff  in  error  alleges  in  his  petition  that 
at  the  time  of  performing  said  services  for  Tarrant  County  he  was 
assistant  county  attorney  to  Mr.  0.  S.  Lattimore,  who  was  then  county 
attorney  for  Tarrant  County,  but  that  the  services  performed,  which 
is  tlie  basis  of  plaintiff's  cause  of  action,  were  not  a  part  of  his  official 
duties,  and  if,  however,  as  a  matter  of  law,  they  were  incumbent  upon 
him  as  such  assistant  county  attorney,  then  the  plaintiff  would  not 
be  entitled  to  recover.  The  plaintiff  further  alleges  that  the  services 
were  performed  at  the  special  instance  and  request  of  the  Commission- 
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ers^  Court  of  Tarrant  County  and  were  received  by  said  county  and 
covered  a  period  of  more  than  two  years,  rendered  from  day  to  day 
and  week  to  week  for  said  time  as  required,  and  were  of  substantial 
benefit  to  the  county,  and  that  there  was  an  implied  promise  upon  the 
part  of  said  county  to  pay  the  plaintiff  a  reasonable  compensation  there- 
for; that  forty-five  dollars  of  said  amount  was  for  moneys  expended 
by  plaintiff  in  error  for  the  benefit  of  the  county  during  the  perform- 
ance of  said  work  and  in  connection  therewith. 

The  defendant  answered  by  general  denial,  and  by  exception  pleaded 
the  statute  of  two  years  limitation,  and  by  special  plea  to  the  effect 
that  if  said  services  were  rendered  tiie  same  were  rendered  gratuitously 
for  said  county,  and  that  plaintiff  was  paid  out  of  the  fees  and  per- 
quisites of  office,  and  that  said  work  was  a  part  of  the  duty  of  said 
plaintiff  in  error  to  said  Tarrant  County.  The  exception  setting  up  the 
two  years  statute  of  limitation  appears  from  the  record  to  have  been 
waived  as  a  defense  involving  plaintiff's  right  to  recover,  by  said  ex- 
ception not  having  been  submitted  and  passed  on  in  the  trial  court, 
and  the  same  is  not  presented  for  the  determination  of  this  court  in 
either  the  oral  argument  on  submission,  or  in  the  brief  of  defendant  in 
error. 

The  trial  was  had  before  a  jury  and  a  general  verdict  in  favor  of 
defendant  in  error  returned  and  judgment  was  rendered  in  accordance 
therewith,  from  which  judgment  plaintiff  appeals  and  here  assigns  error. 

Plaintiff's  first  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  giving  the  following  charge:  "In  connection  with  the 
foregoing  you  are  instructed  that  although  plaintiff  may  have  performed 
said  work  at  the  request  of  the  Commissioners'  Court,  yet  if  you 
should  further  find  that  at  the  time  he  did  so  it  was  not  within  the 
contemplation  of  himself  and  the  Commissioners'  Court  that  a  charge 
would  be  made  therefor,  but  it  was  intended  by  them  that  he  would  be 
compensated  by  way  of  an  increase  in  the  emoluments  of  the  tax  de- 
partment on  account  of  the  new  records,  then  you  will  find  for  the 
defendant."  The  objection  urged  in  the  assignment  to  this  charge  is 
that  it  made  the  plaintiff's  right  to  recover  depend  upon  whether  or 
not  it  was  contemplated  by  both  the  Commissioners'  Court  and  the 
plaintiff  that  he  was  to  be  paid  for  the  work.  ^HlVhile  the  law  is  that 
if  he  did  the  work  at  the  request  of  the  Commissioners'  Court  and  it 
accepted  the  benefits  of  the  work  for  Tarrant  County  and  such  work 
was  valuable  to  and  benefited  the  county,  then  he  would  be  entitled 
to  pay  for  the  same,  even  though  the  county  may  not  have  contem- 
plated paying  therefor,  or  even  may  have  intended  not  to  pay  him  for 
said  services,  unless  the  plaintiff  himself  did  not  intend  to  charge  the 
county  for  his  services."  It  occurs  to  us  that  the  plaintiff  in  framing 
the  above  stated  objection  did  not  fully  consider  as  a  whole  the  para- 
graph of  the  court's  charge  excepted  to  in  this  assignment,  and  con- 
sidered only  that  portion  of  the  same  contained  in  the  first  part  of 
said  paragraph,  which  is  to  the  effect,  that  if  the  jury  should  find  that 
at  the  time  plaintiff  performed  said  work  at  the  request  of  the  Com- 
missioners' Court  it  was  not  within  the  contemplation  of  himself  and 
of  the  court  that  a  charge  would  be  made  therefor,  in  that  event,  it 
should  find  for  the  defendant,  and  did  not  consider  in  connection  there- 
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with  the  concluding  part  of  said  paragraph,  which  is  to  the  effect  that 
before  the  jury  could  so  find  for  the  defendant,  it  should  also  find  in 
that  connection  that  it  was  at  the  time  intended  by  both  the  plaintiff 
in  error  and  the  Commissioners'  Court  that  plaintiff  would  be  com- 
pensated for  the  services  rendered  by  an  increase  in  the  emoluments  of 
the  tax  department;  and  while  we  are  inclined  to  the  opinion  that 
the  paragraph  of  the  charge  assailed  by  this  assignment  is  subject  to 
criticism  as  being  inaccurately  framed,  still  we  believe  that  it  is  suffi- 
ciently clear  for  the  comprehension  of  the  jury,  and  as  a  whole  presents 
a  correct  proposition  of  law  and  an  instruction  required  by  the  issues 
of  the  case  and  warranted  by  the  testimony,  and  said  objection  is 
therefore  overruled. 

The  plaintiff  in  error  in  his  second  assignment  further  complains 
of  the  action  of  the  trial  court  in  refusing  to  give  the  following  special 
charge  requested  by  plaintiff:  "If  you  believe  from  the  evidence, 
gentlemen  of  the  jury,  that  the  plaintiff  did  the  work  for  Tarrant 
County  as  alleged  in  his  petition  and  expended  the  money  mentioned 
in  his  petition  in  and  about  doing  said  work,  and  that  the  same  was 
reasonably  and  necessarily  expended,  and  that  he  did  such  work  at  the 
request  of  the  Commissioners'  Court  of  said  county,  or  at  the  request 
of  the  County  Judge  of  Tarrant  County,  acting  for  said  court,  then 
you  are  charged  to  return  verdict  for  the  plaintiff  for  what  such  work 
was  reasonably  worth,  and  the  amount  of  said  money  so  expended, 
unless  you  find  from  the  evidence  that  neither  plaintiff  or  defendant, 
Tarrant  County,  through  the  Commissioners'  Court,  expected  at  the 
time  plaintiff  began  work  that  plaintiff  would  be  paid  for  the  same." 
We  are  inclined  to  the  opinion  that  the  failure  to  give  the  above  set 
out  special  charge,  as  requested  by  plaintiff  in  error,  was  error  on  the 
part  of  the  trial  court,  and  that  the  assignment  should  be  here  sus- 
tained, and  that  said  special  charge  was  in  part  the  law  of  and  ap- 
plicable to  the  issues  made  by  the  pleadings  and  the  testimony  of  the 
case,  and  that  the  refusal  on  the  part  of  the  trial  court  to  give  said 
special  charge,  when  considered  in  connection  with  the  charge  given 
in  its  entirety,  is  reversible  error. 

In  view  of  the  disposition  of  the  case  as  above  indicated,  the  dis- 
position of  the  remaining  assignments,  with  the  exception  of  plaintiff 
in  error's  sixth  assignment,  are  not  considered  material  to  a  proper 
determination  of  this  appeal.  Plaintiff  in  error's  sixth  assignment  com- 
plains of  the  admission,  over  plaintiff's  objection,  of  certain  evidence 
which  is  set  out  in  substance  in  said  assignment,  which  is  as  follows: 
"The  court  erred  in  admitting  evidence,  over  plaintiff's  objection,  as 
to  what  he  made  out  of  the  office  of  assistant  county  attorney  of  Tar- 
rant County,  in  fees  for  collecting  delinquent  taxes,  and  the  number 
of  suits  that  he  filed  for  said  taxes,  for  the  reason  that  said  evidence 
had  no  bearing  on  any  issue  in  the  case  and  was  calculated  to  prejudice 
the  jury  against  the  plaintiff  and  his  cause  of  action."  We  are  inclined 
to  the  opinion  that  the  evidence,  the  admission  of  which  is  attacked  by 
this  assignment,  was  admissible  on  the  issue  made  by  the  defendant's 
plea  that  plaintiff  was  paid  for  the  services  he  herein  sued  to  recover 
for,  out  of  the  fees  and  perquisites  of  the  office  of  assistant  comity  at- 
torney, which  he  held  at  the  time  such  services  were  rendered,  and  that 
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said  work  was  a  part  of  the  duty  of  said  plaintiff  in  error  to  said  Tar- 
rant County.  We  therefore  hold  that  the  trial  court  did  not  err  in  the 
admission  of  such  testimony^  and  said  assignment  of  error  is  here  dis- 
allowed. 

Because  of  the  error  committed  by  the  trial  court  in  refusing  to  give 
the  special  charge  requested  by  plaintiff  in  error,  as  set  out  in  his  sec- 
ond assignment,  we  conclude  that  this  case  should  be,  and  the  same  is 
hereby  reversed  and  remanded. 

Reversed  and  remanded. 


H.  B.  Wallis  et  al.  v.  H.  S.  Williams  et  al. 

Decided  May  9,  1008. 

1. — ^Eleetlons — ^Bemoyal  of  County  Seat — TerreU  Election  law. 

The  provisions  of  the  general  election  law  (Gen.  Laws,  1905,  page  520) 
regulating  the  manner  of  holding  elections  and  prescribing  the  kind  of  ballot 
to  be  used,  do  not  apply  to  elections  held  to  determine  the  location  of  a  county 
seat.  Hence,  the  fact  that  at  such  an  election  two  ballots  were  used,  one  for 
and  the  other  against  removal  of  a  county  seat,  instead  of  both  being  upon  the 
same  slip  of  paper,  did  not  render  the  election  void. 

8. — Same — ^Fraud — Promise — ^Peonniary  Consideration. 

Previous  to  an  election  to  determine  the  location  of  a  county  seat,  a  cer- 
tain number  of  voters  in  a  precinct  agreed  to,  and  did  in  fact,  vote  for  one  of 
the  candidate  localities  in  consideration  of  the  promise  of  the  said  locality  to 
contribute  money  to  assist  in  contesting  a  certain  hog  law  election  theretofore 
held.  Held,  that  said  agreement  rendered  illegal  the  votes  of  the  persons  en- 
tering into  said  agreement,  but  did  not  vitiate  the  entire  election. 

3. — Same — ^PoU  Tax — ^Payment  by  Third  Person. 

The  fact  that  a  poll  tax  was  paid  by  a  person  other  than  the  party  in  whose 
name  the  receipt  was  issued  and  without  written  authority  to  the  person  mak- 
ing the  payment,  will  not  deprive  the  voter  of  his  constitutional  right  of 
suffrage  when  the  payment  iB  made  in  good  faith,  with  the  money  of  and  at  the 
request  of  the  person  for  whom  made. 

4. — Same — ^Harmless  Influence— Evidence. 

To  warrant  a  court  in  rejecting  votes  cast  at  an  election,  it  must  appear 
affirmatively  from  the  evidence  that  the  votes  were  cast  under  the  influence 
of  some  unlawful  motive  or  promise.  Surmise  or  supposition  is  not  sufficient. 
Evidence  considered,  and  held  insufficient  to  support  a  contention  that  voters 
were  influenced  by  a  circular  addressed  to  the  negro  voters  of  a  county. 


5.- 

Pending  an  election  for  the  location  of  a  county  seat,  a  circular  addressed 
to  the  nefi^ro  voters  of  the  county  was  put  in  circulation  by  persons  interested 
in  one  of  the  contesting  places,  wherein  certain  alleged  reports  to  the  effect  that 
negroes  would  not  be  allowed  equal  rights  in  said  town  with  the  whites  if  it 
was  made  the  county  seat,  were  denied,  and  it  was  further  stated  that  a  certain 
portion  of  the  town  would  be  set  aside  for  negroes  exclusively,  where  they 
could  purchase  homes  at  reasonable  figures  and  suitable  lots  for  church  and 
school  purposes  would  be  donated.  Held,  there  was  nothing  improper  in  the 
circular. 

6. — Same — Ground  of  Contest — Burden  of  Proof. 

In  contesting  the  declared  result  of  an  election  to  locate  a  county  seat  it 
was  alleged  by  the  contestants  that  the  successful  locality  was  not  within  five 
miles  of  the  center  of  the  county.    Held,  the  burden  of  proving  this  issue  was 
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upon  the  contestants,  and  in  the  absence  of  evidence  to  the  contrary  it  will  be 
presumed  that  the  order  of  the  county  judge  was  legally  and  properly  made. 

7. — Same — ^Fostinsr  Noticei — ^Effect. 

A  failure  to  post  notices  of  a  county  seat  election  would  not  render  the 
election  void  when  there  was  no  evidence  that  such  failure  in  any  way  affected 
the  result  of  the  election. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
l)efore  Hon.  L.  B.  Hightower. 

Stevens  &  Pickett  and  J.  B.  Dav^is,  for  appellants. — At  all  elections 
held  in  this  State,  except  those  expressly  exempted  from  its  operation 
by  the  Terrell  election  law,  the  official  ballot  provided  for  by  that  law 
must  be  used,  hence  an  election  to  determine  the  location  of  a  county 
seat  should  be  held  according  to  the  terms  of  the  Terrell  law,  and  the 
ballot  used  at  such  an  election  should  consist  of  one  slip  or  piece  of 
paper  with  the  form  in  which  the  question  is  submitted  printed  on 
each  one  of  such  ballots;  as  in  this  ease  as  follows: 

"For  Removal  to  Anahuac.*' 
"For  Remaining  at  Wallisville." 

And  headed  "Official  Ballot.'*  State  v.  Conner,  86  Texas,  134;  Bri- 
gance  v.  Horlock,  97  S.  W.,  1060;  Clark  v.  Hardison,  90  S.  W.,  342; 
Arnold  v.  Anderson,  93  S.  W.,  693;  sections  5,  38,  44,  46,  47,  48,  51, 
53,  54,  78,  93,  124  and  194  of  the  Terrell  election  law  of  1905,  Acts 
of  1905,  p.  520;  art.  6,  sec.  4,  Constitution  of  Texas;  art.  815,  Rev. 
Stats.,  1895. 

If  fraud  and  conspiracy  are  shown  to  have  illegally  influenced  a 
number  of  votes  cast  at  an  election,  and  it  is  possible  or  likely  that 
others  were  likewise  illecrallv  influenced,  the  entire  election  is  thereby 
contaminated,  and  the  honest,  true  result  thereof  is  rendered  doubtful 
and  incapable  of  fair  and  correct  ascertainment,  and  the  court  should 
so  hold  and  declare  the  election  null  and  void.  Whaley  v.  Thomason, 
41  Texas  Civ.  App.,  405;  art.  1804f,  Rev.  Stats.,  1895;  People  v. 
Tool,  86  Pac,  230;  Londoner  v.  People,  15  Colo.,  557  (26  Pac,  135)  ; 
Hevfron  v.  Mahoney,  9  Mont.,  497  (24  Pac,  93) ;  Russell  v.  State, 
11  Kan.,  308;  Blue  v.  Peter,  40  Kan.,  701  (20  Pac,  442);  Morey  v. 
Spencer,  4  Cong.  El.  Cas.,  447. 

The  court  erred  in  its  fourth  conclusion  of  law  in  holding  that  the 
poll  tax  receipts  paid  by  persons  other  than  those  in  whose  names  they 
were  issued  and  who  voted  by  virtue  thereof,  were  legal  receipts  and 
qualified  those  persons  as  voters,  although  their  poll  taxes  had  not  been 
paid  by  them  in  person,  but  each  poll  tax  had  been  paid  for  such  per- 
sons by  another.  Stinson  v.  Gardner,  97  Texas,  287;  sees.  2,  6,  12,  16, 
19,  103,  157  and  164,  Terrell  law,  1905,  Acts  1905,  p.  520. 

By  law  it  is  expressly  made  a  grave  offense  for  one  to  lend,  con- 
tribute, offer,  or  promise  to  lend  or  contribute,  any  money  or  thing  of 
value  to  influence  a  vote  in  any  manner,  and  if  one  violates  that  law 
and  thus  so  illegally  influences  votes,  it  should  annul  the  votes  so  cast, 
and  if  that  kind  of  unlawful  influence  is  generally  exercised  and  wide- 
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spread;  the  entire  result  is  contaminated  and  rendered  incapable  of 
fair  ascertainment,  and  any  evidence  tending  to  establish  such  unlawful 
conduct,  whether  direct  or  circumstantial,  is  properly  admissible.  And 
all  the  more  ought  the  entire  returns  be  rejected  when  this  sort  of 
unlawful  influence  is  the  result  of  a  compact  in  the  nature  of  a  con- 
spiracy which  is  ever  difficult  of  direct  and  clearest  proof.  Jernigan 
V.  Wainer,  12  Texas,  193;  sees.  160  and  161,  Acts  of  1905,  620;  10 
Am.  &  Eng.  Enc.  of  Law,  2d  ed.,  pp.  780  and  786 ;  State  v.  Purdy,  36 
Wis.,  222;  State  v.  Olin,  23  Wis.,  327;  State  v.  Collier,  72  Mo.,  17. 

Where  voters  have  been  illegally  influenced  by  a  promise  to  donate 
funds,  made  at  a  meeting  called  for  the  purpose  of  raising  such  funds, 
and  at  a  later  meeting  called  for  the  same  purpose  the  same  parties 
are  again  there  who  made  the  former  promise  of  funds,  and  in  this 
meeting  discussed  again  the  same  subjects,  evidence  of  these  subsequent 
meetings  tends  strongly  to  establish  that  other  voters  were  also  simi- 
larly influenced,  and  thus  the  fraud  contaminates  the  entire  election 
and  renders  the  true  and  honest  result  thereof  doubtful  and  incapable 
of  correct  ascertainment,  and  the  court  should  declare  the  same  null 
and  void.  Whaley  v.  Thomason,  41  Texas  Civ.  App.,  405;  Jernigan 
V.  Wainer,  12  Texas,  193 ;  Chamberlain  v.  Woodin,  2  Idaho,  642. 

When  it  is  desired  to  hold  an  election  to  remove  a  county  seat,  the 
geographical  center  of  the  county  must  first  be  determined  by  the  Land 
Commissioner,  and  then,  before  the  result  of  the  election  can  be  de- 
clared in  favor  of  removing  the  county  seat  on  a  bare  majority  of 
votes,  the  Land  Commissioner,  or  the  County  Judge,  or  other  proper 
authority,  should  officially  ascertain  and  determine  that  the  place  to 
which  the  removal  is  desired  is  located  within  five  miles  of  such  geo- 
graphical center,  and  that  the  place  where  the  county  seat  is  already 
located  is  more  than  five  miles  from  such  center,  and  unless  the  said 
distances  are  so  determined,  less  than  a  two-thirds  majority  of  the 
votes  cast  is  insufficient  to  remove  such  county  seat.  Caruthers  v.  State, 
67  Texas,  132;  State  v.  Alcorn,  78  Texas,  389;  Presidio  County  v. 
JeflF  Davis  County,  77  S.  W.,  278;  art.  9,  sec.  2,  Const,  of  1876;  arts. 
811,  813  and  816,  Eev.  Stats.,  1895. 

Where  there  is  no  evidence  to  show  that  any  notice  whatever  of  a 
special  election  was  posted  in  each  precinct  of  the  county  as  required 
by  law,  and  there  was  no  return  made  by  the  sheriff,  or  a  constable,  of 
the  county  showing  such  posting  as  required  by  law,  the  election  should 
be  declared  null  and  void.  Swonson  v.  McLaren,  2  Texas  Civ.  App., 
331;  sees.  33  and  31,  Acts  of  1905,  p.  520;  Commonwealth  v.  Barrett, 
17  S.  W.,  336;  People  v.  Hamilton  County,  3  Neb.,  244. 

Hugh  Jackson,  Marshall  &  Marshall,  B.  F.  Louis  and  A.  D.  Lips- 
comb, for  appellees. — Section  46  of  the  Terrell  election  law  of  1905, 
authorizing  the  use  of  other  than  official  ballots  where  "otherwise 
authorized  by  law,"  and  section  194  providing  that  it  shall  not  "inter- 
fere with  any  special  law,"  shows  an  unmistakable  intent  to  leave  the 
form  of  ballot  in  county  seat  elections  governed  by  the  special  pro- 
visions of  the  county  seat  election  law,  which  authorizes  the  voter  to 
provide  his  own  ballot. 

Vol.  L.  Civil— 40. 
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While  freedom  of  electors  is  promoted  by  annulment  of  elections  in 
which  the  true  preference  of  the  majority  is  rendered  uncertain  by 
acts  of  violence  of  individuals  or  by  frauds  or  wrongs  of  election  oflB- 
cers,  either  of  which  operates  without  the  consent  of  the  voter,  yet  it 
would  be  a  shocking  usurpation  for  any  tribunal — a  mere  creature  of 
the  people — to  annul  elections  on  a  presumption  that  the  people  are 
sufficiently  degraded  to  have  probably  been  swayed  by  corrupt  influences 
not  shown  to  have  operated  on  them  at  all  or  not,  at  least,  on  a 
suflScient  number  to  have  changed  the  result,  and  which,  of  course, 
could  have  had  no  operation  on  any  voter  except  by  his  consent.  State 
V.  Humphries,  74  Texas,  466;  Hanscom  v.  State,  10  Texas  Civ.  App., 
638;  Berry  v.  Hull,  30  Pac,  946;  Ewing  v.  Duncan,  81  Texas,  230; 
Stinson  v.  Gardner,  97  Texas,  287. 

Courts  sitting  for  hearing  of  contests  of  elections  exercise  a  part  of 
the  political  power  not  within  the  ordinary  jurisdiction  of  courts,  and 
their  powers  as  such  special  tribunal  are  strictly  limited  by  the  act 
conferring  them,  and  are  not  to  be  extended  by  implication  to  the 
granting  of  a  remedy  which  is  not  provided  for.  Norman  v.  Thompson, 
96  Texas,  250 ;  Galpin  v.  Page,  18  Wall.,  350 ;  Holmes  v.  Buckner,  67 
Texas,  109;  Cordray  v.  Neuhaus,  25  Texas  Civ.  App.,  247. 

The  constitutional  qualification  to  vote,  in  case  of  one  possessed  of 
the  other  qualifications,  arises  upon  his  paying  his  poll  tax  and  obtain- 
ing his  receipt  therefor  before  February  1st,  of  the  year  of  the  election, 
without  reference  to  how  he  has  obtained  his  receipt  or  made  his  pay- 
ment, and  no  restriction  of  the  constitutional  right,  in  case  of  those 
who  pay  in  good  faith,  could  arise  by  implication  from  statutory  pro- 
visions defining  the  manner  in  which  the  payment  should  be  made. 
Const,  of  Texas,  art.  6,  sec.  2,  as  amended  in  1901 ;  Terrell  Law  of  1905, 
sec.  2;  Stinson  v.  Gardner,  97  Texas,  287;  Cooley's  Const.  Lim.,  p. 
99,  and  note  2. 

In  county  seat  elections  only  a  legitimate  influence  is  exerted  by 
donations  to  public,  charitable,  educational  or  religious  purposes  cal- 
culated to  render  the  proposed  county  seat  a  more  convenient  or  desir- 
able place  of  residence  for  the  public.  Dishon  v.  Smith,  10  Iowa,  212; 
Board  of  Supervisors  v.  Wayne  Circuit  Court  (Mich.),  64  N.  W.,  43; 
Neal  V.  Shinn  (Ark.),  4  S.  W.,  771;  Beham  v.  Ghio,  75  Texas,  87; 
Douglass  V.  County  of  Baker  (Fla.),  2  So.  Rep.,  781;  Hawes  v.  Miller 
(Iowa),  9  N.  W.,  308;  Island  County  v.  Babcock  (Wash.),  50  Pac, 
64;  Wells  v.  Taylor  (Mont.),  3  Pac,  261;  Berry  v.  Hull  (Kas.),  30 
Pac,  943 ;  Walker  v.  Tarrant  Co.,  20  Texas,  20.  The  first  case  cited  is 
pointed,  the  others  forming  indirect  support  for  the  proposition. 

In  a  statutory  contest  of  an  election  the  burden  of  proof  is  on  the 
contestants,  and  the  only  questions  to  be  determined  are  the  issues 
made  by  the  statement  and  reply  thereto.  Art.  1803,  Bev.  Stats,  of 
Texas. 

It  matters  not  whether  notices  of  an  election  were  posted,  if  the 

evidence  shows  the  election  was  actually  known  of  by  the   qualified 

.voters  and  participated  in  by  the  usual  number  or  more,  and  there  is 

no  evidence  that  anyone  failed  to  vote  for  lack  of  notice.     Dishon  v. 

Smith,  10  Iowa,  212;  Buchanan  v.  Graham,  36  Texas  Civ.  App.,  468. 
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PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appel- 
lauts  against  the  appellees  to  contest  the  declared  result  of  an  election 
held  in  Chambers  County  on  April  11,  1907,  to  determine  the  ques- 
tion of  whether  the  county  seat  of  said  county  should  remain  at  the 
town  of  Wallisville  or  be  removed  to  the  town  of  Anahuac  in  said 
county. 

Upon  the  face  of  the  returns  out  of  a  total  of  634  votes  Wallisville 
received  244  and  Anahuac  390  votes.  The  returning  board  declared 
the  result  in  accordance  with  these  figures  to  be  in  favor  of  Anahuac 
by  a  majority  of  146  votes. 

Upon  the  trial  in  the  court  below  24  votes  cast  for  Anahuac  and  2 
votes  cast  for  Wallisville  at  the  Stowell  box  in  said  county  were  re- 
jected, becatise  the  ballots  were  not  signed  by  the  presiding  officer, 
and  35  votes  cast  for  Anahuac  at  Black  Branch  precinct  were  rejected 
on  the  ground  of  fraud  and  undue  influence.  Anahuac  having  a  ma- 
jority of  87  of  the  remaining  votes,  the  result  as  previously  declared  by 
the  County  Judge  was  confirmed  and  judgment  rendered  accordingly. 

Two  ballots  were  used  at  this  election.  Upon  one  of  these  ballots 
were  printed  the  following  words:  "OflScial  Ballot  for  Bemaining  at 
Wallisville,**  and  upon  the  other:  '^Official  Ballot  for  Bemoval  to 
Anahuac.**  These  ballots  were  prepared  and  furnished  the  election  offi- 
cers by  the  proper  authority  and  no  other  ballots  were  used  in  the 
election. 

At  a  former  day  of  this  term  we  certified  to  the  Supreme  Court 
the  question  of  whether  the  Act  of  the  29th  Legislature  regulating  the 
manner  of  holding  elections  and  prescribing  the  kind  of  ballots  to  .be 
used,  applies  to  elections  held  to  determine  the  location  of  a  county 
seat.  The  answer  of  the  Supreme  Court  to  this  question  being  in  the 
negative  disposes  of  the  first  assignment  of  error,  which  assails  the 
judgment  of  the  court  below  upon  the  ground  that  all  of  the  ballots 
used  at  said  election  were  illegal  and  void  and  therefore  the  election 
was  void.  The  election  not  being  governed  by  the  statute  above  re- 
ferred to,  the  ballots  used  were  not  illegal  and  the  assignment  must 
be  overruled.    Wallis  v.  Williams,  101  Texas,  395. 

Under  the  second  assignment  of  error  appellants  contend  that  the 
trial  court  erred  in  finding  that  the  illegal  influence  exerted  by  the 
promise  of  parties  favoring  Anahuac  to  contribute  funds  to  assist  in 
contesting  the  result  of  a  hog  law  election  previously  held  in  said 
county,  only  affected  35  votes,  and  in  not  holding  that  said  unlawful 
agreement  and  promise  was  such  fraud  as  to  contaminate  the  entire 
election  and  render  it  void. 

The  facts  found  by  the  trial  court  upon  this  issue  are  as  follows: 
"I  find  that  at  a  meeting  held  at  Black  Branch  precinct  in  said 
county  by  the  voters  of  said  county  who  were  opposed  to  the  adoption 
of  the  hog  law  at  an  election  on  that  question,  as  hereinafter  mentioned, 
that  C.  M.  Wilcox  presided  over  this  meeting,  and  the  same  was  held 
prior  to  the  order  of  the  Commissioners*  Court  submitting  the  question 
of  this  county  seat  election,  but  after  the  question  was  under  agitation 
and  a  petition  was  being  prepared  for  the  purpose  of  having  it  called. 
And  I  further  find  that  thirty-five  persons  present  at  said  meeting 
agreed  to  vote  for  the  removal  of  the  county  seat  from  Wallisville  to 
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Anahuac,  and  that  they  did  afterwards  so  vote  at  the  election  that  is 
herein  contested;  that  they  were  induced  to  so  vote  by  a  promise  and 
agreement  publicly  made  in  said  meeting  with  one  George  (or  Joe) 
Boot^  to  this  effect:  The  said  Koot^  at  said  meetings  having  proposed 
to  those  assembled  there  that  the  people  of  Anahuac  would  aid  by  con- 
tribution of  money  to  a  fund  for  the  contest  of  a  stock  or  hog  law 
election  which  had  been  held  in  this  county  prior  thereto  and  the 
result  of  which  was  declared  on  or  about  January  9,  1907,  the  fund 
being  so  raised  being  for  the  purpose  of  paying  the  fee  of  an  attorney 
to  represent  the  parties  opposed  to  said  hog  law  and  who  were  contest- 
ing the  same ;  and  that  a  vote  was  taken  in  said  meeting  by  which  the 
said  35  voters  pledged  themselves,  after  said  proposition  of  support 
had  been  made  to  them  in  behalf  of  the  people  of  Anahuac,  to  vote  for 
Anahuac  in  the  election  to  be  held  for  removal  of  the  county  seat  to 
said  place.^* 

The  assignment  can  not  be  sustained.  If  it  be  conceded  that  the 
facts  found  by  the  trial  court  authorized  the  rejection  of  the  votes  of 
the  35  persons  who  attended  the  meeting  mentioned,  there  is  nothing 
in  the  evidence  to  indicate  that  persons  other  than  the  35  mentioned 
agreed  to,  and  did,  vote  for  Anahuac  in  consideration  of  the  promise 
of  the  parties  representing  Anahuac  that  the  citizens  of  that  place 
would  contribute  funds  to  assist  in  contesting  the  hog  law  election. 
While  the  citizens  of  Anahuac  had  a  riglit  to  contribute  funds  to  assist 
in  defraying  the  expenses  of  contesting  the  hog  law  election,  they  had 
no  right  to  make  the  promise  of  such  contribution  conditioned  upon 
any  person  or  number  of  persons  voting  for  that  town  for  the  county 
scat,  but  it  can  not  be  assumed,  in  the  absence  of  evidence,  that  the 
fact  that  such  contribution  was  made  or  promised  improperly  influenced 
any  of  the  voters  in  the  county  seat  election  other  than  the  35  that 
the  trial  court  found  had  agreed  to  vote  for  Anahuac  in  consideration 
of  such  promised  cbntribution.  State  v.  Humphries,  74  Texas,  466; 
Hanscom  v.  State,  10  Texas  Civ.  App.,  638;  Bailey  v.  Fly,  35  Texas 
Civ.  App.,  410. 

The  third  assignment  complains  of  the  refusal  of  the  trial  court 
to  reject  the  ballots  of  a  number  of  voters  who  had  not  paid  their 
poll  tax  in  person.  The  facts  as  to  the  payment  of  their  poll  taxes 
by  the  voters  whose  votes  are  challenged  by  this  assignment,  as  found 
by  the  trial  court,  are  as  follows :  "I  find  that  the  records  of  the  tax 
collector  and  the  receipts  issued  by  him,  show  no  irregularity  in  the 
payment  of  the  poll  taxes  by  any  person;  and  that  those  taxes  that 
were  shown  by  his  testimony  to  have  been  paid  by  persons  other  than 
the  parties  in  whose  names  the  receipts  were  issued,  without  written 
authority  to  the  person  making  the  payment,  were  paid  in  good  faith, 
and  with  the  money  of,  and  at  the  request  of,  the  several  persons  for 
whom  paid,  although  I  find  that  the  pa^'ment  of  the  money  was  not 
made  by  them  in  person  to  the  tax  collector,  but  was  paid  for  them  on 
their  verbal  request  by  another  party  than  themselves.^' 

The  right  of  suffrage  conferred  by  the  Constitution  does  not  depend 
upon  the  payment  of  his  poll  tax  "in  person'^  by  the  voter.  All  that 
it  requires  is  that  the  voter  shall  pay  his  poll  tax  on  or  before  February 
1st  next  preceding  the  election  and  that  he  shall  have  his  receipts  there- 
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for.  The  statute  upon  the  subject  directs  that  the  voter  shall  pay  the 
tax  in  person  or  give  a  written  order  therefor,  but  it  does  not  provide 
that  a  failure  to  obtain  his  receipt  in  the  manner  directed  by  the  stat- 
ute will  disfranchise  the  voter.  Each  of  the  voters  in  question  had 
complied  with  the  provisions  of  the  Constitution  by  paying  their  poll 
tax  and  obtaining  a  receipt  therefor,  regular  upon  its  face,  and  the 
irregularity  or  mistake  of  the  tax  collector  and  the  voter  in  the  manner 
of  making  the  payment  and  obtaining  the  receipt  would  not  deprive 
the  voter  of  his  constitutional  right  of  suffrage. 

What  we  have  said  in  disposing  of  the  second  assignment  of  error 
disposes  also  of  the  questions  presented  under  the  fourth  and  fifth  as- 
signments, which  complain  of  the  finding  of  the  trial  court  that  the 
circular  issued  by  the  Anahuac  Townsite  Company  to  the  Colored 
Citizens  of  Chambers  County  was  not  shown  to  have  improperly  influ- 
enced any  of  the  voters,  and  the  refusal  of  the  court  to  allow  contestants 
to  introduce  evidence  to  show  that  in  several  precincts  the  colored  voters 
therein  voted  for  Anahuac.  There  was  nothing  improper  in  the  cir- 
cular and  if  the  evidence  offered  by  the  appellants  had  shown  that 
every  negro  in  the  county  voted  for  Anahuac  it  could  not  be  assumed 
that  any  of  them  were  improperly  influenced  in  casting  their  votes  by 
anything  contained  in  said  circular. 

The  sixth  assignment  complains  of  the  refusal  of  the  trial  court  to 
reject  the  vote  of  Mat  Riban  on  the  ground  that  the  evidence  was  in- 
sufficient to  sustain  the  finding  that  said  Riban  was  over  60  years  of 
age,  and  the  undisputed  evidence  shows  that  he  had  not  paid  his  poll 
tax.  The  rejection  of  this  vote  could  not  have  affected  the  judgment 
and  the  question  raised  by  the  assignment  is  immaterial  and  therefore 
is  not  decided. 

What  has  been  said  under  the  second,  fourth  and  fifth  assignments 
disposes  of  the  question  raised  by  the  seventh  assignment,  and  for  the 
reasons  given  in  disposing  of  the  previous  assignments  just  mentioned 
the  seventh  assignment  is  overruled. 

The  eighth  assignment  complains  of  the  judgment  on  the  ground 
that  there  is  no  evidence  in  the  record  to  sustain  the  finding  that 
Anahuac  is  within  five  miles  of  the  geographical  center  of  Chambers 
County  or  that  Wallisville  is  more  than  five  miles  from  such  center, 
and  Anahuac  having  received  less  than  two-thirds  of  the  votes  cast  in 
such  election  the  result  of  the  election  could  not  be  legally  declared 
to  have  been  in  favor  of  Anahuac. 

It  is  a  sufficient  answer  to  the  contention  in  this  assignment  that 
Wallisville  is  not  shown  not  to  be  within  five  miles  of  the  center  of  the 
county,  to  say  that  the  order  of  the  County  Judge  declaring  the  result 
of  the  election  to  be  in  favor  of  Anahuac  is  not  contested  on  this  ground. 
The  order  is  contested  upon  the  ground  that  Anahuac  was  not  within 
five  miles  of  the  center  of  the  county,  but  upon  this  issue  we  think 
ttie  burden  of  proof  was  upon  appellants,  and  in  the  absence  of  evi- 
dence to  the  contrary  the  order  of  the  County  Judge  declaring  that 
Anahuac  had  been  selected  as  the  county  seat  would  be  presumed  to 
have  been  legally  and  properly  made  and  entered.  We  further  think 
that  the  evidence  in  the  record  is  sufficient  to  sustain  a  finding  that 
Anahuac  is  within  five  miles  of  the  center  of  the  county,  and  if  we 
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are  wrong  in  our  conclusions  as  to  the  burden  of  proof  upon  this  issue 
being  upon  appellants,  the  assignment  is  not  sustained  by  the  record. 

There  is  no  merit  in  the  ninth  assignment.  The  appellees  were  not 
required  to  show  that  notices  of  the  election  were  posted  for  the  time 
and  in  the  manner  required  by  law.  The  failure  to  post  the  notices 
would  not  render  a  county  seat  election  void  when  all  the  evidence  shows 
that  the  time  and  place  for  holding  the  election  was  generally  known 
throughout  the  county  and  there  is  no  evidence  that  any  voter  failed 
to  participate  in  the  election  for  want  of  notice  of  the  time  and  places 
at  which  the  election  would  be  held,  and  nothing  to  create  even  a 
suspicion  that  the  failure  to  post  notices,  if  there  was  such  failure,  in 
any  way  affected  the  result  of  said  electioii.  Buchanan  v.  Graham,  36 
Texas  Civ.  App.,  468. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 


0.  T.  Lyon  v.  A.  H.  Piles. 

Decided  May  0,  1009. 

1. — ^Evidenoe— Interrogatories  Taken,  as  Confessed — ^Waiver. 

When  a  defendant  in  a  civil  suit  fails  and  refuses  without  excuse  to  answer 
ex  parte  interrogatories  propounded  to  him  by  the  plaintiff,  the  plaintiff  has  a 
right  to  have  such  of  them  as  are  in  form  to  be  confessed,  to  be  so  taken  and 
read  to  the  jury.  The  filing  of  a  motion  to  that  effect  and  a  failure  to  call  the 
same  to  the  attention  of  the  court  before  announcement  for  trial  will  not  operate 
as  waiver  of  this  right. 

8. — ^TTrban  Homestead — Bentlng  Boom — Business  or  CaUlng. 

Upon  the  same  lot  in  a  city  a  debtor  had  two  dwelling  houses,  one  of  which 
he  occupied  as  a  home  for  himself  and  wife  and  the  other  he  rented  to  tenants 
and  used  the  income  as  a  means  of  support;  he  was  aged  and  had  no  other 
occupation  or  support.  Held,  the  renting  of  rooms  in  such  manner  was  not  a 
"business"  or  "calling"  within  the  meaning  of  the  Constitution  defining  a  home- 
stead. 

8. — ^Same — ^Abandonment — ^Evidence. 

The  building  of  a  rent-house  upon  a  homestead  lot  in  a  city  or  town  does 
not  necessarily  constitute  an  abandonment  of  that  portion  of  the  lot  as  a  part 
of  the  homestead.  Evidence  considered,  and  held  to  present  a  question  of  fact 
for  the  jury. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  L.  C.  Hill,  Special  Judge. 

R.  M.  VaugJian  and  H.  G.  Hart,  for  appellant. 

Morrow  &  Smithdeal,  for  appellee. — The  facts  showing  that  appellee 
was  an  old  man;  that  he  had  rooms  in  the  two  storv  house  that  were 
not  needed  for  his  own  uses  when  he  lived  in  that  house ;  and  that  he 
sometimes  lived  in  the  little  house  and  sometimes  in  the  big  house,  and 
that  he  made  it  his  business  to  rent  the  rooms  in  either  house,  and  relied 
upon  the  renting  of  rooms  for  a  livelihood,  and  had  no  other  business  or 


1908.]  Lyon  v.  Piles.  631 

calling;  there  was  suflScient  evidence  in  the  record  to  justify  the  court 
in  submitting  to  the  jury  the  question  as  to  whether  said  property  was 
exempt  to  the  defendant  as  a  business  homestead.  Shryock  v.  Latimer, 
57  Texas,  677;  Freeman  v.  Gates,  22  Texas  Civ.  App.,  623;  Bowman 
V.  Watson,  66  Texas,  297. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant to  foreclose  judgment  lien  on  lot  No.  11  out  of  the  WUliam 
Braig  20-acre  tract  in  Hillsboro,  Texas.  The  petition  alleged  in  sub- 
stance the  rendition  of  a  judgment  in  Justice^s  Court,  precinct  No.  1, 
Hill  County,  in  favor  of  0.  T.  Lyon  v.  A.  H.  Files  &  Company  for 
$215.86,  with  interest  and  costs,  on  the  29th  day  of  June,  1891;  that 
said  judgment  was  in  full  force  and  unsatisfied;  that  execution  issued 
thereon  within  one  year  from  the  rendition  of  the  same;  that  executions 
had  regularly  issued  to  keep  the  judgment  alive;  that  it  had  been  ab- 
stracted and  the  abstracts  fully  filed  and  indexed  in  the  proper  records 
of  Hill  County.  That  at  the  date  of  the  recording  and  indexing  of  said 
abstracts  of  judgment,  respectively,  the  said  defendant,  A.  H.  Files, 
was  and  is  now  the  owner  of  the  following  described  real  estate  situated 
in  Hill  County,  Texas:  (setting  out  a  description  of  the  property), 
and  that  upon  all  of  the  above  described  real  estate  and  improvements 
thereon  a  valid  lien  was  then  created  and  now  exists. 

On  the  6th  day  of  May,  1907,  defendant  filed  his  original  answer 
consisting  of  general  exception,  general  denial,  plea  claiming  the  prop- 
erty on  which  the  lien  is  sought  to  be  foreclosed  to  be  exempt  as  his 
urban  homestead  for  his  family;  also  claiming  said  property  to  be 
exempt  as  a  business  homestead.  Said  plea  alleging  in  part:  ^^That 
defendant  has  no  occupation,  calling  or  business  except  the  renting  of 
rooms  that  he  had  upon  said  property,  two  dwelling  houses.  That  some 
time  he  lived  in  one,  and  some  time  the  other;  that  he  rented  whatever 
portion  of  the  house  he  could  rent  for  an  income  and  lived  in  the  other 
portion.  That  said  renting  is  his  only  occupation,  business  or  calling. 
That  he  has  heretofore  conducted  such  lodging  house  and  renting  busi- 
ness for  the  benefit  of  his  said  family.*^ 

On  the  7th  day  of  June,  1907,  appellant  filed  his  first  supplemental 
petition,  consisting  of  first  general  denial,  and  allegation:  "That  on 
the  real  estate  described  in  the  first  amended  original  petition  there  is 
now  and  has  been  for  a  number  of  years  two  sets  of  improvements,  viz. : 
on  the  southwest  portion  a  large  two-story  dwelling  house,  and  on  the 
northwest  portion  a  one-story  dwelling  house,  and  that  said  dwelling 
houses  are  now  and  have  been  for  a  long  time  separated  one  from  the 
other  by  a  fence,  and  that  the  defendant  has  never  at  any  time  occupied 
both  of  said  dwelling  houses  for  a  place  of  abode  for  himself  and 
family,  but  for  the  past  several  years  has  kept  rented  out  one  of  said 
dwelling  houses  to  others  for  their  use  as  a  home,  and  that  said  de- 
fendant is  now  residing  in  the  two-story  dwelling,  said  one-story  dwell- 
ing being  rented  out  to  other  parties,  and  that  in  truth  and  in  fact 
defendant's  homestead  is  said  two-story  dwelling,  and  that  portion  of 
the  real  estate  described  in  plaintiflE's  second  amended  original  petition 
included  within  the  fencing  around  said  two-story  dwelling,  and  that 
by  constant  use  and  occupation  of  said  two-story  dwelling  and  said  prem- 
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ises  included  within  said  fence  around  same  has  become,  and  is  in 
fact  by  such  appropriation  and  use,  the  homestead  of  said  defendant, 
that  in  fact  he  has  no  homestead  interest  in  said  one-story  dwelling 
and  the  land  included  within  the  enclosure  and  fencing  that  sur- 
round said  one-story  dwelling.  That  the  portion  of  land  within  the  en- 
closure around  said  one-story  dwelling  is  described  as  follows  :^^  (de- 
scription here  follows). 

On  the  8th  day  of  June,  1907,  a  trial  of  this  cause  was  had  before 
a  jury,  which  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
the  amount  of  the  principal,  interest  and  costs  sued  for,  and  for  defend- 
ant for  the  tract  of  land  described  in  plaintiff's  second  amended  original 
petition  as  defendant's  homestead,  and  not  subject  to  any  lien  in  favor 
of  plaintiff.  Appellant's  motion  for  new  trial  having  been  overruled  he 
perfected  an  appeal  to  this  court. 

Opinion. — The  appellant  had  caused  to  be  propounded  to  defendant 
below  certain  interrogatories,  to  which  a  commission  was  regularly  at- 
tached, and  placed  in  the  hands  of  a  notary  public,  and  defendant  was 
duly  summoned  to  be  and  appear  before  the  said  notary  and  make  answer 
thereto.  The  defendant  failed  and  refused  to  appear  and  answer  the 
interrogatories,  and  the  notary  so  certified.  Upon  the  trial  the  plain- 
tiff's counsel  offered  to  read  such  of  these  interrogatories  as  were  of  a 
nature  to  be  taken  as  confessed,  but  the  court,  upon  objection  being 
made  by  defendant,  declined  to  permit  plaintiff  to  do  so,  and  plaintiff 
accordingly  excepted  and  this  action  is  made  the  basis  of  the  first 
and  second  assignments.  The  defendant  having  failed  and  refused  to 
answer  the  ex  parte  interrogatories  without  any  excuse  for  his  failure, 
the  plaintiff  was  entitled  to  have  such  of  them  as  were  in  form  to  be 
confessed,  to  be  read  to  the  jury.  Sayles'  Civ.  Stats.,  art.  2297;  Gnlf, 
C.  &  S.  P.  Ry.  V.  Melson,  5  Texas  Civ.  App.,  387;  Locust  v.  Handle, 
46  Texas  Civ.  App.^  544. 

Appellee  insists  that  the  appellant  waived  his  right  to  have  the 
interrogatories  taken  as  confessed  by  his  filing  a  motion  to  that  effect 
and  failing  to  call  the  motion  to  the  attention  of  the  court  before 
announcing  ready  for  trial.  Such  motion  was  unnecessary  and  appel- 
lant by  filing  the  same  and  failing  to  call  the  court's  attention  thereto, 
did  not  waive  his  statutory  right  to  have  the  interrogatories  confessed. 
While  the  action  of  the  trial  court  in  these  respects  was  error,  we  are 
not  prepared  to  say  that,  under  the  facts,  we  would  reverse  the  judg- 
ment, because  of  such  error.  The  facts  which  appellant  sought  to  have 
taken  as  confessed  were  admitted  by  counsel  for  appellee  upon  the  trial 
to  be  true.  The  testimony  of  appellee  did  not  in  any  way  contradict 
the  facts  so  admitted.  It  would  seem  that  this  error  of  the  court  was 
harmless. 

The  court,  at  the  request  of  appellee,  upon  the  trial  gave  a  special 
charge  as  follows :  ^Hinder  the  Constitution  and  laws  of  this  State  the 
lot  which  the  head  of  a  family,  residing  in  a  town,  uses  for  his  calling 
or  business  is  exempt  from  forced  sale,  and  if  you  believe  from  the 
evidence  that  the  calling  or  business  of  the  defendant  was  that  of 
renting  rooms,  and  further  believe  from  the  evidence  that  the  larger 
house  on  the  premises  in  controversy  was  reasonably  adapted  to  said 
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calling  or  busineBS^  and  further  believe  from  the  evidence  that  the 
renting  of  the  smaller  house  is  temporary^  and  that  defendant  has  at 
all  times  had  a  bona  fide  intention  of  moving  into  said  smaller  house, 
and  using  said  larger  house  for  the  exercise  of  his  calling  or  business, 
you  will  find  for  the  defendant,  even  though  you  may  believe  from  the 
evidence  that  during  the  time  said  smaller  premises  had  been  rented, 
the  defendant  has  not  used  the  same  as  a  part  of  his  homestead/' 

The  giving  of  this  charge  is  assigned  as  error.  This  charge  submits 
the  issue  that  if  the  calling  or  business  of  appellee  is  that  of  renting 
rooms  and  that  the  larger  house  is  adapted  to  the  said  calling  or  busi- 
ness and  that  the  renting  of  the  smaller  house  is  temporary  and  it  is  his 
intention  to  move  into  the  smaller  house  and  use  the  larger  house  for 
the  exercise  of  his  calling  or  business,  they  should  find  for  defendant. 

Appellee  purchased  the  property  in  controversy  in  1886  and  moved 
upon  it  and  made  it  his  homestead.  He  was  at  the  time  a  married 
man  and  head  of  a  family.  There  was  a  two-story  dwelling  house  on 
it  at  the  time  of  his  purchase.  It  also  contained  a  chicken  house.  The 
property  at  the  time  was  worth  about  $3,000.  Appellee  moved  off  the 
property  in  1897  and  remained  away  two  years,  but  with  the  intention 
of  returning.  He  did  return,  and  his  two-story  house  being  occupied 
by  a  tenant,  whose  lease  had  six  months  to  run,  he  built  a  one-story 
house  on  one  side  of  the  lot  fronting  North  Pleasant  Street  and  moved- 
his  family  in  it  and  used  it  as  a  residence.  After  the  two-story  house 
was  vacated  he  moved  into  it  and  rented  the  small  house.  The  rents  are 
used  for  the  support  of  his  family.  The  two-story  house  has  four  rooms, 
each  sixteen  feet  square,  two  downstairs  and  two  Upstairs.  It  has  two 
halls,  dining  room,  kitchen,  pantry  and  bathroom:  Since  1899,  appel- 
lee has  had  no  business  except  renting  the  small  house.  He  also  rents 
out  rooms  in  the  two-story  house. ,  He  and  his  wife  use  the  dining  room 
and  kitchen  and  one  room  and  rent"  out  the  balance  of  the  rooms.  ^I^s 
children  have  grown  up  and  moved  away  and  ^he  and  his  wife  are  left 
alone.  Appellee  has  no  income  except  from  his  rents,  that  while  the 
part  of  the  property  upon  which  the  one-story  house  stands  is  fenced, 
there  is  a  gate  ^ich  connects  it  with  the  remainder  of  the  property  and 
his  horse  and  cows  graze  upon  the  entire  property,  and  appellee  uses 
the  peaches  from  the  trees  growing  on  the  small  lot  even  when  occu- 
pied by  tenants.  There  is'  but  one  well  on  the  property  from  which  all 
parties  use  water.  The  appellee  is  77  years  of  ag6.  He  testified  it  had 
never  been  his  intention  to  abandon  any  part  of  the  property  as  his 
homestead  and  that  it  is  his  intention  and  purpose,  if  he  can  rent  the 
two-story  house,  to  return  and  occupy  the  one-story  house. 

The  Constitution  of  this  State  protects  to  the  family  in  a  city,  town 
or  village  a  homestead  which  "shall  consist  of  a  lot  or  lots  not  to  exceed 
in  value  $5,000  at  the  time  of  their  designation  as  the  homestead,  with- 
out reference  to  the  value  of  the  improvements  tliereon;  provided  that 
the  same  shall  be  used  for  the  purposes  of  a  home  or  as  a  place  to  exer- 
cise the  calling  or  business  of  the  head  of  a  family/'  The  sense  in 
which  the  words,  "calling"  and  "business,"  were  used  in  tlie  Constitution 
is  stated  by  Judge  Stayton,  in  Shryock  &  Rowland  v.  Latimer,  57  Texas, 
677,  thus:  "The  words  Vailing'  and  'business'  are  evidently  used  in  the 
Constitution  in  a  very  broad  sense  when  taken  together,  but  the  signifi- 
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cation  of  each  one  is  uncertain ;  yet  we  are  to  infer  that  they  were  not 
used  to  designate  the  same  thing.  Taken  together,  they  certainly  em- 
brace every  legitimate  avocation  in  life  by  which  an  honest  support  for 
a  family  may  be  obtained.  The  former  was  probably  used  in  the 
sense  of  'profession*  or  'trade/  which  would  embrace  all  such  employ- 
ments as  by  course  of  study  or  apprenticeship  in  any  of  the  learned 
professions,  liberal  arts,  or  mechanical  occupations,  a  person  has  ac- 
quired skill  or  ability  to  follow,  and  which  has  become  practically  a  mat- 
ter of  personal  skill,  in  its  nature  not  temporary  in  existence.  The 
latter  word  was  probably  used  in  contradistinction  to  the  other,  to  de- 
note that  which  Mr.  Webster  defines  to  be  the  general  meaning  of  the 
word,  'that  which  occupies  the  time,  attention  and  labor  of  men  for 
the  purpose  of  profit  or  improvement,*  and  this  may  be  temporary. 
.  .  .  The  'calling*  may  exist  as  a  fact,  whether  it  be  practiced  or  not 
with  the  other,  the  actual  employment  in  the  given  occupation  fur- 
nishes the  only  means  to  determine  whether  the  'business*  exists  or  not. 
With  the  one  as  well  as  with  the  other,  tlie  use. of  the  property  in  the 
calling  or  business  of  the  claimant  is  essential  to  preserve  the  exemption 
after  a  sufficient  designation  has  been  made.** 

It  seems  clear  that  the  renting  of  rooms  by  appellee  was  not  the  pur- 
suit of  a  calling  within  the  meaning  of  the  Constitution.  Nor  do  we 
think  the  renting  of  rooms  in  the  manner  shown  by  the  evidence  con- 
stituted such  a  ''business'*  as  the  Constitution  contemplates  in  exempting 
a  place  for  the  exercise  of  his  business.  The  renting  of  rooms  in  the 
manner  shown  by  the  evidence  does  not  constitute  the  exercise  of  a 
calling  or  business  within  the  meaning  of  the  Constitution,  and  the 
giving  of  this  charge  was  error. 

The  property  had  been  dedicated  by  appellee  as  his  resident  homestead 
and  the  issue  was,  had  any  part  of  it  been  abandoned  by  him?  Appellee 
testified  that  he  did  not  intend  in  building  the  small  house  to  abandon 
that  part  included  in  the  lot  upon  which  this  house  was  erected,  and 
it  may  be  that  the  jury  found  that  he  had  not  abandoned  this  part  of 
the  property,  in  which  event  we  would  not  reverse  on  appeal  in  the 
absence  of  conclusive  proof  of  abandonment.  Freeman  v.  Cates,  22 
Texas  Civ.  App.,  623.  But  we  are  unable  from  the  record  to  say  that 
they  did  not  base  their  finding,  in  part  at  least,  upon  the  charge  which 
we  hold  should  not  have  been  given. 

For  the  error  in  giving  the  special  charge  quoted  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

David  Steele. 

Decided  May  9,  1908. 

1. — Trial — Juror — Overmling  Challengrc  'or  Cause— Earmlen  Error. 

The  mere  denial  of  the  right  to  challenge  a  disqualified  juror  does  not  en- 
title the  complaining  party  to  a  new  trial.  It  must  appear  in  addition  to  such 
denial  that  some  injury  was  sustained  in  consequence  of  the  ruling,  and  the 
merp  fact  that  tin*  challonginT  party  had  exhausted  his  challenges  in  the 
selection  of  the  jury  is  not  sufficient  to  show  injury. 
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9. — ^ETidence — Conclusion  of  Witness,  when  Admissible. 

In  a  suit  for  damages  for  personal  injuries  alleged  to  liave  been  caused  by 
the  negligence  of  defendant  in  failing  to  furnish  sufficient  light  in  the  place 
where  plaintiff  was  required  to  work,  it  was  proper  to  allow  the  plaintiff  to 
state  that  the  light  furnished  him  by  the  defendant  was  insufficient  to  enable 
him  to  see  the  objects  around  him.  When  a  certain  situation  can  not  be  made 
clear  to  a  jury  by  any  attempted  description  of  the  conditions,  the  conclusion  or 
opinion  of  the  witness  will  be  received  in  evidence. 

3. — Same— Question,  not  Leading. 

The  following  question  held  not  leading  or  suggestive  of  the  answer  desired, 
viz.:  "Do  you  know  why  it  is  the  day  fireman  placed  the  ladder  in  position 
back  there,  and  arranged  things  for  the  night*  fireman/'  and  "State  just  what 
Bob  Johnson  said  to  you."  A  question  which  is  not  itself  leading  should  not 
be  excluded  simply  because  it  follows  and  is  put  in  lieu  of  one  which  was 
leading  and  suggestive,  but  which  was  withdrawn  or  excluded. 

4. — ^Kaster  and  Servant— Ladder  as  Place  to  Work — Charge. 

When  the  duties  of  an  employe  require  him  to  use  a  ladder,  the  ladder  is 
a  "place"  within  the  meaning  of  the  law  concerning  the  duty  of  an  employer 
to  furnish  the  employe  a  reasonably  safe  place  in  which  to  perform  the  duties 
assigned  him.    Charge  considered  and  approved. 

5. — Charge— Separation  of  Issues. 

It  is  proper  in  framing  a  charge  not  to  complicate  an  instruction  upon 
one  issue  or  phase  of  the  case  with  reference  to  another  issue  or  phase. 

6. — ^Personal  Injury — ^Assumed  Kisk — Charge. 

In  a  suit  for  damages  for  personal  injuries  caused  by  a  fall  from  a  ladder, 
charges  considered  and  approved;  requested  charges  considered,  and  held  er- 
roneous in  that  they  took  from  the  jury  the  issue  whether  or  not  plaintiff  knew 
the  danger  attendant  upon  the  use  of  the  ladder  under  the  circumstances. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

John  T.  Craddoch  and  CoJce,  Miller  &  Coke,  for  appellant. — ^If  a 
juror  has  served  as  many  as  six  days  in  the  District  Court  during  the 
preceding  six  months  he  is  disqualified  for  further  service;  and  this 
would  be  so  although  his  previous  jury  service  may  not  have  been 
for  six  consecutive  days  at  one  time  and  not  all  in  the  same  District 
Court.  Revised  Civil  Statutes  (Sayle's,  1897),  art.  3139;  White's 
Annotated  Code  Cr.  Procedure,  p.  475,  sec.  749;  San  Antonio  &  A.  P. 
By.  Co.  V.  Lester,  89  S.  W.,  752;  Taylor  v.  State,  81  S.  W.,  752; 
Hunter  v.  State,  30  Texas  Crim.  Apps.,  314;  Welsh  v.  State,  3  Texas 
Crim.  Apps.,  414;  Garcia  v.  State,  5  Texas  Crim.  Apps.,  337;  Tuttle 
V.  State,  6  Texas  Crim.  Apps.,  556;  Myers  v.  State,  7  Texas  Crim. 
Apps.,  640;  Dunn  v.  State,  7  Texas  Crim.  Apps.,  600;  Thompson  v. 
State,  19  Texas  Crim,  Apps.,  593;  Monk  v.  State,  27  Texas  Crim. 
Apps.,  450. 

A  witness  in  testifying  should  relate  facts  within  his  knowledge,  and 
the  matter  of  forming  opinions  and  drawing  conclusions  from  those 
facts  is  the  peculiar  province  of  the  jury,  and  this  should  not  be 
usurped  by  the  expression  of  opinions  and  conclusions  formed  or  arrived 
at  by  a  witness,  especially  not  when  that  witness  is  the  plaintiff  in 
the  suit.  1  Greenleaf  on  Evidence,  sections  430g,  430i,  4^b;  Shiflflet 
V.  Morelle,  68  Texas,  382;  Half  v.  Curtis,  68  Texas,  640;  Gabel  v. 
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Weisensee,  49  Texas,  142 ;  Houston  &  T.  C.  By.  Co.  v.  Smith,  52  Texas, 
186;  Clardy  v.  Callieoate,  24  Texas,  173;  Kaufman  v.  Babcock,  67 
Texas,  244;  Harris  v.  Nations,  79  Texas,  412;  Beceivers  of  I.  &  G.  N. 
V,  Armstrong,  4  Texas  Civ.  App.,  155;  Ortiz  v.  Navarro,  10  Texas  Civ. 
App.,  198;  International  &  G.  N.  By.  Co.  v.  Dalwigh,  92  Texas,  655; 
San  Antonio  &  A.  P.  By.  Co.  v.  Hammon,  92  Texas,  509;  Baldridge 
and  C.  Bridge  Co.  v.  Cartrett,  75  Texas,  631. 

The  charge  is  erroneous,  misleading  and  confusing,  in  that  it  applied 
to  a  state  of  facts  not  in  evidence  before  the  jury.  There  is  no  testi- 
mony in  this  cause  that  the  "place"  where  plaintiff  was  required  to 
labor  was  in  any  way  unsafej  or  that  his  alleged  injury  was  in  any  way 
attributable  to  the  failure  of  appellant  to  provide  a  suitable  place  for 
him  to  perform  his  labors.  The  evidence  all  tends  to  show  that  the 
occasion  of  appellee's  injury,  if  he  was  injured,  was  a  fall  from  a  ladder 
upon  which  he  had  climbed  in  his  attempt  to  knock  out  the  man-head, 
and,  therefore  the  charge  in  question  was  wholly  inapplicable  to  the 
facts  in  evidence  before  the  jury.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Younger, 
10  Texas  Civ.  App.,  141;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Harris, 
36  S.  W.,  776;  Baker  v.  Ashe,  80  Texas,  356;  Gulf,  C.'&  S.  F.  By. 
Co.  V.  Darton,  23  S.  W.,  89. 

The  court  erred  in  refusing  to  give  to  the  jury  defendant's  special 
charge  No.  6.  Texas  &  Pac.  By.  Co.  v.  Bradford,  66  Texas,  732; 
Houston  &  T.  C.  By.  Co.  v.  Conrad,  62  Texas,  627;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Lempe,  59  Texas,  19;  Galveston,  H.  &  S.  A.  Bv.  Co. 
V.  J)rew,  59  Texas,  10 ;  St.  Louis,  A.  &  T.  By.  Co.  v.  Kelton,  ^18  S. 
W.,  933;  Steinhauser  v.  Spraul,  28  S.  W.,  620. 

B.  Q.  Evans,  for  appellee. 

TALBOT,  Associa'^e  Justice. — Appellee  Steele  sued  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  received  by  him  through 
the  negligence  of  appellant.  Besides  a  general  denial  the  appellant 
pleaded  contributory  negligence  and  assumed  risk.  A  jury  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee  for  the  sum  of 
five  thousand  dollars,  and  appellant  has  appealed. 

The  material  facts  as  shown  by  the  evidence  are  as  follows:  On 
July  21,  1906,  appellee  was  in  the  employ  of  appellant  and  engaged 
as  night  fireman  at  its  creosote  plant,  situated  southeast  of  Greenville, 
in  Hunt  County,  Texas.  It  was  his  duty  on  each  Saturday  night,  after 
the  plant  had  shut  down,  to  open  the  manheads  of  the  boilers  used 
in  the  operation  of  the  plant,  so  that  they  might  cool  off  preparatory  to 
having  them  cleaned  out.  The  boilers  were  three  in  number  and  lay 
longitudinally  side  by  side  and  were  encased  in  brick  masonry.  The 
manheads  were  sheets  or  pieces  of  iron  about  18  inches  long  and  about 
16  inclies  wide,  and  there  was  one  of  them  in  each  end  of  said  boilers; 
the  ones  in  front  being  situated  at  the  bottom  of  the  boilers  and  those 
in  the  rear  in  the  top  of  the  boilers,  about  12  or  fourteen  feet  from  the 
ground  or  floor.  There  were  two  crews,  a  day  and  night  crew,  engaged 
in  the  operation  of  the  tie  or  creosote  plant.  Appellee  worked  under 
the  day  fireman,  Bob  Johnson,  and  was  subject  to  his  direction  and 
control.     In  removing  the  manheads  in  the  rear  end  of  the  boilers  it 
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was  necessary,  for  the  safety  of  the  employe  engaged  in  that  work,  to 
use  a  ladder  12  or  14  feet  long,  and  it  was  the  duty  of  the  day  fireman, 
Johnson,  to  place  such  a  ladder  in  position  for  appellee  to  stand  on 
while  knocking  out  said  manheads.  Appellee  was  instructed  by  the 
day  fireman,  Johnson,  to  knock  out  the  manhead  in  the  rear  end  of 
boiler  No.  1,  on  the  night  he  was  injured,  and  showed  him  the  tools 
to  use  in  doing  so.  He  also  told  appellee  that,  in  doing  the  work,  he 
would  have  to  stand  on  the  ladder  then  in  position.  This  ladder  had 
been  placed  by  the  said  day  fireman  and  wa&  only  6  or  8  feet  long  and 
was  in  no  way  fastened  or  made  secure  to  prevent  it  from  slipping  or 
falling.  In  obedience  to  the  instructions  then  given  him,  appellee  went 
up  on  the  ladder,  and  while  attempting  to  remove  the  manhead,  the 
ladder  upon  which  he  was  standing  slipped  or  kicked  out  at  the  bottom, 
causing  appellee  to  fall  upon  some  iron  pipes  and  the  floor  below  and 
seriously  and  permanently  injuring  him.  This  occurred  about  nine 
o'clock  at  night,  and  the  place  where  he  was  at  work,  because  of  the  in- 
sufficient light  furnished  him  by  appellant,  was  so  dark  he  could  see  but 
dimly  the  objects  around  him.  At  the  time  of  the  accident,  appellee 
had  been  at  work  for  appellant  but  about  three  weeks.  He  was  inex- 
perienced, had  not  been  warned  of  the  danger  in  using  the  short  ladder, 
and  had  never  before  attempted  to  knock  out  the  manhead  he  was 
then  attempting  to  remove.  When  he  ascended  the  ladder  and  began 
his  efforts  to  remove  the  manhead  and  had  unscrewed  the  bolts,  he 
discovered  that  it  was  "stuck  for  some  reason'^  and  that  it  took  a  blow 
of  considerable  force  to  knock  it  in.  In  delivering  the  blow  he  stood 
with  one  foot  on  the  ladder  and  the  other  on  the  brick  masonry  enclos- 
ing the  boilers,  and  it  was  then  the  ladder  "kicked  from  under  him" 
and  he  was  thrown  upon  the  pipes  and  floor  and  injured.  He  did  not 
know  the  length  of  the  ladder  required,  to  safely  do  this  work,  nor  did 
he  know  at  the  time  engaged  therein,  that  the  ladder  upon  which  he  was 
standing  was  not  securely  fastened.  This  ladder  was  not,  in  fact, 
fastened  at  all  at  the  time  it  fell,  and  was  too  short  to  be  used  with 
safety  in  attempting  to  knock  out  the  manhead  without  being  fastened. 
Johnson,  the  day  fireman,  testified:  "I  always  took  the  long  ladder 
to  go  upon  No.  1,  when  it  was  defective,  because  I  would  have  to 
stand  on  the  ladder  while  knocking  out  the  manhead.  The  other  was 
too  short.  I  understood  from  the  superintendent  that  it  was  my  duty 
to  instruct  the  night  fireman  in  the  work,  as  to  the  method  of  doing 
the  work.  I  told  the  plaintiff  he  would  have  to  stand  on  the  ladder 
when  he  went  to  knock  out  No.  1.  I  suppose  it  was  my  duty  as  day 
fireman,  to  place  the  long  ladder  in  position  for  the  night  fireman,  for 
the  reason  that  it  would  be  too  dark  back  there  for  him  to  put  it  in 
position  himself  for  boiler  No.  1."  He  further  said:  "If  I  should 
attempt  to  use  the  short  ladder  to  stand  on,  then  it  might  fall  with  me. 
I  was  afraid  of  that,  that  was  the  reason  I  did  not  use  it.*'  The  blowoff 
pipe  is  3^2  or  4  feet  from  the  ground  or  fioor  and  runs  from  the  middle 
of  No.  1  boiler  to  the  middle  of  No.  3  boiler.  The  ladder  on  the  night 
of  the  accident  was  back  of  boiler  No.  1,  leaning  against  the  blowoff 
pipe  on  the  outside  of  it.  The  evidence  leaves  it  in  doubt  whether  the 
position  of  the  ladder  was  noticed  by  appellee  before  or  after  he  started 
up  on  it,  but  he  did  notice  it  before  it  fell.    He  also  discovered  after  he 
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got  up  on  the  ladder  that  the  top  of  it  was  not  against  the  wall,  but  he 
thought  the  ladder  was  fastened. 

Opinion, — The  first  assignment  of  error  complains  of  the  court's 
action  in  overruling  appellant's  challenge  of  the  juror,  Jesse,  for  cause. 
The  bill  of  exception  shows  that  this  juror  was  one  of  a  panel  of  twenty- 
four,  from  which  the  jury  trying  the  case  was  selected,  and  that  he  had 
served  as  a  juror  for  seven  days  in  the  District  Courts  of  Hunt  County 
during  the  preceding  six  months,  four  days  in  the  District  Court  of 
the  Sixty-second  Judicial  District  at  its  February  term,  1907,  and  three 
days  in  the  District  Court  of  the  Eighth  Judicial  District,  during  its 
March  term,  1907.  The  juror  was  challenged  on  the  ground  that  having 
served  as  a  juror  in  the  District  Courts  of  Hunt  County  for  six  days 
during  the  preceding  six  months  he  was  disqualified  to  serve  in  this 
cause.  The  trial  court  held  the  juror  was  qualified  and  overruled  appel- 
lant's challenge,  whereupon  appellant  challenged  the  juror  peremptorily. 
The  contention  of  the  appellee  is,  that  inasmuch  as  the  juror  had 
served  in  different  District  Courts  and  had  not  served  for  six  consecu- 
tive days  in  either  or  both,  he  was  not  disqualified.  We  do  not  find  it 
necessary  to  decide  whether  the  court's  ruling  upon  the  question  was 
correct  or  not.  The  bill  of  exceptions  does  not  show  that  appellant  suf- 
fered any  injury  by  this  action  of  the  court,  and,  if  it  erred  in  not  sus- 
taining the  challenge,  the  error  is  harmless.  It  appears  from  the  record 
that  the  appellant  exhausted  the  six  peremptory  challenges  allowed  it 
by  law,  but  it  does  not  appear  that  either  of  the  jurors  who  served  in 
the  trial  of  the  case  was  obnoxious  to  appellant,  or  that  it  would  have 
challenged  either  of  them,  had  it  not  been  forced  to  exhaust  a  challenge 
on  the  objectionable  juror,  Jesse.  Snow  v.  Starr,  75  Texas,  411;  Hous- 
ton &  T.  C.  Ry.  v.  Terrell,  69  Texas,  650;  Wolf  v.  Ferryman,  82 
Texas,  112;  Paris  Groc.  Co.  v.  Burks,  17  Texas  Ct.  Bep.,  892.  The 
case  is  unlike  San  Antonio  &  A.  P.  Ry.  v.  Lester,  99  Texas,  215.  In 
that  case  it  was  shown  that,  because  of  the  court's  action  in  disallowing 
the  challenge  of  the  railway  company,  it  was  compelled  to  submit  its 
case  to  jurors  who  did  not  possess  the  qualifications  required  by  law  and 
who  were  objectionable  to  it,  and  the  Supreme  Court  held,  in  effect, 
that  injury  was  apparent  and  reversed  the  case.  That  case  does  not,  as 
we  understand  it,  go  to  the  extent  of  holding  that  the  mere  denial  of 
the  right  to  challenge  a  disqualified  juror  entitles  the  complaining  party 
to  a  new  trial.  For  such  holding,  it  seems,  would  be  in  conflict  with  the 
cases  of  Snow  v.  Starr,  Houston  &  T.  C.  Ry.  y,  Terrell,  and  Wolf  v. 
Ferryman,  supra.  It  must  appear,  in  addition  to  such  denial,  as  we 
understand  the  law,  that  some  injury  was  sustained  in  consequence  of 
the  ruling. 

Appellant's  second  assignment  complains  of  the  admission,  over  its 
objection,  of  certain  testimony.  It  appears  that  after  the  plaintiff  had 
testified  that  his  only  light, on  the  night  of  the  accident  was  a  lantern 
and  that  it  was  very  dark  behind  the  boilers,  the  following  question  was 
asked :  "Now  in  walking  around  them  with  that  lantern,  was  the  light 
from  the  lantern  sufficient  to  disclose  objects  back  there  so  you  could 
see?'*  Appellant  objected  to  the  question  on  the  ground  that  it  was 
argumentative  and  called  for  the  opinion  and  conclusion  of  the  witness. 
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The  objection  was  overruled,  but  before  the  question  was  answered,  coun- 
sel for  appellee  changed  the  question  and  asked,  "Whether  the  light 
from  that  lantern  was  sufficient  to  enable  you  to  see  objects  about  there.^' 
Appellant  renewed  its  objections,  which  were  overruled,  and  the  witness 
answered,  ^'No,  sir."  It  also  appears,  that  after  this,  the  appellee's 
counsel  said:  "I  want  to  amend  that  question  and  state  it  like  I  did 
before:  want  him  to  state  then  why  it  is  he  could  not  see.'^  To  this 
question  appellant  objected  on  the  ground  that  "it  was  argumentative, 
leading,  and  called  for  an  opinion  and  conclusion  of  the  witness  about 
facts  for  the  jury  to  determine  under  all  the  circumstances  of  the 
ease."  The  objection  was  overruled  and  the  witness  stated  "it  was 
very  dark  back  there.  Was  enclosed,  and  there  was  smoke  or  soot  and 
steam  from  the  boilers  made  it  still  harder  to  see,  and  the  lantern  just 
gave  very  little  light.  In  order  to  see  how  to  get  around  or  do  anything, 
I  had  to  hold  the  lantern  down  at  an3rthing  to  see  it."  -  The  court  did 
not  err  in  any  of  its  rulings  here  complained  of.  Xeither  of  the  ques- 
tions, in  our  opinion,  was  leading  or  called  for  the  opinion  and  con- 
elusion  of  the  witness,  ana  the  answers  thereto  were  but  the  statements 
of  facts  apparent  within  his  knowledge.  If,  however,  it  can  be  said  that 
the  questions,  or  either  of  them,  called  for  the  expression  of  the  opinion 
of  the  witness,  still  there  was  no  error  in  the  action  of  the  court  for 
tlie  reason  that  the  insufficiency  of  the  light  and  the  witnesses  inability 
to  see  the  objects  referred  to  could  not  be  made  palpable  to  tlie  jury 
without  such  opinion  by  any  attempted  description  of  the  conditions 
surrounding  him.  In  such  cases  the  conclusion  or  opinion  of  the 
witness  will  be  received.  .  McCabe  v.  San  Antonio  Traction  Co.,  39 
Texas  Civ.  App.,  614;  St.  Louis  &  S.  F.  Ry.  v.  Smith,  90  S.  W.,  926. 
Besides,  it  seems  that  the  same  testimony,  substantially,  had  been  ad- 
mitted without  objection. 

By  its  third  assignment  of  error,  which  embraces  the  fourth,  sixth, 
seventh  and  eighth,  as  set  out  in  the  record,  appellant  objects  to  testi- 
mony similar  to  that  complained  of  in  its  second  assignment,  and  upon 
practically  the  same  grounds,  and  for  the  reasons  stated  in  the  discus- 
sion of  that  assignment  we  hold  that  this  one  points  out  no  reversible 
error  and  it  will  be  overruled.  We  will  add,  however,  that  the  record 
shows  that  the  evidence  here  complained  of  had  been  introduced,  with- 
out objection,  previous  to  the  making  of  the  objections  urged  under  this 
assignment,  and  that  when  objected  to  was  being  brought  out  on  cross 
examination  of  the  witness. 

The  fourth  assignment  of  error  embraces  the  fifth  and  ninth,  as  they 
appear  in  the  record,  and  complains  that  certain  questions  asked  the 
witnesses  John  Pniitt  and  Bob  Johnson  were  leading.  It  is  sufficient 
to  say  in  disposing  of  these  assignments,  that  we  have  examined  the 
questions  referred  to  and  are  of  the  opinion  that  neither  of  them  in  form, 
or  as  suggesting  the  answer  desired,  is  leading. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge : 
''It  is  the  duty  of  a  railroad  company  to  exercise  ordinary  care  to 
furnish  its  servants  and  employes  a  reasonably  safe  place  in  which  to 
perform  the  duties  required  of  them,  and  when  a  person  enters  the  em- 
ployment of  a  railroad  company,  or  when  he  is  called  upon  or  under- 
takes the  discharge  of  his  duties  he  has  a  right  to  rely  upon  the  assump- 
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tion  that  the  place  which  he  is  to  occupy  while  in  the  discharge  of  hifl 
duties  is  reasonably  safe,  and  he  is  not  required  to  make  inspection  to 
ascertain  whether  such  place  is  reasonably  safe  or  not^  and  he  does  not 
assume  the  risk  arising  from  the  failure,  if  any^  of  the  railroad  com- 
pany,  to  do  its  duty  in  this  respect,  unless  he  knows  of  the  failure  and 
the  attendant  risk,  or,  in  the  ordinary  discharge  of  his  duties,  he  must 
necessarily  acquire  such  knowledge/*  This  charge  is  said  to  be  "erron- 
eous, misleading  and  confusing,  in  that  it  applied  to  a  state  of  facts  not 
in  evidence  before  the  jury/*  The  specific  objection,  as  we  understand 
it,  is  that  in  standing  upon  a  ladder  to  perform  the  service  required  of 
him,  appellee  was  not  in  a  "place,*'  within  the  meaning  of  the  law, 
furnished  him  by  appellant;  that  as  all  the  evidence  shows  that  the 
occasion  of  appellee's  injury  was  a  fall  from  a  ladder  upon  which  he 
had  climbed  in  his  attempt  to  knock  out  the  manhead,  the  charge  in 
question  was  wholly  inapplicable  to  the  facts.  The  manhead  of  the 
boiler  was  so  high  above  the  floor  that  it  could  not  be  knocked  in  by 
one  standing  on  the  floor.  As  a  means  of  reaching  it  appellant  provided 
and  furnished  a  ladder.  Fpon  this  ladder  appellee  was  directed  and 
required  to  stand  while  engaged  in  knocking  in  the  manhead.  It  was  the 
"place"  furnished  him  by  appellant  in  which  to  perform  this  particular 
duty  and  we  think  this  objection  to  the  charge  is  without  merit. 

Neither  was  the  charge  upon  the  weight  of  evidence  and  erroneous 
in  that  it  failed  to  require  of  appellee  the  exercise  of  ordinary  or  any 
degree  of  care  in  the  use  of  such  place.  Charges,  in  substantially  the 
form  of  this  one,  have  been  approved  often  by  the  appellate  courts.  It 
is  a  correct  statement  of  abstract  propositions  of  law  involved  in  the 
case,  and  should  not  have  been  complicated  with  any  instruction  relating 
to  tlie  degree  of  care  the  law  imposed  upon  the  appellee  in  using  the 
ladder.  Instructions  upon  that  question  were  properly  reserved  for 
other  paragraphs  of  the  charge,  wherein  the  application  of  the  law  to 
the  facts  upon  the  question  was  correctly  made. 

The  sixth  assignment  of  error  complains  of  that  paragraph  of  the 
court's  charge,  wherein  certain  facts  alleged  by  appellee  for  a  recovery 
are  grouped  and  the  jury  told  that  if  they  found  said  facts  existed,  to 
return  a  verdict  in  favor  of  appellee.  The  substance  of  the  objections 
to  this  charge  is,  that  it  authorized  a  recovery  against  appellant  upon 
a  finding  by  the  jury  of  the  existence  of  the  facts  therein  grouped,  with- 
out requiring  them  to  further  find  that  the  appellee  exercised  ordinary 
care  for  his  own  safety  in  using  the  ladder;  that  said  charge  assumes 
that  the  appellee,  at  the  time  he  attempted  to  ascend  the  ladder  and 
to  knock  out  the  manhead,  was  in  the  exercise  of  ordinary  care,  when 
the  testimony  conclusively  shows  that  the  length  of  the  ladder  and  the 
manner  in  which  it  was  placed,  were  patent  and  open  to  ordinary  ob- 
servation, and,  that  before  appellee  attempted  to  remove  the  manhead, 
he  had  observed  that  the  ladder  was  too  short  and  not  fastened.  Neither 
of  these  objections  is  well  taken.  The  charge  complained  of  was  an 
afiirmative  presentation  of  the  appellee's  theory  of  the  case,  to  which  he 
was  entitled,  unincumbered  with  the  requirement  that,  in  the  event  the 
jury  found  the  group  of  facts  therein  specified,  existed,  they  must 
further  find,  in  order  to  return  a  verdict  for  appellee,  that  he  was  in 
the  exercise  of  ordinary  care  for  his  own  safety.    Whether  he  exercised 
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such  care  was  a  matter  of  defense  and  was,  as  it  should  have  been,  prop- 
erly submitted  in  the  charge  on  contributory  negligence.  Indeed,  it  has 
been  held  by  this  court  that  a  charge  which  required  the  jury,  in  a 
personal  injury  suit,  to  find,  in  addition  to  facts  alleged  and  relied  on 
by  the  plaintiff  for  a  recovery,  that  the  plaintiff  was  himself  in  the  exer- 
cise of  ordinary  care  at  the  time  injured,  imposed  the  burden  of  proving 
the  absence  of  contributory  negligence  on  the  plaintiff,  and  was  error. 
Pares  v.  St.  Louis  S.  W.  Ry.  Co.,  57  S.  W.,  301. 

In  submitting  the  defenses  urged  by  appellant,  its  rights  involved 
in  the  issues  of  contributory  negligence  and  assumed  risk  were  fully 
protected  by  separate  paragraphs  of  the  court's  main  charge  and  special 
charges  given  at  the  request  of  the  appellant.  The  second  objection  is 
equally  untenable.  The  paragraph  of  the  charge  in  question  certainly 
did  not  assume  that  appellee  ^'at  the  time  he  attempted  to  ascend  the 
ladder  and  to  knock  out  the  manhead  was  in  the  exercise  of  ordinary 
care,"  neither  did  the  evidence  conclusively  show  that  the  length  of  the 
ladder  and  the  manner  in  which  it  was  placed  were  patent  and  open  to 
the  observation  of  the  appellee,  or  that  before  he  attempted  to  remove 
the  manhead  he  had  observed  that  the  ladder  was  too  short  and  not 
fastened.  The  evidence  showed  that  the  conditions,  with  reference  to 
light  and  darkness,  under  which  appellee  used  the  ladder  and  attempted 
to  remove  the  manhead,  were  such  that  those  matters  became  and 
were  peculiarly  questions  of  fact  for  the  determination  of  the  jury. 

Appellant's  seventh  assignment  of  error  is  as  follows:  "The  court 
erred  in  refusing  to  give  to  the  jury  defendant's  special  charge  No.  6, 
which  is  as  follows :  *If  you  believe  from  the  evidence  that  the  plaintiff 
knew,  before  going  upon  the  ladder,  that  it  was  setting  up  on  the  out- 
side of  the  blowoff  pipe,  or,  if  you  believe  that  he  discovered  that  it  was 
so  setting  while  he  was  going  up  the  ladder ;  and,  if  you  further  believe 
from  the  evidence  that  he  knew,  or  before  undertaking  to  knock  the 
manhead  back,  after  he  had  unscrewed  the  same,  he  knew  that  the  top 
of  the  ladder  was  not  resting  upon  anything,  then  you  are  charged  that 
he  assumed  the  risk  of  using  the  ladder  in  that  way,  and,  if  you  believe 
from  the  evidence  that  he  did  use  the  ladder  while  setting  in  that  manner 
knowing  that  it  was  so  setting,  and  that  its  being  so  setting  was  the 
cause  of  the  accident,  your  verdict  should  be  for  the  defendant.' " 

This  charge  was  upon  the  weight  of  the  evidence  and  properly  refused. 
It  assumes  that  if  the  appellee  knew  that  the  ladder  was  sitting  up  on 
the  outside  of  the  blowoff  pipe,  or  that  if  he  knew  that  the  top  of  the 
ladder  was  not  resting  upon  anything,  such  position  of  the  ladder  made 
its  use  dangerous,  and  that  appellee  necessarily  knew  of  the  danger  in- 
cident to  the  use  thereof.  Such  assumption  was  not  authorized  by  the 
evidence.  Appellee  was  inexperienced  in  the  character  of  work  he  was 
doing  when  hurt,  and  had  not  been  warned  of  its  dangers  or  instructed 
as  to  how  the  ladder  should  be  placed  in  using  it  to  knock  out  the  man- 
head  and  the  court  was  not  authorized  to  tell  the  jury,  as  a  matter  of 
law,  that,  if  the  appellee  knew  the  ladder  was  sitting  in  the  position 
described  in  the  charge,  he  knew  the  danger  incident  to  the  use  of  it, 
while  in  that  position  and  therefore  assumed  the  risk.  Nor  can  it  be 
Vol.  L.  avii— 41, 


642  Texas  Civii*  Appeals  Reports,  Vol,  50.  [May, 

held  that  the  evidence  showed  conclusively  that  the  position  of  the 
ladder  was  obviously  dangerous  and  the  danger  thereof  apparent. 

We  have  carefully  considered  all  of  the  assignments  of  error  and  con- 
clude that  none  of  them  disclose  reversible  error.  The  evidence  was 
suflBcient  to  show  that  appellee's  injuries  were  the  result  of  appellant's 
negligence,  substantially  as  alleged,  and  that  appellee  was  not  guilty  of 
contributory  negligence,  and  had  not  assumed  the  risk. 

The  case  was  submitted  upon  a  charge  of  which  appellant,  in  our 
opinion,  can  not  justly  complain  and  the  judgment  of  the  court  below 
will  be  affirmed. 

ON   REHEARING. 

We  carefully  considered  all  the  questions  presented  by  appellant's 
motion  for  a  rehearing,  before  writing  the  original  opinion,  and  see  no 
good  reason  now  for  changing  our  views  of  the  law  as  therein  expressed. 
We  think,  however,  that  our  conclusions  of  fact,  with  respect  to  the 
distance  of  the  manheads  in  the  rear  of  the  boilers  from  the  ground  or 
floor,  and  the  length  of  the  ladder  necessary  to  remove  them  with  safety 
to  the  employe  attempting  to  do  so,  were  incorrect.  It  is  stated  in  the 
opinion  that  the  manheads  in  the  rear  ends  of  the  boilers  were  about 
12  or  14  feet  from  the  floor,  and  that  in  removing  them  it  was  neces- 
sary for  the  safety  of  the  employe  engaged  in  that  work  to  use  a 
ladder  12  or  14  feet  long.  These  findings  are  corrected,  and  we  now 
find  that  the  manheads  in  the  rear  ends  of  the  boilers  were  about  8  or 
9  feet  from  the  floor,  and  that  to  remove  them  safely  it  required  a  ladder 
about  8  or  9  feet  long.  Our  other  findings  of  fact  are  supported  by  the 
evidence  and  will  not  be  modified  or  changed.  The  motion  for  rehear- 
ing is  overruled. 

Affirmed, 

Writ  of  error  refused. 


J.  0.  Wood  v.  P.  L.  O'Hanlon. 

Decided  May  9,  1908. 

1. — ^Vendor  and  Vendee — ^Execntory  Contract — Snbteqneat  Vendee — ^Reseitiion 

— ^Adjustment  of  Equities. 

Although  the  equities  between  the  subsequent  owners  of  various  parcels  of 
land  sold  by  executory  contract,  can  not  prevent  the  vendor  from  enforcing  his 
lien  against  all  parcels,  yet,  after  the  vendor  has  received  notice  of  the  subse- 
quent conveyances,  the  equities  affect  him  to  such  an  extent  that  he  can  not 
deal  with  the  whole  or  any  part  of  the  premises  or  with  the  owner  of  any  par- 
cel, by  release  or  agreement,  so  as  to  disturb  the  equities  subsisting  between  the 
various  owners,  or  destroy  the  order  of  liability,  or  defeat  their  rights  of  ratable 
contribution,  or  of  complete  or  partial  exoneration. 

2. — Same. 

In  an  action  of  trespass  to  try  title  by  a  vendor  of  several  town  lots  by 
executory  contract  against  one  holding  some  of  said  lots  under  the  original 
vendee,  evidence  considered,  and  held  that  the  vendor  had  so  dealt  with  his 
vendee  and  with  the  property  as  to  preclude  a  recovery. 

Appeal  from  the  District  Court  of  Grayson  County.     Tried  below 
before  Hon.  B.  L.  Jones. 
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No  brief  for  either  party  reached  the  reporter. 

TALBOT,  Associate  Justice. — This  is  an  actioA  of  trespass  to  try 
title,  brought  by  the  appellee  against  the  appellant,  to  recover  lots  Nos. 
2  and  3  in  block  No.  30  of  Elliott's  Addition  to  the  city  of  Sherman. 
The  case  was  tried  by  the  court  without  a  jury  and  from  a  judgment  in 
favor  of  appellee  the  appellant  has  appealed. 

The  material  facts,  which  are  undisputed,  are  as  follows:  The  title 
to  the  land  in  controversy  was  originally  in  P.  L.  O'Hanlon,  the  plaintiff; 
and  on  May  10,  1902,  the  plaintifE,  O'Hanlon,  sold  to  one,  P.  A. 
Jenkins,  the  following  described  property,  to  wit:  Lots  2  and  3,  for 
the  recovery  of  which  this  suit  was  brought,  and  lots  4,  6,  6  and  7,  all 
in  block  30  of  Elliott's  Addition  to  the  city  of  Sherman,  the  considera- 
tion being  a  note  given  by  P.  A.  Jenkins  for  $200  and  the  further  con- 
sideration of  a  transfer  by  Jenkins,  without  recourse,  to  O'Hanlon  of 
five  vendor's  lien  notes  aggregating  $575,  constituting  a  second  lien  on 
lot  11  in  block  6,  of  Binkley's  Addition  to  the  city  of  Sherman,  there 
being  three  other  notes  which  constituted  a  first  lien  on  said  lot  11.  The 
five  second  lien  notes  and  the  three  first  lien  notes  were  executed  by  one 
Voight,  in  consideration  of  the  transfer  by  P.  A.  Jenkins  to  him,  Voight, 
of  said  lot  No.  11  in  block  5.  In  the  deed  from  Jenkins  to  Voight  an 
express  vendor's  lien  was  retained  to  secure  the  payment  of  the  eight 
notes,  which  eight  notes  together  aggregated  in  nominal  value  $975. 
Voight  also  paid  Jenkins  the  sum  of  $25  cash.  The  three  first  vendor's 
lien  notes  executed  by  Voight  were  sold  by  P.  A.  Jenkins  to  S.  E. 
Elliott  prior  to  the  time  when  plaintiff  sold  the  land  in  controversy  to 
Jenkins.  At  the  time  plaintiff  sold  the  land  in  controversy  to  Jenkins 
he  reserved  an  express  vendor's  lien  to  secure  the  payment  of  the  $200 
note  which  he  delivered  to  O'Hanlon,  and  to  secure  the  payment  of  the 
five  second  vendor's  lien  notes  which  Jenkins  transferred  to  him. 

On  the  17th  day  of  June,  1902,  P.  A.  Jenkins  for  a  valuable  cash 
consideration  sold  to  the  defendant,  J.  0.  Wood,  lots  2  and  3  in  block 
30  of  Elliott's  Addition,  which  two  lots  embrace  the  land  in  dispute 
in  this  suit.  The  deed  from  Jenkins  to  Wood  was  a  general  warranty 
deed  absolute  on  its  face.  The  deed  from  O'Hanlon  to  Jenkins  was 
never  placed  of  record  and  the  same  is  now  lost  or  mislaid,  and  after 
diligent  inquiry  could  not  be  found.  The  said  J.  0.  Wood  never  saw 
said  deed  and  has  never  had  possession  of  it,  and  at  the  time  he  made 
the  purchase  of  his  land  he  never  made  any  investigation  of  the  record 
to  ascertain  the  condition  of  the  title.  After  the  first  one  of  the  three 
first  vendor's  lien  notes,  which  were  owned  by  Elliott  and  which  con- 
stituted the  vendor's  lien  on  lot  11  purchased  by  P.  M.  Voight,  became 
due,  the  said  Voight  either  refused  or  neglected  to  pay  the  same  or  any 
part  thereof,  and  all  three  of  said  notes  were  placed  in  the  hands  of  an 
attorney  for  collection.  The  plaintiff,  P.  L.  O'Hanlon,  in  order  to  avoid 
the  expense  and  annoyance  of  a  suit,  and  in  order  to  further  protect 
himself  against  loss  on  the  five  second  vendor's  lien  notes,  and  which 
lien  notes  were  subject  to  the  first  vendor's  lien,  bought  all  three  of 
those  vendor's  lien  notes  from  Elliott,  for  which  he  paid  in  cash  or  its 
equivalent  $462.50.  By  the  purchase  of  the  three  notes  from  Elliott 
O'Hanlon  became  the  owner,  legal  and  equitable,  of  the  eight  notes  which 
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constituted  lieus  on  said  lot  11.  At  the  time  that  O'Hanlon  purchased 
the  notes  from  Elliott,  the  defendant,  Wood,  had  no  notice  that  default 
had  been  made  in  the  payment  of  the  notes  owned  by  Elliott.  Plaintiff 
purchased  the  three  Elliott  notes  on  the  7th  day  of  May,  1903.  Some 
time  in  January,  1903,  Voight  paid  to  plaintiff  the  sum  of  $30,  which 
was  to  be  placed  as  a  credit  on  the  five  second  vendor's  lien  notes  exe- 
cuted by  him  to  Jenkins.  This  was  all  the  money  that  Voight  ever  paid 
O'Hanlon.  He  never  paid  anything  on  the  three  first  vendor's  lien 
notes  so  far  as  the  testimony  discloses.  All  of  the  notes  mentioned,  both 
in  the  deeds  to  Voight  and  in  the  deed  to  Jenkins,  bore  interest  as  speci- 
fied in  said  several  deeds  where  said  notes  are  respectively  described. 
On  August  18,  1903,  the  plaintiff  bought  from  F.  M.  Voight  said  lot 
11  in  block  5  of  Binkley's  Addition,  and  released  the  said  Voight  from 
all  further  responsibility  on  account  of  the  said  several  notes  which  he 
held  against  said  Voight  and  against  said  property,  and  at  the  time 
the  said  transaction  between  Voight  and  O'Hanlon  took  place,  O'Hanlon 
was  aware  that  Jenkins  had  sold  lots  2  and  3  to  the  defendant  Wood. 

On  the  28th  day  of  August,  1903,  O'Hanlon  made  an  agreement  by 
which  Jenkins  reconveyed  all  his  interest  in  lots  2,  3,  5,  6  and  7  to 
F.  L.  O'Hanlon,  and  the  said  Jenkins  was  released  by  O'Hanlon  from 
the  payment  of  anything  on  the  $200  note,  which  the  said  Jenkins 
had  given  as  a  part  of  the  consideration  under  the  original  trade  between 
him  and  O'Hanlon.  Lot  No.  4  was  not  embraced  in  the  above  transfer. 
The  same  had  been  by  Jenkins  conveyed  to  some  one,  and  one  Fielder 
had  erected  a  house  on  said  lot,  and  Fielder  had  bought  the.  interest  of 
O'Hanlon  in  said  lot  from  O'Hanlon  and  paid  him  $150  therefor.  At 
the  time  of  the  transfer  by  Voight  and  Jenkins  to  O'Hanlon,  Wood  was 
not  aware  of  them  and  had  no  actual  notice  of  the  same  for  some  time 
afterwards.  After  O'Hanlon  bought  the  Voight  property,  lot  Xo.  11 
in  block  No.  5,  he  sold  the  same  for  the  consideration  of  a  house  and 
lot  in  Cressen,  Texas,  and  $10  cash,  and  the  further  consideration  of  a 
$500  note,  payable  $10  per  month  until  the  same  is  paid  in  full.  On 
one  occasion  before  Wood  bought  lots  2  and  3,  he  had  a  talk  with 
O'Hanlon,  and  Wood  asked  O'Hanlon  if  the  title  to  said  lots  was  good, 
and  O'Hanlon  told  him  if  he  had  not  thought  so  he  would  not  have  had 
anything  to  do  with  them,  and  that  was  the  substance  of  the  conversation 
on  said  occasion.  It  was  some  time  afterwards  before  Wood  told 
O'Hanlon  that  he  had  purchased  the  lots.  The  six  lots  which  O'Hanlon 
sold  to  Jenkins  were  worth  $75  apiece.  After  plaintiff  had  lots  5,  6 
and  7  reconveyed  to  him,  he  sold  same  to  another  person  for  $250, 
one-half  was  paid  by  painting  plaintiff's  house  and  the  other  half  by 
note  for  $125,  which  plaintiff  sold. 

The  appellant  pleaded,  in  addition  to  the  plea  of  not  guilty,  that  ap- 
pellee had  received  property  and  money  of  value  more  than  sufficient 
to  pay  off  and  discharge  all  of  the  notes  which  he  held  against  the  land 
in  controversy;  but  that  if  he  was  mistaken  in  this,  then  that  appellee 
be  required  to  account  for  all  the  money  received  by  him  as  a  payment 
on  said  notes,  and  for  the  fair  cash  market  value  of  all  property  re- 
ceived by  him  from  the  said  Jenkins  and  Voight,  and  that  he  be  required 
to  credit  the  full  amount  of  said  money  and  the  market  value  of  said 
property  on  said  indebtedness.    That  if^  after  so  applying  said  money 
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and  the  value  of  said  property^  there  remained  due  and  unpaid  any 
amount  for  the  payment  oi  which  appellant's  lots  were  liable,  then  he 
was  ready  and  willing  to  pay  the  same.  Appellant  further  plead,  in 
substance,  that  the  acceptance  by  appellee  of  the  deed  from  F.  M. 
Voight,  conveying  to  him  said  lot  No.  11  in  block  No.  5,  and  the  re- 
lease of  Voight  from  the  payment  of  the  five  vendor's  lien  notes  against 
said  lot  and  which  were  given  by  Jenkins  to  appellee  in  part  payment 
for  said  lots  Nos.  2,  3,  4,  5,  6  and  7  in  block  No.  30,  had  the  effect  of 
cancelling  said  five  notes,  and  that  by  receiving  a  reconveyance  of  lots 
5,  6  and  7  and  selling  said  lot  4,  which  were  of  greater  value  than  the 
amount  due  on  the  purchase  price  of  all  of  said  lots,  appellee  was 
estopped  to  sue  and  recover  lots  2  and  3,  bought  by  appellant  from 
Jenkins. 

All  of  the  assignments  of  error  complain  of  the  trial  court's  con- 
clusions of  law,  and  the  following  only  need  be  stated. 

"First,  the  court  erred  in  his  conclusion  of  law  that  the  appellee, 
O'Hanlon,  is  entitled  to  the  land  in  controversy ;  second,  the  court  erred 
in  his  conclusion  of  law  that  there  were  no  equities  between  the  plaintiff 
and  defendant  to  be  adjusted ;  third,  the  court  erred  in  not  concluding 
as  a  matter  of  law  from  the  facts  found  that  the  vendor's  lien  retained 
against  the  lots  in  controversy  had  been  fully  paid  off,  canceled,  re- 
leased or  discharged/' 

We  are  of  the  opinion  that  under  the  foregoing  pleadings  and  facts 
there  existed  equities  between  the  appellant  and  appellee  to  be  adjusted 
and  that  the  court  erred  in  rendering  judgment  in  favor  of  appellee  for 
the  land.  As  shown  by  the  facts  the  lots  in  controversy  are  two  of  seven 
lots  conveyed  by  appellee,  O'Hanlon,  to  F.  A.  Jenkins  May  10,  1902, 
and  by  Jenkins  to  appellant.  Wood,  for  a  cash  consideration,  June  17, 
1902.  The  consideration  for  the  conveyance  by  O'Hanlon  to  Jenkins 
for  the  entire  seven  lots,  was  Jenkins'  note  for  $200,  payable  one 
year  after  date,  and  five  vendor's  lien  notes  of  $115  each,  aggregating 
$o75,  executed  and  delivered  by  F.  M.  Voight  to  the  said  Jenkins  for  a 
part  of  the  purchase  money  for  lot  No.  11  in  block  No.  5  of  Binkley's 
Addition  to  the  city  of  Sherman,  said  five  notes  having  been  transferred 
by  Jenkins  to  O'Hanlon  without  recourse.  There  were  three  other  notes 
given  by  Voight  to  Jenkins  in  consideration  of  the  conveyance  by  the 
latter  to  the  former  for  said  lot  No.  11,  which  constituted  a  first  lien 
on  said  lot.  When  appellee,  O'Hanlon,  became  the  owner  of  the  five 
vendor's  lien  notes  mentioned  he  then  purchased  the  three  first  lien 
notes,  which  were  past  due,  and  in  consideration  of  a  conveyance  to  him 
by  Voight  of  said  lot  11,  canceled  the  said  first  lien  notes,  and  released 
the  said  Voight  absolutely  from  the  payment  of  the  five  vendor's  lien 
notes.  At  the  time  O'Hanlon  bought  the  three  first  lien  notes  appellant 
(lid  not  know  that  default  had  been  made  in  their  payment,  and  when 
O'Hanlon  bought  lot  No.  11  from  Voight  and  released  him  from  all 
liability  on,  and  payment  of,  the  several  notes  which  he  held  against  the 
said  Voight  and  said  lot  No.  11,  he  knew  that  appellant  had  purchased 
the  lots  sued  for  from  Jenkins.  After  this  O'Hanlon  received  a  con- 
veyance back  from  Jenkins  of  the  seven  lots,  which  included  the  two 
lots  appellant  had  purchased  and  which  are  in  controversy  in  this  suit, 
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and  released  Jenkins  from  the  payment  of  the  $200  note  given  as  a 
part  of  the  consideration  for  the  purchase  of  the  said  lots  by  Jenkins. 

The  acceptance  by  O'Hanlon  of  the  conveyance  from  Voight  of  lot 
No.  11,  in  consideration  of  the  release  of  Voight  from  all  responsibility 
on,  and  payment  of,  the  notes  given  by  him  for  said  lot  in  his  purchase 
of  the  same  from  Jenkins,  which  included  the  said  five  notes  given  by 
Jenkins  to  O'Hanlon  in  the  purchase  of  the  seven  lots,  two  of  which 
are  the  lots  in  controversy,  was  a  rescission  of  the  conveyance  by  Jenkins 
to  Voight  of  lot  No.  11,  and  operated  as  a  payment  and  cancellation  of 
said  notes.  These  notes  having  been  thus  paid  off  and  discharged  appel- 
lee could  not  insist  upon  their  payment  again.  They  ceased  to  con- 
stitute a  lien  upon  the  lots  involved  in  this  suit  and  said  lots  remained 
liable  only  for  the  payment  of  the  $200  note  given  by  Jenkins  to 
O'Hanlon  for  a  part  of  the  purchase  price  of  the  seven  lots.  The  con- 
tract for  the  purchase  of  these  lots  being  executory, — the  superior  title 
thereof  remaining  in  O'Hanlon — it  was  incumbent  upon  appellant  to 
show,  in  order  to  defeat  this  suit,  that  said  $200  note  had  been  paid  in 
whole  or  in  part,  and  if  in  part  only,  then  offer  to  pay  the  amount  re- 
maining unpaid ;  or  that  appellee  had  so  dealt  with  the  lots  upon  which 
his  lien  existed  to  secure  the  payment  of  said  note,  by  making  a  con- 
veyance of  all  or  some  of  them,  with  knowledge  of  appellant's  equitable 
rights,  as  to  preclude  a  recovery  of  the  lots  in  controversy.  Has  appel- 
lant so  shown?    We  think  so. 

It  appears  from  the  evidence,  without  contradiction,  that  on  the  28th 
day  of  August,  1903,  Jenkins  reconveyed  all  of  his  interest  in  said  lots 
Nos.  2,  3,  6,  6  and  7  to  appellee,  O'Hanlon,  in  consideration  of  which 
Jenkins  was  released  by  O'Hanlon  from  the  payment  of  said  note  of 
$200.  Having  transferred  to  O'Hanlon  the  said  five  notes  without  re- 
course he  was  not  personally  responsible  on  them,  and  no  release  from 
the  payment  of  those  notes  was  necessary.  Lot  No.  4  was  not  embraced 
in  this  deed  for  the  reason  that  prior  to  its  execution  Jenkins  and  ap- 
pellee had  conveyed  it  to  other  parties.  For  his  interest  in  said  lot  No. 
4  appellee  received  the  sum  of  $150.  After  Jenkins  reconveyed  lots  2, 
3,  5,  6  and  7  to  appellee  he,  appellee,  sold  and  conveyed  lots  5,  6  and 
7,  for  a  consideration  of  $250  to  a  third  party  whose  name  does  not 
appear.  Before  any  of  these  transactions  occurred  O'Hanlon  had  been 
informed  and  knew  that  appellant  Wood  had  purchased  from  Jenkins 
said  lots  2  and  3,  which  the  said  O'Hanlon  seeks  to  recover  in  this  suit. 
Indeed,  the  record  shows  that  in  reconveying  the  lots  to  appellee  Jenkins 
declined  to  warrant  the  title  to  lots  2  and  3,  which  he  had  previously 
sold  to  appellant,  and  the  warranty  clause  of  the  deed  reads,  that  he 
warrants  the  title  to  lots  reconveyed  only  as  his  interest  may  appear.  So 
that  it  was  shown  that  before  this  suit  was  instituted,  appellee  had  re- 
ceived from  sales  of  lots  4,  5,  6  and  7,  which  were  equally  bound  with 
lots  2  and  3  for  the  payment  of  the  $200  note  in  question,  the  aggre- 
gate sum  of  $4:00,  $150  of  which  was  received  before  the  rescission  of 
his  contract  of  sale  of  said  lots  to  Jenkins,  and  $250  afterwards.  These 
sums,  of  course,  were  suiEcient  to  pay  off  and  discharge  said  $200  note, 
and  if  it  can  be  said  that  appellant  was  not  entitled  to  have  the  amount 
of  $250  received  after  such  rescission  applied  as  a  credit  on  same,  we 
think  his  right  to  have  the  $150  received  before  such  rescission  so  ap- 
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plied,  can  not  be  controverted.  But  we  prefer  to  rest  our  decision  upon 
the  ground  that  appellee's  sale  of  said  lots,  4,  5,  6  and  7 — tlie  value 
thereof  being  more  than  suflBcient  to  pay  the  $200  note— defeats  his 
right  to  recover  lots  2  and  3  bought  by  appellant  from  Jenkins.  The 
law  applicable  to  this  phase  of  the  case  is  announced,  in  Burson  v. 
Blackley,  67  Texas,  5,  in  the  following  language:  "The  right  of  a 
vendor,  who  has  made  an  executory  contract  to  convey  land,  to  rescind 
it  on  failure  of  the  vendee  to  pay  the  purchase  money,  has  been  recognized 
in  this  State  in  many  cases.  Eescission  is  one  of  the  remedies  such  a 
vendor  may  have  to  relieve  him  from  further  obligation  under  the  execu- 
tory contract.  He  may,  however,  waive  such  right,  and  have  the  land 
subjected  to  sale  for  the  payment  of  the  purchase  money.  On  rescission 
of  the  contract  to  sell,  the  vendor  acquires  no  higher  degree  of  title  than 
he  had  before,  but  is  simply  relieved  from  the  obligation  of  the  execu- 
tory contract.  .  .  .  There  must  be  a  total  rescission,  or  nouQ  at 
all.  If  the  vendor  in  an  executory  contract  to  sell  land  elects  not  to 
rescind  the  contract,  but  to  enforce  it,  he  is  to  be  deemed  a  creditor 
holding  the  superior  lien  on  the  thing  which  is  the  subject-matter  of  the 
executory  contract.  In  effect,  he  stands  as  a  mortgagee  is  held  to  stand 
in  those  States  in  which  it  is  held  that  the  legal  title  passes  by  a  mort- 
gage. This  being  true,  his  rights  and  duties  as  to  persons  who,  through 
the-  vendee,  have  acquired  equitable  rights,  must  be  determined  by  the 
same  rules  as  would  determine  the  rights  and  duties  of  such  a  mort- 
gagee towards  a  vendee  or  other  person  acquiring  equities  from  or 
through  a  mortgagor. 

"Although  the  equities  between  the  subsequent  owners  of  various  par- 
cels of  mortgaged  premises,  whether  equal  or  unequal,  do  not  prevent 
the  mortgagee  from  enforcing  the  mortgage,  if  necessary,  against  all 
those  parcels,  yet,  after  the  mortgagee  has  received  notice  of  the  sub- 
sequent conveyances,  the  equities  affect  him  to  such  extent  that  he  can 
not  deal  with  the  whole  premises,  or  with  any  parcel  thereof,  or  with 
the  owner  of  any  parcel,  by  release  or  agreement,  so  as  to  disturb  the 
equities  subsisting  among  the  various  owners,  or  to  destroy  their  rights 
of  precedence  in  the  order  of  liability,  or  to  defeat  their  rights  of  ratable 
contribution,  or  of  complete  or  partial  exoneration.  The  release  of  one 
parcel  or  share  would  release  all  the  other  parcels  from  the  same  pro- 
portionate amount  of  their  respective  original  liabilities,  which  the 
value  of  the  part  released  bears  to  the  value  of  the  mortgaged  premises. 
One  owner  being  released,  all  the  others  are  entitled  to  a  pro  rata 
abatement.  When  the  equities  of  the  various  owners  are  unequal,  so  that 
their  respective  parcels  are  liable  in  the  inverse  order  of  alienation,  if 
the  mortgagee,  having  notice  of  this  situation,  releases  a  parcel  which  is 
primarily  liable,  he  thereby  discharges  or  releases  all  those  parcels  which 
are  subsequently  liable,  in  the  order  of  their  several  liabilities,  from  an 
amount  of  the  mortgage  debt  equal  to  the  value  of  the  parcel  released. 
If  the  value  of  the  parcel  released  equals  the  mortgage  debt,  then  all 
the  subsequent  parcels  are  wholly  relieved  from  liability;  if  the  value  is 
less  than  the  mortgage  debt,  the  subsequent  parcels  can  at  most  be 
liable,  in  their  order,  only  for  the  excess  of  the  debt  over  such  value. 
Pom.  Eq.,  1226 ;  Jones  Mort.,  p.  722.'* 

So  that,  as  similarly  said  in  the  case  cited,  by  conveying  lot  No.  4 
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and  accepting  a  reconveyance  to  himself  of  lots  Nos.  5^  6  and  7,  and 
subsequently  selling  them  to  another  person^  appellee  has  deprived  ap- 
pellanty  the  vendee  of  Jenkins,  of  the  power  to  have  said  lots,  which,  as 
between  him  and  Jenkins  were  primarily  liable  for  all  the  purchase 
money  agreed  by  Jenkins  to  be  paid  O'Hanlon,  sold,  and  the  proceeds 
thereof  applied  as  the  equities  subsisting  between  Jenkins  and  appellant 
required;  and  so,  by  reason  of  his  own  act,  O'Hanlon  must  be  held  to 
account  for  the  value  of  said  lots  4,  5,  6  and  7  in  liquidation  of  said 
$200  note.  And  the  undisputed  evidence  showing  that  the  value  of  said 
lots  exceeds  the  amount  of  said  note,  lots  2  and  3  in  controversy  in  this 
suit  have  been  discharged  from  liability  on  the  lien,  and  appellee  has 
no  riglit  of  action  for  the  recovery  of  said  lots. 

The  judgment  of  the  court  below  is  reversed  and  judgment  is  here 
rendered  for  appellant. 

Reversed  and  rendered, 

Bookhout,  Associate  Justice,  dissents. 


Southwestern  Telegraph  &  Telephone  Company  bt  al.  v. 

Keys  &  Casey. 

Decided  May  13,  1908. 

1. — ^Electric  Wires— Negligence — ^Act  of  Ood — ^Lightning. 

Evidence  considered  in  case  of  animals  killed  by  contact  with  a  telephone 
wire  burned  and  broken  by  a  stroke  of  lightning  and  dangerously  charged  by 
falling  across  a  trolley  wire,  and  held  to  show  a  case  of  injury  by  act  of  God, 
unaccompanied  by  negligence,  and  in  which  a  peremptory  instruction  in  defend- 
ant's favor  should  have  been  given. 

2. — Same — ^Insulation — ^Proximate  Cause. 

No  negligence  appeared  from  the  failure  of  an  electric  car  line  to  have  its 
trolley  wires  protected  by  insulating  covering,  the  necessary  conditions  of  their 
use  making  this  impossible;  nor  from  a  like  failure  by  the  telephone  company, 
where  such  insulation,  being  ineffective  when  wet,  would  not  have  prevented 
the  happening  of  the  accident  in  the  storm. 

Appeal  from  the  County  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  R.  Butler. 

McLaurin  &  Wozencraft,  D.  A.  Frank  and  W,  H.  Reid,  Jr.,  for  S.  W. 
Tel.  &  Telephone  Co. 

G.  M.  Felts  and  Jas,  P.  Kinnard,  for  Belton  &  Temple  Trac.  Co. — 
The  court  should  have  charged  tlie  jury  peremptorily  in  favor  of  the 
defendants,  failing  in  which  it  should  have  set  aside  the  verdict  of  the 
jury  and  given  the  defendants  a  new  trial,  (a)  Evidence  not  sufficient: 
Missouri  Pac.  Ry.  v.  Somers,  78  Texas,  439;  Easton  v.  Dudley,  78 
Texas,  239;  Chandler  v.  Heckling,  22  Texas,  37;  Gulf,  W.  T.  &  Pac. 
Ry.  V.  Abhott,  24  S.  W.,  299;  Cherry  v.  Butler,  17  S.  W.,  1090;  Wipff 
V.  Heder,  41  S.  W.,  166;  Short  v.  Kelley,  62  S.  W.,  944;  International 
&  G.  N".  Ry.  V.  Halloren,  53  Texas,  55.  (b)  Surmise  of  negligence  will 
not  support  verdict:    Joske  v.  Irvine,  91  Texas,  582;  Western  U.  Tel. 
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Co.  v.  Kendzora,  77  Texas,  257;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Paber,  77  Texas,  163;  Texas  &  Pac.  By.  Co.  v.  Shoemaker,  98  Texas, 
451 ;  Missouri  Pac.  By.  Co.  v.  Porter,  73  Texas,  304.  (e)  On  inevitable 
accident :  Gulf,  C.  &  S.  P.  By.  Co.  v.  Compton,  38  S.  W.,  220 ;  South- 
western Tel  &  T.  Co.  V.  Ingrando,  27  Texas  Civ.  App.,  400 ;  1  Thomp- 
son on  Negligence,  sec.  14,  and  note  44;  1  Thompson  on  Negligence, 
sees.  73,  74,  75,  738 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Crier,  100  S.  W., 
1177;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Darby,  29  Texas  Civ.  App.,  229; 
International  &  G.  N.  By.  Co.  v.  Bergman,  64  S.  W.,  999 ;  Pentiman  v. 
Atchison,  T.  &  S.  P.  By.  Co.,  44  Texas  Civ.  App.,  455. 

A.  L.  Curtis  and  Winboum  Pearce,  for  appellees. — The  evidence  in- 
troduced upon  the  trial  of  this  cause  was  fmly  sufficient  to  sustain  the 
verdict  of  the  jury,  and  the  judgment  of  the  court.  10  Cyc,  889,  890 ; 
16  Cyc,  471,  474 ;  14  S.  W.,  863 ;  76  S.  W.,  935 ;  56  S.  W.,  202 ;  66 
S.  W.,  153;  65  S.  W.,  78;  73  S.  W.,  654;  71  S.  W.,  628;  37  S.  W.,  851 ; 
74  S.  W.,  289 ;  56  S.  W.,  396 ;  33  L.  B.  A.,  798 ;  64  L.  B.  A.,  101 ;  26 
L.  B.  A.,  810 ;  22  L.  B.  A.,  636. 

BICE,  Associate  Justice. — This  was  a  suit  brought  by  Keys  & 
Casey,  partners,  against  the  Southwestern  Telegraph  Sc  Telephone  Com- 
pany and  the  Belton  &  Temple  Traction  Company,  defendants  below,  in 
the  county  court  of  Bell  County  on  the  21st  of  March,  1907,  for  the 
recovery  of  damages  in  the  sum  of  $400  for  the  loss  of  two  horses,  which 
they  alleged  were  killed  on  the  16th  of  March,  1906,  while  being  driven 
on  Pearl  Street  in  the  city  of  Belton,  by  coming  in  contact  with  a  wire 
of  said  Telephone  Company  which  had  fallen  across  the  trolley  wire  of 
the  defendant  Belton  &  Temple  Traction  Company  into  said  street. 

A  jury  trial  resulted  in  a  verdict  and  judgment  for  plaintiffs  against 
both  defendants  in  the  sum  of  $200,  from  which  judgment  both  of  said 
defendants  have  prosecuted  this  appeal. 

Plaintiffs  alleged  that  the  Southwestern  Telegraph  &  Telephone  Com- 
pany, one  of  the  appellants,  was  engaged  in  the  business  of  operating  a 
local  and  long  distance  telephone  system  into  and  through  the  city  of 
Belton,  and  for  such  purposes  maintained  posts  and  wires  upon  and 
across  the  public  streets  of  said  city;  that  the  defendant,  the  Belton  & 
Temple  Traction  Company,  was  engaged  in  the  business  of  operating 
a  trolley  car  system  in  the  city  of  Belton  and  througli  the  streets  there- 
of, and  for  such  purpose  it  likewise  maintained  its  posts  and  wires  upon 
and  across  the  public  streets  of  said  city,  and  that  the  wires  of  both  de- 
fendants extended  along  and  across  Pearl  Street;  it  was  alleged  that  it 
was  the  duty  of  both  defendants  to  so  insulate  and  maintain  guard 
wires  and  rails,  and  otherwise  guard  all  points  where  said  wires  extend 
near  to  and  across  one  another,  so  that  such  other  wires  than  the  trolley 
wires  could  not  become  charged  with  electricity.  Plaintiff  further  al- 
leged that  the  defendants  negligently  failed  to  do  so;  that  the  Telephone 
Company  negligently  permitted  its  wires  to  become  loose  and  insecurely 
fastened  and  detached  from  its  poles,  so  that  tlie  same  were  permitted 
to  and  did  fall  down  and  upon  a  live  wire  of  the  Traction  Company, 
and  thence  into  and  upon  Pearl  Street,  and  that  it  negligently  main- 
tained at  said  point  weak,  dangerous  and  rusted  wires,  by  reason  of 
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which  the  same  broke  and  fell  across  said  live  wire  and  into  the 
street;  that  on  account  of  said  negligence  on  the  part  of  defendants,  two 
of  piaintiflfs'  horses,  while  being  driven  along  Pearl  Street  on  the  night 
of  March  16,  1906,  came  in  contact  with  the  telephone  wire  which  had 
fallen  across  said  street,  and  were  immediately  killed  by  reason  thereof. 

The  Telephone  Company  answered  by  general  denial  and  special 
exceptions,  and  also  a  special  answer,  alleging,  among  other  things,  that 
upon  the  dates  mentioned  in  plaintiffs'  petition  all  of  its  wires  and 
poles  upon  the  streets  and  alleys  of  the  city  of  Belton  were  put  up  and 
maintained  in  a  skillful  and  workmanlike  manner ;  that  said  wires  were 
of  standard  size  and  weight  and  of  the  best  grade  of  galvanized  iron 
wire,  such  as  was  in  use  by  all  well  regulated  telephone  companies  for 
the  same  or  similar  purposes ;  and  that  every  precaution  was  used  by  it 
for  the  safety  both  of  its  own  employes  and  patrons  and  of  the  gen- 
eral public;  and  specially  denied  that  it  negligently  and  carelessly  per- 
mitted its  wires  to  become  rusted  or  loose  and  insecurely  fastened  and 
detached  from  its  poles  upon  Pearl  Street  or  any  part  thereof,  and 
specially  denied  that  any  of  its  wires  were  permitted  to  fall  down  upon 
and  across  any  live  wire  of  the  Belton  &  Temple  Traction  Company,  and 
thence  into  and  upon  any  portion  of  Pearl  Street  and  on  the  ground 
thereof,  and  it  further  specially  denied  that  it  maintained  at  any  point 
on  said  street  in  said  city  any  wires  wliich  were  weak,  dangerous  or  rusty, 
but  on  the  contrary  alleged  that  all  of  its  wires  along  and  over  said 
Pearl  Street,  and  especially  at  the  point  alleged  by  the  plaintiffs  as  the 
place  of  the  accident  to  their  team  was  the  best  quality  of  galvanized 
wire,  strung  at  a  safe  distance  above  said  trolley  wire,  and  that  it  prop- 
erly maintained  and  inspected  the  said  wires,  and  if  plaintiffs'  horsea 
were  damaged,  as  alleged,  then  it  charges  that  said  damages,  if  any,  were 
due  to  an  inevitable  accident  or  the  act  of  God,  over  which  it  had  no 
control  and  for  which  it  was  in  no  wise  responsible.  Defendant  shows 
that  said  act  of  God  consisted  in  this,  that  on  the  night  of  the  alleged 
accident,  a  heavy  rainstorm  began  to  fall  in  the  city  of  Belton  just 
before  dark,  and  continued  with  great  fury  until  9  o'clock  p.  m.;  that 
during  said  storm  a  fierce  gale  was  blowing  and  severe  and  constant 
lightning  was  prevailing  for  the  full  period  of  the  rain,  and  that  one 
of  the  heaviest  hailstorms  ever  experienced  in  Bell  County  commenced 
and  continued  for  the  space  of  thirty  minutes  without  interruption,  de- 
stroying fruit,  breaking  window  lights  and  doing  other  damage  in  said 
city ;  that  during  said  rain  and  thunderstorm,  one  of  its  wires,  properly 
stretched  across  Pearl  Street  in  said  city  of  Belton  and  carefully  main- 
tained by  it,  was  broken  in  two  by  the  force  of  said  storm,  the  wind,  hail 
and  lightning  thereof,  and  was  thereby  caused  to  fall  into  the  street, 
notwithstanding  the  same  was  properly  strung  across  said  street  at  a 
safe  distance  above  said  trolley  wire,  and  was  in  good  working  order  at 
all  times  during  the  day  of  the  alleged  accident,  and  up  to  within  a 
short  time  before  said  accident;  that  during  said  storm  its  said  wire 
across  said  street  was  struck  by  lightning  and  burned  and  broken  in 
two  at  a  distance  of  several  feet  from  defendant's  poles  on  the  east  side 
of  said  street  at  a  point  where  there  was  no  contact  of  wires  and  in  the 
open  air,  approximately  25  feet  above  the  level  of  said  street,  thereby 
causing  the  end  of  said  wire  extending  in  a  northwesterly  direction  to 
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fall  down  and  upon  and  across  the  trolley  wire  and  into  said  street, 
that  the  breaking  thereof  occurred,  either  simultaneously  or  immediately 
preceding  the  accident  to  plaintiffs'  team,  if  any,  and  this  defendant 
did  not  know  of  said  breaking  thereof  at  the  time  of  said  accident,  if 
any,  nor  had  said  wire  been  down  a  sufficient  length  of  time  to  put  it 
upon  notice  of  the  condition  thereof.  It  further  alleged  that  it  had  in 
its  employ  a  skillful  and  competent  inspector,  who  in  a  few  minutes  after 
said  accident  occurred  was  upon  the  scene  and  immediately  cleared  the 
street  of  all  dangerous  obstructions;  that  it  was  in  every  way  cautious 
and  prudent  and  in  no  way  negligent,  nor  was  it  liable  for  the  accident 
to  plaintiff^s  team,  if  any,  but  that  the  same  happened,  as  above  stated, 
because  of  an  act  of  God,  etc. 

The  other  appellant,  the  Belton  &  Temple  Traction  Company,  after 
general  demurrer,  special  exceptions  and  general  denial,  plead  specially 
that  it  was  an  interurban  traction  company,  maintaining  and  operating 
a  railway  between  the  cities  of  Belton  and  Temple  for  the  purpose  of 
carrying  passengers  between  said  towns,  securing  its  power  therefor 
through  electricity  produced  in  its  power  house  at  Midway,  said  elec- 
tricity being  conducted  through  an  overhead  trolley  wire,  extending 
along  and  over  its  track  at  a  distance  of  about  15  or  18  feet  above  the 
same,  and  the  electricity  for  propelling  said  cars  was  obtained  therefrom ; 
that  in  order  to  propel  its  cars  along  said  line  it  was  necessary  for  its 
trolley  poles  and  connections  to  come  in  direct  contact  with  said  over- 
head trolley  wire  at  all  points,  making  it  impossible  for  said  trolley 
wire  to  be  insulated ;  it  further  alleged  that  its  line  on  and  along  Pearl 
Street  in  the  city  of  Belton  at  the  point  where  it  is  alleged  the  accident 
occurred,  was  maintained  and  operated  in  a  careful  and  skillful  manner. 
Further  specially  answering,  it  alleged  that  the  accident  was  inevitable 
and  unavoidable  and  the  act  of  God,  in  that  on  the  night  of  the  alleged 
injury  there  raged  a  very  severe  hail,  electrical  and  thunder  storm  in 
the  city  of  Belton,  and  that  in  some  manner  unknown  to  it,  lightning 
struck  the  telephone  wire,  burning  the  same  in  two,  causing  the  same  to 
fall  down  and  across  its  trolley  wire,  and  causing  a  connection  therewith, 
or  that  the  accident  occurred  in  some  other  manner  to  it  unknown,  and 
that  the  injury  was  without  negligence  or  fault  upon  its  part. 

Appellants  insist  that  the  court  erred  in  refusing  to  give  a  peremptory 
instruction  requested  by  them  to  the  effect  that  the  injury  was  caused 
by  an  inevitable  accident  or  act  of  God,  and  therefore  to  find  for  defend- 
ants. They  likewise  insist  that  the  court  erred  in  overruling  their 
motion  for  new  trial,  because  the  evidence  showed  that  the  horses  were 
killed  on  account  of  an  inevitable  accident  or  act  of  God. 

Briefly  stated,  the  evidence  shows  that  at  the  time  of  the  injury  the 
appellants  were  maintaining  and  operating  along  and  over  Pearl  Street 
in  the  city  of  Belton,  the  one  an  interurban  railway  company,  and  the 
other  a  telephone  system;  that  the  telephone  wires  were  stretched  diag- 
onally across  Pearl  Street,  where  the  accident  occurred,  some  four  or 
five  feet  above  the  trolley  wire  of  the  Traction  Company,  which  last 
extended  along  said  street;  that  the  wires,  poles  and  all  the  appliances 
for  the  successful  maintenance  and  operation  of  the  business  of  said 
respective  companies  were  constructed  of  good  substantial  material,  were 
In  fine  condition  and  such  as  were  in  general  use  for  said  purposes;  that 
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the  wires  of  neither  company  at  said  point  along  Pearl  Street  were  in- 
sulated. It  was  shown  that  there  were  no  guard  wires  above  the  Trac- 
tion Company^s  wires,  but  the  evidence  shows  that  it  was  more  dangerous 
to  use  what  are  termed  guard-wires  than  not  to  do  bo,  and  that  the  system 
of  gu^rd  wires  for  protection  had  been  abandoned  in  several  of  the  larger 
cities.  It  was  shown  that  the  trolley  wire  of  the  Traction  Company  could 
not  be  operated  if  it  were  insulated,  for  the  reason  that  the  poles  have 
to  come  in  direct  connection  with  said  trolley  wire  to  obtain  the  requisite 
amount  of  electricity  to  propel  the  cars;  and  that  the  wires  in  use  by 
the  Telephone  Company,  while  not  insulated,  were  of  the  best  galvan- 
ized wire,  and  such  as  are  in  common  use,  and  that  insulated  wires,  when 
the  insulation  is  wet,  in  the  event  of  coming  in  contacf  with  another  live 
wire,  would  afford  very  little,  if  any,  protection,  because  in  such  con- 
dition the  insulation  is  a  good  conductor  of  electricity.  That  on  the 
night  in  question,  while  plaintiffs'  team  of  horses  were  being  driven  to 
a  hack  along  Pearl  Street,  a  furious  rain,  wind  and  electrical  storm  was 
prevailing,  which  began  a  little  before  dark  on  said  evening,  and  con- 
tinued for  several  hours  into  the  night ;  that  at  the  time  of  the  accident 
the  lightning  was  vivid,  incessant  and  severe,  and  the  storm  of  unusual 
character,  and  that  the  horses  were  suddenly  killed  by  coming  in  contact 
with  the  wire  of  the  Telephone  Company,  which  had  fallen  across  the 
Traction  Company's  wire  and  into  the  street ;  that  about  the  time  of  the 
accident  one  Wilmer,  inspector  of  said  Telephone  Company,  as  was  his 
custom  during  an  electrical  storm,  called  its  central  office  to  ascertain 
if  there  was  any  trouble  anywhere  on  the  line,  and  failed  to  obtain  any 
response  therefrom.  At  this  juncture,  Mr.  Mosher,  at  whose  house  he 
was  boarding,  and  who  was  standing  near  the  front  door,  told  him  that 
a  wire  was  down  right  there  in  the  street  across  the  trolley  wire,  and 
said  inspector  directed  Mosher  to  go  into  the  street  and  keep  anybody 
from  passing  that  way,  while  he  immediately  got  his  tools,  and  within 
fifteen  minutes  after  the  discovery  of  this  condition  had  fixed  the  same 
so  that  there  was  no  further  danger.  The  horses  were  then  down  in  the 
street.  It  was  shown  that  the  wires  of  said  defendant  companies  were  in 
good  condition  on  the  evening  of  the  day  of  the  accident,  and  that  the 
telephone  wire,  at  a  point  immediately  above  the  Traction  Company's 
wire,  was  burned  in  two.  It  was  in  evidence  that  the  striking  of  a  tele- 
phone wire  by  lightning  would  burn  the  wire  in  two  at  the  point  of  con- 
tact, and  that  an  inspection  of  the  poles  and  wires  and  other  appliances 
of  the  Telephone  Company  at  said  point  on  the  next  morning  after  the 
accident  showed  that  they  were  all  intact  and  in  good  shape,  except  where 
it  had  burned  in  two  immediately  above  the  Traction  Company's  wire, 
as  above  stated.  It  appeared  that  the  storm  was  a  very  severe  one,  the 
hardest  experienced  in  that  section  of  the  country  for  many  years,  and 
was  accompanied  by  a  heavy  downpour  of  rain,  a  severe  hailstorm,  strong 
wind  and  incessant  lightning.  It  is  true  that  it  is  shown  that  it  is 
usually  safer  to  insulate  telephone  wires,  but  it  was  also  shown  that  even 
if  these  wires  had  been  insulated  on  the  occasion  in  question,  that  it 
would  not  have  prevented  the  injury  complained  of. 

We  believe  from  the  evidence  that  the  killing  of  the  horses  was  due 
to  the  striking  of  the  wire  by  lightning,  and  that  the  same  was  the  proxi- 
mate cause  of  their  death,  and  that  the  negligence,  if  any,  of  the  defend- 
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anifl  as  alleged,  to  wit :  a  failure  on  the  part  of  the  Telephone  Company 
to  insulate  its  wires^  and  a  failure  on  the  part  of  the  Traction  Company 
to  maintain  guard  wires,  did  not  constitute  concurrent  negligence  on 
its  part,  and  that  there  was  no  causal  connection  between  the  two.  This 
brings  the  case  within  the  well  settled  rule  of  law  announced  in  the 
cases  of  International  &  G.  N.  Ry.  Co.  v.  Bergman,  64  S.  W.,  999 ;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Darby,  28  Texas  Civ.  App.,  229 ;  Hunt  Bros.  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  74  S.  W.,  69 ;  Fentiman  v.  Atchison, 
Topeka  &  Santa  Fe  Railway  Co.,  44  Texas  Civ.  App.,  455 ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Compton,  38  S.  W.,  220 ;  Southwestern  T.  &  Telephone 
Co.  V-  Ingrando,  27  Texas  Civ.  App.,  400;  1  Thompson  Neg.,  sec.  14, 
note  44,  and  also  sees.  73,  74,  75  and  738. 

Believing  that  the  accident  in  question  was  due  to  an  inevitable  acci- 
dent and  the  act  of  God,  which  could  not  have  been  prevented,  and  that 
there  was  no  concurring  negligence  on  the  part  of  appellants  shown  from 
the  evidence,  we  are  inclined  to  the  opinion  that  the  peremptory  in- 
struction requested  by  appellants  should  have  been  given  in  charge  by 
the  court  to  the  jury. 

Entertaining  this  view,  it  is  not  necessary  for  us  to  discuss  any  of 
the  other  numerous  assignments  of  error  presented  by  briefs  of  appellant, 
but  for  the  error  indicated,  as  well  as  the  refusal  of  the  court  to  grant 
a  new  trial  on  account  of  the  insufficiency  qj!  the  evidence  to  sustain 
the  verdict,  the  judgment  of  the  court  below  is  now  reversed  and  here 
rendered  in  behalf  of  appellants. 

Reversed  and  rendered. 
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Abandonment. 

Building  house  for  rent.    See  Homeatead,  3, 

Abftract  of  Tltte. 

Defense  of  estoppel.     See  Trespass  to  Try  Title,  8. 

Aet  of  Ood. 

Injury  by.     See  Negligence,  21. 

Actions. 

By  heirs  for  community  property.     See  Administration,  1, 
Amendment  setting  up  new  cause.     See  Amendment,  i. 
Promise  to  support  during  life.     See  Cancellation,  1. 
On  claims  against  county.    See  Counties,  1,  2. 
For  loss  of  future  employment.     See  Damages,  1. 
For  injuries  to  wife.     See  Pleading,  7. 
Trial  of  right  of  property.     See  Practice  in  Trial  Court,  7. 
For  recovery  of  land.    See  Trespass  to  Try  Title,  1-8 

Administration. 

1.  A  pending  administration  upon  the  estate  of  the  father  of  plaintiffs  does 

not  deprive  them  of  the  right  to  sue  in  the  District  Court  for  land 
claimed  by  them  as  heirs  of  their  deceased  mother's  half  of  the  com- 
munity property.     Clements,  Elxecutor,  v,  Maury,  158. 

2.  The  appearance  of  the  heirs  of  the  mother  to  contest  the  probate  of  the 

father's  will  did  not  make  them  bound  by  a  subsequent  order  setting 
aside  a  homestead  to  the  second  wife  and  a  minor  grandchild.  The 
order  affected  only  such  title  as  the  decedent  owned  in  the  property  so 
set  aside,  and  not  the  interest  owned  by  them  as  heirs  of  their  de- 
ceased mother.     Id. 

3.  The  fact  that  there  may  be  conflicting  claims  to  land  at  the  time  of  its 

sale  by  an  administrator  would  not  affect  the  right  of  the  adminis- 
trator to  sell.     Evans  v.  Ashe,  66. 

Adyancements. 

Gifts  presumed  to  be.    See  Heirship,  1. 

Out  oi  community  property.     See  Partition,  2» 

Adverse  Possession. 

Where  title  is  in  State.     See  Limitation,  4i  S. 
By  tenant  in  common.    See  Limitation,  6. 
Title  acquired  by.     See  Limitation,  8. 
Under  void  deed.     See  Limitation,  1$, 
Not  limited  to  enclosure.     See  Limitation,  H, 
By  tenant.    See  Limitation,  15, 

Adyioe  of  Counsel. 

As  showing  probable  cause.     See  Malioious  Prosecution,  1-6^ 

AllldaTit. 

Can  not  take  the  place  of  exception.     See  Bills  of  Eaoeptian,  3. 
Not  admissible  in  evidence.     See  Evidence,  3, 
That  owners  are  unknown.     See  Tcur  Sale,  7. 
Of  publisher  of  citation.     See  Tax  Sale,  9, 
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Agency. 

Broker's  right  to  commission.     See  Contract,  15, 
Declarations  of  agent.    See  Evidence,  16. 
Knowledge  imputed  to  principal.    See  Insurance,  Fire,  1,  2. 
Dispatcher  writing  message.    See  Telegraph,  S, 

1.  A  cotton  compress  company,  in  receiving  a  shipper's  cotton  from  a  rail- 

road company  for  compression,  would  be  the  asent  of  the  shipper  so 
far  as  the  bailment  was  concerned,  and  actual  knowledge  on  the  part 
of  the  compress  company  of  the  terms  of  a  contract  of  indemnity  be- 
tween it  and  a  railroad  company  would  be  imputed  to  the  shipper; 
but  such  would  not  be  the  case  where  the  notice  to  the  compress  com- 
pany was  not  actual,  but  only  implied  or  constructive.  Morgan  d 
Bros,  V,  Missouri,  K,  d  T,  Ry.  Co.  of  Texas,  420. 

2.  The  execution  of  a  contract  is  not  complete  until  it  is  delivered  by  the 

maker  or  one  having  authority  to  do  so.  Where  it  appeared  from  the 
undisputed  evidence,  in  a  suit  to  enforce  specific  performance  of  a 
contract  to  sell  land  or  for  liquidated  damages,  that  the  contract  in 
writing  for  the  sale  of  the  land  in  controversy  was  not  delivered  by 
the  broker  or  agent  until  after  the  authority  of  the  agent  to  sell  on 
the  terms  stated  in  the  contract  had  been  revoked  by  the  principal,  a 
peremptory  instruction  to  find  for  the  defendant  was  proper.  Hagler 
V.  Ferguson,  191. 

3.  Authority  granted  an  agent  to  sell  a  certain  tract  of  land  at  a  certain  price 

per  acre  and  on  certain  terms  of  payment  would  not  authorize  the 
agent  to  make  a  contract  of  sale  whereby  the  owner  was  bound  to 
pay  a  certain  amount  per  day  as  liquidated  damages  in  case  of  breach 
of  the  contract  by  him,  and  to  secure  said  damages  by  a  lien  on  the 
land.    Id. 

4.  A  broker  or  land  agent  is  not  entitled  to  commissions  on  a  contract  of 

sale  made  by  him  unless  the  contract  is  in  accordance  with  the  price 
and  terms  specified  by  the  owner  of  the  land.  Where  a  land  agent 
undertook,  without  authority,  to  bind  his  principal  to  pay  liquidated 
damages  in  case  of  breach  of  the  contract  by  the  principal  and  to  make 
such  damages  a  lien  on  the  land,  the  agent  was  not  entitled  to  com- 
missions upon  refusal  of  the  principal  to  consummate  the  sale,  although 
the  prospective  purchaser  was  ready,  able  and  willing  to  do  so.  Evanis 
V.  Fuqua,  201. 
6.  Defendant  authorized  plaintiff  to  sell  a  tract  of  land  at  $20  per  acre, 
agreeing  to  pay  five  percent  commission,  and  also  agreed  to  protect 
him  in  such  commission  in  case  the  land  was  sold  through  any  other 
agent  to  B.,  with  whom  plaintiff  was  negotiating.  Afterwards  defend- 
ant sold  the  land  to  B.  for  less.  Held,  that  it  was  not  necessary  for 
plaintifiT,  suing  for  his  commission,  to  allege  or  prove  that  defendant 
made  the  sale  with  intent  to  defraud  plaintiff  out  of  his  commission, 
nor  that  he  had  procured  B.  as  a  purchaser  ready  and  willing  to  take 
and  pay  for  the  land  at  $20.  It  was  sufficient  that  plaintiff  was  the 
agent  procuring  the  sale  to  be  made,  and  at  a  price  satisfactory  to 
defendant.     Pierce  v,  Nichols,  443. 

Amendment. 

Of  bond.     See  Appeal  Bond,  1,  2. 
1.  Upon  an  amendment  setting  up  a  new  cause  of  action  judgment  by  de- 
fault can  not  be  taken  without  service  of  citation  upon  defendant  to 
answer  the  new  cause  of  action.    Palmer  v.  Spandenberg,  566. 

Animals. 

Transportation  by  rail.     See  Carriers  of  Freight,  2,  S. 
Killed  by  railway.     See  Railroads,  5-8. 

Appeal. 

From  interlocutory  order.    See  Injunction,  2. 
1.  After  an  appeal  has  been  perfected,  a  party  to  the  cause  can  not  file  a 
pleading  or  introduce  evidence  thereunder.    Cofield  v,  Britton,  208, 
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Appeal  Bond. 

1.  A  bond  given  on  appeal  from  Justice  Court  which  does  not  specify  any 

sum  in  which  the  appellants  are  bound  for  the  performance  of  ite  con- 
ditions is  fatally  defective,  and  the  defect  is  not  waived  by  the  failure 
of  plaintiff,  the  appellee,  to  raise  the  question  at  the  first  term,  where 
it  was  continued  by  the  defendant.    Lewellyn  v,  ElliSy  453. 

2.  An  amended   appeal   bond   given   by   two   defendants   is   not   insufficient 

though  a  third  defendant,  not  interested  adversely  to  them,  but  who 
had  signed  the  defective  bond,  did  not  join  in  and  was  not  made  a 
party  to  the  amended  one.    Id, 

Application  of  Payment. 

As  affecting  limitation.    See  Payment,  2, 

Apportionment. 

Of  excess  in  survey.'    See  Boundaries,  S. 

Of  land  lost  by  limitation.     See  Cotenants,  1, 

Of  recovery  for  death.     See  Damages,  15. 

Argument  of  Counsel. 

1.  Improper  argument  is  not  ordinarily  cause  for  reversal  when  the  court 

instructs  the  jury  to  disregard  it.  Chicago,  R.  J,  d  P,  Ry.  Co,  v, 
Trippett,  279. 

2.  Where  improper   language  of  counsel    in   argument  was   promptly  with- 

drawn on  objection,  the  jury  instructed  to  disregard  it,  and  the*  verdict 
apparently  not  excessive,  no  cause .  for  reversal  therefor  is  shown. 
Southwestern  T.  d  T.  Co.  v.  Tucker,  447. 

3.  When,  in  a  suit  for  damages  for  personal  injuries,  neither  the  liability 

of  the  defendant  is  disputed  nor  the  amount  of  the  verdict  complained 
of,  reprehensible  conduct  and  remarks  of  counsel  for  plaintiff  are  not 
cause  for  reversal  of  the  judgment.  Chicago,  R.  I.  d  G.  Ry.  Co.  t?. 
Barnes,  46. 

4.  In  a   suit   by   an   irrigation   corporation   for   water   rents,    argument   of 

counsel  for  defendant  considered,  and  held  calculated  to  inflame  the 
minds  of  the  jury  and  prejudice  them  against  the  plaintiff,  and  hence 
cause  for  reversal  of  the  judgment.  Colorado  Canal  Co.  v.  McFarland 
d  Bouthtcell,  94. 

Assignment. 

Of  note  belonging  to  wife.     See  Husband  and  Wife,  1. 

1.  In  an  action  to  subject  property  of  defendant  to  a  judgment  recovered 

against  him  by  plaintiff  on  a  claim  assigned  to  him  by  another,  a 
defense  is  established  by  proof  that  the  assignment  was  for  collection 
only,  and  that  the  heirS  of  assignor,  the  real  owner  of  the  judgment, 
have  transferred  their  interest  to  defendant.    Spalding  v.  Aldridge,  230. 

2.  The  rule  as  to  the  priority  of  the  rights  of  several  assignees  of  a  fund 

is  that  the  priority  of  the-  assignment,  and  not  that  of  notice  to  the 
fund  holder,  controls.     Henke  d  Pillott  v.  Keller,  533. 

3.  An  employe  of  a  railroad  company  gave  to  a  creditor  an  order  on  the 

company  for  money  to  become  due  in  the  future  to  the  employe;  the 
order  was  signed  by  the  employe,  but  the  amount  to  be  paid  was 
left  blank  and  the  creditor  was  authorized  to  fill  in  the  blank  with 
the  amount  which  might  be  due  at  the  end  of  the  month,  this  the 
creditor  did  at  the  proper  time;  subsequently  to  the  giving  of  this 
order  the  employe  gave  an  order  to  another  creditor  on  the  company: 
this  last  order  was  presented  to  the  company  first.  Held,  that  the 
fund  had  been  assigned  when  the  second  order  was  given,  and  the 
holder  of  the  first  order  was  entitled  to  payment.    Id. 

4.  A  mere  promise  to  give  an  order,  based  upon  a  past  consideration,  is 

not  an  assignment  of  the  fund.    Id. 

Assignment  for  Creditors. 

1.  Under  the  statute  concerning  assignments  for  the  benefit  of  creditors,  a 
Vol.  L.  Ciyil-42. 
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claim  allowed  by  the  assignee  can  not  be  contested  after  eight  months 
from  the  time  of  the  first  publication  of  the  notice  of  the  assignmenL 
Schuiz  V.  Burges,  249. 

2.  A  statutory  assignee  has  a  certain  discretion  in  the  allowance  of  claims 

presented  to  him  by  creditors.  An  allowance  by  him  makes  a  prima 
facie  case  in  favor  of  the  claim,  and  throws  upon  the  assignor  and 
other  creditors  the  burden  of  contesting  his  action.  An  assignee  would 
not  be  protected  in  the  allowance  of  a  claim  which  he  laiew  to  be 
fraudulent  or  excessive.     Id, 

3.  The  failure  or  refusal  of  a  statutory  assignee  to  furnish  to  the  assignor 

information  concerning  claims  allowed  by  him  is  no  excuse  for  a  fail- 
ure on  the  part  of  the  assignor  to  contest  such  claims  within  the  time 
prescribed  by  the  statute.  The  statute  guarantees  to  the  assignor  and 
creditors  the  right  to  take  a  copy  of  any  creditor's  statement  of  his 
claim,  and  the  desired  information  could  be  obtained  in  this  way.     Id. 

4.  The  illness  of  a  party  will  not  suspend  a  statute  of  limitation,  and  henoe 

the  illness  of  a  statutory  assignor  is  no  excuse  for  a  failure  to  contest 
a  creditor's  claim  within  the  time  prescribed  by  the  statute.    Id. 

5.  While  the  statute  does  not  prescribe  any  particular  time  within  which  a 

statutory  assignee  must  make  report  of  his  proceedings  under  the 
assignment  and  close  the  estate,  doubtless  a  court  of  equity  would 
compel  him  to  do  so  if  he  unnecessarily  delayed  taking  such  action.    Id. 

0.  In  an  action  against  a  statutory  assignee  and  his  bondsmen  to  compel 

the  assignee  to  restate  his  account;  to  pay  over  to  creditors  any  bal- 
ance in  his  hands;  to  reduce  the  amount  of  claims  allowed  by  him  to  va- 
rious creditors,  and  for  damages,  petition  of  plaintiff  considered,  and 
held  subject  to  special  exception  as  to  the  reduction  of  claims  allowed. 
Id. 

7.  Parties  interested  in  a  statutory  assignment  for  the  benefit  of  creditors 

are  confined  to  the  remedies  prescribed  by  the  statute.  Common  law 
rules  and  remedies  are  not  applicable.     Id, 

8.  In  an  action  by  an  assignor  to  compel  an  accounting,  and  to  remove  an 

assignee  under  an  assignment  for  the  benefit  of  creditors,  pleading 
considered,  and  held  sufiicient  as  against  exceptions  urged  thereto.     Id. 

9.  The  provisions  of  article  85  of  the  Revised  Statutes,  concerning  the  com- 

pensation and  expenses  of  an  assignee  for  the  benefit  of  creditors,  are 
not  subject  to  the  objection  that  the  same  deprive  parties  of  a  trial  by 
jury,  and  are,  therefore,  unconstitutional.     Id. 

10.  A  claim  by  an  assignor  against  a  statutory  assignee  for  damages  because 

of  delay  on  the  part  of  the  assignee  in  closing  the  estate  can  not  be 
sustained.     Such  damages  would  be  too  remote.     Id. 

11.  An  attorney's  fee  should  not  be  allowed  a  creditor  in  a  statutory  assign- 

ment when  his  claim  was  not,  in  fact,  placed  in  the  hands  of  an  attor- 
ney for  collection.     Id. 

Aisignments  of  Error. 

Statement  in  support  of.    See  BriefB,  1,  8, 

Not  helped  by  propositions.     See  Briefs,  2. 

Propositions  and  statement  under.     See  Briefs,  4,  5. 

Grouping  in  brief.    See  Brief s,  6,  7. 

As  between  codefendants.     See  Practice  on  Appeal,  7. 

By  appellee.     See  Practice  on  Appeal,  8. 

1.  Assignments  of  error  which  merely  state  that  the  court  erred  in  giving 

certain  charges,  and  then  copy  the  charges,  omitting  altogether  to 
furnish  any  information  as  to  the  objections  thereto,  are  not  entitled 
to  consideration  on  appeal.     Whitney  v.  Tewas  Cent.  R.  Co.,  1. 

2.  Error  in  disregarding  a  defense  based  on  estoppel  of  plaintiff,  by  declara- 

tions disclaiming  interest,  must  be  asserted  by  an  assignment  of  error 
presenting  such  question  in  order  to  avail  appellant  for  reversal.  Me- 
Ltdn  V.  ^tith,  324. 

3.  An  appellant  who  assigned  as  error  the  rulings  of  law  made  the  basis 

of  the  judgment  against  him,  is  held  entitled  to  reversal,  though   his 
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assignments  of  error  had  not  complained  of  the  adverse  judgment  ren- 
ders as  a  conclusion  from  such  rulings.  Houston  (HI  Co,  of  Texas 
V,  Gallup,  369. 

4.  When  a  motion  for  new  trial  contained  eight  special  grounds  why  it 

should  be  granted,  an  assignment  of  error  that  the  court  erred  in  over- 
ruling appellant's  motion  for  new  trial,  is  too  general  to  require  con- 
sideration.    Kansas  City  M.  d  0.  Ry.  Co.  of  Texas  v.  Young,  610. 

5.  An  assignment  of  error   as   follows:     **Because  the  court   erred   in   ren- 

dering judgment  for  defendant,  and  in  not  rendering  judgment  for  the 
plaintiff,  as  prayed  for  on  the  findings  of  fact  found  by  the  court  and 
filed  herein,"  is  too  general  to  require  consideration  on  appeal.  Yeak- 
ley  V.  Gaston,  405. 

6.  An  assignment  of  error  should  distinctly  specify  the  ground  relied  upon 

for  a  reversal  of  the  judgment,  and  ought  ordinarily  to  be  complete 
in  itself,  but  if  it  is  not,  whatever  in  the  record  is  essential  to  an  in- 
telligent ruling  upon  it  should  be  set  forth  in  the  statement  under  the 
assignment.     El  Paso  d  S.  W.  R.  Co.  v.  Smith,  10. 

7.  An  assignment  of  error,  that  the  court  erred   in  overruling  appellant's 

motion  for  new  trial  for  each  and  every  ground  set  up  m  the  same, 
followed  by  a  proposition  to  the  effect  that  it  is  the  duty  of  the  court 
to  grant  a  new  trial  when  errors  are  called  to  its  attention  which  are 
sustained  by  the  record,  and  by  a  statement  which  consists  of  a  copy 
of  the  grounds  alleged  in  the  motion  for  new  trial,  is  not  in  compliance 
with  rule  31  for  the  Courts  of  Civil  Appeals,  and  will  not  be  consid- 
ered.    Luting  Oil  d  Mfg.  Co.  v.  Gohmert,  606. 

8.  The  following  assignments  of  error  held  insufficient  to  require  considera- 

tion on  appeal:  "The  court  erred  in  refusing  to  render  judgment  in 
favor  of  these  interveners  for  the  land  in  controversy;"  "The  court 
erred  in  refusing  to  render  judgment  against  Ochiltree  County  in  favor 
of  these  interveners  for  the  sum  of  $1.00  per  acre  as  damages  for 
breach  of  contract  on  the  part  of  Ochiltree  County  in  refusing  to  con- 
vey the  four  leagues  of  school  land  to  these  interveners  according  to 
the  contract  made  between  Ochiltree  County  and  J.  H.  Garrison,"  and 
"The  court  erred  in  refusing  to  render  judgment  for  the  sum  of  $704.48 
in  favor  of  J.  H.  Garrison  against  Ochiltree  County,  being  the  amount 
of  commissions  to  which  the  said  J.  H.  Garrison  was  entitled  for  hav- 
ing made  the  sale  of  the  four  leagues  of  school  land  at  $2.00  per  acre." 
Garrison  v.  Ochiltree  County,  397. 

Assumed  Elsk. 

Knowledge  of  danger.    See  Instructions  to  Juries,  IS. 

Burden  of  proof.     See  Master  and  Servant,  3. 

Reliance  on  master's  inspection.    See  Master  and  Senxint,  4' 

Evidence  justifying  submission  of  issue.     See  Master  and  Servant,  5. 

Insuflicient  headlight.     See  Master  and  Servant,  6. 

Acting  in  an  emergency.    See  Master  and  Servant,  8. 

Sufficiency  of  evidence.    See  Master  arid  Servant,  11. 

Knowledge  of  danger.    See  Master  and  Servant,  12,  26. 

Care  to  discover  danger.    See  Master  and  Servant,  13. 

Constitutionality  of  statute.     See  Master  and  Servant,  H, 

Petition  need  not  negative.    See  Negligence,  30» 

Attorney  and  Client. 

1.  In  trespass  to  try  title,  the  testimony  of  an  attorney  as  to  the  character 
of  his  client's  possession  of  the  land  in  controversy  considered,  and 
held  not  subject  to  the  objection  that  the  information  of  the  attorney 
was  obtained  through  confidential  communication  from  his  client.  Chief 
Justice  Conner  dissenting.    Hyman  v.  Grant,  37. 

Attorney's  Fee. 

In  statutory  assignments.    See  Assignments  for  Creditors,  11. 
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Assignment  of  Error. 

1.  When  a  bill  of  exoeptioDi  referred  to  in  an  assignment  of  error  bas^ 

upon  the  admission  of  evidence,  fails  to  show  that  exception  was 
taken  to  the  action  of  the  court  in  admitting  such  evidence,  the  assign- 
ment must  be  overruled.    Foley  v.  Houston  Belt  d  T.  Ky.  Co.,  218. 

2.  When  a  bill  of  exception  to  the  exclusion  of  evidence  or  to  the  argument 

of  counsel  fails  to  show  what  the  excluded  evidence  or  the  argument 
was,  it  can  not  be  determined  whether  or  not  the  matter  complained 
of  was  prejudicial,  and  hence  should  not  be  considered.  Colorado 
Canal  Co,  v,  MoFarland  d  Southwell,  93. 

3.  In  the  absence  of  a  bill  of  exception  approved  by  the  court  to  an  argu- 

ment of  counsel,  alleged  to  be  improper,  an  assignment  of  error  based 
thereon  can  not  be  considered.  Affidavits  attached  to  the  motion  for 
new  trial  can  not  take  the  place  of  a  bill  of  exception.    Id, 

Benefit  Society. 

State  regulation  of.  See  Insurance,  Life,  1, 
Suicide  as  defense.  See  Insurance,  lAfe,  2. 
Failure  to  pay  dues.    See  Insurance,  Life,  i-6. 

Bond. 

Of  liquor  seller  in  local  option  territory.    See  Intosricating  Liquors,  i,  2. 

Booki. 

Of  railway  company.    See  Eioidence,  i. 
Of  medical  science.     See  Evidence,  S6, 

Boundaries. 

Declarations  of  deceased  surveyor.     See  Evidence,  IS, 

Declarations  of  owner.     See  Evidence,  14, 

C'liarge  approved.     See  Instructions  to  Juries,  20,  21. 

Of  possession  under  void  deed.  See  Limitation,  IS, 
1.  W^here  the  lines  of  a  survey  are  not,  in  fact,  run  upon  the  ground,  nor 
the  corners  marked  as  described,  a  call  for  a  stake  or  other  artificial 
object  at  a  corner  of  such  survey  will  not  control  a  call  for  course 
and  distance  from  a  known  and  identified  corner.  Holdsicorth  v. 
Gates,  347. 
A  call  in  an  ^'office  survey"  for  a  stake  set  by  some  other  surveyor,  and 
not  by  the  surveyor  making  the  field  notes,  will  not  control  a  call  for 
course  and  distance  in  the  field  notes  of  an  older  survey,  and  thus 
destroy  the  evident  intention  tliat  the  older  survey  should  be  a  square. 
The  doctrine  that  the  footsteps  of  the  surveyor  must  be  followed  has 
no  application  in  the  case  of  an  "office  survey."    Id. 

3.  In  a  suit  to  establish  the  boundaries  between  lots  in  a  subdivision  of  a 

larger  tract  of  land,  evidence  considered,  and  held  not  analogous  to 
the  cases  of  Welder  v.  Carroll,  29  Texas,  334,  and  Knippa  v.  Umlang, 
27  S.  W.  Rep.,  915,  wherein  an  excess  in  distance  between  well-estab- 
lished outside  boundaries  was  apportioned  between  intermediate  tracts, 
and  that  the  question  of  the  correct  location  of  the  boundaries  of  the 
lot  in  question  should  have  been  submitted  to  the  jury.  Cheek  v.  Fos- 
ter, 387. 

4.  The  act  of  a  common  grantor  in  pointing  out  to  his  grantee  the  boundaries 

of  a  tract  convey^  to  him  is  irrelevant  and*  immaterial  as  against 
the  calls  in  the  deed  and  as  against  the  rights  of  a  subsequent  grantee. 
Id, 

Briefs. 

Statement  in.     See  Assignment  of  Error,  6,  7. 

1.  An  assignment  of  error  not  followed  by  a  statement  from  the  record  will 

not  be  considered  on  appeal.    Ryan  v.  Teague,  163. 

2.  An  assignment  of  error  as  follows:    "The  court  erred  in  overruling  de- 

fendant's special  demurrers  to  plaintiff's  amended  petition,"  is  too 
general  to  require  consideration,  although  followed  by  propositions  in- 
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tended  to  point  out  the  supposed  defects.  Such  an  assignment  can  not 
be  helped  by  propositions.    Id. 

3.  An  appeal  will  not  be  dismissed  for  failure  of  appellant  to  file  briefs 

within  the  time  required  where  appellee  can  not  be  prejudiced  by  the 
delay,  as  where  the  case  can  not  be  reached  for  submission  at  that 
term  of  the  court.    Peoples  v.  Evansy  226. 

4.  An  assignment  of  error  which  involves  five  different  propositions,  and  is 

not  followed  by  propositions  of  law  or  with  a  statement  from  the  rec- 
ord, will  not  be  considered  on  appeal.  Misaourif  K.  d  T.  Ry,  Co,  v, 
Blaehley,  141. 
6.  An  assignment  of  error  which  is  not  a  proposition  in  itself,  and  whicli 
is  not  followed  by  a  proposition  nor  a  statement  from  the  record,  will 
not  be  considered  on  appeal.  Loyal  Americana  of  Rep,  v.  McClanahan, 
256. 

6.  It  is  a  violation  of  the  rules  to  present  several  assignments  as  one  when 

such  assignments  raise  issues  not  germane  to  each  other;  and,  upon 
objection  by  the  opposite  party,  assignments  so  grouped  will  not  be 
considered  on  appeal.  Texas  i  N.  O.  Ry,  Co,  v,  Texas  T.  d  Lumh. 
Co,,  183. 

7.  When  assignments  of  error  which  are  not  germane  are  grouped  and  pre- 

sented together  in  appellant's  brief,  they  are  not  entitled  to  consid- 
eration.    Wilkins  v,  Clavoson,  83. 

8.  A  mere  reference  to  a  pleading  as  a  whole,  with  the  pages  of  the  record 

where  it  is  to  be  found,  is  not  sufficient  in  assigning  error  to  a  ruling 
of  the  court  in  passing  upon  special  exceptions  to  particular  allegations 
in  such  pleading.  The  particular  allegations  must  be  pointed  out  in 
the  statement.  The  statement  may  be  brief,  but  it  roust  be  a  correct 
reflection  of  so  much  of  the  record  as  is  necessary  to  enable  the  Ap- 
pellate Court  to  pass  upon  tlie  question  raised,  and,  unless  contradicted 
by  the  opposite  party,  the  statement  will  be  taken  as  true.  Colorado 
Canal  Co,  v,  McFarland  d  Southicell,  93. 

Broker. 

Right  to  commissions.    See  Contract^  15, 

Burden  of  Proof. 

Of  delivery  of  goods  for  transportation.    See  Carriers  of  Freight,  1, 

On  location  of  county  seat.    See  Elections,  8, 

Charge  upon.    See  Instructions  to  Juries,  19;  Negligence,  10, 

Of  assumed  risk.     See  Master  and  Servant,  S. 

As  to  discretion  of  minor.     See  Negligence,  2Jli, 

Proximate  cause  of  injury.    See  Negligence,  ^2, 

As  to  payment  of  purchase  money.    See  Vendor  and  Purchaser,  5. 

1.  The  holder  of  a  promissory  note  sued  the  payee  upon  the  following  en- 

dorsement which  appeared  upon  the  note,  signed  by  the  payee:  **0n 
demand  I  promise  to  pay  in  full  the  within  note."  The  payee  answered 
under  oath  that,  when  he  transferred  the  note,  he  simply  indorsed  it 
in  blank,  and  that  the  balance  of  the  endorsement  was  added  after- 
•  wards  without  his  knowledge  or  consent.  Held,  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that  the  entire  endorsement  was  made 
by  the  payee,  or  by  his  authority.     Clytner  v.  Terry,  300. 

2.  A  distinction  is  to  be  observed  as  to  the  burden  of  proof  between  those 

cases  wherein  the  genuineness  of  the  instrument  sued  on  is  admitted 
and  the  plea  of  non  est  factum  relates  only  to  some  alteration  in  the 
instrument,  and  cases  in  which  the  plea  puts  in  issue  the  execution 
of  the  contract  sued  on.    Id, 

CaUi. 

In  survey  of  land.    See  Boundaries,  1,  2, 

Caneellatlon. 

Of  permit  to  do  business.    See  Corporations,  IS, 
Presumption  of.    See  Vendor  and  Purchaser,  6-8, 
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1.  In  a  suit  to  cancel  a  deed  on  the  ground  of  fraud  or  mistake  in  procuring 
its  execution,  and  a  breach  of  the  promise  on  the  part  of  the  grantees 
to  support  and  maintain  the  grantor  during  the  remainder  of  her 
life,  evidence  considered,  and  held  insufficient  to  support  the  verdict 
and  judgment  of  the  trial  court  for  the  plaintiff.    Elliott  v.  Elliott,  272. 

Cdirien  of  Freigbt. 

Irrigation  companies  as  common  carriers.     See  Corporations,  10,  11. 
Injury  to  corpse.    See  Damages,  17. 

1.  In  an  action  against  a  railroad  company  for  the  value  of  freight  alleged 

to  have  been  delivered  to  a  connecting  carrier,  but  which  the  defend- 
ant carrier  failed  to  deliver  to  plaintiff,  evidence  considered,  and  held 
insufficient  to  show  delivery  to  the  first  carrier,  and  hence  insufficient 
to  support  a  verdict  against  the  defendant.  Proof  of  delivery  of  the 
ffoods  to  the  initial  carrier  was  indispensable,  and  the  burden  of  show- 
ing this  was  upon  the  plaintiff.  Cfdlveston,  H.  d  8.  A.  Hy.  Co.  v. 
Keesey,  463. 

2.  In  a  suit  to  recover  damages  to  cattle  for  delay  in  furnishing  cars  after 

demand  made,  the  defendant  answered  that  the  rush  of  business  and 
the  demand  for  cars  had  been  so  unusual,  unexpected  and  unprecedented 
that  the  defendant  and  its  officers,  agents  and  employes  did  not,  and 
could  not,  in  the  exercise  of  any  degree  of  care  and  foresight  whatever, 
have  expected  and  anticipated  the  same,  and  it  did  not  and  could  not 
have  had  at  its  command  cars  in  sufficient  number  and  quantity  to 
meet  the  demand  for  transportation  of  freight  made  by  parties  all 
along  its  line  in  the  order  made.  Held,  the  answer  was  good  as  against 
a  demurrer.     Wallace  v.  Pecos  d  N.  T.  Ry.  Co,,  296. 

3.  A  carrier  is  not  liable  as  an  insurer,  but  only  for  negligence  in  the  trans- 

portation of  live  stock;  hence,  it  is  not  liable  for  the  expenditure  of 
money  for  feed  made  necessary  by  unprecedented  weather  while  a  ship- 
per was  holding  his  cattle  waiting  for  cars.    Id, 

4.  Carriers  of  freight  are  required  to  follow  the  instructions  of  shippers  in 

routing  goods  received  for  shipment  to  a  point  beyond  the  line  of  the 
carrier.  A  violation  of  such  instructions  makes  the  carrier  an  insurer 
of  the  goods.  But  when  the  goods  are  promptly  transported  and  ten- 
dered to  the  consignee,  although  over  a  route  other  than  that  desig- 
nated by  the  shipper,  the  carrier  can  not  be  held  liable  for  damages 
resulting  to  the  shipper  by  reason  of  the  refusal  of  the  consignee  to 
receive  the  same,  in  the  absence  of  evidence  that  the  carrier  knew  that 
such  special  damages  would  result  from  a  breach  of  the  contract  of 
shipment.  St,  Louis,  8,  W.  Ry.  Co.  of  Texas  v.  Louisiana  d  T.  L. 
Co.,  179. 

5.  A  contract  by  a  shipper  that  he  would  give  notice  in  writing  to  the  car- 

rier of  any  claim  for  damages  growing  out  of  the  shipment  within 
ninety  days  thereof,  as  a  condition  precedent  to  right  of  action,  was 
complied  with  by  suit  brought  and  service  of  process  had  within  the 
time  limited.  Phillips  v.  Western  U.  Tel.  Co.,  96  Texas,  638,  followed, 
and  Houston  &  T.  C.  R.  Co.  v.  Mayes,  44  Texas  Civ.  App.,  31,  and 
International  &  G.  N.  R.  Co.  v.  Heittner,  42  Texas  Civ.  App.,  '617, 
distinguished.     Houston  d  T.  C.  R.  Co,  v.  Davis,  74. 

6.  On  the  arrival  at  a  town  in  which   a  compress  was  situated  of  cotton 

consigned  to  various  dealers,  it  was  customary  for  the  railway  company 
to  notify  the  compress  company  tliereof,  which,  in  turn,  when  ready 
to  receive  it,  notified  the  carrier  what  cars  were  to  be  switched  to 
its  platforms  for  that  purpose.  There  the  compress  company  unloaded 
it  and  the  consignees  weighed,  classified  and  marked  it;  it  was  then 
compressed  and  the  compress  company,  as  agent  of  the  owners,  re- 
loaded it  and  collected  from  the  carrier  the  charges  for  compressing. 
Held,  that  the  compress  company  stood  in  no  privity  to  the  contract  of 
shipment  with  the  carrier  and  was  not  liable  to  it  for  demurrage  on 
the  cars  while  they  waited  on  the  carrier's  side  tracks  between  the 
time  the  latter  notified  the  compress  of  their  arrival  and  it  notified 
the  carrier  of  its  readiness  to  receive  and  unload  them.  Missouri,  K. 
d  T,  Ry.  Co,  of  Texas  v.  Capital  Comp.  Co.,  672. 
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Carriers  of  Passengers. 

Charge  on  burden  of  proof.    See  Negligence,  10,  11* 

1.  The  mere  fact  of  leaving  his  scat  for  the  purpose  of  walking  upon  the 

platform  of  a  station  at  which  his  train  had  stopped  would  not  cause 
a  passenger  to  lose  his  status  as  a  passenger,  nor  could  it  be  said  as 
matter  of  law  that  he  was  guilty  of  contributory  negligence  in  doing 
so  if  he  was  injured  by  the  negligence  of  the  carrier  while  he  was  at- 
tempting to  leave  the  train.  A  plaintiff  is  not  required  to  negative 
contributory  negligence  unless  the  facts  which  he  pleads  raise  that 
issue.     Kansas  City,  M,  d  O.  Ry.  Co,  of  Texas  v.  Young,  610. 

2.  In  an  action  by  a  passenger  against  a  railroad  company  for  damages  for 

personal  injuries  caused  by  a  sudden  and  violent  movement  of  the 
train,  evidence  of  the  intoxication  of  the  plaintiff  on  prior  and  subse- 
quent occasions  would  be  irrelevant  as  evidence  in  chief  of  intoxication 
on  the  occasion  in  question.  The  mere  fact  that  a  passenger  is  in- 
toxicated will  not  relieve  a  carrier  from  the  consequences  of  its  own 
negligence.    Id. 

3.  Railroad  companies  owe  to  their  passengers  the  duty  of  exercising  a  high 

degree  of  care  for  their  safety;  a  passenger  who  temporarily  alights 
from  a  passenger  train  while  it  is  standing  on  a  sidetrack  waiting 
for  another  train  to  pass,  does  not  thereby  lose  his  relation  and  rights 
as  a  passenger,  and  the  railroad  company  is  liable  to  such  a  person  for 
injuries  received  by  him  while  attempting  to  board  the  train  after  it 
started,  and  caused  by  coming  in  contact  with  an  oil  can  standing  upon 
the  station  platform  dangerously  near  the  track,  and  this  though  the 
station  was  a  mere  hamlet,  the  depot  but  a  box  car.  and  the  platform 
but  sixty  feet  long.    Chicago,  R.  I.  d  P.  Ry.  Co,  v.  Shannon,  194. 

4.  Whether  or  not  a  passenger  is  guilty  of  contributory  negligence  in  at- 

tempting to  board  a  moving  tram  is  a  question  of  fact  for  the  jury  under 
all  the  circumstances,  and  his  admission  that  he  knew  it  was  always 
more  or  less  dangerous  to  do  so  does  not  change  the  rule.  In  an  action 
for  personal  injuries  received  while  attempting  to  board  a  moving 
train,  evidence  considered,  and  held  to  justify  the  trial  court  in  re- 
fusing a  peremptory  charge  for  the  defendant,  and  in  submitting  the 
issue  of  contributory  negligence  to  the  jury.    Id, 

Cases  Bisenssed,  Bistingnlshed,  etc. 

1.  Lyne  v.  Sanford,  82  Texas,  61;  Nona  Mills  Co.  v.  Wright,  101  Texas,  14, 

and  other  cases  followed.  McKinney  v.  Brown,  61  Texas,  06;  Leonard 
▼.  Rives,  33  S.  W.,  292,  and  other  cases  distinguished.  Houston  Oil 
Co,  of  Texas  v.  Oallup,  369. 

2.  The  cases  of  Titel  v.  Garland,  99  Texas,  201;  Bracken  v.  Jones,  63  Texas, 

184;  Rice  v.  Goolsbee,  45  Texas  Civ.  App.,  254,  discussed  and  distin- 
guished.   Davis  V.  Receivers  of  Houston  Oil  Co,,  697. 

3.  Welder  v.  Carroll,  29  Texas,  334,  and  Knippa  v.  Umland,  27  S.  W.,  915, 

distinguished  from  present  case.     Cheek  v.  Foster,  387. 

4.  Phillips  V.  Western  Union  Telegraph  Co.,  96  Texas,  638,  followed.   .  Hous- 

ton &  T.  C.  R.  Co.  V.  Maves,  44  Texas  Civ.  App.,  31,  and  International 
&  G.  N.  R.  Co.  V.  Heittner,  42  Texas  Civ.  App.,  617,  distinguished. 
Houston  d  T.  C,  R.  Co,  v,  Davis,  74. 
6.  International  &  G.  N.  Ry.  Co.  v.  McVev,  99  Texas,  28,  and  International 
&  G.  N.  Ry.  Co.  V.  Glover,  88  S.  Wl  618,  discussed  and  distinguished. 
Chicago,  R,  /.  d  O,  Ry,  Co,  v,  Trippelt,  279. 

6.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Long,  87  Texas,  148,  distinguished.     Chi- 

cago, R,  I,  d  O.  Ry,  Co,  v,  Trippett,  279. 

7.  Houston  &  T.  C.  R.  Co.  v.  Roberts,  101  Texas,  418,  followed.     Houston 

ft  T.  C.  R.  Co.  v.  Davis,  74;  Houston  &  T.  C.  R.  Co.  v.  Roberts,  69; 
Ballew  v.  Casey,  9  S.  W.,  189,  distinguished.  Texas  Bretoing  Co,  v, 
Bisso,  119. 

8.  Hurlbut  V.  Boaz,  4  Texas  Civ.  App.,  371,  followed,  and  Porter  v.  Martyn, 

32  S.  W.  733,  disapproved.  Kleinsmith  v.  Hamlin,  60  S.  W.,  994,  dis- 
tinguished.    Missouri,  K,  d  T,  Ry.  Co,  of  Texas  v.  Groseclose,  625. 

9.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Larkin,  98  Texas,  227,  and  Missouri  Pacific 

Railway  Co.  v.  Somers,  78  Texas,  441,  distinguished.     Houston  &  T. 
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C.  R.  R.  Co.  V.  Patrick,  491;  Missouri,  Kansas  t  Texas  Railway  Co- 
of  Texas  v.  Hollan,  49  Texas  Civ.  App.,  55,  approved.  Missouri,  K.  d 
T.  R.  Co.  V,  Blachley,  141. 

Certifioate. 

Of  commissioner  of  General  Land  Office.    See  Evidence,  4,  5. 
To  transcript  on  appeal.    See  Practice  on  Appeal,  1. 

Challenge. 

To  juror  for  cause.    See  Juries,  1. 

Citotlon. 

On  new  cause  of  action.     See  Amendment,  1. 

In  suits  for  taxes.    See  Tarn  Sale,  5-9. 

Death  of  defendant  in  error.    See  Writ  of  Error,  1, 

Cities. 

1.  The  Act  of  the  25th  Legislature  (Gen.  Laws  1897,  page  159),  conoeming 

the  forfeiture  of  charters  of  cities  and  towns  is  not  subject  to  the 
objection  that  it  embraces  two  subjects,  nor  does  it  embrace  a  subject 
not  expressed  in  its  title.  Said  Act  is  constitutional.  Cofield  v.  Brit- 
ton,  209. 

2.  A  city  has  no  power,  under  the  general  incorporation  law,  to  contract 

to  furnish  water  to  one  residing  outside  the  city  limits  and  for  use 
beyond  those  limits.  Nor  did  the  city  of  Paris  possess  such  power  un- 
der its  Special  Charter  granted  by  the  Act  of  March  15,  1905  (Special 
Laws,  29th  Leg.,  p.  31),  which  prohibited  the  extension  of  such  rights 
to  persons  living  beyond  its  limits.     City  of  Paris  v.  Sturgeon,  519. 

3.  A  petition  seeking  to  enjoin  a  city  from  disconnecting  plaintiff  with  its 

water  system,  though  alleging  generally  a  connection  made  at  peti- 
tioner's expense  and  a  valid  contract  by  the  city  to  furnish  him  water, 
was  insufficient  to  support  the  right  to  injunction  where  it  showed  that 
plaintiff's  premises  were  situated  partly  within  and  partly  without  the 
city  limits,  and  that  the  meter  was  placed  on  the  part  of  such  premises 
within  them,  but  failed  to  allege  that  the  plaintiff  resided  and  that 
the  water  was  to  be  used  within  such  limits.    Id, 

Clerk. 

Of  District  Court.    See  Constitutional  Law^  1» 

Cloud  on  Title. 

Prevention  of.     See  Injunction,  5, 

Collateral  Attack. 

On  judgment  for  taxes.    See  Tasa  Sale,  1, 

Commissions. 

Of  land  agent  on  sale.     See  Agency,  4,  5, 
Right  of  broker  to.     See  Contract,  15. 

Community  Property. 

Action  to  recover.     See  Administration,  1. 
Declarations  by  surviving  father.    See  Evidence,  1Z» 
(Ik)mpen8ation   in  partition.     See  Partition,  1. 

Commissioners'  Conrt. 

Presentation  of  claims  to.    See  Counties,  1,  IS. 

Confidential  Commvnioations. 

By  client  to  lawyer.     See  Attorney  and  Client,  1. 

Confirmation. 

Of  ancestor's  deed  by  heir.     See  Trespass  to  Try  Title,  5. 
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Consideration. 

Failure  to  perform  warranty.    See  Covenants,  {. 

Constitntional  Law. 

Trial  by  jury.*    See  Assignment  for  Creditors,  9. 

Railway  switch  lights.     See  Railroads,  3. 

Due  process  of  law.    See  Taa  Sale,  2,  ^. 
1.  The  creation  of  two  District  Courts  in  the  same  county,  with  concurrent 
jurisdiction,  is  not  in  violation  of  the  Constitution,  and  one  clerk  may 
lawfully  serve  both  courts.    Kruegel  v.  Daniels,  215. 

Constitution  Cited. 

Article  1,  Sec.  16.    Trial  by  jury.    Wright  v,  Wright,  461. 
Article  3,  Sec.  36.    Statutes.     Cofleld  i?.  Britton,  212. 
Article  6,  Sec.  10.    Trial  by  jury.     Wright  v.  WHght,  461. 
Article  5,  Sec.  18.     Commissioners'  Court.     Cofield  v.  Britton,  212. 
Article  16,  Sec.  14.     Clerk  of  court.     Kruegel  v.  Daniels,  216. 
Article  16,  Sec.  62.     Homestead.     Clements  v.  Maury,  163. 
Article  20,  Sec.  16.    Local  option.     Cofield  v,  Britton,  212. 

Continnance. 

Agreement  made  to  avoid.    See  Evidence,  1, 

Plea  not  waived  by.    See  Practice  in  Trial  Court,  5. 

1.  When  a  motion  to  postpone  a  trial  to  a  future  day  of  the  term  is  ad- 

dressed to  the  discretion  of  the  court,  the  action  of  the  court  will  not 
be  revised  on  appeal  unless  it  is  apparent  that  the  court  abused  its 
discretion.  Motion  to  postpone  a  trial  because  certain  depositions  had 
not  been  received,  considered  and  held  insufficient  in  the  matter  of 
diligence.     Continental  Fruit  Express  v.  Leas,  684. 

2.  Where,  in  trespass  to  try  title,  the  defendants  plead  the  statutes  of  limi- 

tation, and  on  the  day  before  the  trial  the  plaintiff  filed  a  plea  in 
avoidance  of  the  same,  an  application  for  continuance  by  defendants 
to  obtain  testimony  to  refute  said  plea  considered,  and  held  insuffi- 
cient.   Chief  Justice  Conner  dissenting.    Hyman  v,  Orant,  37. 

Contract. 

By  compress  company.    See  Agency,  1. 

Revocation  of  power.     See  Agency,  2, 

Agent  exceeding  authority.     See  Agency,  S,  4. 

Commissions  on  sale.     See  Agency,  5. 

Assignment  for  collection.     See  Assignment,  1, 

Priority  between  assignees.     See  Assignment,  2,  5. 

Promise  to  assign.    See  Assignment,  ^. 

Transfer  for  benefit  of  creditors.     See  Assignment,  1-11, 

Plea  of  non  est  factum.    See  Burden  of  Proof,  I,  2. 

Fraud  or  mistake  in  procuring.     See  Cancellation,  I. 

Shippers  right  to  route  goods.     See  Carriers  of  Freight,  J^. 

To  give  notice  of  claim  for  damages.    See  Carriers  of  Goods,  5. 

Privity  between  carrier  and  compress  company.     See  Carriers  of  Goods,  6. 

To  supply  water  beyond  city  limits.     See  Cities,  2,  S. 

Reasonableness  of  stipulations.     See  Corporations,  11. 

Warranty  of  title.     See  Covenants,  l-J^, 

Conveyance  to  woman  and  her  children  jointly.    See  Deeds,  1, 

Conveyance  of  grantor's  remaining  interest.     See  Deeds,  2, 

Description  of  land.    See  Deeds,  S-5, 

Equitable  title  by  parol  sale.    See  Deeds,  6, 

Previous  agreement  with  purchaser  at  guardian's   sale.     See   Guardian 

and  Ward,  6, 
Promise  of  indorser  to  pay  note.    See  Guaranty,  1, 
Agreement  to  sell  homestead.     See  Homestead,  4. 
Transfer  of  note  payable  to  wife.    See  Husband  and  Wife,  1. 
Disaffirmance  of  infant's  deed.     See  Infancy,  1. 
Innocent  purchaser.     See  Insanity,  1,  2, 
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Issue  as  to  breach  of.    See  Inatructums  to  Juries,  17. 

Agent's  knowledge  imputed  to  principal.    See  Insurance^  Fire,  1,  t, 

Enect  of  foreign  law.     See  Insurance,  Life,  S. 

Declarations  in  application  for  policy.     See  insurancey  Life,  5. 

Forfeiture  for  failure  to  pay  dues.     See  Insurance^  Life,  .(. 

Special  assessments  authorized  by  policy.    See  Insurance,  Life,  5. 

Agreement  as  to  proofs  of  death.     See  Insurance,  lAfe,  8, 

Bond  not  signed  by  principal.     See  Intoxicating  Liquors,  1,  2. 

Assignment  of  tenant's  goods.     See  Landlord  and  Tenant,  i. 

Dissolution  of  partnership.     See  Partnership,  1. 

Rescission  for  fraud.    See  Partnership,  2. 

Sale  of  good  will  of  business.    See  Sales,  1, 

Privity  of  contract.     See  Subrogation,  i. 

Bond  to  account.    See  Sureties,  1,  2. 

Alteration  discharging  surety.    See  Sureties,  S. 

Deed  held  not  a  quitclaim.    See  Trespass  to  Try  Title,  5, 

Instruments  construed  together.     See  Trespass  to  Try  Title,  6, 

Sales  of  real  property.    See  Vendor  and  Purchaser,  IS, 

1.  Parties  are  always  presumed  to  contract  with  reference  to  a  uniform  and 

well  settled  custom  or  usage  pertaining  to  the  matters  concerning  which 
they  contract,  where  such  usage  or  custom  is  not  in  opposition  to 
well  settled  principles  of  law  nor  unreasonable.  Consolidated  K.  C  £f. 
d  H.  Co.  V.  Oonzales,  79. 

2.  A  rule  by  a  smelting  company  that  ore  shipped  to  it  to  be  melted  would 

be  forfeited  to  the  company  if  the  owner  or  shipper  did  not  give  some 
order  as  to  its  disposition  within  fifteen  days  after  it  had  been  re- 
ceived by  the  company  was  unreasonable,  and  not  to  be  tolerated  in 
the  absence  of  evidence,  direct  or  circumstantial,  that  the  owner  knew 
of  the  rule  at  the  time  the  shipment  was  made.    Id, 

3.  Where  plaintiff  contracted  to  bore  a  well  a  certain  depth,  or  until  water 

was  found,  at  a  certain  price  per  foot,  and  before  water  was  found  or 
the  depth  reached  plaintiff  rendered  the  well  worthless  by  exploding 
dynamite  in  it,  and  abandoned  the  same,  he  was  not  entitled  to  re- 
cover anything  for  the  work  done.     Chapman  v.  Warden,  282. 

4.  When,  in  a  contract  for  boring  a  well  for  water,  the  depth  to  which  the 

boring  should  continue  is  not  specified,  the  law  would  imply  a  depth 
reasonably  calculated  to  accomplish  the  purpose  in  contemplation  of 
both  parties.  Evidence  considered,  and  held  to  show  a  subsequent 
agreement  by  the  parties  as  to  the  depth  to  which  a  well  should  be 
bored,  and  which  should  be  read  into  and  considered  as  a  part  of  the 
original  contract.  Id. 
6.  Parties  are  bound  as  they  bind  themselves,  and  if  a  contracting  party 
fails  to  stipulate  that  the  happening  of  certain  contingencies  should 
relieve  him  from  the  duty  of  completing  his  contract,  any  loss  occa- 
sioned by  such  contingencies  must  fall  upon  him.    Id. 

6.  Evidence  considered,   and   held   sufficient  to   show  that   a   defendant  was 

entitled  on  his  cross  action  to  recover  from  the  plaintiff  the  value  of 
rope  furnished  to  him  to  be  used  in  boring  a  well  for  the  defendant, 
and  the  value  of  certain  well  casing  destroyed  by  the  negligence  of  the 
plaintiff.    Id. 

7.  In  a  suit  for  damages  for  breach  of  a  contract  of  employment,  evidence 

considered,  and  held  sufficient  to  raise  the  issue  whether  or  not  the 
employer  broke  the  contract  by  requiring  of  the  employe  the  perform- 
ance of  duties  substantially  different  from  those  which  lie  was  required 
to  do  under  the  contract,  and  hence  the  court  properly  refused  a  re- 
quested instruction  practically  eliminating  that  issue.  Wolf  Cig.  Stores 
Co.  V.  Kramer,  411. 

8.  In  case  of  a  breach  of  a  contract  of  employment  by  the  employer,  it  is 

the  duty  of  the  employe  to  minimize  the  damages  as  much  as  possible, 
first,  by  the  use  of  reasonable  diligence  to  secure  another  position  of 
substantially  the  same  character  and  grade  as  that  which  he  lost;  and, 
second,  if  such  a  position  can  not  be  secured  within  a  reasonable  time, 
it  then  becomes  his  duty  to  use  reasonable  diligence  to  secure  other 
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employment  for  which  he  is  fitted,  and  in  either  case  the  amount  which 
he  should  have  earned  in  this  way  during  the  term  of  service  should 
he  deducted  from  the  damages  resulting  from  the  breach  of  the  contract. 
Id. 
9.  Pleading  alleging  the  assumption  by  one  defendant  of  the  debt  due  to 
plaintiff  from  his  co-defendant,  held  to  show  also  a  discharge  by  the 
plaintiff  of  the  original  debtor  and  to  be  insufficient  to  support  a  judg- 
ment against  him.    Palmer  v.  Spandenherg,  666. 

10.  In  an  action  against  a  county  upon  an  implied  contract  for  the  value  of 

services  rendered,  charge  considered,  and  held  not  subject  to  the  objec- 
tion, when  construed  as  a  whole,  that  it  made  plaintiff's  right  to  re- 
cover depend  upon  the  fact  that  it  was  contemplated  by  both  plaintiff 
and  defendant  that  plaintiff  should  be  paid  for  said  services.  Brouming 
17.  Tarrant  County,  619. 

11.  In  an  action  against  a  county  upon  an  implied  contract  of  services  ren- 

dered, charge  requested  by  the  plaintiff,  considered,  and  held  improperly 
refused  in  view  of  the  issues  made  by  the  pleadings  and  the  evidence. 
Id, 

12.  M.  sued  a  railroad  company  for  the  value  of  cotton  burned  through  the 

negligence  of  the  railroad  company  while  upon  the  platform  of  an  ad- 
jacent compress  company;  the  compress  plant  was  partly  upon  land 
leased  by  it  from  the  railroad  company;  the  contract  of  lease  con- 
tained the  following  provision:  *'Said  second  party  (the  compress  com- 
pany) hereby  covenants  to  assume  all  the  risks  of  loss  or  damage  to 
any  building,  improvements  or  property  of  any  kind  that  may  be  on 
or  near  said  premises,  that  may  be  occasioned  by  fire  communicated  in 
any  manner  from  the  right  of  way,  locomotives  or  other  machinery, 
or  in  any  manner  whatever,  by  the  party  of  the  first  part  (the  rail- 
road company)  while  this  lease  is  in  force,  and  hereby  releases  and 
discharges  the  party  of  the  first  part  from  any  claim,  demand  or  action 
on  account  of  any  such  loss  or  damage."  Held,  the  indemnity  or  re- 
lease applied  solely  to  property  of  the  compress  company,  and  not  to 
property  of  third  parties.  Morgan  d  Bros,  v,  Missouri,  K.  d  T,  Ry, 
Co,  of  Texas,  430. 

13.  A  contract  of  indemnity  should  be  strictly  construed  against  the  party  who 

framed  and  wrote  the  same,  and  with  the  wording  of  which  the  other 
party  had  nothing  to  do.     Id, 

14.  A  corporation  chartered  for  the  purposes  of  erecting  and  maintaining  a 

compress  and  of  compressing  cotton  therein;  of  storing  and  handling 
cotton,  and  of  doing  a  general  cotton  storage  business,  and  of  generally 
doing  and  performing  such  acts  necessary  Xo  properly  manage  and  con- 
duct the  business  of  compressing  cotton,  and  for  this  purpose  to  pur- 
chase, own  or  lease  sufficient  real  estate  for  such  business,  and  to  erect 
thereon  its  compresses,  and  such  sheds,  houses,  platforms  and  machinery 
as  were  necessary  to  properly  conduct  and  maintain  the  business  for 
which  the  corporation  was  organized,  would  have  no  authority  to  enter 
into  a  contract  of  indemnity  with  its  lessor  against  loss  or  damage  to 
the  property  of  third  persons  situated  on  the  leased  premises.  Id, 
16.  By  the  terms  of  a  contract  between  the  owner  of  land  and  a  firm  of  land 
agents  it  was  agreed  that  the  agents  should  have  the  exclusive  right 
to  sell  said  land  within  a  certain  time;  that  the  agents  would  make 
''all  reasonable  efforts''  to  effect  a  sale  of  the  land,  and  that  the  owner 
would  cooperate  with  and  assist  them  in  making  sales,  or  furnish 
some  other  person  to  do  so;  the  agents  were  to  receive  two-thirds  of 
five  percent  commission  on  sales  made;  a  part  of  the  land  was  sold 
within  the  time  stipulated,  and  the  agents  received  two-thirds  of  five 
percent  on  the  purchase  money;  on  the  ground  that  the  owner  had 
neither  assisted  nor  furnished  any  one  else  to  assist  in  making  said 
sales  the  agents  sued  the  owner  for  the  remaining  one-third   of  five 

?erceift  on  the  sales  made.  Held,  the  theory  of  the  suit  was  erroneous, 
f  the  owner  failed  to  comply  with  his  contract  to  assist  in  making 
the  sales  the  agents  wiere  entitled  to  damages,  but  not  the  specific 
one-third  of  five  per  cent.     Boddy  v,  Brummett  d  Ellis,  199. 
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Contributory  Hegligeaoe. 

Passenger  leaving  place  on  train.    See  CarrierB  of  Passengers,  1,  5. 

Intoxication.     See  Carriers  of  Passengers,  2. 

Falling  over  obstruction  on  platform.     See  Carriers  of  Passengers,  S,  4- 

Boarding  moving  train.    See  Carriers  of  Passengers,  -(. 

Duty  to  inspect  cars.    See  Master  and  Servant,  ^. 

Evidence  justifying  submission  of  issue.    See  Master  and  Servant,  5. 

Acting  in  an  emergency.     See  Master  and  Servant,  8,  9. 

Duty  to  inspect  track.    See  Master  and  Servant,  10, 

Statute  on  assumed  risk.     See  Master  and  Servant,  IS,  H. 

Assuming  that  master  was  not  n^ligent.    See  Master  and  Servant,  15,  5-i. 

Knowledge  of  defect  and  danger.    See  Master  and  Servant,  26. 

Duty  to  inspect  telephone  poles.    See  Master  and  Servant,  29,  SO. 

Evidence  making  issue  one  of  fact.     See  Master  and  ^Servant,  S2-^4, 

Exposing  property  to  fire.    See  Negligence,  17. 

Evidence  supporting  verdict  for  plaintiff.    See  Xegligence,  2S. 

Discretion  required  of  minor.     See  Negligence,  24,  26. 

Treated  as  question  of  law.     See  Negligence,  26. 

Equally  applicable  to  licensee  and  trespasser.    See  Negligence,  28. 

Standing  behind  car  on  siding.    See  Negligence,  29-S2. 

Unloading  freight  from  car.     See  NegUgence,  S^. 

Knowledge  of  defect  and  danger.     See  Negligence,  S6. 

Facts  not  constituting  negligence  in  law.     See  Negligence,  S9. 

Proximate  cause  of  injury.     See  Negligence,  42. 

Animals  unlawfully  at  large.    See  Railways,  7. 

ConTeraiott. 

Not  justified  by  custom.    See  Contract,  1,  2. 

Of  money  paid  by  stockholders.     See  Corporations,  7. 

Measure  of  damages.    See  Damages,  2,  S. 

Corpontiou. 

Forfeiture  of  charter.     See  Cities,  1. 

Furnishing  water  beyond  city  limits.     See  Cities,  2,  S. 

Ultra  vires  agreement.     See  Contract,  i-j. 

1.  Performance   of  all    the   prerequisites   prescribed  by   the   statute,   except 

actually  filing  the  charter  with  the  Secretary  of  State,  is  not  sufficient 
•  to  bring  a  company  or  association  of  men  into  existence  as  a  corpora- 

tion de  jure  or  de  facto.  The  filing  of  the  charter  is  a  sine  qua  non. 
Bank  of  De  Soto  v.  Reed,  102. 

2.  When  all  the  statutory  prerequisites  have  been  complied  with,  and   the 

purposes  and  objects  are  those  for  which  a  corporation  may  be  formed, 
the  association  becomes  a  corporation  de  jure.  The  failure  to  comply 
with  one  or  more  of  the  prerequisites  makes  it  a  corporation  de  facto. 
Id. 

3.  A  number  of  persons  agreed  to  form  a  corporation;  a  charter  was  pre- 

pared and  sent  to  the  Secretary  of  State  to  be  filed;  the  charter  was 
returned  for  correction;  a  new  charter  was  prepared,  but,  through  the 
negligence  of  the  party  entrusted  with  the  duty,  it  was  not  sent  to 
the  Secretary  of  State  until  about  three  months  afterwards;  at  the 
first  meeting  directors  and  officers  were  elected  and  subscriptions  to 
stock  fully  paid  in;  before  the  charter  was  actually  filed  with  and 
granted  by  the  Secretary  of  State  the  subscriptions  were  expended  for 
expenses  and  up>on  obligations  incurred  prior  to  the  filing  of  the  charter, 
so  that  when  the  charter  was  granted  the  corporation  was  without 
assets.  Held,  the  stockholders  were  liable  to  the  face  value  of  their 
stock  for  debts  incurred  after  the  charter  was  granted.  The  previous 
payment  for  their  stock  did  not  discharge  their  liability.    Id. 

4.  Amounts  unpaid  on  the  stock  of  an   insolvent  corporation  constitute   a 

trust  fund  for  the  benefit  of  creditors,  and  where  the  insolvency  and 
nonpa>'ment  of  subscriptions  are  undisputed  a  creditor  may  sue  the 
stockholders  directly.    Id. 
6.  Until  a  corporation  is  legally  organized  the  associated  individual  mem- 
bers will,  as  to  third  persons,  be  liable  as  partners  for  all  debts  con- 
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tracted  on  behalf  of  the  aggregated  body  with  their  consent,  express 
or  implied.    Id. 

6.  Where  it  appears  that  part  of  the  money  paid  by  an  individual  as  sub- 

scription to  stock  in  an  intended  corporation  is  on  hand,  and  in  the 
possession  of  the  corporation  when  it  is  legally  created,  such  individual 
should  have  credit  on  his  liability  as  stockholder  for  the  money  on 
hand.    Id, 

7.  An  appropriation  of  property  paid  by  subscribers  for  stock  into  a  cor- 

poration to  the  payment  oi  debts  incurred  before  the  filing  of  the 
charter,  would  be  conversion  of  corporate  property,  for  which  the  di- 
rectors authorizing  the  same  would  be  responsible  to  creditors  of  the 
corporation.    Id, 

8.  In  a  suit  by  a  corporation  for  water  rents,  the  character  of  the  corpo- 

ration is  sufficiently  shown  when  it  appears  from  the  pleading  of  the 
plaintiff  that  the  contract  on  which  it  sues  was  one  which  only  a  cor- 
poration created  for  purposes  of  irrigation  under  our  Revised  Statutes 
could  appropriately  make,  and  the  failure  to  introduce  the  charter 
in  evidence  was  immaterial.  Colorado  Canal  Co,  v,  McFarland  d  South- 
toell,  93. 

9.  The  restrictions  and  limitations  imposed  by  law  upon  corporations  vested 

with  the  power  of  eminent  domain  exist  and  apply  to  such  corporations 
whether  the  power  is  ever  exercised  or  not.    Id. 

10.  Irrieation   companies   furnishing   water   to   consumers   for   compensation, 

although  private  corporations,  are  public  or  quasi-public  carriers,  and 
as  such  are  charged  with  certain  duties  to  the  public,  and  are  subject 
to  reasonable  control  by  the  Legislature  and  the  courts,  and  any  at- 
tempt on  the  part  of  such  companies  to  use  its  monopoly  of  business 
along  its  line  for  the  purpose  of  coercing  compliance  with  unreasonable 
or  exorbitant  demands,  will  be  held  illegal  and  void.     Jd, 

11.  Whether  or  not  certain  stipulatfons  in  a  contract  by  an  irrigation  com- 

pany, whereby  its  liability  was  limited  or  altogether  avoided,  were 
Reasonable  or  unreasonable,  was  properly  submitted  by  the  court  to 
the  jury,  as  a  question  of  fact,  and  in  the  present  instance  properly 
found  by  the  jury  to  be  unreasonable. 

12.  A  foreign  corporation  .must  show  that  it  has  complied  with  the  law  en- 

titling it  to  do  business  in  Texas  in  order  to  maintain  suit  on  a  con- 
tract made  in  carrying  on  such  business;  and  the  receipt  of  the  Sec- 
retary of  State  for  its  license  tax  is  not  evidence  of  such  compliance. 
Turner  v,  National  Cot.  Oil  Co.,  468. 

13.  The  record  of  a  judgment  cancelling  the  permit  of  a  foreign  corporation 

and  enjoining  it  from  doing  business  in  Texas  was  admissible  under 
the  general  denial  to  show  its  lack  of  authority  to  enter  into  or  sue 
on  a  contract  made  after  such  judgment  was  rendered.    Id, 

Corpse. 

Injury  in  transportation.    See  Damages,  17. 

Costs. 

1.  Where  several  plaintiffs  in  trespass  to  try  title  sue  jointly,  and  all  of 
said  plaintiffs  except  one  recover  part  of  the  land  sued  for,  it  is  error 
to  tax  the  entire  cost  of  the  suit  against  the  plaintiff  failing  to  re- 
cover. Such  plaintiff  should  be  taxed  only  with  the  cost  incurred  by 
him.     Yarl)rough  v.  Whitman,  391. 

Custom. 

As  affecting  contract.    See  Contracts,  i,  2. 

Storing  cotton  by  railway  track.    See  yegligence,  19, 

m 

CoTenantt. 

1.  Ordinarily  a  covenant  of  warranty  of  title  to  land  is  only  broken  by  an 
eviction  or  something  equivalent  thereto.  The  eviction  may  be  con- 
structive, as  when  tne  purchaser  is  unable  to  obtain  possession  by 
reason  of  the  paramount  title  being  in  a  third  person,  and  in  a  suit 
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for  breach  of  the  covenant  it  must  be  alleged  and  shown  that  such 
title  existed  before  or  at  the  time  the  grantor  made  the  covenant. 
Alter  V,  Erakine,  576. 

2.  The  principle  which  requires  the  eviction  of  the  vendee  to  be  by  one  claim- 
ing under  a  superior  title,  to  constitute  a  breach  of  the  covenant  for 
quiet  enjoyment,  is  subject  to  the  exception,  among  others,  that  the 
covenant  extends  to  all  acts  of  the  warrantor  himself,  whether  tortious 
or  otherwise;  therefore  any  act  of  the  warrantor  whereby  the  free  and 
peaceable  enjoyment  by  the  grantee  of  the  thing  granted  is  prevented, 
IS  a  breach  of  the  covenant.    Id. 

3.  A.  conveyed  a  tract  of  land  to  £.  by  deed  with  covenant  of  special  war- 
ranty; after  the  deed  was  delivered  E.  brought  suit  to  rescind  the 
contract  on  the  ground  that  the  deed  contained  only  a  special  instead 
of  a  general  warranty;  this  suit  was  decided  against  E.;  pending  the 
suit  £.  refused  to  take  possession  for  fear  it  would  prejudice  his  case, 
and  A.  remained  in  possession  by  his  tenant;  after  the  suit  was  de- 
cided E.  demanded  of  A.  possession  of  the  premises,  which  A.  refused 
to  give.  Held,  that  the  act  of  A.  in  refusing  to  yield  possession  to 
fi.  was  a  breach  of  his  covenant  of  warranty,  and  entitled  E.  to  re- 
cover the  purchase  money  with  interest  from  the  date  of  demand  for 
possession.     Id. 

4.  When  an  absolute  deed  is  executed  upon  a  promise  or  covenant  on  the 
part  of  tlie  grantee  to  support  and  maintain  the  grantor  during  the 
remainder  of  her  life,  a  breach  of  the  covenants  which  were  the  con- 
sideration for  the  deed  would  not  cause  the  title  to  revert  to  the 
grantor.  Her  remedy  in  such  case  is  a  suit  for  damages  or  for  specific 
performance  of  the  contract.    Elliott  v.  Elliott,  272. 

Cotenants. 

Possession  by  one.    See  Limitation^  6,  11, 
1.  Where  land  was  lost  to  cotenants  by  limitation,  evidence  considered,  and 
held   to   support  the  judgment  apportioning  the   loss   among   the  co- 
tenants.     Yorhrough  v.  Whitman,  391. 

Oountiet. 

1.  While  counties  are  declared  by  statute  to  be  bodies  corporate  and  politic, 
they  are  so  closely  identified  with  the  sovereign  power,  the  State,  that 
they  can  not  be  sued  except  upon  the  terms  prescribed  by  the  statute. 
Under  the  provisions  of  article  700,  Revised  Statutes,  a  county  can 
not  be  sued  until  the  claim  has  been  presented  to  and  rejected  by  the 
Commissioners'  Court.     Yantis  t\  Montagtie  County,  403. 

2.  In  a  suit  by  a  physician  against  a  county  for  services  rendered  during  an 
epidemic,  there  being  no  allegation  in  the  petition  that  the  claim  had 
been  presented  to  and  rejected  by  the  Commissioners'  Court  of  the 
county,  a  general  demurrer  was  properly  sustained  to  the  same.    /d. 

County  Seat. 

Removal  of.    See  Elections,  S-9. 

Courts. 

Two  in  same  county.    See  Constitutional  Law,  1. 

i  Creditor!. 

i  Assignment  for  benefit  of.     See  Assignments  for  Creditors,  1-11, 

Bamagei. 

For  delay  in  closing  estate.    See  Assignment  for  Creditors,  10. 

Special  damages  for  breach  of  contract.    See  Carriers  of  Freight,  4. 

Contract  to  give  notice  of  claim.'    See  Carriers  of  Freight,  5. 

On  diasolution  of  injunction.     See  Injunction,  7. 
1.  Pleading  alleging  that  as  a  result  of  false  prosecution  plaintiff,  a  railroad 
agent,  would  be  unable  in  the  future  to  secure  railroad  employment 
held  not  sufficient  to  support  a  submission,  as  an  element  of  damages. 
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of  his  loss  of  time  in  the  future.  Missouri^  K.  d  T,  Ry.  Co,  of  Texas 
V.  Oroseclose,  526. 

2.  When  the  facts  of  a  case  show  that  just  compensation  for  the  unlawful 

detention  and  use  of  personal  property  is  more  than  the  rate  of  inter- 
est on  the  value,  the  proper  measure  of  damage  is  the  value  of  the 
use  and  hire  of  the  property.  This  rule  applied  in  a  suit  for  damages 
for  the  seizure  by  execution  of  exempt  personal  property.  In  such  case 
the  damages  should  not  be  ascertained  by  the  value  of  the  use  or  hire 
by  the  day  or  month,  but  for  the  entire  period  during  which  the  owner 
was  deprived  of  the  use.    Railey  v.  Hopkins,  600. 

3.  The  plaintiff  was  employed  for  a  certain  period  as  manager  of  several  cigar 

stores  at  a  salary  of  $250  per  month;  before  the  expiration  of  the 
period  he  was  wrongfully  discharged  by  his  employer;  he  could  have 
secured  employment  as  a  bookkeeper  at  $76  per  month,  but  refused  to 
accept  it,  and,  instead,  established  a  cigar  store  of  his  own;  during 
the  time  between  the  date  when  his  store  was  opened  and  the  date  when 
his  contract  of  employment  would  have  expired  his  business  yielded 
him  no  profit.  Held,  there  was  no  error  in  refusing  to  permit  de- 
fendant to  inquire  into  the  details  of  plaintiff's  business  subsequent  to 
*  the  expiration  of  the  contract  period  for  the  purpose  of  showing  the 
value  of  plaintiff's  services  to  his  business  during  the  contract  period, 
nor  in  refusing  a  charge  submitting  such  matter  as  an  offset  to  plain- 
tiff's damages.  Such  inquiry  would  lead  to  no  logical  or  certain  con- 
clusions.    Wolf  Cig.  Stores  Co.  v.  Kramer,  412. 

4.  Where  it  appeared  from  the  evidence  that  a  minor  eighteen  years  old 

had  been  earning  from  $50  to  $60  a  month  before  he  was  injured;  that 
he  was  confined  in  a  hospital  at  the  point  of  death  for  seven  weeks, 
and  then  carried  home  on  a  stretcher;  that  it  was  ten  weeks  before 
he  got  out  of  bed,  and  sixteen  weeks  before  he  could  dress  himself 
and  walk  on  crutches,  and  that  the  necessary  drug  and  medical  bills 
amounted  to  more  than  one  hundred  dollars,  a  verdict  and  judgment 
for  $1,000  in  favor  of  his  parents  will  not  be  set  aside  as  excessive. 
Chicago,  R,  /.  d  P.  Ry,  Co,  v.  Shannon,  194. 

5.  In  the  absence  of  evidence  that  the^  plaintiff  will  suffer  future  pain  from 

personal  injuries  received,  it  is  error  to  charge  the  jury  to  consider 
the  same  in  a  suit  for  personal  injuries.  St,  Louis  S.  W,  Ry,  Co,  of 
TesDas  v,  Johnson,  l47. 

6.  Future  mental  suffering  was  properly  submitted  as  an  element  of  damages 

in  case  of  a  brakeman  whose  injuries  by  defendant's  negligence  resulted 
in  the  amputation  of  both  legs.  There  was  no  need  of  evidence  of  a 
fact  necessarily  resulting  from  such  facts  proved.  St,  Louis  S.  W.  Ry, 
Co.  of  Texas  v.  Cleland,  499. 

7.  A  recovery  of  $22,  500,  sustained  as  not  excessive,  in  case  of  a  brakeman 

24  years  old,  suffering  the  loss  of  both  legs.    Id. 

8.  If  suffering  be,  in  fact,  produced  by  a  neurotic  condition  brought  about 

by  a  shock,  the  person  by  whose  negligence  the  shock  was  produced  is 
liable  in  damages,  even  though  the  suffering  be  from  a  disease  which 
exists  only  in  the  imagination  of  the  sufferer.  Chicago,  R.  /.  d  G, 
Ry.  Co.  V.  Barnes,  46. 

9.  In  a  suit  for  personal  injuries,  charge  considered,  and  held  not  subject  to 

the  following  objections: 

(1)  That  it  authorized  double  damages,  and  was  confusing,  indefinite  and 

uncertain  as  to  the  damages  which  plaintiff  was  entitled  to  recover. 

(2)  That  it  authorized  a  recovery  for  loss  of  time  both  before  and  after 

the  trial,  when  the  pleadings  did  not  allege  such  damage. 

(3)  That  it  failed  to  instruct  the  jury  to  take  into  consideration  the 

earnings  of  plaintiff  in  other  employment  since  the  injury. 

(4)  That  it  was  erroneous  in  not  giving  the  jury  every  item  which  should 

be  considered  by  them  in  arriving  at  the  amount  of  the  damases. 

10.  Where,  in  a  suit  for  damages  for  personal  injuries,  it  was  shown  that 

plaintiff's  back  was  broken,  the  spinal  cord  injured,  the  lower  limbs 

permanently  paralyzed,  control   of  the  bladder   and  bowels   had  been 

lost,  capacity  to  labor  and  earn  money  had  been  destroyed,  that  the 
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Heirien  of  an  attendant  would  be  constantly  needed,  and  that  irreat 
pain  had  been  and  would  continue  to  be  suffered,  a  Terdict  for  $25,000 
was  not  so  excessive  as  to  require  that  the  same  be  set  aside.  TejNU  d 
y,  O.  R.  Co.  V.  Barwiek,  545. 

11.  In  an  action  by  a  surviving  wife  against  a  railroad  eompany  for  damages 

for  the  death  of  her  husband,  the  court  charged  the  jury  upon  the 
measure  of  damages,  in  part,  as  follows:  "But  you  will  exclude  from 
your  consideration  in  estimating  the  damages  any  mental  distress,  if 
any,  incurred  because  of  his  death.**  Upon  the  contention  that  said 
charge  was  misleading  in  that  it  did  not  also  exclude  compensation 
for  loss  of  society  and  companionship,  the  cases  of  International  &  G. 
N.  Ry.  Co.  ▼.  McVey,  99  Texas,  28,  and  International  k  G.  N.  Ry.  Co. 
▼.  Glover,  88  8.  W.,  518,  discussed  and  distinguished.  Chicago,  R.  /. 
d  a.  Ry,  Co.  V.  Trippett,  279. 

12.  Where,  in  an  action  for  damages  for  the  death  of  a  husband,  it  appeared 

that  the  deceased  had  a  life  expectancy  of  twelve  years,  and  was  an 
expericDced  and  capable  business  man,  whose  services  in  the  manage- 
ment of  his  property  during  that  time  would  have  been  of  value  in 
excess  of  the  revenue  from  the  property,  the  court  properly  refused 
to  instruct  the  jury  to  find  for  the  defendant  if  the  deceased  **left  an 
estate  the  revenue  from  which  would  equal  the  amount  he  would  have 
contributed  to  plaintiff."  San  Antonio  &  A.  P.  Ry.  Co.  v.  Long,  87 
Texas,  148,  distinguished.     Id. 

13.  Although  the  deceased  was  sixty-three  years  of  age,  and  had  retired  in 

•  a  measure  from  active  business,  a  verdict  for  $11,490  as  damages  for 
his  death  could  not  be  held  excessive  when  it  was  shown  that  he  had 
a  life  expectancy  of  twelve  years,  that  he  was  an  experienced  business 
man,  and  that  his  conservative  management  of  a  valuable  estate,  which 
would  have  passed  upon  his  death  to  the  plaintiff,  would  probably  have 
been  of  a  pecuniary  benefit  to  her.    Jd. 

14.  A  verdict  for  $10,000  in  favor  of  a  wife  and  five  minor  children,  for  the 

death  of  the  husband  and  father,  is  not  excessive  where  the  deceased 
had  a  life  expectancy  of  nearly  thirty-four  years,  was  earning  from  $70 
to  $110  per  month,  was  industrious,  stout  and  healthy,  and  in  line 
of  promotion,  with  increased  earnings.  Missouri,  K.  d  T.  Ry.  Co.  of 
Texas  v.  McDuffy,  202. 

15.  If  the  total  amount  of  a  verdict  is  not  excessive,  a  defendant  can  not 

complain  of  the  manner  in  which  it  is  apportioned  among  several 
plaintiffs.     Id. 

10.  Where  the  deceased  was  sober,  industrious,  of  splendid  habits,  twenty- 
seven  years  of  age,  strong  and  healthy,  with  a  life  expectancy  of  thirty- 
seven  years,  and  earning  from  $75  to  $100  per  month,  a  verdict  for 
$11,750  for  his  death  is  not  excessive.  Ft.  Worth  d  R.  O.  Ry.  Co.  v. 
Wilkinson,  48. 

17.  In  a  suit  against  a  railroad  company  for  damages  for  rough  and  negli- 
gent handling  of  a  corpse  during  transportation  over  its  road,  evidence 
considered,  and  held  to  support  a  verdict  for  $1,425.  Missouri,  K,  d 
T.  Ry.  Co.  of  Texas  v.  Hatckins,  128. 

Death. 

Injuries  resulting  in.    See  Damages,  10-16. 
Of  defendant  in  error.    See  Writ  of  Error,  i. 

Dcolarationi. 

Of  injured  party.    See  Evidence,  11. 

Of  surviving  parent.     See  Evidence,  12. 

By  surveyor.     See  Evidence,  IS. 

By  owner  as  to  boundaries.     See  Evidence,  H, 

By  agent.    See  Evidence,  16. 

Dedication. 

1.  By  the  government  of  Coahuila   and   Texas   four   leagues   of  land   were 
granted  to  the  municipality  of  Liberty;  after  the  county  of  Liberty  was 
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organized  and  the  town  establiBhed,  the  CongresB  of  the  Republic  passed 
an  Act  authorizing  and  empowering  the  trustees  of  the  town,  in  con- 
junction with  the  County  Court  of  the  county,  to  sell  a  portion  of  the 
land  so  granted,  and  apply  the  proceeds  to  the  construction  of  a  court- 
house, jail,  and  such  other  public  buildings  as  they  might  think  proper; 
in  compliance  with  another  Act  of  Congress  a  patent  was  issued  by 
the  Commissioner  of  the  Land  Office  to  the  trustees  of  the  town  and 
their  successors  in  office;  on  the  old  maps  of  the  town  there  were  cer- 
tain open  spaces  marked  "Courthouse,**  "Jail,"  etc.;  public  buildings, 
including  a  jail,  were  erected  by  the  town  on  the  spaces  designated 
on  the  map,  for  the  use  of  the  county;  from  the  time  the  first  jail 
was  erected  the  county  had  possession  of  the  same  and  the  square  or 
space  of  ground  on  which  it  was  situated  until  a  short  time  before 
the  filing  of  this  suit,  with  the  acquiescence  of  the  town  authorities. 
Held,  sufficient  to  support  a  finding  that  the  "Jail  Sauare"  had  been 
dedicated  by  the  town  to  the  county,  and  that  the  title  thereto  was 
in  the  county.     Vasser  v.  City  of  Liberty ,  111. 

Beedi. 

Evidence  insufficient  to  cancel.     See  Cancellation,  i. 

Warranty  of  title.    See  Covenants,  1-^. 

Conveyance  by  minor.     See  Infancy,  1. 

Possession  under  recorded  instrument.    See  Limitation,  7. 

Possession  under  tax  deed.     See  Limitation,  9. 

Possession  under  power  coupled  with  interest.    See  Limitation,  JO, 

Possession  under  void  instrument.     See  Limitation,  13. 

Held  not  a  quitclaim.    See  Trespass  to  Try  Title,  5. 

By  survivor  of  community.    See  Trespass  to  Try  Title,  6, 

1.  A  deed  to  a  married  woman  "and  to  her  children  jointly"  should  be  con- 

strued as  a  conveyance  to  the  woman  and  to  each  of  her  children,  share 
-    and  share  alike,  and  not  one-half  to  the  woman  and  the  other  half 
to  the  children.     Yarhrough  v.  Whitman,  391. 

2.  Under  a  deed  to  a  tract  of  land,  constituting  an  addition  to  a  town,  in 

and  by  which  the  grantors  convey  "all  the  remaining  interest  that  we 
now  have  in  and  to  the  property"  described,  and  in  which  it  is  recited 
"that  this  deed  only  conveys  the  lots  and  blocks  in  said  addition  to 
which  the  title  is  in  us,"  the  grantee  takes  no  title  to  lots  or  blocks 
previously  sold,  even  though  the  grantee  had  no  notice,  actual  or  con- 
structive, of  such  sales.  A  fortiori,  the  grantee  takes  no  title  to  lots 
of  the  sale  of  which  he  had  notice  at  the  time  his  deed  was  executed. 
Cunningham  d  Stringfelloto  v.  Buckingham,  44. 

3.  An  administrator's  deed  described  the  land  conveyed  as  400  acres  situated 

on  a  certain  bayou;  as  a  part  of  the  farm  of  the  decedent;  and  that  a 
certain  part  of  the  tract  nad  been  previously  sold  to  a  certain  party; 
heM  sufficient,  when  taken  in  connection  with  evidence  that  the  tes- 
tator owned  only  400  acres  on  the  bayou  named,  and  of  the  sale  re- 
ferred to.     Evans  v.  Ashe,  54. 

4.  In  a  suit  of  trespass  to  try  title  to  certain  town  lots,  and  to  correct  the 

description  in  the  deed  conveying  the  same,  evidence  considered,  and 
held  sufficient  to  show  that  plaintiff  was  not  guilty  of  negligence  in 
failing  to  discover  sooner  the  mistake  in  his  deed,  and  hence  his  action 
was  not  barred  by  limitation,  though  six  years  had  elapsed  since  the 
execution  of  the  deed.  Jsaacks  v.  Wright,  312. 
6.  The  mere  fact  that  a  vendee,  in  whose  deed  the  property  is  misdescribed, 
has  the  opportunity  or  power  to  investigate  and  discover  the  fraud  or 
mistake,  is  not  sufficient  to  charge  him  with  notice  or  knowledge,  but 
he  must  be  cognizant  of  such  facts  as  would  cause  an  ordinarily  in- 
telligent and  prudent  man  to  make  an  investigation  which,  if  pursued, 
would  disclose  the  fraud  or  mistake.  A  mere  suspicion  of  fraud  or 
mistake  is  not  sufficient  to  constitute  a  "discovery"  which  would  set 
the  statute  of  limitation  in  motion.  The  same  rule  applies  in  the  case 
of  mistake  as  in  the  case  of  fraud.    Id, 

Vol.  L.  avil— 13. 
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6.  Where  a  parchaser  of  town  lots  pays  the  purchase  mon^,  is  pat  in  pos- 
session of  the  particular  lots  intended  to  be  bought  on  the  one  hand, 
and  to  be  sold  on  the  other,  and  makes  valuable  improvements  upon 
the  faith  of  his  purchase,  and  belief  that  the  deed  made  to  him  con- 
veyed the  property,  he  has  an  equitable  title  resting  upon  a  parol  sale, 
and  is  entitled  to  be  protected  in  his  purchase,  though  it  is  subsequently 
discovered  that,  because  of  a  misdescription,  the  deed  conveyed  no  title 
to*  the  lots  in  fact  bought.    Id. 

Delay. 

In  furnishing  cars.    8ee  Carriers  of  Freight,  2,  S, 
In  qualification  of  executor.    See  WilU,  S, 

BellTery. 

Of  freight  for  transportation.     See  Carriers  of  Freight,  2. 

Demurrage. 

Delay  in  unloading  cars.     See  Carriers  of  Freight,  tf. 

DepoiltiOBi. 

On  ex  parte  interrogatories.     See  Evidence,  t. 

Depot  Grounds. 

Stock  killed  on.     See  Railroctds,  5-S. 

Deseription. 

Of  land  in  conveyance.    See  Deed,  S-^, 

Directors. 

Liability  for  conversion  of  funds.     See  Corporations,  7. 

DiiaiBmance. 

Of  minor's  deed.     See  Infancy,  1. 

DiiooTered  Peril. 

Actual  knowledge  necessary.     See  Negligence,  It, 
Injury  to  minor.     See  Negligence,  27, 

District  Court. 

Two  in  same  county.     See  Constitutional  Law,  1, 

Divorce. 

1.  Whether,  in  a  divorce  suit,  the  issue  as  to  the  proper  person  to  have  the 

custody  of  a  minor  child,  which  is  claimed  by  both  parties,  is  one  upon 
which,  of  right,  the  verdict  of  a  jury  may  be  demanded,  is  questioned, 
but  not  decided.     (Rev.  Stats.,  art.  2979.)     Wright  v,  Wright,  459. 

2.  The  verdict  of  a  jury  as  to  the  proper  party  to  have  custody  of  the  minor 

child  of  a  couple  divorced  is  not  conclusive  upon  the  court;  and,  if 
one  for  his  sole  determination,  no  error  appears  in  his  action  in  taking 
the  verdict  of  a  jury  thereon  and  approving  it  by  rendering  judgment 
accordingly.    Id. 

8.  A  verdict  and  judgment  in  accordance  finding  the  wife  a  proper  person  to 
have  custody  of  the  minor  child  on  divorce  of  the  parents,  and  award- 
ing same  to  her,  sufficiently  disposes  of  the  issues  presented  by  each 
party  in  suggesting  others  as  proper  custodians  in  case  neither  parent 
was  deemed  fit  therefor.    Id. 

4.  Evidence  considered,  and  held  sufiicient  to  support  a  judgment  awarding 
the  custody  of  a  minor  child  to  the  mother  on  divorce  of  the  parents.    /£ 

Draft. 

Acceptance  of.     See  Payment,  1. 
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Due  Process  of  Law. 

In  sales  for  taxes.    See  T<ix  Sale,  2,  4. 

Elections. 

1.  The  law  concerning  the  time  within  which  application  must  be  made  for 

the  appointment  of  supervisors  of  an  election  is  not  merely  directory. 
Garcia  v,  Cleary,  465. 

2.  In  an  action  contesting  an  election,  evidence  considered,  and  held  insuffi- 

cient to  justify  the  court  in  setting  aside  the  election  or  ousting  the 
contestee  from  office.    Id. 

3.  The  provisions  of  the  general  election  law   (Gen.  Laws,  1905,  page  520) 

regulating  the  manner  of  holding  elections  and  prescribing  the  kind 
of  ballot  to  be  used,  do  not  apply  to  elections  held  to  determine  the 
location  of  a  county  seat.  Hence,  the  fact  that  at  such  an  election 
two  ballots  were  used,  one  for  and  the  other  against  removal  of  a 
county  seat,  instead  of  both  being  upon  the  same  slip  of  paper,  did  not 
render  the  election  void.     Wallis  v.  Williams,  623. 

4.  Previous  to  an  election  to  determine  the  location  of  a  county  seat,  a  cer- 

tain number  of  voters  in  a  precinct  agreed  to,  and  did  in  fact,  vote 
for  one  of  the  candidate  localities  in  consideration  of  the  promise  of 
the  said  locality  to  contribute  money  to  assist  in  contesting  a  certain 
hog  law  election  theretofore  held.  Held,  that  said  agreement  rendered 
illegal  the  votes  of  the  persons  entering  into  said  agreement,  but  did 
not  vitiate  the  entire  election.    Id, 

5.  The  fact  that  a  poll  tax  was  paid  by  a  person  other  than  the  party  in 

whose  name  the  receipt  was  issued  and  without  written  authority  to 
the  person  making  the  payment,  will  not  deprive  the  voter  of  his  con- 
stitutional right  of  suffrage  when  the  payment  is  made  in  good  faith, 
with  the  money  of  and  at  the  request  of  the  person  for  whom  made.    Id, 

6.  To  warrant  a  court  in  rejecting  votes  cast  at  an  election,  it  must  appear 

affirmatively  from  the  evidence  that  the  votes  were  cast  under  the  in- 
fluence of  some  unlawful  motive  or  promise.  Surmise  or  supposition 
is  not  sufficient.  Evidence  considered,  and  held  insufficient  to  support 
a  contention  that  voters  were  influenced  by  a  circular  addressed  to  the 
negro  voters  of  a  county.    Id, 

7.  Pending  an  election  for  the  location  of  a  county  seat,  a  circular  ad- 

dressed to  the  negro  voters  of  the  county  was  put  in  circulation  by  per- 
sons interested  in  one  of  the  contesting  places,  wherein  certain  alleged 
reports  to  the  effect  that  negroes  would  not  be  allowed  equal  rights  in 
said  town  with  the  whites  if  it  was  made  the  county  seat,  were  denied, 
and  it  was  further  stated  that  a  certain  portion  of  the  town  would 
be  set  aside  for  negroes  exclusively,  where  they  could  purchase  homes 
at  reasonable  figures  and  suitable  lots  for  church  and  school  purposes 
would  be  donated.    Held,  there  was  nothing  improper  in  the  circular.  Id. 

8.  In  contesting  the  declared  result  of  an  election  to  locate  a  county  seat  it 

was  alleged  by  the  contestants  that  the  successful  locality  was  not 
within  flve  miles  of  the  center  of  tlie  county.  Held,  the  burden  of  prov- 
ing this  issue  was  upon  the  contestants,  and  in  the  absence  of  evidence 
to  the  contrary  it  will  be  presumed  that  the  order  of  the  county  judge 
was  legally  and  properly  made.    Id. 

9.  A  failure  to  post  notices  of  a  county  seat  election  would  not  render  the 

election  void  when  there  was  no  evidence  that  such  failure  in  any  way 
affected  the  result  of  the  election.    Id. 

10.  A  contest  of  a  local  option  election  authorized  by  article  3397,  Revised 

Statutes,  is  a  special  proceeding,  and  the  courts  are  limited,  in  their 
investigation,  to  such  subjects  as  are  specified  in  the  statute,  namely, 
to  the  things  done  on  the  day  of  the  election  in  the  casting  and  re- 
ceiving the  ballots  from  the  voters,  counting  the  ballots,  and  making 
returns  thereof.  Record  in  a  contest  of  such  an  election  considered, 
and  held  to  present  no  statutory  ground  for  contest.  Cofield  v,  Brit- 
ton,  208. 

11.  The  Act  of  the  30th  Legislature  amending  article  3397,  Revised  Statutes 

(Gen.  Laws,  1907,  pape  447),  gives  to  the  District  Court  of  the  county 
in  which  a  local  option  election  has  been  held  original  and  exclusive 
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jurisdiction  of  all  Buito  for  the  oonteet  of  such  election,  and  oonfera 
upon  said  court  jurisdiction  to  try  and  determine  all  matters  connected 
with  the  same.    Id, 

12.  A  Commissioners'  precinct  is  such  a  political  subdivision  of  a  county  as 

is  contemplated  by  both  the  Constitution  and  our  statutes  in  providing 
for  local  option  elections.     Id. 

13.  The  fact  that  a  Commissioners'  precinct  embraced  two  Justices'  precincts 

in  one  of  which  local  option  was  in  force  and  in  the  other  it  wa.s  not 
in  force  would  not  prevent  a  Commissioners'  Court  from  ordering  a 
local  option  election  in  the  entire  Commissioners'  precinct.     Id. 

14.  The  fact  that  a  local  option  election  for  an  entire  county  resulted  against 

its  adoption  for  the  entire  county  would  not  prevent  a  Commissioners' 
Court  from  ordering  an  election  immediately  thereafter  for  a  Commis- 
sioners' precinct.  Id, 
16.  Where  a  town  incorporated  by  Special  Act  of  the  Legislature  has  elected 
no  officers  nor  performed  any  corporate  act  for  more  than  thirty  year$«. 
and  a  part  of  such  town  is  included  within  a  Commissioners'  precinct, 
it  will  be  presumed,  in  support  of  the  action  of  a  Commissioners'  Court 
in  ordering  an  election  in  such  precinct,  that  the  court  acted  within 
the  provisions  of  the  law,  and  that  the  town  belonged  to  the  class  of 
towns  whose  charter  would  be  forfeited  by  such  laches.    Id, 

Electrlcitj. 

Telephone  wire  broken  by  lightning.    See  Negligence,  21,  22. 
Communication  by.     See  Telegraph,  IS, 

Eminent  Domain. 

Restrictions  on  corporations  exercising.    See  Corporationa,  9, 

Eqnlty. 

Closing  estate  by  assignee.    See  Assignment  for  Creditors,  5. 

Relief  against  mistake.     See  Mistake,  1. 

Adjustment  between  vendees.    See  Vendor  and  Purchaser,  i. 

Eftates  of  Decedents. 

Suit  by  heirs  for  community  property.     See  Administration,  1, 
Setting  aside  homestead.     See  Administraiiwk,  2. 
Sale  where  title  is  in  conflict.     See  Administration,  S, 
Homestead  for  minor  children.     See  Homestead,  7. 

Estoppel. 

Under  plea  of  not  guilty.    See  Trespass  to  Try  Title,  7. 

1.  Where,  in  a  suit  based  upon  a  written  contract,  the  defendant  first  an- 

swered by  plea  of  non  est  factum,  and  setting  up  a  verbal  contract 
antecedent  to  the  contract  declared  on,  the  defendant  was  not  estopped 
by  sucli  answer  to  abandon  said  defense,  and  to  rely  upon  the  written 
contract.     Colorado  Canal  Co.  v.  McFarland  d  Southtcell,  93. 

2.  Upon  an  i^sue  of  estoppel  in  pais,  evidence  considered,  and  held  sufficient 

to  support  a  jud^nnent  based  thereon  as  to  the  identical  land  in  con- 
troversy.   Daugherty  v.  Templeton,  305. 

Eridence. 

Confidential  communication.     See  Attorney  and  Client,  1. 

Exception  to  admission  of.     See  Bills  of ' Exception,  1. 

Exception  to  exclusion  of.     See  Bills  of  Exception,  2,  S. 

Plea  of  non  est  factum.     See  Burden  of  Proof,  1,  2. 

Insufficient  to  support  verdict.     See  Cancellation,  J. 

Of  delivery  to  initial  carrier.     See  Carriers  of  Freight,  1. 

Of  character  of  corporation.     See  Corporations,  8. 

Record  of  judgment.     See  Corporations,  IS. 

Supporting  judgment  for  custody  of  minor.     See  Divorce,  SO, 

Insufficient  to  set  aside  election.     See  Elections,  2, 

Insufficient  to  reject  vote.     See  Elections,  6,  7. 
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Burden  of  proof.     See  Elections,  8. 

Sufficient  to  identify  land.    See  Estoppel,  2. 

Presumption  of  foreign  law.     See  Foreign  Law,  1. 

On  immaterial  issue.     See  Harmless  Error,  /,  S, 

Other  sufficient  evidence.     See  Harmless  Error,  i. 

Question  not  answered  by  witness.     See  Harmless  Error ,  5. 

Preponderance  of.     See  Instructions  to  Juries,  1. 

Absence  of.     See  Instructions  to  Juries,  2,  S,  Jj. 

Uncontroverted  proof.     See  Instructions  to  Juries,  7. 

Charge  construed  in  light  of.    See  Instructions  to  Juries,  H. 

Charge  on  weight  of.    See  Instr,uctions  to  Juries,  18. 

Charge  on  burden  of  proof.     See  Instructions  to  Juries,  19, 

Proofs  of  death.    See  Insurance,  Life,  8. 

Establishing,  death  by  suicide.     See  Insurance,  Life,  9. 

To  show  operation  of  car.     See  Joint  Wrongdoers,  2. 

Presumption  arising  from  accident.    See  Master  and  Servant,  1,  2,  . 

Presumption  as  to  assumed  risk.     See  Master  and  Serrmnt,  3. 

Assumed  risk  and  contributory  negligence.    See  Master  and  Servant,  6,  8, 

9,  11,  12. 
Manner  of  inspecting  cars.    See  Master  and  Servant,  19, 
Duty  of  employe  to  inspect.    See  Master  and  Servant,  29. 
Conclusion  of  witness.     See  Master  and  Servant,  S5, 
Newly  discovered.    See  New  Trial,  3. 
Improperly  admitted.    See  Practice  on  Appeal,  9, 
Supporting  finding  that  sale  was  cancelled.    See  Vendor  and  Purchaser,  8, 

1.  When,  in  order  to  prevent  a  continuance  by  a  defendant  in  a  condemna- 

tion proceeding  because  of  the  absence  of  a  certain  witness,  counsel 
for  pfaintifT  agreed  in  writing  that  the  witness,  if  present,  would  tes- 
tify to  certain  facts,  and  on  appeal  from  the  award  of  the  Commis- 
sioners to  the  County  Court  the  agreement  was  admitted  in  evidence 
without  valid  objection,  testimony  as  to  the  purpose  for  which  the 
agreement  was  made  was  irrelevant,  and  properly  excluded.  Foley  v. 
Houston  Belt   d  T,  Ry,  Co,,  210. 

2.  When  a  defendant  in  a  civil   suit  fails   and   refuses   without   excuse  to 

answer  ex  parte  interrogatories  propounded  to  him  by  the  plaintiflf, 
the  plaintiff  has  a  right  to  have  such  of  them  as  are  in  form  to  be 
confessed,  to  be  bo  taken  and  read  to  the  jury.  The  filing  of  a  motion 
to  that  effect  and  a  failure  to  call  the  same  to  the  attention  of  the 
court  before  announcement  for  trial  will  not  operate  as  waiver  of  this 
right.    Lyon  v.  Files,  630. 

3.  An  ex  narte  affidavit   is  not  competent   evidence   of   the  fact  sworn   to. 

Henke  d  Pillot  v,  Keller,  633. 

4.  The  certificate  of  the  Commissioner  of  the  Land  Office  is  admissible  as 

evidence  only  of  facts  contained  in  papers,  documents  or  records  of  his 
office,  and  can  not  be  used  as  evidence  of  any  fact  otherwise  known  to 
the  officer  but  which  does  not  directly  appear  from  the  records  of  the 
office.  Wilkins  v,  Claioson,  82. 
6.  The  following  certificate  of  the  Commissioner  of  the  General  Land  Office, 
viz.:  "I  .  .  .  do  hereby  certify  that  the  above  sketch  of  a  portion 
of  Harris  County  is  a  true  and  correct  copy  of  the  map  of  Harris 
County,  drawn  by  Geo.  H.  Bringhurst  from  actual  surveys  in  the  year 
1840,  and  now  an  archive  of  this  office,"  held  not  admissible  as  evidence 
of  an  actual  survey  of  the  land  represented  on  the  map.    Id. 

6.  The  admission  of  improper  evidence  to  the  jury  becomes  harmless  when 

the  court  instructs  them  not  to  consider  the  same  for  any  purpose, 
and  this  without  regard  to  the  length  of  time  which  may  elapse  be- 
tween the  admission  of  the  evidence  and  the  instruction  of  the  court.  Id. 

7.  Statements   in   pleadings   are   admissible   in   evidence    against   the   party 

filing  the  same,  whether  such  pleadings  are  sworn  to  or  not.  But  it 
is  always  competent  for  the  party  against  whom  the  pleadings  are  of- 
fered to  show  that  the  statements  were  inadvertently  made,  or  were 
not  authorized  by  him,  or  were  made  under  a  mistake  of  fact.    Id. 

8.  A  sketch  or  plat  of  the  location  of  the  lots  in  controversy,  made  by  a  wit- 
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ne88  while  testifyiiig,  and  used  by  him  in  erplanation  of  his  testimony, 
18  not  competent  evidence  unless  shown  to  be  complete.  Isaadcs  «. 
WHght,  312. 
0.  The  issue  being  whether  plaintiff,  in  a  suit  for  personal  injuries,  was  a 
trespasser  or  licensee  while  walking  upon  defendant's  track,  testimony 
and  photographs  relating  to  the  use  of  said  track  by  pedestrians,  con- 
sidered, and  held  admissible.  JfisMHirt,  K,  d  T.  Ry.  Co.  of  Texas  v. 
Williama,  134. 

10.  Where,  in  a  suit  for  personal  injuries,  a  witness  for  the  defendant  had 

testified  to  statements  made  to  him  by  the  plaintiff  upon  a  material 
issue,  it  was  proper  to  permit  the  plaintiff  to  testify  to  and  explain  the 
circumstances  under  which  the  statements  were  made.    Id. 

11.  The  statement  of  an  injured  party  as  to  how  he  came  to  be  hurt,  made  in 

ten  or  twelve  minutes  after  the  accident,  to  the  first  person  who  reached 
him  and  asked  about  the  matter,  and  while  the  injured  party  was  in 
such  state  of  mind  that  he  hardly  knew  what  he  was  doing,  is  admis- 
sible as  a  part  of  the  res  gestae.    Id. 

12.  Declarations  by  the  surviving  father  are  not  admissible  in  derogation  of 

the  title  of  the  heirs  of  the  deceased  mother  to  her  intere&  in  the 
community  property.    Clements,  Executor,  v.  Maury,  169. 

13.  Declarations  of  a  surveyor,  since  deceased,  are  competent  evidence  as  to 

the  boundaries  of  a  survey  previously  made  by  him,  such  declarations 
having  been  made  while  engaged  in  surveying  an  adjoining  tract.    Simp 
son  V.  de  Ramirez,  25. 

14.  The  declarations  of  an  owner,  since  deceased,  as  to  the  comer  and  boun- 

daries of  his  land  made  within  a  few  months  after  the  same  had 
been  surveyed  and  established,  and  at  a  time  when  there  was  no  ap- 
parent inducement  to  falsify,  are  competent  evidence.    Id. 

15.  In  a  case  of  conflicting  surveys,  evidence  considered,  and  held  to  support  a 

judgment  disregarding  the  calls  in  the  patent  for  course  and  distance, 
and  fixing  the  boundaries  of  the  survey  by  calls  for  a  creek  and  by 
oral  testimony  as  to  declarations  of  the  surveyor  and  owner.  Id. 
IG.  Whatever  an  agent  does  or  says  in  reference  to  the  business  in  which  he 
is  at  the  time  emploved,  and  within  the  scope  of  his  authority,  is  done 
or  said  by  the  principal,  and  may  be  proved  as  if  the  evidence  applied 
personally  to  the  principal.  Hence,  the  declarations  of  employes,  made 
to  a  superior  officer  while  engaged  in  a  search  for  a  lot  of  ore  shipped 
to  and  received  by  a  smelting  company,  and  which  the  company  was 
charged  with  converting,  were  competent  evidence.  Consolidated  K.  C. 
8.  d  R.  Co.  V.  Gonzales,  79. 

17.  Entries  in  books  of  a  railroad  company,  made  in  the  r^ular  course  of  its 

business,  by  one  whose  duty  it  was  to  make  them,  but  whose  testi- 
mony could  not  be  procured,  are  competent  evidence  when  identified 
by  the  proper  custodian  of  the  books  and  verified  as  having  been  made* 
by  tlie  man  whose  duty  it  was  to  make  them.    Id. 

18.  The  testimony  of  a  witness  is  not  rendered  inadmissible  because  in  con- 

flict with  the  testimony  of  another  witness.  Such  fact  only  affects  its 
weight.  Mutual  R.  L.  In8.  Co.  v.  Jay,  165. 
10.  To  an  action  for  the  value  of  services  rendered  a  county  by  an  assistant 
county  attorney,  the  county  replied  that  plaintiff  was  paid  for  the 
services  sued  for  out  of  the  fees  and  perquisites  of  his  office,  and  that 
the  services  rendered  were  a  part  of  the  duties  of  his  office.  Held,  that* 
evidence  tending  to  show  the  amount  of  fees  resulting  to  the  plaintiff 
from  the  extra  work  for  which  he  was  claiming  compensation,  was  rele- 
vant and  admissible.    Brouming  v.  Tarrant  County,  620. 

20.  When  a  fact  offered  in  evidence  presents  a  reasonable  inference  in  support 

of  a  material  issue  in  the  case  it  is  relevant  and  should  be  admitted; 
its  weif^ht  is  for  the  jury.  In  an  action  for  personal  injuries  caused 
by  a  sudden  and  violent  movement  of  a  railroad  train,  evidence  tending 
to  prove  the  negligence  of  the  defendant,  considered,  and  held  admis- 
sible.   Kansas  City,  M.  d  O.  Ry.  Co.  of  Teoas  v.  Young,  610. 

21.  It  appearing  from  the  evidence  that,  in  an  action  for  personal  injuries, 

one  of  plaintiff's  legs  had  been  broken  in  the  accident;  the  knee  cap 
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torn  loose  and  replaced;  that  after  the  lapse  of  eighteen  months  the 
wound  had  never  healed;  that  pus  ran  from  it  all  the  time;  that  it 
swelled  and  caused  rigors,  and  that  he  continued  to  suffer  from  the 
injuries,  testimony  to  the  effect  that  plaintiff  was  nervous,  and  suf- 
fered physical  and  mental  pain,  was  admissible,  if,  indeed,  it  was  not 
a  necessary  inference.     Chicago,  R.  I.  d  P.  Ry.  Co,  v.  Shannon,  194. 

22.  Testimony  of  a  witness  bv  deposition  that  he  ''supposed"  certain  facts  to 
exist  was  properly  excluded  as  mere  opinion.  Houston  d  T.  C,  R,  Co. 
V.  Patrick,  492. 

28.  The  issue  being  whether  certain  town  lots  levied  on  as  community  property 
was,  in  fact,  the  separate  property  of  the  wife,  the  answer  of  the  wife, 
when  testifying,  that  her  money  paid  for  the  property,  was  not  subject 
to  the  objection  that  it  was  a  mere  conclusion  of  the  witness,  and  did 
not  state  facts,  when  she  testified  fully  as  to  the  facts,  and  her  testimony, 
taken  as  a  whole  and  in  connection  with  the  testimony  of  other  wit- 
nesses, fairly  showed  that  the  property  in  controversy  was  purchased 
with  the  proceeds  of  her  separate  estate.  The  case  of  Ballew  v.  Casey, 
9.  8.  W.,  189,  distinguished.    TeoMUt  Brewing  Co,  v,  Bisso,  119. 

24.  In  a  suit  for  damages  for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  defendant  in  failing  to  furnish  sufficient  light  in  the 
place  where  plaintiff  was  required  to  work,  it  was  proper  to  allow  the 
plaintiff  to  state  that  the  light  furnished  him  by  the  defendant  was 
insufficient  to  enable  him  to  see  the  objects  around  him.  When  a  cer- 
tain situation  can  not  be  made  clear  to  a  jury  by  any  attempted  de- 
scription of  the  conditions,  the  conclusion  or  opinion  of  the  witness 
will  be  received  in  evidence.  Missouri,  K,  d  T,  Ry,  Co,  of  Texas  v, 
Steele,  636. 

26.  The  following  question  held  not  leading  or  suggestive  of  the  answer  de- 

sired, viz.:  *'Do  you  know  why  it  is  the  day  fireman  placed  the  ladder 
in  position  back  there,  and  arranged  things  for  the  night  fireman?" 
and  "State  just  what  Bob  Johnson  said  to  you."  A  question  which  is 
not  itself  leading  should  not  be  excluded  simply  because  it  follows  and 
is  put  in  lieu  of  one  which  was  leading  and  suggestive,  but  which  was 
withdrawn  or  excluded.  Id, 
20.  In  a  suit  for  damages  for  the  death  of  a  locomotive  fireman  caused  by 
collision  with  a  "wild"  engine,  the  ruling  of  the  trial  court  in  per- 
mitting a  witness  to  testify,  in  effect,  that  it  was  the  duty  of  the  hostler 
to  notify  somebody  as  soon  as  he  discovered  that  the  engine  had  gone 
out  on  the  main  line,  if  error  at  all,  was  not  reversible  error  under 
the  circumstances  of  this  case.  Ft,  Worth  d  R.  O,  Ry.  Co,  v,  Wil- 
kinson, 48. 

27.  A  witness  can  not  be  permitted  to  testify  as  to  what  would  have  been  the 

value  at  their  destination  of  live  stock  shipped  by  rail  if  they  had  been 
transported  within  a  reasonable  time  and  with  ordinary  care,  the  an- 
swer involving  his  opinion  as  to  what  would  constitute  ordinary  care. 
Houston  &  T.  C.  R.  Co.  v.  Roberts,  101  Texas,  418,  followed.  Houston 
d  T.  C,  R,  Co,  V,  Davis,  74. 

28.  A  witness  can  not  be  permitted  to  testify  as  to  what  would  have  been 

the  value,  at  their  destination,  of  live  stock  shipped  by  rail,  if  they 
had  been  transported  within  a  reasonable  time  and  with  ordinary  care, 
the  answer  involving  his  opinion  as  to  what  would  constitute  ordinary 
care.  Following  ruling  herein  on  certified  question,  101  Texas,  418. 
Houston  d  T,  C,  R,  Co,  v,  Roberts,  69. 

29.  A  witness  who  had  stated  that  he  knew  the  usual  time  for  transporting 

cattle  by  rail  between  certain  points,  in  answer  to  the  question  "What 
is  itT"  gave  the  time  in  hours  and  also  stated  the  best  time  ever  made 
with  his  shipment  and  the  time  taken  on  some  other  occasions.  Held, 
that  the  answer  as  to  the  time  of  such  particular  shipments  was  not 
irresponsive,  and  was  admissible.    Id. 

30.  Where  it  was  shown  that  a  witness  who'  undertook  to  testify  as  to  the 

value  of  certain  real  property  in  a  city  had  lived  in  such  city  for  more 
than  forty  years,  had  been  engaged  in  the  real  estate  business  in  such 
city  for  about  ten  years  next  preceding  the  trial,  and  who  was  showii 
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by  other  witnesses  to  be  acquainted  with  the  market  value  of  property 
in  that  neighborhood,  the  court  did  not  err  in  holding  the  witness  quali- 
fied to  testify  as  to  the  value  of  the  property  in  question.  FoUfjf  «. 
Houston  Belt  d  T.  Ry.  Co.,  219. 

31.  In  a  suit  for  damages  for  the  death  of  a  locomotive  engineer,  alleged  to 

have  been  caused  by  the  neglect  of  the  defendant  company  to  maintain 
a  switch  light,  testimony  as  to  the  relative  merits  of  electric  and  oil- 
burner  headlights,  considered,  and  held  material  and  competent  upon 
said  issue  of  negligence.  Missouri,  K.  d  T.  Ry,  Co,  of  Texas  v,  Mc- 
Duffy,  202. 

32.  Upon  the  issue  of  proper  care  in  the  selection  and  use  of  spark  arreatera 

for  a  locomotive,  the  testimony  of  a  witness  who  had  been  a  locomotive 
engineer  for  more  than  forty  years,  and  worked  on  seven  different  roads, 
was  competent  as  to  the  efficiency  of  the  arrester  used  by  the  defendant, 
although  he  had  never  seen  or  used  the  kind  used  by  the  defendant. 
The  testimony,  however,  of  a  witness  who  obtained  his  information 
from  railroad  publications  as  to  the  kind  of  spark  arresters  in  general 
use  by  first-class  roads  would  be  incompetent.  Morgan  d  Bros,  v,  Mis- 
souri, K,  d  T,  Ry,  Co,  of  Texas,  421. 

33.  The  suit  being  upon  a  life  insurance  policy,  and  the  defense  being  suicide, 

it  was  not  competent  for  a  surgeon  to  testify  that  the  wounds  on  body 
of  the  deceased  were  self-inflicted,  even  thoueh  the  surgeon  saw  the 
body  of  the  deceased  a  short  time  after  his  aeath,  and  examined  the 
location,  nature,  character  and  extent  of  the  wounds.  But  it  was  com- 
petent for  such  witness  to  testify  as  to  the  character  of  instrument 
used  in  inflicting  the  wounds.    Metropolitan  L,  Ins,  Co,  v,  Wagner,  234. 

34.  The  admission  of  opinions  or  conclusions  of  nonexpert  witnesses  depends 

upon  whether  the  conditions  are  such  that  they  can  not  be  adequately 
reproduced  before  the  jury  by  a  mere  statement  of  the  facts;  if  they 
can  not  be,  then  the  opinion  or  conclusion  of  a  nonexpert  who  witnessed 
them  is  admissible;  otherwise  not.    Rule -illustrated.    Id, 

36.  A  medical  expert  having  testified,  in  effect,  that  plaintiff's  wife  was  not 

malingering,  it  was  not  error  for  the  trial  court  to  refuse  to  allow 
the  defendant  on  cross-examination  to  question  the  witness  concerning 
a  case  spoken  of  in  the  medical  books,  but  of  which  the  witness  had  no 
personal  knowledge,  the  purpose  of  the  testimony  being  to  show  that 
there  were  instances  in  which  the  best  of  doctors  were  mistaken.  Chi- 
cago, R,  I,  d  O,  Ry,  Co,  V,  Barnes,  46. 
30.  In  a  suit  for  damages  for  injury  to  the  nervous  system,  it  was  not  error 
for  the  court  to  refuse  to  allow  defendant's  counsel  to  read  to  one  of 
defendant's  expert  witnesses,  while  upon  the  stand,  an  article  from  a 
medical  work  on  diseases  of  the  nervous  system.    Id, 

37.  A  servant's  general  reputation  of  incompetency  is  admissible  for  the  pur- 

pose of  charging  his  master  with  knowledge  of  his  incompetency  in  em- 
ploying and  retaining  him  in  service.  El  Paso  d  8,  W,  R,  Co,  v. 
Smith,  10. 

38.  Injurious  testimony  carelessly  or  deliberately  elicited  by  a  party  will  not, 

in  the  discretion  of  the  court,  be  thereafter  withdrawn  from  the  jury 
upon  the  motion  of  the  party  eliciting  the  same.    Id, 

39.  An  objection  to  evidence  that  it  is  "incompetent,  irrelevant  and  imma- 

terial"  is  too  indefinite  to  require  consideration  by  an  Appellate  Court, 
unless  the  real  nature  of  the  objection  to  the  testimony  is  so  plain  that 
the  general  phrase  is  sufficient  to  indicate  it.    Id, 

40.  Whether  or  not  a  witness  is  qualified  to  testify  as  an  expert  is  a  question 

for  the  court.  Evidence  considered,  and  held  sufficient  to  support  the 
ruling  of  the  court  admitting  the  testimonv  of  a  witness  as  an  expert 
upon  the  competency  of  an  employe  to  perform  the  duties  entrusted  to 
him  by  the  master.    Id, 

41.  In  the  absence  of  an  issue  tendered  by  the  pleading  that  a  defendant  rail- 

road company  had  failed  to  exercise  reasonable  care  and  prudence  in 
the  selection  of  its  engineer,  and  where  the  personal  injuries  complained 
of  are  alleged  to  have  resulted  from  a  particular  act  of  negligence  on 
the  part  of  the  engineer,  testimony  as  to  the  general  reputation  of  the 
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engineer  for  prudence  or  carelessness- is  properly  excluded.  The  enquiry 
should  be  limited  to  the  specific  act  of  negligence  alleged.  Ft.  Worth 
d  R.  Q.  Ry.  Co.  v.  Finley,  291. 

Exeoution. 

Restraining  sale  under.    See  Injunction,  1,  -J,  5,  7;  Misjoinder,  1. 

1.  One  who  has  received  none  of  the  purchase  money  or  benefit  of  a  judicial 

sale  is  not  bound  to  refund  the  price  paid  as  a  condition  of  setting 
it  aside.    McLean  v.  Stith,  324. 

2.  When  an  execution  sale  is  attacked  it  is  not  necessary  to  show  affirmatively 

that  the  ground  relied  on  to  avoid  it  in  connection  with  inadequacy  of 
price  (insanity  of  plaintiff,  both  at  the  time  of  the  judgment  and  sale), 
occasioned  such  inadequacy.  The  natural  connection  can  be  presumed. 
Id. 

3.  The  purchase  of  property  by  a  deputy  constable  at  a  constable's  sale  ren- 

ders the  sale  void,  but  such  fact  would  not  discharge  the  sureties  on  an 
indemnity  bond  given  to  the  constable  to  induce  the  seizure  of  the  prop- 
erty.   Railey  v.  Hopkins,  600. 

4.  By  virtue  of  an  execution  from  a  Justice  Court  of  another  county  a  levv 

was  made  upon  land;  the  execution  was  regular  and  duly  certified, 
as  required  by  article  1663,  Revised  Statutes;  the  execution  had  to  be 
returned  before  the  property  was  sold,  and  a  venditioni  exponas  was 
issued,  which  showed  on  its  face  that  it  was  issued  by  the  same  justice 
of  the  peace  who  had  issued  the  execution,  but  there  was  no  attestation 
of  the  county  clerk  of  the  official  capacity  of  the  justice  of  the  peace. 
Held  that  such  attestation  was  unnecessary.  Dillwrd  v.  Stringfellow  d 
Hume,  410. 

Executor. 

Delay  in  qualification.    See  Wills,  S. 

Expert. 

Opinion  of.    See  Evidence,  S2-35,  40. 

False  Proseoution. 

Effect  on  future  employment.    See  Damages,  1. 
Action  for.    See  Malicious  Prosecution,  1-5. 

Fellow  Servants. 

Injuries  by  act  of.    See  Master  and  Servant,  11,  IS,  20-26,  27. 

Fences. 

At  railway  station.    See  Railroads,  5-8. 

Foreign  Corporation. 

Permit  to  do  business.     See  Corporations,  12,  IS. 

Foreign  Law. 

As  affecting  insurance  policy.    See  Insurance,  Life,  2. 

Indian  Territory,  See  Removal  of  Causes,  1. 
1.  In  the  absence  of  evidence  to  the  contrary,  the  presumption  is  that  the 
law  on  a  given  matter  is  the  same  in  other  States  and  in  the  Territories 
as  in  this  State.  Courts  will  take  judicial  cognizance  of  an  Act  of  Con- 
gress organizing  a  Territory,  but  not  of  the  laws  passed  by  the  Legis- 
lature of  such  Territory,  nor  of  the  decisions  of  its  courts.  El  Paso 
d  8.  W.  Ry.  Co.  V.  Smith,  10. 

Findings  by  Court. 

In  case  of  jury  trial.    See  Practice  in  Trial  Court,  6. 

Fire. 

Agreement  for  indemnity  against.    See  Contracts,  12-H. 
From  locomotive  engine.    See  Negligence,  18,  20. 
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Voreolotnre. 

Purchaser  with  notice.    See  Jfudgmeni,  5. 

Forfeiture. 

For  failure  to  pay  dues.    Bee  Jnaurance,  Life,  4*  S,  6. 

Fraud. 

Evidence  insufficient  to  show.     See  Cancellation,  i. 

In  obtaining  judgment.    See  Judgment,  S,  5. 

Assumption  of  debt.  See  Partnership,  2. 
1.  An  insolvent  debtor  who,  for  the  purpose  of  concealing  his  money  and 
placing  the  same  beyond  the  reach  of  his  creditors,  loaned  the  same  to. 
a  third  party,  who  was  cognizant  of  and  promised  to  aid  in  effecting 
the  purpose,  taking  his  promissory  notes  therefor,  can  not  recover  on 
the  notes  through  the  courts.  A  contract  thus  tainted  with  fraud  is 
contrary  to  public  policy  and  illegal.  But  an  assignee  of  the  notes 
would  be  entitled  to  recover  upon  proof  that  he  was  an  innocent  pur- 
chaser before  maturity,  without  notice  of  the  vice,  and  for  a  valuable 
consideration.    Smith  v,  Carey,  117. 

Future  Buffering. 

From  personal  injuries.    See  Damages,  5,  6. 

Ctood  WiU. 

Effect  of  sale  of.    See  Sales,  1. 

Grant. 

1.  A  special  Act  of  the  Legislature,  February  1,  1850,  directed  the  issuance 
of  patent  to  the  heirs  of  L.  for  a  tract  of  land,  "being  the  residue  of 
a  league  to  which  said  L.  in  her  lifetime  was  entitled."  L.,  a  widow 
with  children,  who  had  emigrated  to  Texas,  had,  in  1834,  procured  an 
order  for  survey  of  a  headright  league  from  a  colony  commissioner, 
had  survey,  and  received  title  to  a  part  thereof,  and  survey  elsewhere 
of  the  balance  of  the  league,  entering  into  possession,  but  receiving  no 
title  prior  to  the  Revolution  and  closing  of  the  Land  Office.  She  died 
in  1843,  leaving  the  untilled  tract  by  will  to  certain  of  her  descendants, 
and  the  special  Act  and  patent  to  her  heirs,  in  pursuance  of  it,  was 

Erocured  by  her  administrator  on  representation  of  the  facts  to  the 
egislature.  Held,  that  the  grant  was  not  a  mere  gratuity  to  her  heirs, 
but  a  recognition  of  existing  rights  in  L.,  by  virtue  of  the  survey, 
which,  though  not  constituting  title,  were  capable  of  being  devised  by 
her  will:  and  that  the  devisees  took  title  on  patent  issuing,  as  against 
her  heirs  in  general,  to  whom  the  land  was  patented.  Houston  Oil 
Co,  of  Texas  v,  Gallup,  369. 

Ouardian  and  Ward. 

1.  The  proceedings  of  a  Probate  Court  should  not  be  lightly  set  aside.     The 

orders  in  such  proceedings  are  adjudications,  and  sales  by  a  guardian, 
under  direction  of  the  court,  should  not  be  set  aside  for  irregularities 
or  errors  in  the  proceedings,  unless  it  appears  that  some  injury  or  in- 
justice has  been  done  the  estate  thereby.  The  fact  that  full  value  is 
received  for  property  of  a  ward,  sold  by  a  guardian,  will  overcome 
many  irregularities  in  the  sale.     Lomax  v,  Com^tock,  340. 

2.  Where  it  appeared  from  an  application  by  a  guardian,  for  the  sale  of 

land  belonging  to  the  estate  of  his  ward,  that  the  estate  was  indebted, 
and  that  he  had  no  funds,  or  not  a  sufficient  amount  of  funds,  to  pay  the 
indebtedness,  and  the  order  of  the  court  granting  the  application 
recited  that  a  necessity  existed  for  the  sale  of  the  property  to  prevent 
it  being  sold  for  taxes,  and  for  the  purpose  of  paying  on  claims  against 
the  esUte,  the  sale  was  valid,  notwithstanding  the  fact  that  only  fif- 
teen days  elapsed  between  the  posting  of  the  notice  of  the  application 
for  sale  and  the  return  and  filing  thereof,  and  there  was  a  slight  mis- 
take in  th^  name  of  the  estate  in  the  application  as  posted,    id. 
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3.  A  purchaser  at  a  guardian's  sale  is  required  to  look  only  to  the  appli- 

cation for  sale,  and  its  exhibits,  and  to  the  order  of  sale.    Id, 

4.  Where  the  land  sought  to  be  sold  by  a  guardian  consists  of  one  parcel, 

the  propriety  or  possibility  of  selling  a  part,  instead  of  the  whole,  is 
a  matter  for  the  county  judge  to  determine,  and  a  purchaser  at  the 
sale  can  not  be  affected  by  his  decision,  if  erroneous.    Id. 

5.  Although  the  statute  requires  that,  in  the  sale  of  improved  land  belonging 

to  the  estate  of  a  ward,  one-third  of  the  purchase  money  must  be  paid 
in  cash,  a  sale  of  such  land  by  a  guardian  for  one-fifth  cash,  and  the 
balance  in  equal  payments,  will  not  vitiate  the  sale  or  the  confirmation 
thereof  by  the  Probate  Court  when  it  appears  that  no  injury  resulted 
to  the  estate  therefrom.    Id. 

6.  A  previous  agreement  between  a  guardian  and  a  prospective  purchaser  of 

the  ward's  land,  as  to  the  price  and  terms  of  sale,  will  not  vitiate  a 
sale  in  accordance  with  the  terms  agreed  upon,  provided  the  propertv 
sold  for  its  full  value  and  no  harm  resulted  to  the  estate  of  the  ward, 
but  this  fact  should  be  made  to  appear  afiirmatively.     Id, 

7.  Where  a  purchaser  of  land,  in  good  faith,  at  a  guardian's  sale,  improves 

the  same,  he  is  entitled  to  compensation  for  his  improvements  in  the 
event  the  sale  is  set  aside  for  irregularities.    Id» 

Qoarantj. 

1.  A  guaranty  is  a  promise  to  answer  for  the  pavment  of  some  debt  or  the 
performance  of  some  duty  in  case  of  the  failure  of  another  person  who 
IS  in  the  first  instance  liable  for  such  payment  or  performance.  The 
endorsement  of  the  following  promise  upon  a  note  bv  the  pa^ee  is  not  a 
guaranty:  "On  demand  I  promise  to  pay  in  full  the  within  note." 
Clymer  v,  Terry,  300. 

Hannlets  Error. 

Cured  by  instructions.    See  Argument  of  Counsel,  1» 

As  to  undisputed  issue.    See  Argument  of  Counsel,  5. 

Bepetition  of  charges.    See  Instructions  to  Juries,  16. 

Denial  of  right  of  challenge.    See  Juries,  1, 

Mere  omission  in  charge.     See  Master  and  Servant,  7. 

On  issues  not  raised  by  evidence.    See  Master  and  Servant,  1$, 

Conclusion  of  witness.    See  Master  and  Servant,  S5, 

Charge  on  proximate  cause.    See  Negligence,  IS. 

1.  Errors  in  the  rulings  on  the  admission  of  evidence  become  harmless  on 

appeal  where  the  judgment  must  be  sustained  upon  an  issue  not  in- 
volved in  such  rulings.     Spalding  v.  Aldridge,  230. 

2.  An  appellant  can  not  complain  of  rulings  not  affecting  the  judgment  with 

respect  to  the  rights  claimed  by  him.    Id. 

3.  The  exclusion  of  evidence  becomes  harmless  when,  by  reason  of  a  correct 

charge  of  the  court,  such  evidence  would  have  been  irrelevant  if  ad- 
mitted.   Texas  d  N.  O.  Ry.  Co.  v.  Texas  d  T.  Ry.  Co.,  183. 

4.  When  a  case  is  tried  by  a  court  without  a  jury,  the  admission  of  incom- 

petent testimony  will  not  require  a  reversal  of  the  judgment  when  there 
IS  sufficient  evidence  to  sustain  the  judgment,  regardless  of  the  im- 
proper evidence.  Garcia  v.  Cleary,  466. 
6.  Where  a  witness  in  answer  to  a  question  which  was  objected  to  simply 
stated  that  he  did  not  know,  an  assignment  of  error  based  upon  the 
ruling  of  the  court  in  permitting  the  question  to  be  asked,  is  without 
merit.    Luling  Oil  d  Mfg.  Co.  v.  Gohmert,  606. 

6.  When  evidence  is  admitted  upon  an  issue,  and  the  issue  submitted  to  the 

jury,  the  sustaining  of  an  exception  to  the  pleading  presenting  the 
issue  becomes  harmless  error,  if  error  at  all.  Texas  Brewing  Co.  v. 
Bisso,  110. 

7.  Overruling  an  exception  to  a  count  in  a  petition  becomes  harmless  error, 

if  error  at  all,  when  the  court  by  its  charge  expressly  withdraws  the 
issues  presented  by  such   count  from  the  consideration  of  the  jury. 
Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  Hawkins,  128. 
9,  Overruling  special  exceptions  to  allegations  of  personal   injury  because 
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not  sufficiently  specific,  was  not  ground  for  reversal  where  such  gen- 
eral pleading  was  followed  by  more  specific  statements  of  the  injuries, 
and  the  recovery  was  limited  to  these  items.  Souihtoesiem  T.  d  T. 
Co.  V.  Tucker,  476. 

Heirs. 

Action  for  community  property.     See  Adminisiraiion,  1. 

Patent  to.     See  Orant,  1, 

Confirmation  of  ancestor's  deed.     See  Trespaas  to  Try  Title,  6. 

Construction  of  term.  See  Will,  1. 
1.  Facts  considered,  under  which  a  will  devising  real  property  to  certain  of 
testator's  heirs,  her  death  occurring  in  1843,  was  held  not  invalidated 
by  the  law  of  forced  heirship  then  existing,  the  record  showing  previous 
gifts  by  deed,  presumed  to  he  advancements,  to  the  heirs  not  provided 
for  in  the  will.    Houston  Oil  Co.  of  Tewu  v.  Oallup,  369. 

Homestead. 

Setting  aside.    See  Administration,  1. 
Illegal  sale  of.    See  Limitation,  12. 

1.  A  divorced  woman,  without  children,  is  not  entitled  to  the  homestead  ex- 

emption.   Lomaw  v.  Comstock,  341. 

2.  Upon  the  same  lot  in  a  city  a  debtor  had  two  dwelling  houses,  one  of 

which  he  occupied  as  a  home  for  himself  and  wife  and  the  other  he 
rented  to  tenants  and  used  the  income  as  a  means  of  support;  he  was 
aged  and  had  no  other  occupation  or  support.  Held,  the  renting  of 
rooms  in  such  manner  was  not  a  "business"  or  "calling"  within  the 
meaning  of  the  Constitution  defining  a  homestead.     Lyon  v.  Files,  630. 

3.  The  building  of  a  rent-house  upon  a  homestead  lot  in  a  city  or  town  does 

not  necessarily  constitute  an  abandonment  of  that  portion  of  the  lot 

as  a  part  of  the  homestead.  Evidence  considered,  and  held  to  present 
a  question  of  fact  for  the  jury.    Id. 

4.  A  written  contract  by  a  single  man  to  convey  his  land  is  valid  as  against 

the  homestead  rights  of  a  wife  marrying  him  after  the  contract  but 
before  conveyance.  The  purchaser  may  have  decree  of  specific  perform- 
ance against  the  husband  in  an  action  therefor,  joining  the  wife  as  de- 
fendant and  concluding  the  homestead  claim  of  both  defendants  by  the 
decree.  Parriss  v.  Hughes,  166. 
6.  The  wife,  it  seems,  acquires  no  homestead  rights  which  would  preclude 
the  enforcement  of  an  unrecorded  contract  made  by  the  husband  before 
marriage  for  the  sale  of  his  land  to  another,  though  she  had  no  notice 
thereof.    Id. 

6.  Under  article  16,  section  62,  of  the  Constitution,  the  surviving  husband 

is  entitled  to  homestead  for  life  in  the  community  property  of  him- 
self and  his  deceased  wife;  but  this  right  does  not  pass  to  a  second 
wife  on  his  death,  so  as  to  preclude  the  children  of  the  first  marriage 
from  having  partition  to  them  of  the  community  interest  inherited  from 
their  deceased  mother.  It  is  only  the  surviving  husband  or  wife  of 
the  deceased  spouse  under  whom  the  heirs  claim  who  is  protected  in  a 
homestead  as  against  them.    Clements,  Executor,  v.  Maury,  169. 

7.  The  homestead  right  preserved  to  the  minor  children  of  the  deceased  spouse 

(Const.,  art.  16,  sec.  62),  does  not  extend  to  grandchildren.    Id. 

Hnsband  and  Wife. 

Custody  of  child.    See  Divorce,  1-4- 

Community  or  separate  property.    See  Evidence,  tS. 

Suit  for  injuries  to  wife.     See  Pleading,  7. 

Deed  by  survivor.    See  Trespass  to  Try  Title,  6. 

1.  A  promissory  note,  the  separate  property  of  the  wife,  may  be  transferred 

by  the  endorsement  of  the  husband  alone.     Clymer  v.  Terry,  300. 

2.  In  a  suit  by  a  married  woman  against  her  husband  to  establish  her  sepa- 

rate interest  in  property  in  the  possession  of  the  husband,  and  to  pre- 
vent his  disposing  of  the  same  and  converting  the  proceeds  to  his  own 
use,  the  court  has  authority  to  appoint  a  receiver  to  manage  the  prop- 
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erty  pending  the  suit,  when  the  character  and  condition  of  the  property 
is  such  that  the  interest  of  the  plaintiff  can  be  best  proteeted  by  such 
appointment.    Bhaw  v,  Bhaw,  363. 

ImproTements. 

By  purchaser  in  good  faith.    See  Quardian  and  Ward,  7. 

Indorser. 

Release  by  failure  to  sue.    See  Notes,  i. 

Infancy. 

1.  A  girl  17  years  old  made  a  deed  of  her  interest  in  land  to  her  father; 
two  years  later  her  disability  as  a  minor  was  removed  by  judicial  pro- 
ceedings; about  two  years  later  she  refused  to  join  the  father  in  a  con- 
veyance of  the  property,  and  claimed  an  interest  in  it,  her  first  act  of 
disaffirmance.  Held  that,  if  considered  of  age  for  the  purpose  of  rati- 
fication on  the  removal  of  her  disability,  her  repudiation  was  within  a 
reasonable  time  in  view  of  the  fact  that  she  received  no  consideration; 
that  there  was  no  evidence  that  the  father,  meantime,  had  claimed  the 
sole  ownership,  and  that  she  was  residing  with  and  looked  to  him  for 
protection.    Stone  v,  Wolfe,  231. 

Xnjnnotlon. 

Against  execution  sale.     See  Misjoinder,  1, 

1.  A  writ  of  injunction  to  restrain  the  sale  of  specific  property  described  in 

an  order  of  sale,  must  be  returned  to  the  court  from  which  the  order 
of  sale  issued  when  the  effect  of  the  injunction  is  to  stay  or  suspend 
the  process  and  question  its  validity.  The  provisions  of  article  2996, 
Revised  Statutes,  are  mandatory.    Broocks  v.  Lee,  604. 

2.  In  an  appeal  from  an  interlocutory  order  granting  an  injunction,  taken 

under  the  Act  of  April  16,  1907  (Laws,  30th  Leg.,  p.  206),  the  case 
is  to  be  determined  on  the  pleading  and  evidence  before  the  trial  court 
when  the  injunction  was  granted,  and  answer  and  affidavits  filed  after 
the  order  was  made  can  not  be  considered;  the  Act«confers  only  appel- 
late jurisdiction.     City  of  Paris  v.  Sturgeon,  619. 

3.  Pleading  in  support  of  an  injunction  is  to  be  taken  most  strongly  against 

the  petitioner  seeking  such  relief,  and  must  negative  every  reasonable 
inference  arising  from  the  facts  stated  which  might  defeat  the  right 
claimed.    Id. 

4.  A  wife  sued  out  a  temporary  injunction  to  restrain  the  sale  of  certain 

lots  alleged  to  be  her  separate  property;  as  to  some  of  the  lots  the 
record  title  plainly  disclosed  the  fact  that  they  were  her  separate  prop- 
erty, but  as  to  the  other  lots  this  evidence  rested  in  parol;  a  motion 
was  filed  to  dissolve  the  injunction  on  the  ground  that  plaintiff  had 
an  adequate  remedy  at  law,  but  this  motion  was  never  acted  on  by 
the  court;  upon  the  trial  the  evidence  sustained  the  claim  of  the  wife, 
and  the  injunction  was  perpetuated  as  to  all  the  lots.  Held,  if  the 
judgment  perpetuating  the  injunction  was  error  it  was  not  fundamental 
error.    Texas  Brewing  Co.  v.  Bisso,  119. 

5.  Injunction  will  lie  in  behalf  of  the  wife  to  prevent  a  cloud  upon  her 

title  by  a  sale  of  her  property  under  execution,  when  the  evidence  upon 
which  her  right  depends  is  not  of  record  nor  shown  in  the  title  papers 
upon  which  her  right  is  predicated.    Id. 

6.  Where  plaintiffs,  in  trespass  to  try  title,  had  already  instituted  two  suits 

against  the  same  defendants  involving  the  same  issues,  in  one  of  which 
suits  judgment  was  rendered  against  them  on  demurrer,  and  in  the 
other  judgment  was  rendered  against  them  after  trial  on  the  merits, 
an  injunction  was  properly  granted  against  the  plaintiffs  upon  cross- 
bill of  the  defendants  in  the  third  suit  restraining  the  plaintiffs  from 
further  litigating  the  same  matters.    Kruegel  v.  Daniels,  216. 

7.  When  an  injunction  restraining  the  sale  of  land  under  execution  upon  a 

money  judgment  is  dissolved,  it  is  error  to  render  judgment  against 
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the  sureties  on  the  injunction  bond  for  the  amount  of  the  judgment 
in  the  absence  of  pleading  and  proof  that  the  injunction  had  caused 
such  damage.     Dillard  v.  Stringfellow  d  Hume,  410. 

Injury  to  Person. 

Recovery  for.     See  Damages,  -J,  5,  6,  7,  8,  9,  10. 

Innocent  Pnrohaser. 

Of  fraudulent  note.     See  Fraud,  1. 

Sale  by  insane  person.     See  Insanity,  1,  2. 

Insanity. 

Judgment  against  one  insane.    See  Judgment,  9-5. 
Interrupting  statute  of  limitation.    See  Limitation,  S. 
Allegations  of.     See  Pleading,  S. 

1.  The  right  to  defend,  as  an  innocent  purchaser,  an  action  to  set  aside  a 

sale  on  the  ground  of  insanity  questioned.    McLean  v.  8tith,  324. 

2.  Facts  considered,  and  held  to  show  knowledge  on  the  part  of  the  purchaser 

of  land  of  the  insanity  of  one  seeking  to  set  aside  a  judgment  and  sale 
in  foreclosure,  had  on  suit  in  his  name,  upon  the  ground  of  such  dis- 
ability.   Id. 

Instructions  to  Juries. 

Peremptory  charge  held  proper.    See  Agency,  2., 

On  implied  contract.    See  Contracts,  10,  11. 

Withdrawing  evidence  from  jury.     See  Evidence,  6. 

On  probable  cause.    See  Malicious  Prosecution,  5. 

Absence  of  request  for  charge.    See  Master  and  Servant,  7. 

Error  cured  by  other  charges.     See  Master  and  Servant,  12. 

On  care  to  discover  danger.    See  Master  and  Servant,  13. 

On  duty  to  inspect  machinery.    See  Master  and  Servant,  16,  17. 

On  duty  to  warn  of  danger.    See  Master  and  Servant,  28. 

On  duty  of  servant  to  inspect.     See  Master  and  Servant,  29. 

Refused  in  absence  of  evidence.    See  Master  and  Servant,  SS. 

On  safe  place  to  work.    See  Master  and  Servant,  S6. 

Defining  ordinary  care.     See  Negligence,  1. 

On  defective  handhold  of  car.     See  Negligence,  6. 

On  burden  of  proof.     See  Negligence,  10. 

Unforeseen  results.    See  Negligence,  12. 

On  proximate  cause.    See  Negligence,  15. 

Peremptory  charge  warranted.    See  Negligence,  21. 

On  discretion  required  of  minor.    See  Negligence,  2^,  26. 

On  care  for  safety  of  appliances.    See  Negligence,  S7,  $8. 

On  contributory  negligence.     See  Negligence,  S9. 

On  duty  to  inspect  cars.    See  Negligence,  kO. 

On  failure  to  warn  of  danger.    See  Negligence,  41. 

On  contributory  negligence.    See  Negligence,  ^2. 

Injuries  not  alleged.     See  Pleading,^  9. 

Upon  presumptions.     See  Vendor  and  Purchaser,  6. 

1.  The  definition  in  a  charge  of  the  phrase  "preponderance  of  the  evidence/' 

as  "the  greater  weight  of  the  evidence,"  is  correct.  Mutual  R.  L.  Ins. 
Co.  V.  Jay,  166. 

2.  Where  there  is  no  evidence  upon  an  issue  it  is  proper  to  refuse  a  charge 

submitting  such  issue.     Texas  BrevAng  Co.  v.  Bisso,  119. 

3.  Where  there  was  nothing  in  the  evidence  to  indicate  that  a  locomotive 

fireman  would  not  have  been  killed  by  collision  with  a  "wild"  engine 
if  the  engine  on  which  he  was  engaged  had  been  running  at  a  less 
rate  of  speed,  it  was  not  error  for  the  court  to  refuse  a  special  charge 
submitting  such  issue.    Ft.  Worth  d  R.  G.  Ry.  Co.  v.  WiUcinson,  48. 

4.  It  was  error,  in  a  suit  against  connecting  carriers,  to  submit  the  issue  as 

to  whether  plaintiff's  cattle  were  negligently  handled  or  unreasonably 
delayed  by  one  of  the  defendants,  where  the  only  proof  was  of  delay. 
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Also  to  submit  issue  as  to  unreasonable  delay  by  one  against  whom 
there  was  no  evidence  of  delay.    Houston  d  T.  C,  R,  Co.  v.  RoherU,  69. 

5.  A  general  instruction,  in  a  suit  against  several  connecting  carriers  of  a 

shipment  of  cattle,  that  plaintiff  could  recover  if  they  were  not  trans- 
ported with  ordinary  care,  was  not  misleading  where,  in  other  parts 
of  the  charge,  it  was  shown  that  each  was  liable  only  for  injury  on 
its  own  line.    Id. 

6.  The  use  of  the  words  ''if  you  so  find/'  in  applying  the  law  to  the  facts  by 

instructions  to  the  jury,  can  not  be  taken  as  intimating  that  in  the 
opinion  of  the  court  the  evidence  established  the  existence  of  such  facts. 
8t.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Cleland,  490. 

7.  The  uncontroverted  evidence  showing  that  a  certain  employe,  a  section  fore- 

man, was  charged  with  the  maintenance  of  defendant's  track  at  the  point 
where  defects  therein  caused  injury  to  another,  it  was  not  improper  to 
charge  that  defendant  was  liable  for  injury  caused  by  his  negligence 
in  maintaining  it.    Id. 

8.  It  is  not  error  to  refuse  a  requested  charge  substantially  covered  by  in- 

structions already  given.    Id. 

9.  Instructions  considered  and  held  not  to  assume  the  existence  of  defects  in 

the  defendant's  track.    Id. 

10.  A  requested  charge  which  assumes  the  existence  of  evidence  not,  in  fact, 

before  the  jury,  is  properly  refused.    El  Paso  d  S.  W.  R.  Co.  v.  Smith,  10. 

11.  A  charge  submitting  the  question  of  defendant's  negligence  should  confine 

the  issue  to  matters  pleaded.    Houston  d  T.  C.  R.  Co.  v.  Davis,  74. 

12.  It  is  proper  in  framing  a  charge  not  to  complicate  an  instruction  upon 

one  issue  or  phase  of  the  case  with  reference  to  another  issue  or  phase. 
Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  Steele,  635. 

13.  In  a  suit  for  damages  for  personal  injuries  caused  by  a  fall  from  a  ladder, 

charges  considered  and  approved;  requested  charges  considered,  and 
held  erroneous  in  that  they  took  from  the  jury  the  issue  whether  or 
not  plaintiff  knew  the  danger  attendant  upon  the  use  of  the  ladder 
under  the  circumstances.    Id. 

14.  In  a  suit  for  damages  for  personal  injuries  alleged  to  have  been  caused 

by  a  defective  clevis  (which  clevis  was  exhibited  to  the  jury  and  the 
defects  explained  by  the  plaintiff),  a  reference  in  the  court's  charge  to 
a  defective  clevis  as  the  possible  cause  of  the  injury  will  be  presumed 
to  mean  the  particular  clevis  offered  in  evidence.  Missouri,  K.  d  T. 
Ry.  Co.  V.  Blachley,  141. 

15.  The  refusal  of  a  requested  charge  which,  though  proper  in  itself,  is  al- 

ready embraced  in  the  main  charge,  is  not  error.  El  Paso  d  8.  W.  R. 
Co.  V.  (yKeefe,  679. 
10.  It  is  only  where  the  repetition  of  instructions  gives  undue  prominence  to 
one  phase  of  the  case,  and  such  prominence  is  calculated  to  prejudice 
a  party  by  inducing  the  jury  to  believe  that  the  issue  presented  is  the 
controlling  one,  that  such  repetition  is  objectionable.  Instructions  com- 
pared, and  held  not  a  repetition  one  of  the  other.  Wolf  Cig.  Stores 
Co.  V.  Kramer,  412. 

17.  It  is  proper  for  a  trial  court  to  refuse  to  give  a  special  charge  which  se- 

lects from  the  evidence  a  single  isolatea  fact,  and  seeks  to  give  such 
fact  controlling  effect  in  determining  an  issue.  Evidence  considered, 
and  rule  applied  in  a  suit  by  an  employe  against  his  employer  for  dam- 
ages for  breach  of  a  contract  of  employment,  the  issue  being  whether 
or  not  the  employer  broke  the  contract.    Id. 

18.  There  being  no  dispute  as  to  the  particular  employe  who  was  operating 

a  winch  at  the  time  plaintiff  was  injured,  but  the  evidence  being  sharply 
conflicting  as  to  whether  or  not  such  employe  was  a  vice-principal  of 
the  defendant,  it  was  error  for  the  court  to  charge  the  jury  that  the 
plaintiff  could  not  recover  if  the  jurr  found  that  his  injuries  "were 
not  caused  by  the  negligence  of  the  defendants  or  their  vice-principal 
in  operating  the  winch,"  because  the  same  might  be  taken  as  an  intima- 
tion that,  in  the  opinion  of  the  court,  the  man  who  did  operate  the 
winch  was  a  vice-principal.    Biiderman  d  Dolson  v.  Kriger,  29. 

19.  Upon  an  issue  of  contributory  negligence,  the  charge  of  the  court  should 
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be  so  framed  as  to  permit  the  jury  to  take  into  consideration  all  tbe 
evidence  introduced,  whether  by  the  defendant  or  the  plaintiff,  in  de- 
termining the  issue.    Id. 

20.  In  trespass  to  try  title  the  plaintiff  has  the  burden  of  proving,  by  a 

preponderance  of  the  evidence,  his  title  to  the  land  in  controversy. 
Charge  in  such  suit,  upon  an  issue  of  boundary,  considered,  and  held 
not  subject  to  the  objection  that  it  conveyed  to  the  minds  of  the  jury 
a  subtile  distrust  of  plaintiff's  contention,  as  compared  to  that  of  de- 
fendants, and  obscured  the  rights  and  magnified  the  burdens  of  the 
plaintiff.     Wilkins  v.  Clawson,  83. 

21.  In  an  action  against  a  number  of  defendants  to  establish  a  boundary, 

and  in  which  the  defendants  claimed  their  respective  tracts  in  Heveralty, 
charge  considered,  and  held  not  susceptible  of  the  construction  that  it 
required  the  jury  to  state,  in  their  verdict,  the  names  of  the  defendants 
against  whom  they  found,  if  any;  nor  that  it  required  tlie  jury  to  fix 
the  boundaries  of  each  of  the  several  portions  of  the  land  claimed  by 
the  defendants  which  the  jury  might  find  the  plaintiff  entitled  to  re- 
cover; but  only  that  the  jury  should  fix  the  location  of  the  line  in 
controversy,  and  this  was  proper.     Id, 

Iniuranoe,  Tire. 

1.  A  policy  of  fire  insurance  was  issued  upon  a  compress;  the  policy  con- 

tained a  stipulation,  in  effect,  that  it  should  be  void  if  the  party  insured 
was  not  the  owner  in  fee  simple  of  the  property  described,  and  that 
the  insurance  company  should  be  subrogated  to  any  right  the  insured 
might  have  against  any  one  for  the  n^ligent  burning  of  the  property; 
a  part  of  the  property  insured  was  situated  upon  leased  land,  and 
the  contract  of  lease  contained  a  waiver  of  any  liability  on  the  part 
of  the  lessor  (a  railroad  company)  in  case  of  the  negligent  burning 
of  the  compress;  the  insurance  agent  who  wrote  the  policy  was  a  di- 
rector in  the  compress  company,  and  knew  the  above  facts.  Held,  that 
the  knowledge  of  the  agent  will  be  imputed  to. the  insurance  company, 
and  that  it  will  be  presumed  that  the  stipulations  in  the  policy  were 
waived.    Fire  Assn.  of  Pa.  v.  La  Orange  d  L.  Comp.  Co.,,  172. 

2.  Ordinarily  a  principal  is  not  chargeable  with  notice  of  such  facts  as  come 

to  the  knowledge  of  his  agent  whilst  engaged  in  a  transaction  with 
which  the  principal  has  no  concern;  but  this  rule  does  not  apply  to 
an  insurance  agent  who,  while  acting  without  the  scope  of  his  agency, 
acquires  information  materially  affecting  risks  of  insurance  which  he 
thereafter,  with  such  knowledge  present  in  his  mind  and  fully  conscious 
thereof,  accepts  in  behalf  of  his  principal.    Id, 

Ininrance,  Life. 

1.  Where,  by  the  laws  of  a  State,  benefit  societies  are  defined  and  required 

to  comply  with  certain  formalities  before  doing  business  in  such  State, 
a  failure  to  comply  with  such  statutory  requirements  will  preclude 
them  from  the  benefit  of  the  liberal  rules  and  laws  which  apply  to  such 
societies,  and  they  will  be  regarded  and  treated  as  regular  insurance 
companies.    Loyal  Americans  of  Rep.  v.  McClanahan,  256. 

2.  A  benefit  society  was  incorporated  in  Illinois;  it  had  subordinate  lodges 

in  Missouri,  and  issued  benefit  certificates  therein,  but  it  failed  to 
comply  with  the  laws  of  Missouri  defining  and  regulating  such  so- 
cieties; the  benefit  certificates  issued  by  it  stipulated  that  the  cer- 
tificate should  be  void  in  case  of  suicide;  the  laws  of  Missouri  provided 
that  suicide  should  be  no  defense  *to  a  suit  upon  a  policy  of  life  in- 
surance unless  it  be  shown  that  the  insured  contemplated  suicide  at  the 
time  he  made  application  for  the  policy;  the  constitution  of  the  society 
provided  that,  in  case  of  suit  upon  a  benefit  certificate,  the  certificate 
should  be  construed  according  to  the  laws  of  the  Stete  where  issued. 
In  a  suit  in  this  State  upon  such  a  benefit  certificate  issued  in  Missouri, 
the  court  properly  disregarded  the  defense  of  suicide,  and  instructed 
a  verdict  for  the  plaintiff.    Id. 

3.  In  a  suit  upon  a  policy  of  life  insurance  the  declarations  of  the  father  of 
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the  applicant  for  insurance,  made  at  the  time  the  application  is  being  * 
prepared,  and  in  answer  to  a  question  by  the  medical  examiner  of  the 
insurance  company,  as  to  the  time  and  place  of  birth  of  the  applicant, 
are  competent  testimony  (the  father  being  dead),  and  not  subject  to  the 
objection  that  they  were  declarations  post  litem  motam.  Mutual  R.  L. 
Ins,  Co,  17.  Jay,  165. 

4.  Where,  by  the  terms  of  a  contract  of  life  insurance,  the  insured  was  re- 
quired to  pay  premiums  bi-monthly  as  a  condition  of  the  continued 
existence  of  the  policy,  and  the  giving  of  notice  of  the  due  dates  of 
such  premiums  was  expressly  waived,  a  failure  to  pay  such  premiums 
within  the  time'  stipulated  will  work  a  forfeiture  of  the  policy,  and 
the  failure  on  the  part  of  the  company  to  give  such  notice  will  be  no 
excuse  even  though  it  had  been  the  custom  of  the  company  to  do  so. 
Kray  v.  Mutual  R,  L.  Ins,  Co,,  555. 

6.  Where  a  contract  of  life  insurance  stipulated  for  the  pa3^ent  of  special 
assessments  upon  the  policy  as  well  as  regular  periodical  assessments, 
a  belief  on  the  part  of^a  policy  holder  that  certain  special  assessments 
which  he  had  paid  were  unauthorized,  will  not  justify  a  refusal  to  pay 
the  regular  assessments.  Contract  of  insurance  considered,  and  held  to 
authorize  special  as  well  as  regular  assessments.'    Id, 

6.  In  a  suit  upon  a  policy  of  life  insurance,  evidence  considered,  and  held 

to  show  an  intention  on  the  part  of  the  insured  to  let  the  policy  lapse. 
Id. 

7.  The  stating  by  an  insurance  company  of  one  ground  for  refusing  to  pay  a 

policy  of  life  insurance  does  not  necessarily  involve  a  waiver  of  every 
other  ground  of  defense.     Metropolitan  L,  Ins,  Co.  v.  Wagner,  233. 

8.  When  a  policy  of  life  insurance  expressly  provides  that  the  proofs   of 

death  shall  contain  the  record  and  verdict  of  the  coroner's  inquest,  if 
any  be  held,  and  that  the  proofs  of  death  shall  be  evidence  of  the  facts 
therein  stated  in  behalf  of  the  insurance  company,  the  proofs  of  death 
must  contain  such  record  and  verdict  when  they,  in  fact,  exist.  The 
coroner's  record  and  verdict  are  competent  evidence  under  such  circum- 
stances.    Id. 

9.  In  a  suit  upon  a  life  insurance  policy,  the  defense  being  suicide,  evidence 

considered,  and  held  insufficient  to  support  a  verdict  against  the  de- 
fendant.   Id, 

Interest. 

On  statutory  penalty.     See  Judgment,  6. 

Intoxicating  Liqnors. 

Contesting  local  option  elections.    See  Elections,  10-15. 

1.  The  collection  of  penalties  for  violation  of  a  liquor  dealer's  bond  in  local 

option  territory',  can  not  be  enforced  when  the  bond  is  not  signed  by 
the  principal;  and  this,  though  the  bond  was  delivered  by  the  prin- 
cipal in  person  to  the  county  judge,  and  his  approval  secured.  State 
V,  Teague,  535. 

2.  In  a  suit  for  a  penalty  upon  a  statutory  bond  neither  the  principle  of 

estoppel,  nor  tlie  rule  of  equity,  which  regards  that  as  done  which 
ought  to  have  been  done,  has  any  application.    Id, 

Irrigation  Company. 

As  a  common  carrier.    See  Corporations,  10,  11, 

Joint  Wrongdoers. 

I.  A  company  which  rents  defective  refrigerator  cars  to  a  railroad  company 
and  is  jointly  interested  in  and  sliares  with  the  railroad  company  the 
profits  of  operating  the  cars,  is  a  joint  tort  feasor  with  the  railroad 
company,  and  each  is  severally  liable  for  injuries  resulting  from  the  use 
of  such  cars.  No  right  of  recovery  over  exists  as  between  such  parties. 
Continental  Fruit  Express  v.  Leas,  585. 

Vol.  L.  Civil— 44. 
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2.  Evidence  considered  and  held  sufficient  to  siutain  a  finding  that  a  eom- 
pany  which  rented  refrigerator  cars  to  a  railroad  to  be  used  in  the 
transportation  of  freight,  was  engaged  with  the  railroad  company  in 
operating  the  car  and  shared  in  the  profits  of  the  business.    Id. 

Judgment. 

Setting  aside  homestead.    See  Administration,  1, 

By  default.    See  Amendment,  1. 

Transfer  by  real  owner.    See  Assignment,  J. 

Disposing  of  issues.    See  Divorce,  S. 

Action  to  set  aside.     See  Limitation,  2. 

On  last  day  of  term.    See  Practice  in  Trial  Court,  8. 

Pleading  showing  former  adjudication.    See  Res  Adjudieaia,  i. 

Collateral  attack  on.     See  Tax  Sale,  1, 

Admitting  will  to  probate.     See  Wills,  2. 

1.  An  appeal  from  a  judgment  which  the  record  shows  has  not  been  entered 

in  the  minutes  can  not  be  sustained.  Therefore  the  perfecting  of  an 
appeal  within  due  time  after  the  entry  of  the  judgment  nunc  pro  tune 
at  a  subsequent  term  is  sufficient  and  will  give  the  Appellate  Court 
jurisdiction.    Tewds  d  N.  0.  Ry.  Co.  v.  Temas  T.  d  Lumh.  Co.,  182. 

2.  The  reasons  of  a  probate  judge  for  entering  an  order  for  the  sale  of  land 

belonging  to  the  estate  of  a  ward  are  not  competent  evidence  in  a 
certiorari  proceeding  to  set  aside  the  order.    Lomax  v.  Comstock,  341. 

8.  Facts  considered,  and  held  to  show  that  a  judgment  and  sale  in  foreclosure 
were  fraudulent  and  voidable,  because  obtained  in  a  suit  instituted  in 
plaintifiTs  name,  but  without  his  knowledge  or  authority;  because  the 
sale  was  to  a  national  bank  shown  by  the  judgment  to  have  no  interest 
in  the  foreclosure  or  in  the  property,  and  because  the  plaintiff  in  whose 
name  the  suit  was  brought  was  insane  at  the  time.    McLean  v.  Stithy  324. 

4.  Lis  pendens  does  not  necessarily  terminate  upon  the  rendition  of  the  judg- 
ment. Where  suit  to  foreclose  a  vendor's  lien  was  brought,  and  judg- 
ment recovered  in  the  name  of  the  holder,  but  without  his  authority 
or  knowledge,  he  being  insane  at  the  time,  and  the  property  fraudu- 
lently sold  under  such  judgment  for  a  grossly  inadequate  price,  one 
buying  from  the  purchaser  at  such  sale,  and  having  knowledge  of  such 
insanity  of  the  plaintiff,  should,  it  seems,  be  treated  as  a  purchaser 
pendente  lite,  taking  title  subject  to  the  right  of  the  plaintiff,  against 
him  equally  as  against  his  vendor,  to  have  such  judgment  and  sale  set 
aside  in  an  action  brought  for  that  purpose.    Id. 

6.  A  foreclosure  and  sale  under  a  vendor's  lien,  for  an  inadequate  price  not, 
in  fact,  paid  to  the  lienholder,  who  neither  authorized  nor  knew  of 
the  suit  brought  in  his  name,  being  insane  at  the  time,  was  fraudulently 
carried  through  for  the  purpose  of  acquiring  title  to  the  property  by 
the  purchaser  at  such  sale.  The  attorney  for  such  purchaser,  who  at- 
tended to  having  the  sale  and  purchase  made,  but  had  not  obtained  the 
judgment  nor  l^en  a  party  to  the  fraud,  but  who  knew  of  plaintiff's 
insanity  and  of  the  inadequacy  of  the  price  afterwards  purchased  the 
land.  Held,  that  he  took  title  subject  to  the  right  of  the  plaintiff  to 
have  the  judgment  and  sale  set  aside  and  the  lien  reinstated  against 
him  equally  as  against  his  vendor.    Id. 

6.  Where,  in  a  suit  upon  a  life  insurance  policy,  a  verdict  is  rendered  for 
the  amount  of  the  policy  and  for  the  statutory  twelve  percent  damages, 
it  is  proper  that  the  entire  judgment  should  bear  interest  from  date. 
Mutual  R.  L.  Ins.  Co.  v.  Jay,  166. 

Judicial  Hotioe. 

Of  acts  of  territorial  legislature.    See  Foreign  Law.  i. 

Juries. 

Misconduct  of.    See  New  Trial,  1. 
Verdict  by  lot.    See  Verdict,  1. 
1.  The  mere  denial  of  the  right  to  challenge  a  disqualified  juror  does  not 
entitle  the  complaining  party  to  a  new  trial.    It  must  appear  in  addi- 
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tion  to  such  denial  that  some  injury  was  sustained  in  consequence  of 
the  ruling,  and  the  mere  fact  that  the  challenging  party  had  exhausted 
his  challenges  in  the  selection  of  the  jury  is  not  sufiicient  to  show  injury. 
Missouri,  K.  d  T.  Ry.  Co,  of  Texas  v,  Steele,  634. 
2.  That  the  amount  of  a  verdict  in  a  damage  suit  had  heen  ascertained  by 
dividing  the  sum  of  the  amounts  advocated  by  the  different  jurors  by 
the  number  of  the  jurymen  is  not  cause  for  reversal  when  it  is  made 
to  appear  that  the  jury  reached  an  agreement  as  to  the  amount  to  be 
allowed  after  the  result  had  thus  been  figured  on,  and  independently 
thereof,  especially  after  a  motion  for  new  trial,  based  on  the  manner 
of  arriving  at  a  verdict,  had  been  overruled  by  the  trial  court.  Chicago, 
/?.  /.  ds  P,  Ry.  Co.  V.  Trippett,  279. 

Jurltdiotion. 

In  suits  for  taxes.    See  Taw  Sale,  S. 

Killing  Stock. 

Fencing  at  station  grounds.    See  Railroads,  6-^.' 

Laehea. 

Action  to  set  aside  judgment.     See  Limitation,  2, 

landlord  and  Tenant. 

Possession  by  tenant.     See  Limitation,  15. 

1.  Ordinarily,  when  a  tenant  assigns  the  unexpired  portion  of  his  lease  to 

another  with  the  consent  of  the  landlord,  and  the  landlord  accepts  the 
assignee  as  his  tenant,  the  original  tenant  is  relieved  from  liability  un- 
der the  lease  for  future  rents,  and  the  goods  of  the  original  tenant 
remaining  upon  the  premises  in  the  possession  of  the  subtenant  are  not 
subject  to  the  landlord's  lien  for  rents  accruing  after  the  assignment. 
But  where  the  tenant  sells  his  goods  to  the  assignee  at  the  time  he 
assigns  the  lease,  such  goods  are  thereafter  the  property  of  the  assignee, 
and  are  liable  in  his  hands  for  the  rent  due  by  the  tenant  before  the 
assignment,  and  for  the  rent  which  the  assignee  may  afterwards  owe. 
Evidence  considered,  and  held  sufficient  to  support  a  judgment  fore- 
closing a  landlord's  lien  upon  hotel  furniture  as  against  both  an  origi- 
nal tenant  and  his  assignee.    Kennedy  v.  Groves,  266. 

2.  W.  held  a  landlord's  lien  on  property  of  G.;  K.  held  a  mortgage  upon 

the  same  property  to  secure  a  debt  against  G.;  during  a  suit  between 
the  three  for  debt  and  foreclosure,  K.  sequestered  the  property  and  W. 
replevied  the  same  and  used  it  for  two  years.  Held,  that  as  against  K. 
the  debt  due  W.  by  G.  should  be  credited  with  reasonable  rental  value 
of  the  property  during  the  time  W.  held  and  used  it,  and  this  without 
regard  to  whether  or  not  W.  wrongfully  replevied  or  whether  he  won 
or  lost  his  suit  against  G.    Id. 

X.egal  Title. 

Express  reservation  of  lien.    See  Vendor  and  Purchaser,  4, 

Lien. 

Of  landlord  for  rent.    See  Landlord  and  Tenant,  1,  2. 

Adjustment  of  equities.    See  Vendor  and  Purchaser,  1. 

For  payment  in  Mexican  money.    See  Vendor  and  Purchaser,  S,  4. 

Express  reservation  of.  See  Vendor  and  Purchaser,  ^. 
1.  As  between  first  and  second  lienholders  upon  the  same  property,  the  sec- 
ond lienholder  has  the  right  to  see  that  the  debt  of  the  first  lienholder 
is  reduced  by  any  offset  that  the  common  debtor  has  against  such 
debt,  to  the  end  that  his  security  may  not  be  impaired.  Kennedy  v. 
Oroves,  266. 

lightning. 

As  act  of  God.    See  Negligence,  21, 
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Limitation. 

Not  suspended  by  sickness.    See  Aaaignment  far  Creditors,  4- 
Apportioninent  of  land  lost  by.    See  Cotenanis,  1, 
Failure  to  discover  mistake.    See  Deed,  4, 
Application  of  payment.    See  Payment^  2. 

1.  To  set  the  statute  of  limitation  in  motion  in  favor  of  a  trustee,  there 

must  be  an  express  repudiation  of  the  trust  by  him.  Watson  v.  Parker^ 
Admr.,  616. 

2.  A  suit  in  the  nature  of  a  bill  of  review  to  set  aside  a  judgment  of  fore- 

closure and  sale  of  land  thereunder  is  not  barred  by  limitation  short 
of  four  years;  and  the  defense  of  laches  or  stale  demand  will  not  arise 
in  less  time.     McLean  v.  Slith,  324. 

3.  Limitation  docs  not  run  against  an  insane  person.    Id, 

4.  The  fact  that  one  in  possession  of  land  adversely  to  the  true  owner  holds 

it  under  the  mistaken  belief  that  the  title  is  in  the  State,  and  with  the 
intention  of  acquiring  it  from  the  State,  will  not  preclude  him  from 
getting  title  by  limitation  against  the  true  owner.    Morgan  v.  White,  318. 

6.  One  who  had  acquired  full  title  to  land  by  limitation  would  not  defeat 

the  right  so  gained  by  afterwards  conceiving  a  mistaken  belief  that  the 
title  had  never  passed  out  of  the  State,  though  it  should  be  held  that 
possession  under  such  belief  could  not  be  a  basis  for  limitation.  Id. 
0.  The  conveyance  of  land  by  one  whose  interest  or  connection  with  the  title 
does  not  appear  does  not  place  the  grantee,  taking  possession  and  hold- 
ing under  such  deed  purporting  to  convey  the  sole  title,  in  the  position 
of  a  tenant  in  common  with  other  parties  who  own  an  undivided  in- 
terest; his  possession  is  not,  on  its  face,  that  of  a  co-tenant,  and  no 
repudiation  of  co-tenancy,  brought  to  the  knowledge  of  the  part  owners, 
is  necessary  in  order  to  entitle  him  to  claim  limitation  against  them.    Id. 

7.  The  possession  of  land  under  a  recorded  deed  purporting  to  convey  the 

entire  title  within  certain  metes  and  bounds  is  notice  to  owners  of  an 
undivided  interest  in  such  land  that  the  possessor  claims  adversely  to 
them,  and  not  as  their  co-tenant.    Id, 

8.  In  order  to  entitle  one  to  recover  land  by  limitation  title  it  is  not  necessary 

that  the  period  of  adverse  possession  should  immediately  precede  the 
filing  of  the  suit;  it  is  sufficient  if  the  title  has  been  acquired  at  any 
time  theretofore  by  compliance  with  the  statutory  requirements.  Texas 
d  N,  O.  Ry.  Co.  v.  Texas  T,  d  Lumh,  Co.,  182. 

9.  The  statute  of  limitation  does  not  begin  to  run  in  favor  of  one  holding 

under  a  tax  deed  until  two  years  from  the  date  of  the  sale.  Young 
V.  Jackson,  351. 

10.  An  instrument  in  writing  which,  after  appointing  the  party  therein  named 

attorney-in-fact  for  the  maker,  conveys  to  such  party  absolutely  and 
in  fee  simple  an  undivided  interest  in  the  land  referred  to  in  the  in- 
strument, IS  sufficient  basis  for  the  five  years'  statute  of  limitation. 
Yarhrough  v.  Whitman,  391. 

11.  An  undivided  interest  in  land  may  be  acquired  by  adverse  possession  un- 

der the  five  years'  statute  of  limitation,  and  the  payment  of  taxes  by 
a  party  claiming  such  interest  will  be  ascribed  to  his  interest.     Id, 

12.  When  the  homestead  is  sold  by  the  husband  over  the  protest  of  the  wife, 

and  without  her  joinder  in  the  deed,  the  ten  years'  statute  of  limita- 
tion will  run  from  the  date  of  the  sale  against  her  right  and  the  right 
of  her  heirs  to  recover  the  same.    Sanders  v.  Word,  294. 

13.  Even  though  a  deed  be  void,  it  is  admissible  in  evidence,  and  may  be  con- 

sidered under  a  plea  of  limitation  for  the  purpose  of  determining  the 
extent  and  boundaries  of  the  vendee's  claim  and  the  disseizin  of  the 
vendor.    Id. 

14.  In  a  suit  of  trespass  to  try  title  to  160  acres  of  land,  the  plaintiff  claim- 

ing under  the  ten  years'  statute  of  limitation,  it  appeared  from  the  evi- 
dence that  tlie  land  in  controversy  was  a  quarter  of  a  640-acre  survey; 
that  the  160  acres  claimed  by  plaintiff  had  never  been  actually  sur- 
veyed or  in  any  manner  segregated  from  the  remainder  of  the  survey; 
the  plaintiff  made  his  improvements  about  the  center  of  the  160-acre 
tract,  his  enclosure  embracing  from  eight  to  sixteen  acres,  and  his 
possession  began  and  continued  with  the  intention  to  acquire  160  acres 
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by  limitation.  Held,  the  trial  court  erred  in  limiting  plaintiff's  re- 
covery to  the  land  actually  enclosed.  Davis  v.  Receivers  of  Houston 
Oil  Co.,  697. 
15.  In  1884  S.  purchased  a  large  cattle  ranch  within  the  boundaries  of  which 
was  a  section  of  land  belonging  to  G.;  in  1888  S.  leased  said  section 
from  G.  for  a  term  of  one  year,  the  contract  of  lease  being  in  writing: 
said  lease  was  not  renewed,  and  no  other  lease  was  ever  executed  be- 
tween the  parties,  and  the  rental  for  no  other  year  was  ever  paid; 
there  was  no  evidence  that  the  owner  or  landlord  was  ever  actually 
notified  of  any  repudiation  of  the  tenancy;  in  1809  S.  received  from 
one  C.  a  deed  to  the  same  section  of  land,  which  was  duly  recorded; 
G.  had  no  right  or  title  to  the  land,  and  the  purpose  of  his  deed  to  8. 
was  to  set  in  motion  the  statute  of  limitation;  from  the  date  of  said 
deed  S.  and  his  heirs  openly  claimed  and  used  the  land  as  their  own, 
and  held  adverse  possession  thereof  until  1907,  when  a  vendee  of  G. 
filed  suit  of  trespass  to  try  title  for  the  land.  Held,  because  G.  was 
recognized  by  S.  as  the  owner  of  the  land  by  lease  contract  and  acts 
of  tenancy,  and  there  had  never  been  any  repudiation  of  tenancy  brought 
home  to  the  knowledge  of  S.  or  any  surrender  of  the  land,  the  statute 
of  limitation  could  not  avail  the  defendants,  and  the  plaintiff  was  en- 
titled to  recover.     Hyman  v.  Grant,  37. 

Us  Pendens. 

Termination  of  litigation.    See  Judgment,  4, 

IdTestook. 

Delay  in  furnishing  cars.    See  Carriers  of  Freight,  2,  S. 
Killed  by  railway.    See  Railroads,  5-8. 

Local  Option. 

Contesting  adoption  of  law.    See  Elections,  10-15. 
Liquor  dealer's  bond.     See  Intoxicating  Liquors,  1,  2. 

Kalldons  Prosecntlon. 

1.  Advice  of  private  counsel,  though  made  on  full  disclosure  of  the  facts  ascer- 

tainable, is  not  a  complete  defense,  as  showing  probable  cause,  against 
an  action  for  falsely  prosecuting  one  for  crime;  but  it  is  otherwise  as 
to  action  taken  on  advice  of  the  public  prosecuting  officer  of  the  State; 
his  advice,  if  given  on  a  fair  statement  to  him  of  the  facts  known, 
is  a  defense  against  an  action  for  damages.  Missouri,  K.  d  T.  Ry.  Co. 
of  Texas  v.  Oroseclose,  525. 

2.  One  making  to  the  prosecuting  officer  of  the  State  a  fair  and  full  dis- 

closure of  the  facts  within  his  knowledge  is  protected  by  his  advice  that 
they  showed  probable  cause  for  prosecuting,  and  was  not  under  the 
duty  of  making  inquiry  as  to  other  matters  not  within  his  knowledge.  Id. 

3.  The   ruling  in   Kleinsmith   v.   Hamlin,   60   S.   W.,   994,   distinguished   as, 

involving  a  failure  to  truthfully  and  fully  disclose  to  the  prosecuting 
officer  the  facts  known.    Id. 

4.  The  burden  is  on  plaintiff,  in  an  action  for  false  prosecution,  to  show,  not 

only  that  it  was  instituted  without  probable  cause,  but  that  the  charge 
was  false  in  fact;  presumption  of  his  innocence  and  the  fact  of  his 
acquittal  does  not  relieve  him  from  this  necessity.    Id. 

5.  An  instruction  that  the  prosecution,   to  be   actionable,  must  have  been 

instituted  without  probable  cause  is  not  equivalent  to  the  charge  that 
it  must  be  also  false  in  fact;  and  failure  to  require  the  latter  element 
as  a  condition  for  recovery  was  error  in  the  charge  and  not  mere  omis- 
sion. Hurlbut  v,  Boaz,  4  Texas  Civ.  App.,  371,  followed,  and  Porter 
V.  Martyn,  32  S.  W.,  733,  disapproved.    Id. 

Vaster  and  Servant. 

Damages  for  wrongful  discharge.    See  Contracts,  8. 
Knowledge  of  servant's  incompetency.    See  Evidence,  S7. 
Delegation  of  master's  duty.    See  Instructions  to  Juries,  7. 
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Servant's  knowledge  of  danger.    See  Instruetions  to  Juries,  19, 
Proximate  cause  of  injury.    See  Negligence,  9. 
Defects  in  telephone  pole.    See  Negligence,  IS. 
Employment  of  minor.    See  Negligence,  24,  25. 
Injury  to  brakeman  in  switching.    See  Negligence,  35. 
Defective  step  on  caboose.    See  Negligence,  S6-S9. 
Inspection  of  foreign  cars.    See  Negligence,  J^O. 
Failure  to  warn  of  danger.    See  Negligence,  il,  ^2. 
Allegations  as  to  vice  principal.    See  Pleading,  8. 
Statute  as  to  switch  lights.    See  Raihcaye,  2-^. 

1.  As  to  a  railroad  passenger,  the  fact  of  an  accident  raises  a  presumption 

of  negligence  on  the  part  of  the  carrier;  but  as  to  an  employe  no  such 
presumption  arises  from  the  mere  happening  of  the  event.  In  the 
latter  case  negligence  must  be  shown  affirmatively.  But  there  are  cases 
in  which  the  very  nature  of  the  accident  raises  a  presumption  of  neg- 
ligence.   Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Oarven,  246. 

2.  In  a  suit  by  an  employe  for  damages  for  personal  injuries  caused  by  the 

explosion  of  a  locomotive  boiler,  evidence  considered,  and  held  insuffi- 
cient to  show  negligence  on  the  part  of  the  defendant,  nor  was  the 
accident  of  such  a  character  as  to  raise  a  presumption  of  negligence,  /d. 

3.  In  a  suit  for  personal  injuries,  the  burden  is  upon  the  defendant  to  de- 

velop and  sustain  a  defense  of  assumed  risk,  and  in  the  absence  of  any 
evidence  upon  the  issue  it  will  not  be  presumed.  El  Paso  d  8.  W.  R. 
Co.  V.  O'Keefe,  579. 

4.  It  is  not  the  duty  of  a  railroad  employe  to  inspect  the  cars  which  he  Is 

required  to  use.  He  has  the  right  to  rely  on  the  employer  having  ex- 
ercised care  to  have  them  in  a  condition  safe  for  use.    Id. 

6.  In  a  suit  by  a  servant  against  the  master  for  damages  for  personal  in- 

juries caused  by  a  smoke  stack  falling  upon  the  plaintiff  while  he  was 
cngt^gcd  in  working  upon  the  same,  evidence  considered,  and  held  to 
justify  the  court  in  submitting  the  issues  of  assumed  risk  and  con- 
tributory negligence  to  the  jury.  Binyon  v.  8mith,  398. 
0.  A  locomotive  fireman  has  the  right  to  assume  that  the  railroad  company 
will  perform  its  statutory  duty  to  have  its  main  line  switches  properly 
lighted,  and  hence  he  does  not  assume  any  risk  from  this  source  in  riding 
upon  an  engine  equipped  with  only  an  oil  headlight.  Missouri,  K.  d 
T.  Ry.  Co.  of  Texas  v.  McDuffy,  202. 

7.  In  the  absence  of  a  request  to  supply  or  cure  an  error  of  omission  in  a 

charge,  such  error  is  not  cause  for  reversal  of  a  judgment.    Id. 

8.  Evidence  considered   and  held  to  warrant  the   refusal   of   a  charge  that 

plaintiff,  injured  while  attempting  to  cross  the  track  in  front  of  moving 
cars  and  acting  in  an  emergency  for  the  protection  of  defendant's  prop- 
erty, assumed  the  risk  of  injury,  the  question  of  his  contributory  neg- 
ligence in  so  doing  having  been  properly  submitted.  8t.  Louis  8.  W. 
Ry.  Co.  of  Texas  v.  Cleland,  499. 

9.  A  rule  of  a  railway  company  that  "in  case  of  danger  to  the  company's 

property  employes  must  unite  to  protect  it,"  was  admissible  in  evidence 
as  bearing  on  the  conduct  of  a  brakeman  injured  by  falling  under 
moving  cars,  in  the  endeavor  to  catch  and  check  cars  switched  by 
another  train  crew  which  were  about  to  escape  down  £rade  and  threat- 
ening damage.    Id. 

10.  A  charge  that  it  was  not  the  duty  of  a  railway  brakeman  to  inspect  the 

track  for  defects  was  proper;  and  if  its  qualification  as  to  the  effect 
of  obvious  defects  was  desired  a  special  instruction  thereon  should 
have  been  requested.     Id. 

11.  In  a  suit  by  a  car  repairer  for  damages  for  personal  injuries  caused  by  a 

lot  of  car  doors  falling  upon  him,  evidence  considered,  and  held  suffi- 
cient to  support  findings  of  the  jury  that  the  plaintiff  did  not  assume 
the  risk  and  danger  of  said  injury,  that  his  co-employes,  through  whose 
negligence  he  was  injured,  were  not  his  fellow  servants;  and  that  said 
co-employes  should  reasonably  have  foreseen  that  injury  was  likely  to 
result  from  their  act.     Texas  d  N.  O.  Ry.  Co.  v.  Banoick,  544. 

12.  Upon  an  issue  of  assumed  risk  the  court  charged  the  jury  that  the  plain- 
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tiff,  an  employe,  assumed  such  risks  as  he  knew  of,  or  "must  neces- 
sarily have  known  in  the  ordinary  discharge  of  his  duties."  Held, 
harmless  error  in  view  of  other  portions  of  the  charge  wherein  the 
court  correctly  stated  the  law,  and  because  the  evidence  did  not  in 
fact,  raise  the  issue  of  assumed  risk.    Id. 

13.  A  special  charge  upon  the  issue  of  assumed  risk  which  omits  the  legisla- 

tive qualifications  of  such  defense  (Gen.  Laws,  1905,  page  386),  and 
which  is  calculated  to  mislead  the  jury  into  imposing  upon  plaintiff 
an  affirmative  duty  of  care  to  discover  the  danger,  is  erroneous  and 
therefore  properly  refused.    Id. 

14.  The  Act  of  1905  concerning  the  defense  of  assumed  risk  (Gen.  Laws,  1906, 

page  386)  is  not  subject  to  the  constitutional  objection  that  it  en- 
croaches upon  the  law  of  contributorv  negligence  without  that  subject 
being  expressed  in  the  caption.  Saia  Act,  while  leaving  contributory 
negligence  intact,  practically  abolishes  the  defense  of  assumed  risk  by 
making  the  question  one  of  contributory  negligence  in  every  case.  Id. 
16.  In  a  suit  by  an  employe  against  his  employer  for  damages  for  personal 
injuries,  a  charge  by  the  court  upon  the  right  of  the  employe  to  assume 
that  his  employer  had  provided  him  with  safe  appliances  with  which 
to  do  his  work  considered,  and  held  correct.  Missouri,  K.  d  T.  Ry.  Co, 
V.  BlacJOey,  141. 

16.  A  charge  upon  the  duty  of  the  master  to  inspect  machinery  with  which  a 

servant  is  required  to  work  considered,  and  held  not  to  impose  a  greater 
burden  upon  the  master  than  the  law  requires.    Id, 

17.  A  charge  upon  the  duty  of  inspection,  which  ignores  the  question  of  skill 

or  competency  of  the  person  making  the  inspection  is  incorrect,  and 
properly  refused.    Id. 

18.  When  an  employer  delegates  to  an  employe  the  duty  of  inspecting  ma- 

chinery with  which  other  employes  are  to  work  such  employe  becomes 
a  vice-principal  of  the  employer.     Id. 

19.  A  witness  who  had  worked  for  a  railroad  company  for  twenty-five  years, 

and  was  familiar  with  its  manner  of  inspecting  cars,  is  qualified  to 
testify  to  and  describe  the  same.    Id. 

20.  The  Legislature  of  this  State  has  not  amended  or  in  any  manner  modi- 

fied the  common  law  rules  adopted  by  the  courts  for  determining  the 
liability  of  a  master  to  his  servant  arising  from  the  negligent  conduct 
of  a  fellow  servant  in  any  department  of  labor,  except  that  pertaining 
to  the  operation  of  railroads.    Suderman  d  Dolson  v.  KrigeVy  29. 

21.  A  master  is  liable  for  the  negligent .  acts  of  his  vice-principal  resulting 

in  injury  to  one  under  his  authority  when  the  latter  is  engaged  in 
the  performance  of  some  service  belonging  to  the  grade  of  duties  im- 
posed upon  a  fellow  servant  of  the  injured  party,  and  this  is  true 
whether  the  service  so  performed  by  the  vice-principal  is  a  part  of  his 
common  employment  or  some  act  of  his,  out  of  nis  regular  line  of 
work,  which  he  voluntarily  undertakes  to  perform.     Id. 

22.  The  foreman  of  a  group  of  workmen  may  be  the  vice-principal   as  to 

those  under  him,  and  at  the  same  time  be  the  fellow  servant  of  other 
employes  occupying  another  grade,  lower  in  rank,  in  a  different  de- 
partment of  the  service  of  the  same  master.    Id. 

23.  If  the  negligence  of  a  vice-principal  results  in  injury  to  any  of  those 

under  his  control,  and  to  whom  he  sustains  that  relation,  his  grade 
and  rank  in  the  service,  and  not  the  particular  act  of  negligence,  will 
determine  the  liability  of  the  master.  On  the  other  hand,  if  his  neg- 
ligence results  in  injury  to  one  not  under  his  control,  and  to  whom 
he  does  not  sustain  the  relation  of  vice-principal  in  fact,  althou^  the 
injured  party  may  be  of  a  lower  grade  in  the  service  of  the  master, 
yet  the  liability  of  the  master  must  be  determined  by  the  character  of 
the  act  which  was  negligently  done,  and  not  by  the  rank  of  the  servant 
who  did  it.  In  this  latter  case  the  master  would  not  ordinarily  be 
liable.    Id. 

24.  The  term  "vice-principaP'  is  generally  understood  by  the  courts  as  indi- 

cating a  particular  kind  of  a  representative  of  the  master— one  having 
the  authority  to  employ  and  discharge  servants  under  his  control.    lai 
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25.  The  duty  of  using  ordinary  care  to  select  senrants  of  Bufl&!ient  care,  skill, 
prudence  and  good  habits  to  make  it  probable  that  they  will  not  cause 
injury  to  each  other,  and  to  dismiss  servants  who  show  such  a  want 
of  these  qualifications  as  to  give  reasonable  ground  for  apprehension 
that  they  will  injure  their  fellow  servants,  are  duties  personal  to  the 
master,  and  can  not  be  delegated.    El  Paso  d  8.  W.  Ry,  Co.  v.  Smith,  10. 

20.  A  servant  must  not  only  know  of  a  defect  in  an  instrumentality,  whether 
animate  or  inanimate,  furnished  by  his  master,  but  must  know  or  be 
charged  with  knowledge  of  the  danger  that  may  probably  ensue  from 
its  use,  before  he  can  he  held  to  have  assumed  the  risk  of  such  known 
defect.    Id. 

27.  An  employe  charged  with  the  duty  of  keeping  a  place  safe  to  work  in  is  a 

vice-principal  of  the  master  regardless  of  the  rank  of  the  servant  to 
whom  the  duty  is  entrusted,  and  the  negligence  of  such  servant  is  the 
negligence  of  the  master.    Id. 

28.  In  a  suit  by  a  minor  for  damages  for  personal  injuries  received  while  at- 

tempting to  recover  a  barrel  which  was  about  to  roll  under  a  moving 
train,  it  was  error  for  the  court  to  charge  the  jury  that  the  master 
would  be  liable  if  it  failed  to  warn  the  plaintiff  of  the  danger  of  such 
an  act,  since  it  did  not  appear  from  the  evidence  that  such  a  contingency 
could  have  been  anticipated  or  foreseen,  nor  that  there  was  time  for  the 
defendant  to  give  warning  after  the  plaintiff  started  to  recover  the 
barrel.  It  was  a  question  for  the  jury  whether  or  not,  under  all  the 
circumstances,  he  should  have  been  warned  of  the  danger  of  loading 
and  unloading  freight  from  a  train,  and  whether,  if  he  had  been  warned, 
he  would  have  attempted  to  recover  the  barrel.  St.  Louis  8.  W.  Ry.  Co. 
of  Temaa  v.  Johnson,  147. 

29.  Evidence  as  to  the  general  duty,  under  the  master's  rules,  of  linemen  em- 

ployed by  a  telephone  company  to  inspect  the  condition  of  its  poles, 
was  insufficient  to  require  the  submission  of  a  requested  charge  impos- 
ing this  duty  on  the  injured  plaintiff,  where  he  was  employed  for  a 
day  only,  to  do  certain  special  work,  and  nothing  was  said  to  him 
about  inspection.  Southwestern  T.  d  T.  Co.  v.  Tucker,  446. 
80.  Where  the  method  of  inspection  of  its  poles  practiced  by  a  defendant  tele- 
phone company  would  not  have  discoverea  the  defect,  and  was  in  fact 
used  by  the  injured  servant  without  discovering  it,  and  the  charge 
relieved  defendant  from  liability  if  the  danger  was  obvious  or  should 
have  been  known  to  plaintiff,  a  charge  requiring  of  him  the  duty  to 
inspect  was  properly  refused.    Id. 

31.  Due  care  by  the  master  with  regard  to  the  safety  of  appliances  is  to  be 

measured  by  the  circumstances  under  which  they  are  to  be  used  by  the 
servant.  The  fact  that  the  appliance  is  a  common  and  simple  one, 
such  as  a  rubber  hose  pipe,  does  not  necessarily  relieve  the  master 
from  the  duty  to  inspect,  nor  justify  a  charge  to  that  effect,  where 
the  defects  in  it  may  involve  danger  to  the  servant  in  the  position 
in  which  he  must  use  it.    Houston  d  T.  C.  R.  Co.  v.  Patrick,  491. 

32.  A  car  cleaner,  working  at  night  on  the  top  of  a  passenger  coach,  and 

dragging  along  its  top  a  small  hose  pif^  for  the  purpose  of  filling  the 
water  tank  from  an  opening  in  the  roof  of  the  car,  was  thrown  to  the 
ground  and  injured  by  the  giving  way  of  the  hose  at  one  of  several 
points  where  it  had  been  insecurely  spliced  in  mending.  Held,  that  the 
master  was  not  relieved  from  the  duty  to  inspect,  nor  the  servant 
charged  with  such  duty,  nor  with  the  assumption  of  the  risk,  by  rea- 
son of  the  simple  nature  of  the  appliance,  when  used  under  such  cir- 
cumstances and  where  the  defect  was  unknown  to  him;  and  the  ques- 
tions of  the  master's  negligence  and  of  the  servant's  contributory  neg- 
ligence were  properly  left  to  the  jury.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Larkin, 
98  Texas,  227,  and  Missouri  Pac.  Ry.  Co.  v.  Somers,  78  Texas,  441, 
distinguished.  Id. 
83.  In  the  absence  of  evidence  that  a  defect  (in  the  splicing  of  a  rubber  hooe 
pipe)  was  such  as  would  not  have  been  discovered  by  proper  inspection,  a 
charge  relieving  the  master  from  liability  in  such  case  was  properly 
refused.    Id. 
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34.  The  servant  is  not  charged  with  the  duty  of  Inspecting  appliances  or  using 

ordinary  care  for  discovery  of  defects  in  them,  and  may  assume  that 
the  master  has  performed  his  duty  with  reference  thereto;  it  is  not 
improper  to  charge  that  such  is  the  law,  observing  the  proper  excep- 
tions, in  applying  the  law  to  the  facts,  of  cases  where  the  defect  is 
known  to  the  servant,  or  knowledge  necessarily  acquired  in  the  per- 
formance of  his  duties,  or  where  he  was  required  by  his  employment 
to  inspect.    Id, 

35.  Admission  of  evidence  that  ''the  repair  work  was  just  barely  enough  to 

keep  the  business  going — ^repairs  for  the  time  being,"  though  perhaps 
objectionable  as  a  conclusion  of  the  witness,  and  as  proof  of  general 
negligence  not  relating  to  the  particular  defect  in  issue,  held  not  ground 
for  reversal.    Id. 

36.  When  the  duties  of  an  employe  require  him  to  use  a  ladder,  the  ladder  is 

a  "place"  within  the  meaning  of  the  law  concerning  the  duty  of  an 
employer  to  furnish  the  employe  a  reasonably  safe  place  in  which  to 
perform  the  duties  assigned  him.  Charge  considered  and  approved. 
Missouri,  K,  d  T.  Ry,  Co.  of  Texas  v.  Steele,  636. 

37.  One  who  furnishes  defective  cars  to  a  railroad  company  can  not  evade 

responsibility  for  injuries  thereby  resulting  to  an  employe  of  the  rail- 
road company  by  a  contract  with  the  company,  to  which  the  employe 
was  not  a  party,  that  the  company  alone  should  be  responsible.  Con- 
tinental Fruit  Express  Co.  v.  Leas,  585. 

38.  In  a  suit  against  an  employer  for  damages  for  the  death  of  an  employe, 

petition  considered,  and  held  not  subject  to  demurrer  on  the  ground 
that  it  did  not  appear  that  the  employe  was  acting  in  the  line  of  his 
duty  in  the  service  of  defendant  or  within  the  scope  of  his  employment 
at  the  time  when,  and  the  place  where,  the  injuries  were  sustained. 
It  did  appear  that  the  deceased  was  on  the  ground  subject  to  the  com- 
mands of  his  foreman  and  ready  to  discharge  any  duty  that  might  be 
necessary  in  the  line  of  his  employment,  and  this  was  sufficient.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Texas  v.  Pennewell,  541. 

39.  In  a  suit  for  damages  for  the  death  of  a  switchman  while  engaged  in  the 

performance  of  his  duties,  evidence  considered,  and  held  to  justify  the 
court  in  refusing  a  peremptory  instruction  for  the  defendant,  and  to 
require  the  submission  to  the  jury  of  the  issue  of  negligence  on  the  part 
of  the  defendant  in  moving  a  train  of  cars,  about  which  deceased  was 
engaged,  contrary  to  established  signals.     Id, 

Xlnon. 

Custody  of.    See  Divorce,  1-4. 

Discretion  required  of.    See  yegligence,  24,  26. 

mioondiiot  of  Jury. 

Verdict  by  average.    See  Juries,  2, 

Reading  newspaper  comment.    See  New  Trial,  1. 

Verdict  by  lot.    See  Verdict,  1, 

Kitjolnder. 

1.  A  wife  brought  suit  to  enjoin  a  sale  under  execution  of  her  separate  prop- 
erty to  satisfy  a  judgment  against  her  husband ;  the  defendant  answered, 
and  prayed  that,  in  the  event  the  property  levied  on  should  prove  to 
be  the  separate  property  of  the  wife,  then  that  certain  other  property, 
describing  the  same,  and  which  it  was  alleged  had  been  conveyed  in 
fraud  of  creditors,  and  on  which  the  plaintiff  in  execution  had  a  judg- 
ment lien,  be  ordered  sold.  Held,  the  court  did  not  err  in  sustaining 
an  exception  to  the  answer  and  prayer  on  the  ground  that  it  was  a 
misjoinder  of  causes  of  action.  Such  questions  are  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  will  not  be  revised  unless  there 
has  been  a  clear  abuse  of  such  discretion.  Texas  Brewing  Co,  v,  Bisao, 
119. 
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Xlftake. 

Evidence  insufficient  to  show.    See  Cancellation,  1. 
In  settlement  of  account.    See  Pleading,  2. 
1.  Equity  will  not  grant  relief  against  a  unilateral  mistake.     Watwn  v, 
Parker,  Admr.,  616. 

Xortgmge. 

As  against  landlord's  lien.    See  Landlord  and  Tenant,  t, 

Xunioipal  Cox^orationt. 

Forfeiture  of  charter.    See  Cities,  1. 
Ultra  vires  contract.    See  Cities,  2,  S. 
Claims  against  counties.    See  Counties,  1,  ft, 

HegUgenoe. 

Delay  in  furnishing  cars.    See  Carriers  of  Freight,  2,  8. 

Passenger  leaving  place  in  train.     See  Carriers  of  Passengers,  1. 

Intoxication  as  contributory  negligence.     See  Carriers  of  Passengers,  2. 

Obstructions  on  depot  platform.    See  Carriers  of  Passengers,  S,  4- 

Sudden  movement  of  train.     See  Evidence,  20. 

Collision  with  wild  engine.     See  Evidence,  26, 

Opinion  as  to  ordinary  care.    See  Evidence,  28. 

Opinions  as  to  merits  of  headlights.    See  Evidence,  SL 

Opinion  as  to  merits  of  spark  arrester.    See  Evidence,  32. 

Reputation  of  servant  for  incompetency.    See  Evidence,  S7,  4^. 

Liability  for  acts  of  servant.    See  Instructions  to  Juries,  7. 

Servant  injured  by  fall  of  ladder.    See  Instructions  to  Juries,  12,  IS. 

Presumption  from  happening  of  accident.    See  Master  and  Servant,  1,  2, 

Burden  of  proof.     See  Master  and  Servant,  S. 

Duty  of  inspection.    See  Master  and  Servant,  4. 

Evidence  justifying  submission  to  jury.    See  Master  and  Servant,  5. 

Risk  from  defective  headlight.     See  Master  and  Servant,  6. 

Servant  acting  in  emergency.    See  Master  and  Servant,  8,  9. 

Duty  of  servant  as  to  inspection.    See  Master  and  Servant,  10. 

Acts  not  of  fellow  servants.     See  Master  and  Servant,  11. 

Knowledge  of  risk  by  servant.    See  Master  and  Servant,  12. 

Statute  as  to  assumed  risk.    See  Master  and  Servant,  IS,  H. 

Assuming  that  master  has  performed  duty.    See  Master  and  Servant,  IS, 

Duty  of  master  to  inspect.    See  Master  and  Servant,  1&-19. 

Common  law  liability  of  master.    See  Master  and  Servant,  20. 

Acts  of  vice-principal.    See  Master  and  Servant,  21-2^,  27. 

Employment  of  competent  servants.    See  Master  and  Servant,  25,  26. 

Duty  to  warn  of  danger.    See  Master  and  Servant,  28. 

Duty  of  lineman  to  inspect  poles.    See  Master  and  Servant,  29,  SO. 

Inspection  and  knowledge  of  defects.    See  Master  and  Servant,  81-34, 

Proof  of  general  neglect.    See  Master  and  Servant,  85. 

Safe  place  to  work.    See  Master  and  Servant,  86. 

Furnishing  to  another  defective  car.    See  Master  and  Servant,  88. 

Moving  train  contrary  to  signals.    See  Master  and  Servant,  89. 

Act  of  third  party.     See  Pleading,  5. 

Act  of  vice-principal.     See  Pleading,  8. 

Defects  in  foreign  cars.    See  Railways,  1. 

Statute  requiring  switch  lights.    See  Railways,  2,  8. 

Use  of  electric  headlight.     See  Railxcays,  4. 

Killing  stock  at  station.    See  Railways,  5-8. 

Track  used  as  footpath.    See  Railways,  9,  10. 

1.  See  definition  of  ordinary  care  held  not  improper,  though  differing  from 

the  usual,  and  therefore  preferable,  form  of  statement.  Reasonable 
time  held  to  be  a  term  not  needing  definition.  Houston  d  T.  C.  R. 
Co.  V.  Roberts,  69. 

2.  Negligence  can  only  be  predicated  upon  a  failure  to  use  the  degree  of 

care  required  of  one  by  law  in  the  discharge  of  a  duty  imposed  thereby. 
If  there  be  no  duty  there  can  be  no  negligence.  Louthian  v.  Ft.  Worth 
d  D.  C.  Ry.  Co.,  6i3. 
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3.  Plaintiff,  having  business  with  the  freight  clerk  of  a  railroad  company, 

went  to  the  depot  to  see  him;  as  he  approached  the  depot  he  saw  the 
clerk  enter  one  of  several  freight  cars  standing  on  a  side  track;  he 
followed  the  clerk  into  the  car  and  while  talking  to  him  was  injured 
by  a  sudden  moving  of  the  car  by  a  switch  engine;  the  office  of  the 
clerk  was  in  the  depot,  and  no  invitation,  express  or  implied,  had  been 
extended  to  the  plaintiff  to  enter  the  car.  Held,  that  the  railway  com- 
pany was  not  liable  for  the  injuries  received  by  plaintiff.    Id, 

4.  To  constitute  actionable  negligence  there  must  be  a  violation  of  duty  to 

the  very  person  complaining.  Id. 
6.  Whenever  one  person  is  by  circiunstances  placed  in  such  a  position  with 
regard  to  another  that  every  person  of  ordinary  sense  will  at  once 
recognize  that  if  he  does  not  use  ordinary  care  and  skill  in  his  own 
conduct  with  regard  to  those  circumstances  he  would  cause  danger  of 
injury  to  the  person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger.  Continental  Fruit  Ex- 
press  V.  LeaSf  685. 

6.  In  a  suit  for  personal  injuries  caused  l^  a  defective  handhold  upon  a 

freight  car,  charge  considered  and  approved.    Id. 

7.  The  question  whether  or  not  the  fastening  of  a  handhold  upon  a  freight 

car  with  lag-screws  instead  of  with  bolt  and  nut,  was  negligence,  was  one 
of  fact  for  the  jury,  in  a  suit  for  damages  for  personal  injuries  result- 
ing from  the  giving  away  of  a  handhold  fastened  with  lag-screws.  Evi- 
dence considered  and  held  sufficient  to  support  a  finding  that  the  use 
of  lag-screws  for  such  purpose  w'as  negligence,  the  approval  of  lag- 
screws  by  an  association  of  master  car  builders  to  the  contrary  not- 
withstanding.   Id. 

8.  When  the  negligence  of  the  defendant  proximately  causes  plaintiff's  per- 

sonal injuries,  the  fact  that  an  act  of  a  third  party  may  have  concurred 
in  producing  the  result  will  not  relieve  the  defendant;  from  liability. 
Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Monell,  287. 

9.  The  proximate  cause  of  an  event  is  that  which,  in  a  natural  and  continu- 

ous sequence  unbroken  by  any  new,  independent  cause,  produces  the 
event,  and  without  which  the  event  would  not  have  happened.  In  a 
suit  for  personal  injuries  received  by  a  car  repairer  while  in  the  dis- 
charge of  his  duties,  evidence  considered,  and  held  to  show  that  the 
negligence  of  the  master  was  the  proximate  cause  of  the  injuries.  El 
Paso  d  8.  W.  Ry.  Co.  v.  Smith,  10. 

10.  Proof  of  a  collision  by  a  passenger  train  with  unguarded  cars  on  the 

main  line  of  a  railway  company's  track  is  prima  facie  evidence  of  neg- 
ligence, and,  in  the  absence  of  evidence  contradicting  or  explaining  the 
occurrence,  will  support  or  even  require  a  finding  in  favor  of  a  pas- 
senger injured  in  such  collision.  But  when  the  defendant  company  has 
introduced  evidence  tending  to  free  it  from  the  imputation  of  negligence 
it  is  error  for  the  court  to  charge  the  jury  that  the  burden  of  proof 
is  on  the  defendant.  The  burden  of  proof  on  the  whole  case  is  on  the 
plaintiff,  and  this  can  be  discharged  only  by  a  preponderance  of  the 
evidence  in  his  favor.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Day,  407. 

11.  In  a  suit  for  damages  for  personal  injuries  caused  by  a  collision  of  a 

passengf^r  train  with  two  freight  cars,  which  had  been  blown  by  a  storm 
from  a  sidetrack  onto  the  main  line  of  a  railroad,  evidence  considered, 
and  held  to  raise  a  question  of  fact  as  to  defendant's  negligence,  which 
should  have  been  submitted  to  the  jury.    Id. 

12.  In  a  suit  for  damages  for  personal  injuries,  upon  the  issue  of  unavoidable 

accident,  the  court  charged  the  jury  that  imless  the  employes  in  doing 
the  act  which  caused  the  injury  might  reasonably  have  loreseen,  in  the 
exercise  of  ordinarv  care,  injury  to  the  plaintiff  or  some  like  injury  as  a 
natural  and  probable  consequence  of  their  act,  then  the  injury  was  an 
unavoidable  accident,  but  that  it  was  not  necessary  that  they  should 
have  been  able  to  foresee,  by  the  use  of  ordinary  care,  the  very  injury 
which  plaintiff  in  fact  received.  Held,  correct,  and  a  special  charge 
which  limited  the  consequence  to  that  which,  actually  occurred,  was 
properly  refused.    Texas  d  N.  0.  R.  Co.  v.  Bartoickf  546. 
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13.  Evidence  considered  and  held  sufficient  to  support  a  submission  of  the 

question  of  defendant's  negligence  in  case  of  a  telephone  lin^nan  in- 
jured by  the  fall  of  a  telephone  pole  from  decay  beneath  the  surface 
of  the  ground.  (Reversed  on  writ  of  error.)  Southicestem  T,  d  T. 
Co,  V,  Tucker,  476. 

14.  Where  a  railroad  track  is  commonly  used  by  the  public  as  a  pathway. 

the  speed  at  which  a  train  is  run  over  the  same  may  raise  an  issue  of 
negligence.  Missouri,  K.  d  T.  Ry.  Co,  of  Texas  v.  WtUiams,  134. 
16.  In  order  to  prevent  a  recovery  for  loss  or  injury,  contributory  negligence 
must  have  proximately  contributed  to  the  injury.  Charge  considered, 
and  held  defective  but  harmless.  Morgan  d  Bros.  v.  Missouri,  K.  d 
T,  Ry.  Co,  of  Texas,  420. 

16.  In  a  suit  for  the  value  of  cotton  burned  by  sparks  from  a  locomotive,  the 

plaintiff  having  alleged  that  the  defendant  used  coal  instead  of  oil 
for  fuel  in  its  locomotive,  and  that  the  same  was  negligence,  an  issue 
of  fact  was  thus  presented  for  determination  by  the  jury,  and  the 
exclusion  of  evidence  to  support  the  allegation  was  error.    Id, 

17.  Even  though  an  injured  party  has,  by  his  own  negligence,  contributed  to 

his  injury,  he  may  still  recover  if  the  peril  of  injury  is  actually  dis- 
covered by  the  wrongdoer  in  time  to  avoid  the  injury  by  the  use  of  the 
means  or  instrumen&lities  at  hand  and  no  effort  is  made  to  avert  the 
injury.  The  question  of  care  or  diligence  in  discovering  the  peril  does 
not  enter  into  the  case..  Rule  applied  to  the  burning  of  cotton  upon 
the  platform  of  a  compress.    Id. 

18.  Proof  that  fire  is  communicated  to  adjacent  property  by  sparks  from  a 

railroad  locomotive  makes  a  prima  facie  case  of  negligence  against  the 
railroad  company,  and  entitles  the  owner  to  recover  in  the  absence  of 
evidence  of  proper  care  on  the  part  of  the  company  to  prevent  the 
escape  of  the  sparks  from  the  engine.    Id. 

19.  The  habitual  practice  of  any  number  of  persons  for  any  length  of  time 

can  not  make  a  negligent  act  an  act  of  due  care  and  diligence.  Hence, 
in  a  suit  against  a  compress  company  for  the  value  of  cotton  burned 
while  in  its  custody  by  sparks  from  a  nearby  railroad,  testimony  that 
defendant's  plant  was  located  with  reference  to  the  railroad  tracks  in 
the  same  manner  as  such  plants  are  usually  located  was  irrelevant, 
and  properly  excluded.    Id. 

20.  When  the  particular  locomotive  which  caused  a  fire  can  not  be  identified, 

evidence  that  sparks  and  burning  coals  were  frequently  dropped,  or  fire 
set  out  by  engines  passing  upon  the  same  road,  on  other  occasions,  at 
about  the  time  of  the  fire  in  question,  is  admissible  to  show  habitual 
negligence,  and  to  make  it  probable  that  the  fire  in  question  was  caused 
in  the  same  way.  But  when  the  particular  engine  which  caused  the  fire 
is  known  the  inquiry  must  be  confined  to  the  construction  and  condition 
of  said  engine.    Id. 

21.  Evidence  considered  in  case  of  animals  killed  by  contact  with  a  telephone 

wire  burned  and  broken  by  a  stroke  of  lightning  and  dangerously  charged 
by  falling  across  a  trolley  wire,  and  held  to  show  a  case  of  injury  by 
act  of  God,  unaccompanied  by  negligence,  and  in  which  a  peremptory 
instruction  in  defendant's  favor  should  have  been  given.  Souihwesteni 
T,  d  T,  Co,  V.  Keys  d  Casey,  648. 

22.  No  negligence  appeared  from  the  failure  of  an  electric  car  line  to  have  its 

trolley  wires  protected  by  insulating  covering,  the  necessary  conditions 
of  their  use  making  this  impossible;  nor  from  a  like  failure  by  the 
telephone  company,  where  such  insulation,  being  ineffective  when  wet, 
would  not  have  prevented  the  happening  of  the  accident  in  the  storm.  Id. 

23.  Upon  the  contention,  in  a  motion  for  new  trial,  that  plaintiff's  injuries, 

caused  by  a  violent  coupling  of  a  freight  train  with  a  caboose,  were 
due  to  an  unavoidable  accident,  or  to  contributory  negligence  on  the 
part  of  plaintiff,  evidence  considered,  and  held  to  support  the  verdict, 
and  to  justify  the  court  in  overruling  the  motion  for  new  trial.  Ft. 
Worth  d  R,  O.  Ry,  Co,  v.  Finley,  291. 

24.  In  a  suit  oy  a  minor  for  damages  for  personal  injuries  the  court  charged 

the  jury  as  follows:    "The  plaintiff,  being  a  minor,  is  not  presumed  to 
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possess  the  judgment  and  discretion  of  an  adult,  but  it  is  a  question 
for  you,  under  the  evidence,  as  to  what  degree  of  judgment  and  dis- 
cretion he  had.  It  was  his  duty  to  exercise  whatever  judgment  and  dis- 
cretion he  had."  Held,  not  subject  to  the  objection  that  it  put  the 
burden  on  the  defendant  to  prove  that  the  plaintiff  was  possessed  of 
sufficient  judgment  and  discretion  to  be  held  responsible  for  his  act 
and  chargeable  with  contributory  negligence.  St,  Louis  8.  W,  Ry,  Co, 
of  Texas  v,  Johnson,  147. 

25.  In  a  suit  for  personal  injuries,  the  evidence  being  sufficient  to  raise  the 
issue  whether  or  not  the  plaintiff,  who  was  a  minor  and  also  a  deaf 
mute,  had  sufficient  intelligence  to  comprehend  the  danger  in  loading 
and  unloading  freight  from  a  railroad  train,  it  would  have  been  proper 
for  the  court  to  charge  the  jury  that  it  was  the  duty  of  the  defendant  to 
warn  the  plaintiff  of  the  danger  of  being  about  its  freight  trains,  and 
to  have  exercised  ordinary  care  to  prevent  him  from  assisting  in  load- 
ing and  unloading  freight,  and  if  the  defendant  failed  to  perform  this 
duty,  and  such  failure  was  negligence  and  the  proximate  cause  of  the 
injury,  the  defendant  would  be  liable.    Id, 

26.  It  appearing  from  the  undisputed  evidence  that  the  plaintiff,  a  minor  be- 
tween 16  and  17  years  of  age,  possessed  the  average  intelligence  and 
discretion  of  a  boy  of  that  age,  and  that  he  fully  understood  the  danger 
of  climbing  and  riding  upon  moving  railway  trains,  and  continued  to 
do  so  despite  the  warnings  and  orders  of  the^  defendant's  employes,  the 
court  properly  assumed,  in  its  instructions  to  the  jury,  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in  persisting  in  such  acts, 
and  properly  refused  instructions  exonerating  him  of  negligence  by 
reason  of  his  youth.     Whitney  v,  Texas  Cent,  R,  Co.^  I, 

27.  Upon  the  issue  of  discovered  peril,  in  a  suit  for  personal  injuries  sustained 
by  a  minor  in  a  railroad  yard,  evidence  considered,  and  held  sufficient 
to  support  a  finding  of  a  jury  to  the  effect  that  the  employes  of  the 
defendant  were  not  guilty  of  negligence.    Id. 

28.  Contributory  negligence  is  a  bar  to  a  recovery  in  a  suit  for  personal  in- 
juries whether  the  injured  party  was  a  licensee  or  trespasser  on  the 
premises  where  he  was  injured.  Hence  the  exclusion  of  evidence  tending 
to  show  that  the  plaintiff  in  such  suit  was  a  licensee,  and  not  a  tres- 
passer, was  harmless,  if  error  at  all,  the  undisputed  evidence  showing 
that  he  was  guilty  of  contributory  negligence.    Id, 

29.  Evidence  considered  and  held  to  present  questions  of  fact  as  to  the  negli- 
gence of  defendant  and  due  care  of  plaintiff,  in  a  case  where  the  em- 
ployes operating  an  engine  on  defendant's  lumber  road,  without  warning 
or  precaution,  backed  same  against  cars  standing  on  a  siding,  injuring 
plaintiff,  an  employe  of  a  boarding  house  for  mill  hands,  who  was 
standing  behind  a  water  car  getting  water  from  the  tank  thereof. 
Louisiana  d  T.  Lumh,  Co,  v.  Brown,  482. 

30.  The  petition  need  not  negative  the  negligence  of  plaintiff  unless  the  same 
prima  facie  appears  from  its  allegations.  Pleading  held  not  subject 
to  demurrer  on  the  ground  that  it  showed  such  negligence.    Id, 

31.  Circumstances  considered  in  case  of  one,  not  an  employe,  injured  by  the 
movement  of  a  water  car  while  drawing  a  bucket  of  water  therefrom, 
and  held  not  to  justify  a  peremptory  instruction  that  plaintiff  assumed 
the  risk,  or  was  to  be  held  negligent  as  a  matter  of  law,  in  choosing  a 
dangerous  position  behind  the  car,  instead  of  a  safe  one  at  a  faucet  on 
the  side  of  another  car.  Also  instructions  held  to  properly  present 
such  question  as  one  of  contributory  negligence  and  an  issue  of  fact.    Id, 

32.  Where  defendant  furnished  water  in  tank  cars  for  the  use  of  its  employes 
and  others  in  the  neighborhood  of  its  lumber  mill,  evidence  that  the 
usual  and  customary  place  to  draw  water  from  the  tank  was  at  the 
rear  of  one  of  the  cars  was  admissible  as  bearing  on  the  care  due  from 

defendant  to  avoid  injury  to  persons  so  engaged  when  running  its  loco- 
motive in  on  the  same  track.    Id, 
■  33.  Where  it  was  known  that  employes  of  a  lumber  company  and  others,  in- 

cluding the  keepers  of  a  boarding  house  for  mill  hands,  obtained  water 
from  a  tank  car  placed  by  the  mill  company  on  a  siding  for  that  pur- 
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pose,  and  from  a  faucet  at  the  end  of  such  car,  it  was  a  question  of 
fact  whether  due  care  to  avoid  injury  to  such  persons  on  the  part  f)f 
those  running  a  locomotive  onto  such  siding  did  not  demand  a  warning 
by  whistle  from  such  locomotive,  its  bell  being  cracked,  or  an  examina- 
tion to  discover  whether  anv  one  was  in  a  place  of  danger,  before 
permitting  the  engine  to  strike  such  water  car.  Id, 
34.  By  placing  a  freight  car  upon  a  sidetrack  for  the  purpose  of  being  un- 
loaded, a  railroad  companv  impliedly  invites  the  consignee  and  his  em- 
ployes to  enter  and  unload  the  same,  and  the  dutv  rests  upon  the  com- 
pany to  exercise  care  not  to  injure  those  so  employed,  ^o  duty  rests 
upon  the  consignee  to  give  notice  to  the  company  that  he  is  about  to 
unload  the  car,  and  in  case  of  injury  to  a  consignee  or  his  employe 
while  so  engaged,  caused  by  moving  the  car,  the  burden  is  upon  the 
company  to  show  facts  which  would  relieve  it  from  the  duty  of  knowing 
or  anticipating  the  presence  of  such  person  in  the  car  at  the  time. 
Dooley  v.  Missouri,  K,  d  T.  Ry.  Co,  of  Tencaa,  298. 

36.  Evidence  in  case  of  a  brakeman  falling  under  moving  cars  in  switching 

by  catching  his  foot  under  a  projecting  splinter  of  a  cross  tie  in  the 
station  yards  of  a  railway  held  sufficient  to  support  a  recovery  for 
negligence.  St.  Louis  8.  W.  Ry.  Co.  of  Texds  v.  CUland,  499. 
30.  In  a  suit  by  an  employe  against  a  railway  company  for  damages  for 
personal  injuries  caused  by  a  defective  step  or  stirrup  to  a  caboose, 
charge  considered,  and  held  not  subject  to  the  objection  that  it  au- 
thorized a  recovery  by  plaintiff  if  the  step  or  stirrup  was  defective  and 
dangerous  and  plaintiff  knew  such  to  be  the  case,  even  though  defendant 
was  not  guilty  of  negligence  in  the  premises.  El  Paso  d  8.  W.  R.  Co.  v. 
(TKeefe,  679. 

37.  In  a  suit  by  an  employe  against  a  railroad  company  based  upon  the  negli- 

gence of  the  defendant  in  inspecting  its  cars,  a  charge  which  instructed 
the  jury  to  return  a  verdict  for  the  defendant  if  they  believed  from  the 
evidence  that  the  defendant  exercised  ordinary  care  to  see  that  the 
equipment  of  the  car  in  question  was  in  reasonably  safe  condition  "and 
was  not  guilty  of  negligence,"  was  not  subject  to  the  objection  that  the 
words  quoted  added  something  to  the  duty  of  defendant  beyond  the 
exercise  of  ordinary  care.    Id. 

38.  In  a  suit  for  personal  injuries,  the  following  charge,  to  wit:    "And   if 

the  permitting  of  the  nut  or  lag-screw  fastening  said  step  or  stirrup 
to  the  sill  of  said  car  to  bcKSome  so  loose  and  insecure  and  infirm  as 
to  permit  said  step  or  stirrup  to  move  out  of  place,  if  such  was  the 
case,  was  under  the  facts  negligence,  etc.,"  held,  not  subject  to  the 
objection  that  it  assumed  certain  facts  and  was  misleading.    Id. 

39.  The  refusal  of  the  trial  court  to  grant  a  new  trial  on  the  ground  that  the 

verdict  of  the  jury  against  the  defendant  was  contrary  to  the  following 
charge,  to  wit:  "You  are  charged  that  if  you  believe  from  the  evidence 
that  plaintiff  attempted  to  get  upon  a  moving  car,  and  that  in  so  doing 
he  caught  hold  of  a  lower  round  of  the  ladder  on  said  car  with  his 
foot  in  the  stirrup,  and  placing  himself  in  a  stooping  or  squatting  atti- 
tude and  that  such  attitude  was  a  dangerous  one,  and  that  in  taking 
such  position  plaintiff  was  guilty  of  negligence  which  caused  or  con- 
tributed to  his  injury,  then  you  will  find  a  verdict  for  the  defendant," 
was  not  reversible  error.  The  facts  stated  did  not  Constitute  contribu- 
tory negligence  as  matter  of  law.    Id. 

40.  In  a  suit  by  a  brakeman  against  a  railroad  company  for  personal  injuries 

received  in  a  fall  from  a  freight  car,  caused  by  a  detective  grab-iron, 
it  appeared  from  the  evidence  that  the  car  was  a  foreign  car,  and  had 
not  been  inspected  by  defendant  before  being  incorporated  in  its  train. 
The  court  charged  the  jury  that  it  was  the  duty  oi  the  defendant  com- 
pany to  Tiave  inspected  the  car  in  question.  Held,  harmless  error  in  the 
present  case,  if  error  at  all.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Dailey^  409. 

41.  In  a  suit  for  damages  for  personal  injuries  received  by  an  inexperienced 

youth  while  working  in  a  cotton  mill,  a  charge  which  authorized  a  re- 
covery by  plaintiff  if  defendant  failed  to  -warn  him  of  the  danger  of 
the  machine  with  which  plaintiff  worked,  without  reference  to  whether 
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such  negligence  was  or  was  not  the  proximate  cause  of  the  injury,  was 
reversible  error  when  the  evidence  did  not  so  conclusively  show  that  the 
failure  to  warn  was  the  cause  of  the  injury  as  to  authorize  the  court 
to  assume  that  fact.  Hillshoro  Cotton  Mills  v.  King,  50. 
42.  Upon  an  issue  of  contributory  negligence,  a  charge  which  placed  upon  de- 
fendant the  burden  of  showing  not  only  that  plaintiff  was  guilty  of 
contributory  negligence,  but  also  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury,  was  erroneous  in  that  it  placed  upon  the  de- 
fendant a  greater  burden  than  the  law  required,    /a. 

Negotiable  Initrument. 

Failure  to  sue.    See  Notes,  1, 
Acceptance  of  draft.    See  Payment,  1, 

Hew  Cause  of  Action. 

Judgment  by  default.    See  Amendment,  1, 

Hew  Trial. 

On  ground  of  surprise.    See  Trespass  to  Try  Title,  7, 

1.  Newspaper  comments  read  by  a  jury  pending  the  trial  of  a  case,  consid- 

ered, and  held  not  sufficient,  in  the  light  of  the  evidence  and  the  verdict 
rendered,  to  require  that  the  verdict  be  set  aside  and  a  new  trial  be 
granted.    Texas  d  N,  O.  R,  Co,  v.  Barxcick,  645. 

2.  Upon  a  motion  for  new  trial,  facts  considered,  and  held  insufficient,  in  that 

the  plaintiff  failed  to  use  the  necessary  diligence  to  obtain  the  alleged 
newly-discovered  testimony.  A  new  trial  will  not  be  granted  on  the 
ground  of  surprise  when  it  appears  that  the  evidence  might  have  been 
anticipated  and  met  had  the  party  been  diligent  in  preparing  his  case. 
Dougherty  v.  Templeton,  304. 

3.  Where  the  materiality  of  the  testimony  of  an  absent  witness  is  discovered 

during  the  trial,  and  no  continuance  is  sought  in  order  to  procure  the 
same,  it  is  too  late  to  urge  it  as  a  ground  for  new  trial.  Such  a  motion 
is  fiddressed  to  the  sound  discretion  of  the  trial  court.    Id, 

Hewly  DiiooTered  Evidenoe. 

Diligence  in  discovery.    See  New  Trial,  2,  $, 

Vote. 

In  fraud  of  creditors.    See  Fraud,  1, 

Promise  to  pay  by  indorser.    See  Ouaranty^  1. 

Wife's  separate  property.  See  Husband  and  Wife,  1, 
1.  When  a  debtor  endorses  and  delivers  to  his  creditor  the  notes  of  a  third 
party  in  satisfaction  pro  ianto  of  the  debtor's  debt,  and  the  notes  are 
so  accepted  by  the  creditor,  a  failure  by  the  creditor  to  sue  thereon 
at  the  first  or  second  term  of  the  court  having  jurisdiction  after  ma- 
turity will  release  the  endorser  from  the  debt.    Kennedy  v.  Groves,  266. 

Votlce. 

To  agents.    See  Agency,  1. 

Not  affecting  priority  of  claim.    See  Assignment,  2y  S, 

Of  claim  for  damages.    See  Carriers  of  Freight,  5. 

Of  election.    See  Elections,  9. 

Of  agreement  by  husband  before  marriage.     See  Homestead,  5, 

Of  incapacity  to  contract.    See  Insanity,  2, 

To  agent.    See  Insurance,  Fire,  1,  2. 

Of  insanity.    See  Judgment,  5. 

Opinion. 

Of  witness,  not  admissible.    See  Evidence,  22, 

As  to  sufficiency  of  light.    See  Evidence,  24* 

Ab  to  duty  of  servant.    See  Evidence,  26, 

As  to  ordinary  care.    See  Evidence,  27,  28. 

Ab  to  usual  time  for  transporting.    See  Evidence,  29. 
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As  to  value  of  property.    See  Evidence,  SO. 
Of  experts.     See  Evidence,  92-95,  iO. 

Parent  and  Child. 

Injury  to  minor.    See  Damages,  4* 

Partition. 

1.  Heirs  of  the  deceased  mother  suing  for  her  community  interest  in  real 

property  are  entitled  to  compensation  in  the  partition  thereof  for  other 
community  property  sold  bv  the  father,  where  the  entire  proceeds  were 
received  by  him,  though  they  joined  him  in  conveying  it.  Clemente, 
Executor,  v.  Maury,  159. 

2.  Heirs  of  the  mother  are  not  chargeable,  as  an  advancement,  in  the  settle- 

ment of  the  father's  estate,  with  the  full  value  of  community  property 
conveyed  to  them  by  him,  but  only  to  the  extent  of  his  community 
interest,    id. 

Partnertliip. 

1.  Where,  upon  the  dissolution  of  a  partnership,  one  of  the  partners  as- 

sumed "all  liabilities"  of  the  firm,  the  retiring  partner  is  entitled  to 
a  judgment  over  against  such  partner  upon  the  rendition  thereafter  of 
a  judgment  against  the  members  of  the  firm  for  damages  for  personal 
injuries  inflicted  during  the  existence  of  the  partnership.  Binyon  v. 
Smith,  398. 

2.  Evidence  considered  in  an  action  on  notes  given  in  the  name  of  a  firm  for 

the  debt  of  a  previous  partnership,  defendant  having  been  induced  by 
fraud  to  buy  out  one  of  the  former  partners  and  assume  the  debts, 
which  contract  he  canceled  after  discovering  the  fraud,  it  being  held 
that  he  was  entitled  to  such  rescission,  and  not  estopped  to  claim  such 
right  against  the  payee  of  the  notes,  which  were  executed  by  the  other 
partner  without  his  authority,  and  that  his  testimony,  there  being  no 
effort  made  to  contradict  it,  could  not  be  disregarded,  though  it  was 
that  of  an  interested  party.    Beene  d  Trotter  v,  Kotan  Oro,  Co.,  448. 

Passenger. 

Leaving  place  on  train.    See  Carriers  of  Passengers,  1. 

Intoxication  of.    See  Carriers  of  Passengers,  2. 

Falling  over  obstruction  on  platform.    See  Carriers  of  Passengers,  S,  4. 

Patent. 

To  heirs.    See  Chrant,  1. 

Payment. 

Presumption  of.    See  Vendor  and  Purchaser,  5. 

1.  The  acceptance  of  a  draft  for  collection,  the  money  when  collected  to  be 

applied  to  the  payment  of  an  existing  debt,  will  not  discharge  the  debt 
unless  the  draft  is  paid.     Kennedy  v.  Oroves,  266. 

2.  In  the  absence  of  an  application  by  either  party  of  a  payment  upon  his 

account  by  a  debtor,  equity  will  apply  the  payment  to  the  extinguish- 
ment of  those  items  of  indebtedness  against  which  limitation  might 
run.    Watson  v.  Parker,  Admr.,  616. 

Penalty. 

Interest  on.    See  Judgm>ent,  6. 

Pleading. 

New  cause  of  action.    See  Amendment,  1. 

After  appeal.     See  Appeal,  i. 

Special  exceptions  to.    See  Assignment  for  Creditors,  6,  8. 

Negativing  contributory  negligence.     See  Carriers  of  Passengers^  1. 

Insufficient  to  support  injunction.    See  Cities,  S. 

Insufficient  to  support  judgment.    See  Contract,  9, 
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On  claim  against  county.     See  Counties,  2. 

Loss  of  employment.    See  Damages,  1, 

Withdrawal  of.     See  Estoppel,  1, 

As  evidence.     See  Evidence,  7. 

Overruling  exception  to.    See  Harmless  Error,  7,  8. 

In  support  of  injunction.    See  Injunction,  S, 

Submitting  matters  not  pleaded.    See  Instructions  to  Juries,  11, 

Negativing  one's  own  negligence.     See  Negligence,  SO, 

Withdrawal  of.    See  Practice  in  Trial  Court,  S. 

Fencing  of  railroad  track.     See  Railways,  6*. 

Disclosing  former  adjudication.    See  Res  Adjudicata,  1, 

Verification  of.     See  Taw  Sale,  7. 

Seeking  affirmative  relief.     See  Trespass  to  Try  Title,  1, 

Evidence  admissible  under  not  guilty.    See  Trespass  to  Try  Title,  7. 

1.  In  a  suit  for  personal  injuries  caused  by  being  struck  by  a  train  while 

pl^ntifT  was  walking  on  a  railroad  track,  pleading  considered,  and  held 
not  subject  to  demurrer  on  the  ground  that  the  allegations  were  not 
sufficiently  full.    Missouri,  K.  d  T.  Ry,  Co.  of  Texas  v,  Williams,  134. 

2.  In  a  suit  upon  an  instrument  in  writing  evidencing  a  settlement  of  ac- 

counts between  the  parties,  pleading  of  defendant  considered,  and  held 
sufficient  to  admit  proof  of  mistake  in  the  execution  of  said  instrument, 
especially  in  the  absence  of  special  exception  by  plaintiff  to  the  plead- 
ing.    Watson  V.  Parker,  Admr.,  616. 

3.  Allegations  of  plaintiff's  insanity,  not  being  restricted  to  the  issue  of  limi- 

tation plead  by  him,  could  be  considered  also  in  their  bearing  on  the 
validity  of  a  judgment  and  sale  affecting  his  interest,  which  he  was 
seeking  to  set  aside.    McLean  v.  Stith,  323. 

4.  In  an  action  against  the  defendant  alleged  to  have  contracted  the  debt 

and  another  alleged  to  have  assumed  its  payment,  judgment  over  in 
favor  of  the  latter,  on  payment  of  the  judgment  by  him,  against  his 
codefendant,  could  not  be  rendered  in  the  absence  of  pleading  by  him 
seeking  such  relief.    Palmer  v.  Spandenherg,  565. 

5.  Even  though  neither  party  specifically  pleads,  in  a  suit  for  personal  In- 

juries, that  the  act  of  a  third  party  caused  or  contributed  to  the  in- 
jury, the  defendant  can  not  complain  of  the  submission  of  the  issue  to 
the  jury  in  the  charge  of  the  court  when  it  introduced  evidence  raising 
the  issue.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Monell,  287. 

6.  In  an  action  by  a  wife  to  enjoin  the  sale  of  her  separate  property  under 

execution  against  the  husband,  an  allegation  that  the  property  was 
her  separate  property,  and  paid  for  by  her  out  of  her  separate  and 
individual  funds,  is  sufficient,  without  pleading  the  facts  which  made  it 
her  separate  property.    Tewas  Brewing  Co.  v.  Bisso,  119. 

7.  The  husband  has  a  right  to  sue  for  injuries  to  his  wife.     In  a  suit  by 

a  married  man  against  a  railroad  for  damages  for  rough  handling  of 
the  corpse  of  his  child,  it  is  not  error  for  the  court,  in  the  absence  of 
exception  to  the  petition  or  objection  to  the  evidence,  to  authorize  a 
recovery  by  the  plaintiff,  for  mental  suffering  on  the  part  of  his  wife, 
although  the  petition  did  not  expressly  allege  that  she  was  a  party 
to  the  contract  for  the  shipment  of  the  corpse,  or  that  she  sustained 
any  relation  to  the  child.  The  act  was  a  wrongful  one  by  which  she 
was  injured,  and  for  which  a  recovery  could  be  had.  Missouri,  K.  d 
T.  Ry.  Co.  of  Texas  v.  Hawkins,  128. 

8.  In  a  suit  for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 

gent operation  of  a  winch,  the  plaintiff  alleged  "the  regular  winchman 
was  not  operating  the  winch,  but  was  temporarily  absent  from  duty, 
and  the  foreman,  who  was  vice-principal,  was  himself  attempting  to 
operate  the  winch."  Held,  not  subject  to  a  special  exception  on  the 
ground  that  it  merely  stated  that  the  foreman  was  vice-principal,  with- 
out in  any  manner  detailing  the  facts  which  would  constitute  him  in 
law  the  vice-principal  in  this  particular  instance.  Suderman  d  Dolson 
V.  Kriger,  29. 
0.  Where,  in  a  suit  for  personal  injuries,  evidence  is  introduced  of  injuries 
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not  alleged  in  the  pleading,  and  the  charge  of  the  court  authorizes  a 
recovery  for  such  injuries,  the  judgment  must  be  set  aside,  even  though 
the  evidence  was  admitted  without  objection,  and  the  amount  of  dam- 
ages found  by  the  jury  was  not  more  than  suflBcient  to  compensate  for 
the  injuries  proven  as  alleged.    Id, 

Fossetsion. 

Evidence  as  to  character  of.    See  Attorney  and  CUent,  1. 
As  evidence  of  title.    See  Treepaea  to  Try  Title,  3, 

Powers. 

Revocation  of.    See  Agency,  2, 

Agent  exceeding.    See  Agency^  S. 

Coupled  with  interest.    See  Limitation,  10, 

Practice  In  Trial  Conrt. 

Citation  upon  new  cause  of  action.    See  Amendment,  1, 

Errors  not  ground  for  reversal.    See  Harmless  Error,  1-4, 

Statutory  remedies.     See  Assignment  for  Creditors,  7, 

Discretion  of  court.    See  Continuance,  1. 

Diligence  to  obtain  testimony.     See  Continuance,  1,  t. 

Recoveries  severally  by  co-plaintiiTs.     See  Costs,  i. 

Return  of  writ  of  injunction.    Sec  Injunction,  1, 

Challenge  for  cause.    See  Juries,  1, 

Verdict  by  average.     See  Juries,  2. 

Discretion  as  to  joinder  of  causes.    See  Misjoinder,  1, 

Findings  by  trial  court.    See  Practice  on  Appeal,  S,  4, 

Refusal  to  pass  on  issue.    See  Practice  on  Appeal,  5, 

Injuries  in  Indian  Territory.    See  Removal  of  Causes,  1, 

Actions  against  railways.     See  Venue,  1, 

Determining  verdict  by  lot.    See  Verdict,  1. 

1.  Where  the  Act  of  the  Legislature  creating  two  District  Courts  in  the  same 

county  authorizes  the  transfer  of  causes  from  one  court  to  the  other, 
a  party  can  not  afterwards  complain  of  the  absence  of  a  formal  order 
making  the  transfer  when  he  appeared  in  the  court  to  which  a  cause 
was  transferred  and  contested  the  suit  without  objection.  Kruegel  v. 
Daniels,  216. 

2.  When  a  case  is  tried  before  the  judge  without  a  jury,  and  the  judge  has 

indicated  that  his  decision  .would  be  adverse  to  the  plaintiff,  it  is  not 
error  for  him  to  refuse  to  allow  the  plaintiff  to  withdraw  his  announoe- 
ment  for  trial  and  file  additional  pleadings.     Yeakley  v,  Ooston,  405. 

3.  A  defendant  has  the  right  to  withdraw  a  pleading,  even  though  verified, 

and  when  withdrawn  it  can  not  be  considered  for  any  purpose,  except 
as  evidence  when  offered  by  the  opposite  party.  In  a  suit  for  water 
rent  based  upon  a  contract  in  writing,  the  defendant  plead  in  recon- 
vention for  damages  for  breach  of  a  previous  verbal  contract  which 
appeared  on  the  face  of  the  pleading  to  be  barred  by  limitation.  This 
pleading  was  withdrawn  and  another  substituted,  in  which  the  defend- 
ant sought  to  avoid  the  effect  of  the  written  contract  relied  on  by 
plaintiff.  Held,  a  general  demurrer  to  the  answer  last  filed,  on  the 
ground  of  limitation,  was  properly  overruled.  Colorado  Canal  Co,  v, 
McFarland  d  Southwell,  92. 

4.  In  a  suit  for  injunction,  upon  the  announcement  by  the  court  of  its  de- 

cision sustaining  a  motion  to  'dissolve  the  temporary  injunction  there- 
tofore issued,  the  plaintiffs  then  and  there  dismissed  their  petition, 
excepted  to  the  ruling  of  the  court  in  dissolving  the  temporary  injunc- 
tion, and  gave  notice  of  appeal;  thereafter  the  defendant  filed  a  plea  in 
reconvention  for  damages  for  the  suing  out  of  the  injunction;  plaintiffs 
objected  to  the  court's  entertaining  the  plea  because  their  suit  had 
been  dismissed;  the  court  overruled  the  objection  and  heard  the  plea. 
Held,  error.  Defendant  had  the  right  to  institute  an  independent  suit, 
but  could  not  reconvene  after  the  dismissal  of  the  original  suit.  Clev- 
enger  v,  Cariker,  662, 


Index.  707 

Practice  In  Trial  Conrt — Continued, 

6.  After  plaintiff  has  exhausted  all  proper  efforts  to  resist  the  fllinff  and 

hearing  of  a  plea  in  reconvention  on  the  ground  that  the  original  suit 
had  been  dismissed  before  such  plea  was  filed,  he  can  not  be  held  to 
have  waived  his  contention  by  filing  an  application  for  continuance  as 
to  the  said  plea.    Id. 

0.  Our  statute  makes  no  provision  for  the  preparing  and  filing  of  conclusions 

of  law  and  fact  by  the  trial  judge  when  a  case  is  tried  before  a  jury, 
and  consequently  they  can  not  be  considered  in  such  case.  Ryan  v. 
Teague,  153. 

7.  Where,  in  a  suit  for  the  trial  of  the  right  of  property,  a  new  trial  having 

been  granted  after  the  term  upon  bill  of  review,  no  pleading  on  the 
part  of  the  claimant  is  required  to  raise  the  issue  as  to  the  value  of 
the  property  involved.  Such  issue  is  necessarilv  involved.  The  value 
fixed  by  the  sheriff  in  taking  the  claimant's  bon<i  is  not  conclusive.    Id, 

8.  The  rendition  of  a  judgment  by  the  court  on  the  last  day  of  the  term,  in 

violation  of  rule  66  for  the  District  Courts,  would  ordinarily  be  ground 
for  reversal  whether  any  special  injury  resulted  thereby  to  appellant 
or  not,  but  to  have  this  effect  it  must  appear  that  timely  objection  was 
made  and  exception  taken.  The  objection  must  be  made  before  the 
judgment  is  rendered.  A  party  will  not  be  allowed  to  speculate  on 
what  the  judgment  will  be  and  raise  the  point  only  after  an  adverse 
judgment  is  rendered.    Harris  v,  Harris,  188. 

Practice  on  Appeal. 

Amendment  after  appeal.    See  Appeal,  1. 

Defects  in  bond.    See  Appeal  Bond,  1,  2, 

Assigning  error.     See  Assignment  of  Error,  1-8. 

Exceptions  to  ruling.    See  Bills  of  Exception,  i-5. 

Presenting  cause  on  appeal.    See  Briefs,  1-8. 

Error  not  ground  for  reversal.    See  Harmless  Error,  1-8. 

Affidavits  filed  after  appeal.    See  Injunction,  2. 

Error  held  not  fundamental.    See  Injunction,  4. 

Entry  of  judgment  nunc  pro  tunc.    See  Judgment,  1. 

Excessive  verdict.    See  Remittitur,  i. 

Preserving  evidence.    See  Statement  of  Facts,  1-6. 

Citation  in  error.    See  Writ  of  Error,  1. 

1.  A  motion  was  made  by  appellee  to  dismiss  this  appeal  because  the  cer- 

tificate of  the  clerk  to  the  transcript  was  defective;  appellant  answered, 
with  prayer  for  certiorari,  waiver  of  service  of  such  writ  by  the  clerk, 
and  motion  to  file  a  properly  certified  transcript,  which  accompanied 
the  motion.  Held,  the  matter  not  being  jurisdictional,  and  no  delay 
being  caused  thereby,  the  motion  of  appellant  to  file  the  properly  certified 
transcript  should  be  granted.    Elliott  v.  Elliott,  272. 

2.  A  point  for  reversal  of  a  judgment,  made  for  the  first  time,  and  only  in 

argument  before  the  appellate  Court,  will  not  be  considered,  the  error 
not  bein^  fundamental.    Isaacks  v.  Wright,  312. 

3.  When  a  case  is  tried  without  a  jury  and  the  trial  judge  does  not  file  con- 

clusions of  law  and  fact  the  Appellate  Court  will  assume,  in  support 
of  the  judgment,  that  every  material  fact  necessary  to  sustain  the 
judgment  under  the  pleadings  and  evidence  was  found  by  the  trial 
judge.    Kray  v.  Mutual  It.  L.  Ins.  Co.,  556. 

4.  Where  the  judge  trying  the  case  filed  no  conclusions  of  fact,  the  jud^ent, 

in  the  absence  of  error  in  the  trial,  must  be  sustained  if  there  is  tes- 
timony in  the  record  supporting  any  theory  which  will  authorize  the 
judgment.    Spalding  v.  Aldridge,  230. 

5.  Where  the  trial  is  without  a  jury,  and  the  judgment  of  the  court,  sup- 

ported by  the  evidence,  is  based  on  the  defense  of  estoppel,  the  re- 
fusal of  the  court  to  pass  on  the  issue  of  limitation  plead  by  defendant 
can  not  be  complained  of  by  the  plaintiff.    Daugherty  v.  Templeton,  304. 

6.  When  a  trial  is  before  the  court  without  a  jury,  the  admission  of  im- 

proper evidence  is  harmless  when  there  is  other  and  sufficient  competent 
evidence  to  support  the  judgment.    Id. 

7.  An  assignment  of  error  by  one  defendant,  complaining  of  a  judgment  as 
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between  himself  and  a  codefendant,  can  not  be  considered  on  appeal  in 
the  absence  of  an  appeal  by  such  defendant.    Yarbrough  v.  Whitman^  391. 

8.  Where  both  parties  f;ave  notice  of  appeal  from  a  judgment,  but  the  plain- 
tiff alone  perfected  the  appeal  and  tiled  a  transcript  in  the  Appellate 
Court,  a  motion  by  the  appellant  to  dismiHs  his  appeal  and  the  granting 
of  such  motion  will  not  deprive  the  Appellate  Court  of  jurisdiction  to 
consider  and  pass  upon  cross-assignments  of  error  duly  presented  by 
the  appellee.  (Chief  Justice  Pleasants  dissenting.)  Foley  v,  Houston 
Belt  d  T.  Ry.  Co,,  218. 

0.  The  admission  of  improper  evidence  makes  a  prima  facie  cause  for  reversal 
on  appeal.  To  avoid  this  effect,  tlie  duty  devolves  upon  the  party  in- 
troducing such  evidence  to  show  that  it  was  not  prejudicial.  Metro- 
politan L.  Jn8.  Co.  V.  Wagner,  233. 

10.  Although  the  manner  in  which  a  personal  injury  occurs,  as  testified  to  by 

the  plaintiff  and  his  witnesses,  may  seem  improbable,  the  finding  of  the 
jury  should  not  be  disturbed  unless  it  appears  from  the  testimony  that 
the  occurrence  was  a  physical  impossibility.  El  Paso  d  H.  W\  R.  Co. 
V.  O'Keefe,  570. 

11.  The  mere  fact  that  a  party  had  the  greater  number  of  witnesses  upon  an 

issue  is  not  of  itself  sufficient  reason  for  reversing  the  case  on  appeal 
when  the  verdict  was  against  such  party.  In  a  condemnation  proceed- 
ing, evidence  considered,  and  held  sufficient  to  support  the  verdict.  Foley 
V.  Houston  Belt  d  T.  Ry,  Co.,  219. 

Pretumption. 

As  to  foreign  law.    See  Foreign  Law,  1, 
Of  negligence  from  accident.    See  Master  and  Servant,  1,  2. 
Of  payment  of  purchase  money.    See  Vendor  and  Purchaser,  5, 
As  to  cancellation  of  sale.    Sec  Vendor  and  Purchaser,  6, 

Principal  and  Agent. 

Notice  to  agent.    See  Agency.  1. 
Revocation  of  authority.    See  Agency,  2. 
Exceeding  authority.     See  Agency,  3. 
Right  to  commissions.    See  Agency,  i,  5. 

Principal  and  Snrety. 
See  Sureties,  IS. 

Probable  Cause. 

For  criminal  prosecution.    See  Malicious  Prosecution,  1-5, 

Profltt. 

Loss  of.    See  Damages,  S. 

Proximate  Came. 

Natural  sequence.     See  yegligence,  9. 

Contributing  to  injury.    See  Negligence,  15.  ^ 

Act  of  God.    See  Negligence,  22. 

Failure  to  warn  servant.     See  Negligence,  4U  k^* 

Pnblic  Square. 

Evidence  held  to  support  dedication.    See  Dedication,  1. 

Quitclaim. 

Deed  held  not  to  be.    See  Trespass  to  Try  Title,  5. 

Ballways. 

Delivery  of  freight  to.    See  Carriers  of  Freight,  1. 

Delay  in  furnishing  cars.    See  Carriers  of  Freight,  2,  S. 

Routing  freight  by  shipper.     See  Carriers  of  Freight,  4. 

Contract  to  give  notice  of  claim.    See  Carriers  of  Freight,  5. 

Privity  of  contract  with  compress  company.    See  Carriers  of  Freight,  6, 
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Contributory  negligence  of  passenger.    See  Carriers  of  PassengerSy  1,  2» 

Obstructions  on  station  platform.    See  Carriers  of  Passengers,  S, 

Boarding  moving  train.    See  Carriers  of  Passengers,  4* 

Indemnity  against  fire.    See  Contract,  12-lJi. 

Liability  for  false  prosecution.     See  Damages,  i. 

Future  pain  from  personal  injuries.    See  Damages,  5. 

Mental  suflFering  from  amputation  of  legs.    See  Damages,  6. 

Imaginary  suffering.     See  Damages,  8. 

Measure  of  recovery  for  personal  injuries.    See  Damages,  9, 

Verdicts  held  not  excessive.    See  Damages,  4,  7,  10,  IS,  14,  IS,  17. 

Recovery  for  death.     See  Damages,  11-11, 

Use  of  track  by  pedestrians.    See  Evidence,  9. 

Duties  of  employes.     See  Evidence,  26, 

Value  of  stock  at  destination.    See  Evidence,  27,  28» 

Usual  time  for  transportation.    See  Evidence,  29, 

Value  of  city  property.     See  Evidence,  SO'. 

Relative  merits  of  headlights.     See  Evidence,  SI. 

Construction  of  spark  arresters.     See  Evidence,  S2. 

Opinions  of  medical  experts.     See  Evidence,  S5,  S6, 

Incompetency  of  servants.     See  Evidence,  S7,  40,  41- 

Liabilitv  for  omission  of  servant.    See  Instructions  to  Juries,  7, 

Injury  by  fall  of  ladder.     See  Instructions  to  Juries,  IS, 

Presumption  of  negligence  from  accident.    See  Master  and  Servant,  1,  2. 

Risks  assumed  by  servant.     See  Master  and  Servant,  S-€,  8-15,  26. 

Inspection  of  cars.     See  Master  and  Servant,  4- 

Fall  of  smoke  stack.    See  Master  and  Servant,  5. 

Lighting  switch  lamps.     See  Master  and  Servant,  6, 

Acting  to  save  employer's  property.    See  Master  and  Servant,  8,  9. 

Inspection  of  track.    See  Master  and  Servant,  10. 

Fall  of  car  door.     See  Master  and  Servant,  11, 

Inspection  of  machinery.     See  Master  and  Servant,  16-19, 

Incompetency  of  servant.    See  Master  and  Servant,  25. 

Safe  place  to  work.     See  Master  and  Servant,  27. 

Warning  servant  of  danger.    See  Master  and  Servant,  28. 

Defects  in  simple  utensils.     See  Master  and  Servant,  S1-S4' 

Repairs  upon  machinery.     See  Master  and  Servant,  S5. 

Ladder  as  place  to  work.     See  Master  and  Servant,  S6, 

Acting  in  discharge  of  duty.    See  Master  and  Servant,  S8,  S9. 

Ordinary  care  denned.    See  Negligence,  1, 

Negligence  involves  omission  of  duty.    See  Negligence,  2-4* 

Cars  furnished  another  employer.    See  Negligence,  5,  6, 

Approval  of  device  by  mechanics.     See  Negligence,  7, 

Concurring  act  of  third  party.     See  Negligence,  8. 

Proximate  cause  of  injury.    See  Negligence,  9,  15, 

Burden  of  proof  in  case  of  collision.    See  Negligence,  10,  11. 

Results  which  might  be  foreseen.    See  Negligence,  12, 

Speed  of  train.     See  Negligence,  14- 

Liability  for  fire.    See  Contract,  12-14 S  Negligence,  15-20. 

Violent  coupling.     See  Negligence,  2S. 

Injuries  to  minors.    See  Negligence,  24-27, 

Injuries  to  trespassers  or  licensees.    See  Negligence,  28SS. 

Persons  unloading  cars.    See  Negligence,  3-J. 

Defects  in  railway  yards.     See  Negligence,  S5. 

Defect  in  step  of  caboose.     See  Negligence,  S6-S9, 

Inspection  of  foreign  cars.     See  Negligence,  40. 

Actions  for  personal  injuries.  See  Venue,  1. 
1.  Ordinarily,  when  a  defective  car  has  been  received  by  a  connecting  rail- 
road to  be  hauled  over  its  line,  the  owner's  responsibility  for  a.  defect, 
which  is  not  secret,  ceases  after  the  connecting  road  has  had  fiill  con- 
trol over  it  and  an  opportunity  to  inspect  it.  One  railroad  is  not  re- 
sponsible for  a  defect  in  a  car  of  another  railroad  which  a  proper 
inspection  would  not  discover.  A  proper  inspection  is  the  whole  duty 
of  a  connecting  line.     Continental  Fruit  Express  v.  Leas,  585. 
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2.  A  railroad  company  using  the  track  of  another  railroad  company  can  not 

relieve  itself  of  the  duty  imposed  by  the  statute  of  maintaining  lighta 
on  main  line  switches  by  contract  to  that  effect  with  the  company 
owning  the  track.  The  duty  and  responsibility  resting  upon  the  com- 
pany using  the  track  is  the  same  as  if  it  owned  the  track.  Missouri, 
K.  d  r.  Ry,  Co,  of  Texas  v.  McDufy,  202. 

3.  The  Act  of  the  29th  Legislature    (Gen.  Laws,   1905,  page  77)    requiring 

railroad  companies  to  maintain  switch  lights  is  a  legitimate  exercise 
of  the  police  power  of  the  State,  and  is  not  subject  to  the  objection 
that  it  impairs  the  obligation  of  contracts  already  made  between  rail- 
roads.   Id, 

4.  Although  there  is  no  statute  requiring  railroad  companies  to  use  electric 

headlights,  a  failure  to  use  such  lights  would  render  such  companies 
liable  at  common  law  if  ordinary  care  required  it.     Id. 

5.  At  a  small  station  a  railway  company  fenced  in  the  depot  grounds  and 

the  right  of  way  beyond,  but  constructed  no  stock  gap  between.  The 
public  had  access  to  the  depot  grounds  and  a  part  of  the  same  was 
leased  for  business  purposes.  Held,  that  its  track  was  not  fenced  at 
this  point  within  the  meaning  of  the  statute,  and  it  was  liable,  irre- 
spective of  negligence,  for  the  value  of  mules  lawfully  on  the  depot 
grounds  and  passing  thence  onto  the  right  of  way,  where  they  were 
illed  by  a  train.    International  d  G.  N,  It,  Co.  t?.  Seiders,  568. 

6.  It  was  not  necessary  for  plaintiff  to  plead  that  the  track  was  unfenced  in 

order  to  recover  for  stock  alleged  to  be  killed  by  defendant's  train,  the 
burden  was  on  defendant  to  plead  and  prove  the  fencing,  in  order  to 
avail  itself  of  the  defense  given  by  the  statute.    Id, 

7.  Animals  lawfully  on  the  enclosed  depot  grounds,  tied  to  the  fence,  get- 

ting loose  during  the  night  and  escaping  onto  the  right  of  way,  were 
not  unlawfully  at  large,  though  the  stock  law  was  in  force  in  that 
locality.     Id. 

8.  A  clause  in  a  lease  of  a  portion  of  the  depot  grounds  of  a  railway  for  a 

cotton  seed  house  by  which  the  lessee  assumed  responsibility  for  any 
damage  to  the  railway  company  "by  reason  of  the  making  of  said  lease 
or  the  occupancy  of  said  premises  by  the  lessee"  did  not  give  the  com- 
pany a  right  to  be  indemnified  for  damages  from  the  killing  on  the 
premises  of  mules  belonging  to  an  employe  of  the  lessee.    Id. 

9.  When  the  track  of  a  railroad  company  has  been  commonly  and  habitually 

used  for  a  long  time  by  the  public  as  a  footpath,  with  the  knowledge 
and  acquiescence  or  by  the  permission  of  the  company,  it  is  considered 
as  having  licensed  the  public  to  use  such  portion  of  its  track  for  that 
purpose.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  WilHamSf  134. 
10.  It  IS  the  duty  of  a  railroad  company  to  keep  a  lookout  for  licensees  upon 
its  track  and  to  exercise  reasonable  care  to  avoid  injuring  them.    Id. 

Batiflcation. 

Of  infant's  deed.    See  Infancy^  1. 

» 

Beoeiver. 

For  wife's  separate  estate.    See  Eushand  and  Wife,  2. 

BeconTention. 

After  dismissal  by  plaintiff.    See  Practice  in  Trial  Court,  4. 

Becord  of  Title. 

Conveyance  of  grantor's  remaining  interest.    See  Deed,  2. 

Bemittltnr. 

1.  It  is  only  in  those  cases  where  the  excess  in  a  verdict  is  capable  of  exact 
ascertainment  by  mere  calculation  from  established  facts  that  such  excess 
can  be  cured  by  remittitur.    Suderman  d  Dolson  v.  Kriger^  30. 

BratoTAl. 

Of  assignee.    See  Af^signment  for  Creditors,  8. 
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Eemoval  of  Causes. 

1.  Suite  in  this  State  for  personal  injuries  received  in  the  Indian  Territory 
are  not  necessarily  removable  to  the  Federal  Courts  because  an  Act  of 
Consress  puts  in  force  in  that  Territory  the  statutes  of  the  State  of 
Arkansas.  Opinion  in  the  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  Uollan, 
49  Texas  Civ.  App.,  55,  adhered  to.  Misawiri,  K.  d  T,  ky,  Co,  v.  Btach- 
ley,  141. 

Kent. 

Landlord's  lien  for.    See  Landlord  and  Tenant,  1,  2. 

Brepntation. 

As  to  competency  of  servant.    See  Evidence,  S7,  Jfl, 

Bes  Adjndieata. 

1.  In  a  suit  to  recover  land  and  for  damases,  pleading  considered,  and  held 
subject  to  exception  that  it  appeared  therefrom  that  a  judgment  had 
already  been  rendered  in  the  controversy  from  which  no  appeal  had 
been  taken.    Kruegel  v.  Daniels ,  215. 

Bes  Ipsa  Loquitur. 

Presumption  from  accident.    See  Master  and  Servant,  1,  2. 

Besolssion. 

For  failure  to  pay  purchase  money.    See  Treepaea  to  Try  Title,  6. 
For  nonpayment  of  purchase  money.    See  Vendor  and  Purohaeer,  6-8. 

Bevocatlon. 

Of  agent's  authority.    See  Agency,  2. 

Sales. 

Right  of  administrator  to  sell.    See  Administration,  1. 
After  revocation  of  power.    See  Agency,  2. 
Contract  exceeding  power.    See  Agency,  S. 
Right  of  agent  to  commissions.    See  Agency,  4,  5. 
Under  execution.     See  Execution  fiale,  1-Jf. 
By  guardian.    See  Guardian  and  ^yard,  1-7. 
Purchaser  under  foreclosure.     See  Judgment,  5, 
For  taxes.    See  Tax  Sale,  1-9. 
1.  The  sale  of  the  good  will  of  a  professional  man  carries  with  it  the  obli- 

?;ation  that  he  will  abstain  from  practice  in  future  in  the  territory 
rom  which  he  thus  binds  himself  to  withdraw.  But  evidence  of  a 
sale  by  one  doctor  to  another,  of  his  residence  and  a  certain  portion 
of  his  business,  considered,  and  held  insufficient  to  show  a  sale  of  the 
good  will  of  the  business.    Yeakley  v.  Oaston,  405. 

Senrlce  of  Proeess. 

On  new  cause  of  action.    See  Amendment,  1, 

Speolllo  Performance. 

Of  contract  to  convey  homestead.    See  Homestead,  4* 

Stale  Demand. 

Action  to  set  aside  judgment.    See  Limitation,  2. 

Statement  of  Facts. 

1.  An  appeal  will  not  be  dismissed  because  the  original  statement  of  facte  is 
not  sent  up  with  the  record,  as  required  by  the  Act  of  May  25,  1907, 
but  is  copied  in  the  transcript,  where,  in  answer  to  the  motion  to  dis- 
miss, the  original  stetement  is  .filed  within  the  time  permitted  for  filing 
the  transcript.    Peoples  v.  Evans,  225. 
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ttatemexLt  of  Faoti — Continued, 

2.  A  Htatement  of  facts  not  in  narrative  form,  as  required  by  the  statute, 

but  largely  in  the  form  of  question  and  answer,  will  be  struck  out  on 
motion.    Id. 

3.  A  Ftatement  of  facts  prepared  from  stenographer's  notes  under  the  Act  of 

May  26,  1907,  must  comply  with  that  law,  whether  the  court  from 
which  the  appeal  is  taken  has  or  has  not  an  official  stenof^'apher.     Id. 

4.  A  statement  of  facts  prepared  under  the  Act  of  May  25.  1907.  is  required 

to  be  in  narrative  form,  and  all  laws  permitting  the  evidence  to  be 
given  by  question  and  answer  are  repealed  by  that  Act.  This  law  can 
not  be  departed  from  for  the  purpose  of  emphasizing  certain  testimony 
or  showing  the  bias  of  the  witness.    Id. 

6.  Under  the  requirements  of  the  Act  of  1907  (Gen.  Laws,  1907,  page  509 
et  acq.)  a  statement  of  facts  should  not  be  copied  into  the  record  on 
appeal,  but  the  original  should  be  sent  up.  This  provision  is  man- 
datory, and  applies  to  every  statement  of  facts,  whether  made  by  the 
parties  or  by  the  official  stenographer,  or  by  the  court  in  case  of  dis- 
agreement.   Garcia  v.  Cleary,  465. 

6.  Statutes  of  procedure  operate  upon  all  pending  litigations  from  the  time 
they  go  into  effect,  unless  it  is  therein  otherwise  provided.  Hence, 
the  Act  of  1907  (Gen.  Laws,  1907,  page  509)  regulated  the  preparation 
of  a  statement  of  facts  for  appeal  from  the  date  said  Act  took  effect, 
and  a  stenographer's  transcript  of  the  evidence  consisting  of  questions 
and  answers,  filed  after  said  Act  took  effect,  although  the  case  was 
tried  before*  not  being  in  accordance  with  the  requirements  of  said 
Act,  will  be  stricken  out  on  motion  of  appellee.  Wallace  v.  Pecoa  d  N, 
T.  Ry.  Co.,  296. 

Statutes  Cited. 

(Revised  Statutes  of  Texas.) 

Articles  78.  82.  84.  85,  86.     Assignment  for  creditors.    Schuiz  v.  Burgee, 

252.  254,  255,  256. 
Article  284.    Prosecution  of  offenses.    Mieeouri,  K.  d  T.  Ry.  Co.  of  Texas 

V.  Gro8€clo8€,  531. 
Article  313.    Aon  est  factum.    Clymer  v.  Terry,  303. 

Articles  641,  643.  645.  646.     Corporations.     Bank  of  De  Soto  v.  Reed,  108. 
Article  642.  Section  28.     Corporations.     Morgan  d  Bros.  v.  Missouri,  K. 

d  T.  Ry.  Co.,  436. 
Articles   745,   746.     Foreign  corporations.     Turner  v.   National   Cot.   Oil 

Co.,  472. 
Article  749.     Foreign  corporation.     Turner  v.  National  Cot.  Oil.  Co.,  473. 
Article  790.     Suit  against  countv.     Yantis  v.  Montague  County,  404. 
Article  973.     Abatement.    Binyon  v.  Smith,  400,  401. 
Article  1013.     Assignment  of  error.     Yeakley  v.  Oaston,  406. 
Article  1018.     Assignment  of  errors.    El  Paso  d  8.  W.  Ry.  Co»  v.  Smith, 

21;  Yarhrough  v.  Whitman,  397. 
Article  1236.     Service  by  publication.     Young  v.  Jackson,  368. 
Article  1240.     Abatement  of  action.     Binyon  v.  Smith,  401. 
Article  1205.     Non  est  factum.     Clymer  v.  Terry,  303. 
Article  1301.     Nonsuit.    Clercnger  v.  Cariker,  566. 
Article  1319.     Requested  instructions.     St.  Louis  S.  W.  Ry.  Co.  of  Texas 

V.  Cleland,  509. 
Article  1371.     Misconduct  of  jury.     Missouri,  K.  d  T.  Ry.  Co.  v.  Haw- 
kins, 133. 
Article  1379.     Statement  of  facts.     Peoples  v.  Evans,  228. 
Article  1395.    Citation  in  error.    Binyon  v.  Sfnith,  400. 
Article  1399.     Abatement  of  action.     Binyon  v.  Smith,  401. 
Article  1402.     Writ  of  error.    Binyon  v.  Smith,  401. 
Article  1457.     Service  by  publication.     Young  v.  Jackson,  360. 
Articles  1532,  1533.     Commissioners'  Precincts.    Cofield  v.  Britton,  212. 
Article  1663.     Execution.     Dillard  r.  Stringfellow  d  Hume,  411. 
Article  1689.     Descent  and  distribution.    Binyon  o.  Smithy  400. 
Article  2207.    Depositions  of  parties.    Lyon  v.  Files,  632. 
Article  2318.    Non  est  factum.    Clymer  v.  Terry,  303. 
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Article  2380.     Execution  sale.    Railey  v,  HopkifM,  603. 

Article  2979.    Jury  trial.     Wright  v.  Wright,  461. 

Article  2987.     Court  and  jury.     WHght  t?.  Wright,  461,  462. 

Article  2996.    Injunction.     Broocks  v.  Lee,  605. 

Article  3071.    Insurance.    Mutual  R.  L,  Ina.  Co.  v.  Jay,  172. 

Article  3105.     Interest  on  judgment.     Mutual  R,  L.  Ina.  Co.  v.  Jay,  172. 

Articles  3115,  3130,  3131.     Irrigation.     Colorado  Canal  Co.  v.  McFarland, 

98. 
Articles  3340,  3344.     Limitation.     Sanders  v.  Word,  295. 
Article  3384.     Local  option  election.     Cofield  v.  Britton,  212. 
Article  3395.     Local  option  election.     Cofield  v.  Rritton,  213. 
Article  3397.     Local  option  election.     Cofield  v.  Britton,  210,  211,  212. 
Article  4560h.     Fellow  servants.    Tewas  d  ^^  0.  R.  Co.  v.  Barwick,  552. 
Article  4339.    Counties.     Yantis  v.  Montague  County,  404. 
Articles  5232o,  5232f.     Tax  sale.     Young  v.  Jackson,  355,  356,  368. 
Articles  6260-5202.    Pleading.    Daugherty  v.  Templeton,  307. 

(Code  Criminal  Procedure.) 

Articles  32-36.  Prosecution  of  offences.  Missouri,  K.  d  T.  Ry.  Co.  of 
Texas  v.  Oroseclose,  521. 

(Acts  of  Legislature.) 

Act  of  Congress  of  Texas,  June  7,  1837.  1  Gammel's  Laws,  p.  304.  In- 
corporation of  town  of  Liberty.     Yasser  v.  City  of  Liberty,  113. 

Act  of  Congress  of  Texas,  February  5,  1840.  Grant  to  town  of  Liberty. 
Yasser  v.  City  of  Liberty,  114. 

Act  of  March  28,  1873.  7  Gammel's  Laws,  858.  Incororation  of  town 
of  Quitman.     Cofield  v.  Britton,  214. 

Act  of  March,  1901,  Laws  27th  Leg.,  p.  31.  Venue  in  suits  against  rail- 
ways.   Fort  Worth  d  D.  C.  Ry.  Co.  v.  Monell,  288. 

Act  of  April  3,  1905,  Laws  29th  Leg.,  p.  77.  Railroad  switch  lights. 
Missouri,  K.  d  T.  Ry.  Co.  v.  McDuffey,  205. 

Act  of  April,  1905,  Laws  29th  Leg.,  p.  224.  Amendment  of  appeal  bond. 
Lewellyn  v.  Ellis,  454. 

Act  of  April  22,  1905,  Laws  29th  Leg.,  p.  381.  County  auditors.  Yantis 
V.  Montague  County,  404. 

Act  of  April  16,  1907,  Laws  30th  Leg.,  p.  206.  Appeal  in  injunction  cases. 
City  of  Paris  v.  Sturgeon,  520. 

Act  of  May  14,  1907,  Laws  30th  Leg.,  p.  447.  T^cal  option  elections. 
Cofield  V.  Britton,  212. 

Act  of  May  26,  1907,  Laws  30th  Leg.,  p.  509.  Statement  of  facts.  Peo- 
ples V.  Evans,  228;  Garcia  v.  Cleary,  466. 

Stockholder. 

Liability  to  creditors.     See  Corporations,  S-7. 

Babrogation. 

1.  The  right  of  subrogation  does  not  depend  upon  privity  of  contract.     It 

includes  every  instance  in  which  one  party  pays  a  debt  for  which 
another  is  primarily  answerable,  and  which,  in  equity  and  good  con- 
science, should  have  been  discharged  by  the  latter,  but  it  does  not  apply 
in  favor  of  one  who  officiously,  and  as  a  mere  volunteer,  pays  the  debt 
of  another,  for  which  neither  he  nor  his  property  is  answerable,  and  it  is 
not  allowed  where  it  would  work  an  injustice  to  the  rights  of  others. 
Yasser  v.  City  of  Liberty,  111. 

2.  Where  a  city  sold  land  to  which  it  had  no  title,  gave  warranty  deed  there- 

to, received  the  purchase  money  and  applied  it  to  the  payment  of  out- 
standing bonds,  the  city  being  insolvent  and  unable  to  respond  on  its 
covenant  of  warranty,  and  the  purchaser  having  bought  in  good  faith, 
upon  losing  the  ground  so  purchased  the  purchaser  was  entitled  to  be 
subrogated  to  the  rights  of  the  bondholders  whose  bonds  had  been  paid 
with  the  money  received  from  the  purchaser.    Id, 
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Bvioide. 

Opinion  of  sUr^n.    See  Evidence,  SS. 

As  defense  to  insurance  policy.    See  Inewrance,  Life^  t,  P. 

Surety. 

Bond  not  siffned  by  principal.    See  Intoxicating  Liquore,  1,  2, 

1.  The  undertaking  of  a  surety  is  to  be  strictly  construed,  and  his  liability 

will  not  be  extended  beyond  the  words  of  his  agreement.  Turner  v. 
National  Cot.  OU  Co,,  468. 

2.  Sureties  on  the  bond  of  a  principal  to  account  for  moneys  advanced  to 

him  by  his  employer  in  the  latter's  business  are  liable  only  for  default 
with  reference  to  such  accounting,  and  not  for  his  failure  to  comply 
with  other  undertakings  in  his  contract  with  his  employer,  such  as  to 
care  for  cotton  seed  purchased  and  pay  for  all  loss  of  weight  thereon 
beyond  two  percent.    Id, 

3.  Changes  made  in  a  building  contract  by  the  owner  of  the  building  without 

the  consent  of  the  surety  on  the  contractor's  bond,  will  discharge  the 
surety.  Changes  in  such  contract  considered,  and  held  sufficient  to  dis- 
charge the  surety.     Luling  Oil  d  Mfg.  Co.  v.  Oohmert,  606. 

Burpriie. 

Diligence  in  preparing  case.     See  New  Trial,  2,  S. 
Concealment  of  aefense.    See  Trespass  to  Try  TitUy  7. 

Tax  Deed. 

Possession  held  unde'r.    See  Limitation,  9. 

Tax  Sale. 

1.  A  judgment  in  favor  of  the  State  by  a  court  of  competent  jurisdiction, 

for  delinquent  taxes,  can  be  attacked  collaterally,  as  in  trespass  to 
try  title,  only  when  such  judgment  is  void.    Young  v,  Jackson,  351. 

2.  Whenever,  by  the  laws  of  a  State  or  by  State  authority,  a  tax,  assess- 

ment, servitude  or  other  burden  is  imposed  upon  property  for  the  pub- 
lic use,  and  those  laws  provide  for  a  mode  of  confirming  or  contesting 
the  charge  thus  imposed  in  the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceedings  with  regard  to  the  property, 
as  is  appropriate  to  the  nature  of  the  case,  the  judgment  in  such  pro- 
ceeding can  not  be  said  to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  it  may  be  to  other  objections.  Id. 

3.  A  suit  for  the  collection  of  taxes  upon  the  property  of  an  unknown  owner 

is  a  proceeding  in  rem.  Tlie  jurisdiction  is  special.  Nothing  is  taken 
by  intendment  in  favor  of  the  action  of  the  court  which  exercises  it, 
but  it  must  appear  from  the  record  itself  that  the  facts  existed  which 
authorized  the  court  to  act,  and  that  in  acting  it  has  kept  within  the 
limits  of  its  lawful  authority.    Id, 

4.  The  provisions  of  the  Revised  Statutes  of  this  State  for  the  collection  of 

delinquent  taxes,  due  by  unknown  owners,  are  appropriate  to  the  nature 
of  the  caso,  and  therefore  meet  the  constitutional  requirement  of  due 
process  of  law.    Id.  — 

6.  In  a  suit  for  delinquent  taxes,  where  the  owners  are  the  heirs  of  the 
original  grantee  but  are,  in  fact,  unknown  to  the  county  attorney  bring- 
ing the  suit,  the  published  notice  of  the  suit  should  be  in  accordance 
with  the  provisions  and  requirements  of  article  5232o,  Sayles'  Revised 
Statutes,  and  not  in  accordance  with  article  1236,  for  citation  to  un- 
known heirs  generally.    Id. 

6.  In  a  suit  for  delinquent  taxes,  a  notice  ''To  unknown  owner,  and  to  all 

persons  owning  or  having,  or  claiming  any  interest,"  etc.,  was  suffi- 
cient.    Id. 

7.  Where,  in  a  suit  for  delinquent  taxes,  the  petition  contained  the  allega- 

tions that  "the  owner  or  owners  of  the  land  are  unknown  to  the  at- 
torney for  the  States  and  after  inquiry  can  not  be  ascertained,"  an 
affidavit  to  the  allegations  of  the  petition  by  the  county  attorney,  "to 
the  best  of  his  knowledge  and  belief,"  was  sufficient.    Id. 

8.  In  a  suit  against  an  unknown  owner  for  delinquent  taxes,,  although  the 
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statute  requires  the  notice  to  state  separately  the  amount  of  taxes 
due  the  State  and  county,  a  failure  in  this  respect  is  not  fatal  in  a 
collateral  attack  when  the  fact  is  shown  by  exhibits  attached  to  the 
petition,  and  it  is  evident  the  owner  was  deprived  of  no  substantial 
right.  Id» 
9.  The  statute  which  prescribes  the  published  notice  in  suits  for  delinquent 
taxes  does  not  require  that  such  notice  shall  be  directed  to  the  sheriff 
or  any  constable,  as  in  other  process,  hence  an  affidavit  by  the  pub- 
lisher is  a  sufficient  return  for  the  court  to  act  upon,  and  the  failure 
of  the  officer  taking  the  affidavit  of  the  publisher  to  attach  his  seal 
to  the  jurat  is  not  a  fatal  defect.    Id. 

Telegraph. 

1.  Misdirection  of  a  telegram  to  "Holenville,"  there  being  no  such  place,  in- 

stead of  "Holdenville,"  a  railway  and  telegraph  station  and  the  in- 
tended destination,  did  not,  as  matter  of  law,  show  that  there  was 
no  undei'taking  by  the  company  to  deliver  at  the  latter  place,  or  justify 
an  instruction  to  find  for  defendant  in  a  suit  for  damages  for  failure 
to  transmit  the  message,  where  the  receiving  agent  was  advised  of  the 
true  destination,  looked  up  and  found  the  correct  station  on  a  list 
of  officer  and  there  was  evidence  to  support  the  conclusion  that 
he  himself  wrote  the  message  and  was  responsible  for  the  misspelling. 
Western  U.  Tel.  Co.  v.  Hankina,  613. 

2.  "Holenville"  for  "Holdenville"  is  so  far  idem  aonans  as  to  present  a  ques- 

tion of  fact  as  to  its  sufficiency  to  identify  the  destination  named  in 
a  telegram.    Id. 

3.  Though  the  dispatcher  acts  as  agent  of  the  sender  in  reducing  to  writing 

at  his  request  the  message  desired  to  be  sent,  it  is  the  duty  of  the 
company  to  know  and  correctly  inform  senders  as  to  its  offices  and 
stations;  and  the  agent  represents  the  company  in  giving  such  infor- 
mation, especially  where  .the  rules  require  him  to  do  so  and  to  exercise 
care  to  see  that  the  destination  is  correctly  given.    Id, 

Tranaoript. 

Defective  certificate.    See  Practice  on  Appeal,  1, 

Transfer  of  Cansei. 

Between  District  Courts.    See  Practice  in  Trial  Court,  1, 

Trespass  to  Try  Title. 

1.  A  defendant  in  trespass  to  try  title,  who  has  settled  with  plaintiffs,  and 

thereafter  litigates  his  title  as  against  the  adverse  claims  of  codef end- 
ants  and  interveners,  is  not  entitled  to  judgment  recovering  from  them 
the  land  to  which  he  shows  title,  in  the  absence  of  pleading  on  his  part 
seeking  affirmative  relief  against  them.  Houston  Oil  Co.  of  Texas  v. 
Gallup,  369. 

2.  A  party  who,  in  fact,  owns  the  land  at  the  institution  of  a  suit  of  tres- 

pasis  to  try  title  to  the  same,  may  prosecute  such  suit  to  final  judgment, 
even  though  he  should  sell  his  interest  therein  pending  the  suit.  Evi- 
dence considered,  and  held  insufficient  to  show  that  a  party  defendant 
who  by  plea  of  reconvention  set  up  claim  to  the  land  in  controversy, 
had  sold  the  land  prior  to  the  institution  of  the  suit.  TeQS€^  d  N.  0. 
Ry.  Co.  V.  Texas  T.  A  Lumh.  Co.,  183. 

3.  Prior  possession  continued  for  only  a  few  months,  and  then  voluntarily 

abandoned,  without  any  assertion  of  right  or  claim  of  ownership  for 
thirty-six  years,  is  not  sufficient  to  make  a  prima  facie  case  for  a  plain- 
tiff in  trespass  to  try  title.    Evans  v.  Ashe,  54. 

4.  Proof  that  an  administrator's  deed,  under  which  defendant  in  trespass  to 

try  title  claimed  the  land  in  controversy,  was  void,  would  not  avail 
plaintiff,  as  in  stich  case  the  title  would  be  in  the  estate.  Plaintiff 
must  recover  on  the  strength  of  his  own  title  and  not  on  the  weakness 
of  defendant's.    Id. 

5.  A  deed  which  recites  as  the  consideration  the  full  value  of  the  land  con- 
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vpyed,  which  grants,  bargains,  sells  and  releases  all  of  the  right,  title, 
interest  and  claim  of  the  grantor,  retains  a  vendor's  lien  to  secure  de- 
ferred payments,  and  contains  a  covenant  of  general  warranty,  is  not 
a  mere  quitclaim  deed.    Jd, 

6.  Where  a  surviving  husband  conveyed  the  entire  interest  in  a  tract  of  land 

belonging  to  the  community  estate  of  himself  and  his  deceased  wife, 
reciting  in  the  deed  that  the  entire  consideration  was  to  be  paid  to 
him,  and  the  only  heir  of  the  wife  made  the  following  endorsement  on 
the  deed:  "For  and  in  consideration  of  the  sum  of  one  dollar  to  me 
.  in  hand  paid  (by  tlie  vendee),  I  hereby  convey  and  quitclaim  all  my 
right,  title,  interi'st  and  claim  in  and  to  the  property  described  on  the 
reverse  side  of  this  deed,"  the  two  instruments  must  be  taken  together 
as  the  joint  deed  of  the  parties  for  the  consideration  named,  and  a  fail- 
ure to  pay  any  part  of  the  purchase  money  would  give  the  surviving 
husband  the  right  to  rescind  the  sale.    Id, 

7.  In  trespass  to  try  title  in  the  usual  form,  the  defense  of  estoppel  is  ad- 

missible under  the  plea  of  not  guilty,  and  the  defendant  in  such  action 
is  not  required  to  disclose  to  the  plaintiff  the  fact  that  he  will  rely 
on  said  defense.  A  motion  for  new  trial,  based  upon  surprise,  and 
charging  the  defendant  with  fraud,  artifice,  unfairness  and  deceit  in 
withholding  from  plaintiff  notice  of  the  defense  of  estoppel,  considered, 
and  held  properly  overruled.    Daugherty  v,  Templetony  304. 

8.  Although  a  defendant,  in  trespass  to  try  title,  tiles  an  abstract  of  title 

in  compliance  with  a  demand  for  the* same  by  the  plaintiff,  he  is  not 
required  to  disclose  therein  a  defense  of  estoppel.    Id, 

Trespasser. 

Upon  railroad  yard.     See  Negligence,  28, 

Trial  of  Bight  of  Property. 

Pleading  in.    See  Practice  in  Trial  Court,  7. 

Trust. 

Repudiation  by  trustee.     See  lAmitation,  1, 

intra  Vires. 

City  supplying  water  beyond  its  limits.    See  Cities,  2,  S, 

TTnknown  Owner. 

Citation  against.    See  Tax  Sale,  5-8. 

TTnrecorded  Deed. 

Conveyance  of  grantor's  remaining  interest.    See  Deed,  2. 

Value. 

Opinions  in  regard  to.     See  Evidence,  27,  28,  SO. 

Vendor  and  Purchaser. 

Breach  of  warranty.    See  Covenants,  l-.k. 

Rescission  for  failure  to  pay.    See  Trespass  to  Try  Title,  6. 

1.  Although  tlie  equities  between  the  subsequent  owners  of  various  parcels  of 

land  sold  by  executory  contract,  can  not  prevent  the  vendor  from  en- 
forcing his  lien  against  all  parcels,  yet.  after  the  vendor  has  received 
notice  of  the  subsequent  conveyances,  the  equities  affect  him  to  such 
an  extent  that  he  can  not  deal  with  the  whole  or  any  part  of  the  busi- 
ness or  with  the  owner  of  any  parcel,  by  release  or  agreement,  so  as 
to  disturb  the  equities  subsisting  between  the  various  o\^7iers,  or  de- 
stroy the  order  of  liability,  or  defeat  their  rights  of  ratable  contribu- 
tion, or  of  complete  or  partial  exoneration.    Wood  v.  O'Banlon,  642. 

2.  In  an  action  of  trespass  to  try  title  by  a  vendor  of  several  town  lots  by 

executory  contract  against  one  holding  some  of  said  lots  under  the 
original  vendee,  evidence  considered,  and  held  that  the  vendor  had  so 
dealt  with  his  vendee  and  with  the  property  as  to  preclude  a  recovery.  Id. 
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3.  Where  a  deferred  payment  of  the  purchase  money  of  land  is  to  be  made 

in  "silver  dollars  of  the  coinage  of  the  Republic  of  Mexico,"  such  case 
is  not  analogous  to  cases  in  which  the  deferred  payment  is  to  be  made 
in  some  commodity  of  indefinite  and  uncertain  value,  and  therefore  a 
vendor's  lien  would  exist  to  secure  the  payment  in  Mexican  dollars. 
Evans  v.  Ashe,  54. 

4.  The  rule  tliat  the  vendor's  lien  will  not  be  implied  and  enforced  where 

the  purchase  price  is  payable  in  some  commodity  of  uncertain  value 
has  no  application  when  the  vendor  expressly  reserves  a  lien  to  secure 
such  payment.  Where  the  lien  is  expressly  reserved  the  legal  title  re- 
mains in  the  vendor,  and  upon  failure  of  the  vendee  to  perform  his 
contract  the  vendor  may  rescind  the  sale  and  take  possession  of  the 
land,  even  though  the  deferred  payment  is  to  be  made  in  some  com- 
modity.   Id. 

5.  Where  a  vendee,  who  had  executed  notes  for  part  of  the  purchase  money 

of  land,  abandons  the  purchased  premises  after  a  few  months'  occu- 
pancy, and  permits  the  vendor  and  his  heirs  to  take  possession  of  the 
same  shortly  thereafter  and  remain  in  unlnterrupte4  possession  for 
nearly  forty  years,  the  burden  of  proof  is  upon  the  vendee  or  his  heirs 
in  a  suit  of  trespass  to  try  title  by  him  or  them  against  one  holding 
under  the  vendor,  in  possession  of  the  premises,  to  prove  that  the  pur- 
chase money  notes  had  been  paid,  and  hence  that  the  vendee  had  the 
superior  title.  It  would  be  otherwise  as  to  the  burden  of  proof  if  the 
vendee  was  in  possession.    Id, 

6.  In  a  suit  of  trespass  to  try  title,  the  issue  being  whether  or  not*  a  sale 

of  land  had  been  canceled  for  nonpayment  of  the  purchase  money,  a 
charge  upon  the  presumption  of  cancellation  considered,  and  held  war- 
ranted by  the  evidence,  and  not  upon  the  weight  of  the  evidence.     Id. 

7.  When  the  right  to  rescind  for  nonpayment  of  the  purchase  money  of  land 

is  promptly  exercised  by  the  vendor,  it  is  not  necessary  that  he  give 
formal  notice  to  the  vendee  of  his  intention  to  rescind.    Id. 

8.  Upon  an  issue  as  to  the  cancellation  of  a  sale  of  land  evidence  considered, 

and  held  abundantly  sufficient  to  support  a  finding  in  the  affirmative. 
Id. 

Venue. 

Action  to  restrain  sale.  See  Injunction,  1. 
1.  The  term  "reside,"  as  used  in  the  Act  of  the  27th  Legislature  (Gen.  Laws, 
1901,  p.  31)  concerning  the  venue  of  suits  against  railroads  for  per- 
sonal injuries,  does  not  mean  a  mere  casual  or  temporary  residence  in 
the  county  in  which  the  injury  occurred.  The  term  imports  a  habita- 
tion of  some  degree  of  permanency.  Where,  under  a  plea  of  privilege 
in  a  suit  against  a  railroad  for  personal  injuries,  it  appeared  from 
the  undisputed  evidence  that  the  plaintiff  was  a  mere  transient  per- 
son, wandering  from  place  to  place  in  Texas  and  other  States,  without 
a  habitation  of  any  character  of  permanency,  and  without  any  intention 
or  purpose  of  making  any  county  in  Texas  his  residence  or  domicile,  the 
court  properly  held  that  the  plaintiff  was  a  nonresident  of  this  State, 
and  instructed  the  jury  to  find  against  the  plea.  Ft.  Worth  d  D.  C. 
Ry.  Co.  V.  Monell,  287. 

Verdiot. 

By  average  of  amounts.  See  Juries,  2. 
1.  Where,  during  their  deliberations,  the  jury  agree  that  each  member  should 
name  an  amount,  that  the  sum  of  the  amounts  should  be  divided  by 
twelve,  and  the  result  should  be  the  basis  for  reaching  a  verdict,  and 
afterwards  adopt  such  result  as  their  verdict,  the  verdict  is  not  a 
gambling  verdict.  The  test  in  such  cases  is,  did  the  jury  agree  before- 
hand to  be  bound  by  the  result?  If  so,  the  verdict  should  be  set  aside; 
otherwise  it  should  not.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  Haw- 
kins, 128. 
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Yioe-Principal. 

Duty  of  inspection.    See  MoBter  and  Servant,  fH,  21-24,  21, 
Alleging  facts  showing.    See  Pleading,  8. 

Walrer. 

Of  defects  in  bond.    See  Appeal  Bond,  1, 
Of  failure  to  answer  interrogatories.     See  Evidence,  2. 
Of  defense  by  insurance  company.    See  Insurance,  Life,  7. 
1.  The  right  to  have  a  question  determined  by  the  court,  instead  of  a  jury, 
may  be  waived,  and  is  so  where  a  party  permits  the  issue  to  be  sub- 
mitted to  the  jury  without  objection,  raising  the  question  first  in  mo- 
tion for  new  trial.    Wright  v,  Wright,  469. 

Warranty. 

Breach  of.    See  Covenants,  t-J^, 

Wife's  Separate  Property. 

Payment  of  purchase  money.    See  Evidence,  28. 
Note  assign^  by  husband.    See  Husband  and  Wife,  i. 
Receiver  for.    See  Husband  and  Wife,  2. 
Restraining  sale  of.    See  Injunction,  4, 

Wins. 

1.  A  testator  directed  that  the  residue  of  his  estate  should  be  divided  equally 

between  a  brother  and  sister,  then  living,  "or  their  heirs,  and  the  heirs 
of  my  deceased  sisters,"  naming  two  sisters  who  were  dead  when  the 
will  was  executed;  the  sister  living  when  the  will  was  executed  died 
before  the  testator,  and  the  living  brother  died  afterwards,  both  leaving 
heirs.  Held,  the  estate  was  properly  divided  into  four  equal  parts 
and  divided  among  the  heirs  per  stirpes.  Dunihue  v.  Hurd,  Executor, 
360. 

2.  A  judgment  admitting  to  probate  a  will  which  attempted  to  dispose  of 

the  community  property  of  a  testator  and  his  deceased  wife  does  not 
conclude  the  rights  of  her  children  as  heirs  of  her  interest  therein, 
though  they  appeared  to  contest  the  probate  of  the  will  as  affecting 
their  rights,  it  was  entitled  to  probate  regardless  of  its  terms,  and 
its  admission  could  not  conclude  the  parties  as  to  its  effect  nor  ad- 
judicate the  title  to  the  property  It  attempted  to  devise.  Clements, 
Executor,  v.  Maury,  168. 

3.  A  will  naming  an  alternative  executor,  in  case  the  one  Arst  selected  failed 

to  qualify  within  three  months,  is  held  not  an  absolute  time  limita- 
tion on  the  right  of  the  first  named  to  receive  letters,  and  circum- 
stances considered  are  held  not  to  shew  such  unreasonable  delay  in 
his  probating  the  will  and  applying  for  letters  as  to  defeat  his  right 
to  appointment  at  a  later  time  in  preference  to  that  of  the  alternate 
named.     Von  Rosenberg  v.  M'ickes,  455. 

Writ  of  Error. 

1.  After  rendition  of  judgment  in  his  favor  in  the  trial  court,  and  after  the 
defendants  in  that  court  had  seasonably  filed  their  petition  and  bond 
for  writ  of  error,  the  plaintiff  died  intestate;  thereupon  the  plaintiffs 
in  error  filed  an  amended  petition  setting  up  the  fact  of  the  defendant 
in  error's  death,  that  he  left  no  debts,  that  there  had  been  no  admin- 
istration, and  no  necessity  for  any,  and  prayed  for  citation  to  the  sur- 
viving wife  and  children.  Held  that,  upon  acceptance  of  service  of  cita- 
tion m  error  by  the  surviving  wife  and  children,  the  plaintiffs  in  error 
were  entitled  to  prosecute  their  appeal.  Rev.  Stats.,  arts.  973,  1396, 
1689»  1402,  1240  and  1399  construed.    Binyon  v.  Smith,  398. 
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